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I.  Game. 

(«)  Ground  Game 

(/')  Licences 

(c)  Trespass  and  Poaching 

II.  Sporting  Rights,  kc.     . 


I.  GAME. 


(a)  Ground  Game. 


1.  Agreement  by  Occupier  to  Alienate  his 
Right  to  Kill  and  Take— Advantage  in  Con- 
sideration —  Claim  for  Compensation  — 
Invalidity— Ground  Game  Act,  1880  (43  &  44 
Vict.  c.  47),  s.  3.]— By  the  Ground  Game  Act, 
1880,  s.  3,  "  Every  agreement,  condition,  or 
arrangement  which  purports  to  divest  or 
alienate  the  right  of  the  occupier  as  de- 
clared, given,  and  reserved  to  him  by  this 
Act,  or  which  gives  to  such  occupier  any 
advantage  in  consideration  of  his  forbearing 
to  exercise  siich  right,  or  imposes  upon  him 
any  disadvantage  in  consequence  of  his 
exercising  such  right,  shall  be  void."  The 
landlord's  agent,  with  a  view  to  induce  the 
tenant  of  two  farms  to  leave  the  ground 
game  on  the  farms  unshot  and  undisturbed 
for  the  landlord's  benefit,  promised  that  in 
the  event  of  the  tenant  so  doing  the  land- 
lord would  compensate  the  tenant  for  all 
damage  done  to  the  plaintiff's  crops  by  the 
ground   game. 

Held— that  as  the  agreement  purported  to 
alienate  the  right  to  kill  and  take  the 
ground  game  which  was  given  the  tenant  by 
the  Act,  and  to  give  him  an  advantage  in 
consideration  of  his  forbearing  to  exercise 
such  right  within  sect.  3,  it  was  absolutely 
void,  and  the  tenant  could  not  claim  com- 
pensation under  it. 

Sheeeard  v.  Gascoigne,  [1900]  2  Q.  B.  279;  69 
[L.   J.   Q.   B.   720;  48  W.  E.  557;  82  L.   T. 
850;  16  T.  L.  E.  432— Div.  Ct. 
B.D. — VOL.   II. 


2.  "Occupier  of  Land"— Bight  of  Owner 
Occupying  his  Land  to  Kill  Ground  Game- 
Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47), 
s.  1.]— The  owner  of  the  whole  of  an  estate 
let  a  portion  of  it  for  a  term  of  twenty-one 
years,  reserving  to  himself,  subject  to  the 
Ground  Game  Act,  1880,  the  right  to  kill 
game  and  rabbits.  The  owner  then  let  to 
the  plaintiff  the  house  on  the  estate,  together 
Avith  the  sporting  rights  over  the  whole 
estate,  for  five  years.  The  owner  then  sold 
to  the  defendant  the  land  comprised  in  the 
lease  for  twenty-one  years,  together  with  a 
wood  adjoining.  The  lease  for  twenty-one 
years  was  surrendered  to  the  defendant.  The 
defendant  entered  into  possession,  occupied 
the  land,  and  trapped  the  rabbits.  The 
plaintiff  brought  an  action  against  him  for 
so   doing. 

Held—  (A.  L.  Smith,  L.J.,  dissenting)— 
that  the  object  of  the  Ground  Game  Act, 
1880,  was  to  protect  all  occupiers  of  land  of 
whatever  tenure  against  injury  to  their 
crops  from  ground  game,  and  that  the  defen- 
dant, though  a  landlord  who  owned  and  oc- 
cupied his  own  land  and  had  no  tenants 
whatever,  was  entitled  under  the  Act  to  kill 
the  ground  game,  notwithstanding  that  his 
predecessor  in  title  had  conveyed  the  sport- 
ing rights  to  another  person. 

Decision    of    Wright,    J.    ([1899]    2    Q.    B. 

436;    68   L.    J.    Q.    B.    970;    81    L.    T.    358;    15 

T.  L.  E.  496),  affirmed. 

Anderson  v.   Vicary,   [1900]   2  Q.   B.   287;  69 

[L.  J.  Q.  B.  713;  48  W.  E.  593;  83  L.  T.  15; 

16  T.  L.  E.  421— C.  A. 

(b)  licences. 
And  see  Revenue. 

3.  Gun— Penalty  for  carrying  or  using 
Without  a  Licence— Exemption  in  Favour  of 
Occupier    of    Lands— Rabbits — Vermin— The 
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Licences — Continxed. 

Cun  Licence  Act,  1870  (33  &  34  Vict.  c.  57),  s. 

7  (4;.]— Y.  had  no  licence  to  carry  or  use  a 
Kun.  He  carried  a  gun  for  the  purpose  only 
of  killing  rabbits  on  lands  of  which  he  was 
occupier.  He  killed  a  rabbit  on  his  lands 
with  the  gun. 

Hei.d— that  rabbits  are  not  vermin  in  the 
Bense  of  the  Gun  Licence  Act,  and  that  Y. 
had  contravened  the  Statute  and  incurred 
the    penalty. 

I.DKD  .\DVOCATE  V.  YouNO,   (1898)  G2  J.  P.  199; 
l2o  1{.  778;  35  Sc.  L.  E.  589-Ct.  of  Sess. 

(First  Div.) 

4.  Licence  to  Deal-Game  Act,  1831  (1  &  2  I 
Will.  4,  c.  32),  s.  18 — Mode  of  Raising  Ques- 
tions of  IjOw  as  to  Grant  of  Licence.'] — 
Licensing  justices  not  being  a  Court  cannot 
state  a  case  for  the  opinion  of  the  High 
Court  upon  questions  of  law  arising  before 
them  in  the  matter  of  granting  a  licence. 
Nor   can   such    questions   be   determined   on 


who  killed  the  pheasant  could  not  be  identi- 
fied, they  ought  to  be  acquitted. 

Held— that  the  case  must  be  remitted  to 
the  justices  to  convict  the  three  respondents 
who  were  proved  by  the  evidence  to  have 
shot  at  the  pheasant. 

Hc.NTEB  V.  Clark  and  Others,   (1902)  66  J.  P. 
[247;  18  T.  L.  E.  366- Div.  Ct. 

(c)  Trespass  and  Poaching. 

7.  Night  Poaching— Third  Offence— Three 
or  more  Persons  by  Night  entering  Land  for 
Purpose  of  Taking  or  Destroying  Game — 
Night  Poaching  Act,  1828  (9  Geo.  i,  c.  69),  ss. 
1,  9.]— Sect.  1  of  the  Night  Poaching  Act,  1828, 
under  which  a  person  can  be  convicted  of 
entering  land  by  night  with  any  instrument 
for  the  purpose  of  taking  or  destroy- 
ing game,  and  by  which  if  he  shall  "  so 
offend  a  third  time,"  the  punishment  is  in- 
creased, refers  to  a  previous  conviction  under 
that  section,  and  does  not  include  a  previous 
conviction   under   sect.    9   of   having   entered 


mandamus  to  hear  and  determine  where  the    land  armed   and  accompanied  by  two  other 
justices  have  dealt  with  them  to  the  best  of    persons  for  the  purpose  of  taking  or  destroy- 
ing game. 

Eex.  v.  Lines,  [1902]  1  K.  B.  199;  71  L.  J.  K.  B. 
[125;  50  W.  E.  303;  66  J.  P.  24;  85  L.  T. 
790;  18   T.   L.   E.   176;  20   Cox,  C.  C.  142— 


thoir  ability. 


Bird,  Ex  parte  Jones,  (1898)  62  J.  P.  309; 
[19  Cox,  C.  C,  180-Div.  Ct. 


5.  Licence  to  Kill— Licence  io  Deal— Selling 
diimr  Without— Buying  or  Obtaining  Game 
from  Person  not  Authorised  to  Kill  and 
Deal-Game  Act,  1831  (1  &  2  Will.  4,  c.  32), 
is.  25,  28— Game  Licences  Act,  1860  (23  &  24 
Vict.  c.  90),  ss.  6,  13— Game  Laivs  Amend- 
ment (Scotland)  Act,  1877  (40  &  41  Vict.  c.  28, 
s.  10.]— .V  complaint  charged  C.  with  a  con- 
travention of  .sect.  25  of  the  Game  Act,  1831, 
in  so  far  as  "  he,  not  having  obtained  a 
liconc-o  to  kill  game,  and  not  being  licensed 
to  deal  in  game,"  did  sell  game  to  S. 

A  complaint  charged  S.  with  a  con- 
travention of  sect.  28  of  the  same  Act,  in  so 
far  as  "  he,  being  licensed  to  deal  in  game," 
did  buy  or  obtain  game  from  C,  who  was 
"  not  authorised  to  sell  game  for  want  of  a 
icence  to  kill  game,  and  for  want  of  a 
licence  to  deal  in  game." 

HrLD— that 
or  .suflicient. 


the   complaints   were   relevant 


C.  C.  E. 

8.  Trespass— Leave  and  Licence— Evidence 
—The  Gayne  Act,  1861  (1  &  2  Will.  4,  c.  32), 
5.  30.]— By  the  Game  Act,  1861,  sect.  30,,  if 
any  person  trespass  in  the  daytime  in  pur- 
suit of  game,  he  shall  on  conviction  forfeit 
■£5,  "  provided  always  that  any  person 
charged  with  any  such  trespass  shall  be  at 
liberty  to  prove  by  way  of  defence  any  mat- 
ter which  would  have  been  a  defence  to  any 
action  at  law  for  such  trespass." 

The  appellant  received  leave  from  the  wife 
of  the  occupier  to  hum  rabbits,  and  then 
coursed  a  hare.  The  sporting  rights  were 
not  in  the  occupier. 

Held— that  the  appellants  had  not  brought 
themselves  within  the  proviso,  and  it  was 
not  until  they  had  done  so  that  it  was  neces- 
sary to  prove  strictly— e.g.,  by  producing  the 
deed  that  the  landlord  had  the  right  as 
against  the  occupier  to  take  game. 


^^^^.,~-  f '-^RK-  I^EX  V.  Smith,   (1901)  65  J.  P 
[14. -Lord  Stormonth-Darling,  Ct.  of  Ex 

(S.) 

^.Licence  to  Kill-Several  Persons  havinn 
n  >  Ltccnce  to  Kill  Game  firing  at  and  Kill- 

'irt  "ikL  ^'.vfVorFr-"''"'"''''''-^''^'"*^  Licences 
Act.  1%0  (23  &  Zi  Vict.  c.  90),  s.  4.]-The  four 
respondents  were  summoned 
Knme  without  a  licence.  It  Hi.y.n.^,x  tnai 
hey  nil  wont  to  kill  rabbits  in'^a  wheatfield 
Ko?  „?'i°f/"^  in  August.  A  pheasant 
Kot    up.    and    three    of    them,    who    had    no 

Th^i?  r  ''"'L?'^'"^'  ^'"^  "t  it  and  kiUed  ?t 
The  justices  dismissed  the  summons  on  the 
grounds  (1)  that  the  respondent^  we^t  ?here 

3ame.  aU^J^rt'SStls'ihr^^^S.^^lr*^-  ^'  ^^'^one  J.sticks.  [1902]  2  Ir.  E.  78- 

[K.  B.  Div. 


Qumre,  whether  the  wife  could  give  such 
leave  as  she  had. 

Taylor  v.  Jackson,  [1898]  62  J.  P.  424 ;  78  L  T 
[555;  19  Cox,  C.  C.  62— Div.  Ct. 

9.    Trespass  —  Prosecution   by   Gamekeeper 

a«  Common  Informer  (27  Geo.  3,  c.  35  (Ire- 

for     killing  I  land)).]— A  complaint  for  penalties  for  tres- 
appeared   that    Pass  in  pursuit  of  game  lies  at  the  suit  of  a 
common  informer. 

MIddleton  v.  Gale  ((1838)  8  A.  &  E.  155;  3 
N.  &  P.  372;  1  W.,  W.  &  H.  352;  2  Jur.  819); 
and  MorJen  v.  Porter  ^1860)  7  C.  B.  (n.s  ) 
641;  28  L.  J.  M.  C.  213;  6  W.  E.  262;  1  L  T 
(n.s.)  403)  followed. 

le  particular  person 
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Trespass  and  VoncMng— Continued. 

10  Trespass  —  "  Pursuit  of  "  —  Bona-fide 
Claim  of  Right-Game  Act,  1831  (l&2Will. 
4,  c.  32),  s.  30.]— Trespass  and  pursuit  of 
game  under  the  Game  Act,  1831,  is  not  a 
mere  question  of  bond-fide  belief  of  right, 
but  the  person  must  show  that  he  had  some 
reasonable  ground  for  so  believing,  in  order 
to  oust  the  jurisdiction  of  the  justices.  , 

Mann    v.    Nurse,    (1901)    17    T.    L.    E.    569- 

[Div.  Ct. 

11.  Trespass  —  "  Search  or  Pursuit  of  i 
Game"— Intention  to  Kill  at  the  Time— < 
Game  Act,  1831  (1  &  2  Will.  4,  c.  32),  s.  30.] 
By  sect.  30  of  the  Game  Act.  1831,  it  is  un-  : 
lawful  for  any  person  to  trespass  by  enter-  j 
ing  or  being,  in  the  daytime,  upon  any  land  I 
in  search  or  pursuit  of  game.  ! 

The  appellant,  having  been  convicted  , 
under  this  section,  on  appeal  contended  that 
the  conviction  was  bad,  because  he  went  [ 
upon  the  land  for  the  purpose  of  raising  a 
question  of  right,  and  no  evidence  was 
offered  that  he  had  gone  upon  the  land  with 
intent  to  search  for  or  kill  game  at  the  time. 

HELD-(dismissing    the    appeal),    that   the 
justices  were  right  in  convicting,  and  that 
the  words  "search"  and  "pursuit"  in  the 
sectioQ  could  not  be  limited  to  searching  and  '< 
pursuing  with  an  intent  to  kill  at  the  time. 
Stiff   v.    Billington,  (1901)   65   J.    P.  424 ;  49  ! 

[W.  E.  486;  84  L.  T.  467;  17  T.  L.  E.  430;  19 
CoK,  C.  C.  680— Div.  Ct. 

12.  Trespass—Shot  Fired  at  Game  on  Land 
of  Another— Game  Bead  and  Removed  at 
Time  of  Search— Interval  Betioeen  Killing 
and  Entry  on  Land  for  Search— Game  Act, 
1831  (1  &  2  Will.  4,  c.  32),  s.  30.]— E.  standing 
in  his  own  land  shot  at  and  killed  a  grouse 
sitting  in  the  land  of  another  person,  but 
did  not  then  enter  upon  the  land  to  pick  up 
the  dead  bird;  some  hours  after  he  had  shot 
the  bird  he  went  on  to  the  land  where  it  had 
been  shot  for  the  purpose  of  picking  it  up 
and  there  searched  for  the  bird,  which  had 
previously  been  picked  up  and  removed  by  a 
gamekeeper. 

Held— that  the  two  acts,  the  shooting  of 
the  bird  and  the  subsequent  going  on  to  the 
land  in  search  of  it,  were  sufficiently  con- 
nected to  form  one  transaction,  and  that  E. 
was  therefore  guilty  of  trespassing  upon  the 
land  in  search  or  pursuit  of  game  within 
sect.  30  of  the  Game  Act,  1831. 

Horn    v.    Eaine,     (1898)    62    J.    P.    420;    67 
[L.  J.  Q.  B.  533;  78  L.  T.  654;  19  Cox  C.  C. 

19— Div.  Ct. 

II.  SPOETING  RIGHTS,  ETC. 

And  see  Landlohd  and  Tenant,  24 — 26. 

13.  Lease— Lease  of  Shootings— Obligation 
of  Landlord— Fencing  Plantations.'] — In  the 
case  of  a  lease  of  the  house  on  a  small  resi- 
dential estate  together  with  the  shooting 
there  is  no  implied  obligation  on  the  part  of 


the  lessor  to  fence  the  plantations  effectually 
so  as  to  exclude  stock. 

Patrick  v.  Harris'  Trustees,  (1905)  6  F.  985- 

[Ct.  of  Sess. 

14.  Reservation  of  Rights— Right  of  Entry 
—Incidental  Rights.']— A  landlord  entitled  to 
the  exclusive  right  of  fishing  and  to  a  right 
of  entry  for  that  purpose  under  sect.  5  of 
the  Land  Law  (Ireland)  Act,  1881,  has  as  in- 
cidental thereto  the  right  of  doing  all  things 
necessary  for  the  exercise  of  his  rights. 

He  may  have  a  right  to  enter  and  cut  use- 
less and  injurious  weeds,  but  not  to  embank 
and  pile  the  river,  or  to  lay  rocks  in  the 
river  bed  as  shelter  for  fish. 

Caldwell  v.   Kilkelly,   [1905]   1  Ir.   E.   434— 

[Barton,   J. 

15.  Reservation  of  Rights— Tenant  Inter- 
fering with  Exercise  of  Such  Rights — Bona 
fides.]— Where  fishing  rights  are  reserved  to 
a  landlord— at  any  rate  where  they  are  so 
reserved  by  sect.  5  of  the  Land  Law  (Ireland) 
Act,  1881— the  tenant  will  be  restrained  from 
erecting  a  paling  or  other  obstruction  which 
will  interfere  with  the  reasonable  exercise  of 
such  fishing  rights,  and  is  not  a  bond  fide 
exercise  of  the  tenant's  right  to  cultivate  and 
manage  the  land. 

Boyle    v.    Holcroft,    [1905]    1    Ir.    E.    245— 

[Barton,  J. 

16.  Reservation  of  Exclusive  Right — Sever- 
ability—Validity— Ground  Game  Act,  1880  (43 

I  &  44  Vict.  c.  47),  s.  3.]— A  lease  of  a  farm  con- 
tained a  reservation  to  the  lessor  of  "  the  ex- 
clusive right  ...  to  enter  upon  the  said  farm 
for  the  purpose  of  sporting  or  otherwise." 

Held — that  the  reservation  was  severable 
and  was  not  wholly  void  as  being  in  contra- 
l  vention  of  the  Ground  Game  Act,  1880,  and 
that  a  person  who  with  the  permission  of  the 
tenant  was  shooting  partridges  on  the  farm 
was  liable  to  be  convicted  of  trespassing  in 
pursuit  of  game. 

Stanton   v.   Brown,    [1900]    1   Q.   B.   671;   69 

[L.  J.  Q.  B.  301;  64  J.  P.  326;  48  W.  E.  333; 

16  T.  L.  E.  156— Div.  Ct. 

17.  Shooting  Rights— Hiring  at  a  Certain 
Rent  per  Annum— Notice  to  Determine — 
"  Reasonable  Notice."'] — By  a  memorandum 
of  agreement  a  landlord  agreed  to  let  and  the 
defendants  to  hire  pheasant  shooting  at  a 
certain  rent  per  annum,  payable  half-yearly. 
From  Ladj'  Day,  1890,  the  defendants  con- 
tinued to  enjoy  the  shooting  rights  until  the 
landlord,  early  in  the  year  1901,  verbally  in- 
formed them  that  the  arrangement  was  re- 
voked as  from  25th  March. 

Held— that  the  defendants  were  entitled  to 
"reasonable  notice,"  expiring  at  Lady  Day; 
and  that  the  verbal  notice  given  in  February, 
or  at  the  latest  in  the  early  part  of  March, 
after  the  end  of  the  shooting  season,  was 
reasonable  and  sufficient. 

1—2 
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Sporting  Eights,  etc.— ('out in iifd 
I,()\vK  r    Ad  VMS  [1901],  2  Ch.  598;  70  L.  J.  Ch. 
[783;  .•>()  W.  M.  37;  85  L.  T.  195;  17  T.  L.  R. 
7G3— Cozens-Hardy,  J. 

18.  Shooting  Rinhts— Profit  a  Prendre— 
Aijrccmcnt  Not  Under  Seal.]— By  a  written 
agreement,  not  under  seal,  dated  July  30th, 
1898,  C,  an  owner  in  fee,  agreed  to  let  to 
tlic  plaintiffs  certain  lands,  reserving,  ex- 
cept as  thereinafter  provided,  the  exclusive 
right  to  game  and  the  exclusive  right  of 
shooting  upon  the  demised  premises,  for  one 
year,  from  May  1st,  1898,  and  so  on  from 
year  to  year,  till  the  letting  should  be  deter- 
mined, at  the  yearly  rent  of  <£45.  He 
thereby  further  'agreed  that  the  plaintiffs 
should  for  the  term  of  ten  years  from  the 
date  of  the  agreement  have  the  right  of 
shooting  over  the  demised  and  other  lands, 
and  full  authority  to  use  proper  means  for 
the  preservation  of  the  game  on  the  said 
lands.  The  lands  consisted  mainly  of  moun- 
tain in  his  own  occupation  and  also  of  hold- 
ings in  the  occupation  of  yearly  tenants. 
These  tenants  held  under  agreements  in 
writing,  not  under  seal,  made  in  1868, 
which  gave  them  the  exclusive  right  of  graz- 
ing f)n  the  mountain,  and  reserved  to  the 
landlord  the  exclusive  right  to  the  game 
and  the  exclusive  right  of  shooting  and 
sporting.  Some  of  these  tenants  interfered 
with  the  plaintiffs'  shooting.  In  an  action 
for  an  injunction,  it  was  contended  for  the 
defendants— first,  that  the  right  of  shooting 
over  the  tenants'  holdings  was  not  validly 
reserved  to  C,  as  the  agreements  were  not 
under  seal,  and,  secondly,  that  the  agree- 
ment made  between  C.  and  the  plaintiffs, 
not  being  under  seal,  was  invalid  as  re 
gnrds    the    sporting    rights. 

Held— first,  that  the  right  of  shooting 
was  validly  reserved;  secondly,  that  the 
grant  of  the  right  of  shooting  was  not  a 
mere  licence,  but  a  demise  of  a  profit  a 
prendre,  and  that  the  agreement  was  valid. 
Ifvnn.iKF  r.  TTwks.  [1007]  1  Tr.  "R.  101— M.  E. 
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I.  GAMING  CONTRACTS. 

1.  Action  on  Bill  of  Exchange— Paid  by 
Arccptor— Recovery  of  Amount  so  Paid.]— 
C.  and  W.  were  engaged  in  transactions 
null  and  void  under  the  Gaming  Act,  1845. 
In  respect  of  such  transactions  C.  drew  a 
bill  which  was  accepted  by  W.    C.  indorsed 


it   to   the   C.   bank,   who   sued   W.    and   re- 
covered   the    money.    In    an    action    to    re- 
cover the  money  so  paid  from  C, 
Held— that  W.  could  not  recover. 

Crawley   v.   White,    (1898)   78   L.   T.   167;   14 
[T.  L.  R.  247— Kennedy,  J. 

2.  Actio7i  on  Promissory  Note— Partly  in 
Consideration  of  Bets,  I'urtly  in  Considera- 
tion of  Loan— Illegal  Consideration.'] — The 
defendant  owed  to  a  commission  agent  =£4 
in  respect  of  bets,  and  borrowed  <£5;  he 
gave  a  promissory  note  for  .£9. 

Held— that  the  giving  of  a  bill  for  ^£9, 
coupled  with  the  statement,  "  I  owe  you 
£9,"  could  not  prevent  the  ^64  forming  part 
of  the  consideration;  and  that,  as  part  of 
the  consideration  was  illegal,  no  action 
could  be  maintained  on  the  note. 

Kershaw  v.  Evans,  (1907)  51  Sol.  Jo.  27— 

[C.  A. 

3.  Action  on  Cheque — Cheque  given  for 
Illegal  consideration— Gaming  Act,  1835  (5 
&  6  Will.  4,  c.  41),  s.  1.]— Under  sect.  1  of 
the  Gaming  Act,  1835,  a  cheque  given  by 
the  drawer  to  the  payee  in  payment  of  a 
bet  lost  on  a  horse-race  is  to  be  deemed  to 
have  been  given  for  illegal  consideration. 

WooLF  V.   Hamilton   [1898],  2   Q.   B.   337;   67 

[L.  J.  Q.  B.  917;  79  L.  T.  49;  14  T.  L.  R. 

499;  47  W.  E.  70-C.  A. 

4.  Agreement  to  share  Proceeds  of  Bet — 
Null  and  Void  Contract— Gaming  Act,  1845 
(8  &  9  Vict,  c  109),  s.  8.]— It  was  agreed 
that  the  plaintiff  and  defendant  should 
jointly  take  from  a  bookmaker  the  odds 
of  ,£100  to  .£7  in  the  proportion  of  three- 
quarters  for  the  defendant  and  one  quarter 
for  the  plaintiff,  against  a  liorse  named 
Fabulist  for  the  Liverpool  Autumn  Cup. 
The  horse  won  the  race,  and,  the  bet  having 
been  taken  in  the  defendant's  name  the 
bookmaker  gave  him  a  cheque  for  ,£100  on 
settling  day.  It  appeared  from  the  plain- 
tiff's evidence  that  the  defendant  entered 
into  the  arrangement  with  him  after  having 
made  the  bet  with  the  bookmaker. 

Held— that  the  arrangement  was  void 
under  the  Gaming  Acts. 

Iligginson  v.  Simpson  ((1877)  2  C.  P.  D. 
76;  46  L.  J.  C.  P.  192;  25  W.  R.  303;  36  L.  T. 

17)  followed. 

Thomas  v.  Smith,  (1902)  18  T.  L.  E.  69— 

[Channell,  J. 

5.  Betting  Debts— Compromise  of  Claim — 
Consideration— Gaming  Acts,  1845  (8  &  9 
Vict.  c.  109),  s.  18;  and  1892  (55  &  56  Vict.  c. 
9),  5.  1.]— The  defendant,  who  had  lost  ,£120 
to  the  plaintiff  in  respect  of  bets  on  horse- 
races, was  written  to  by  the  plaintiff's  soli- 
citor asking  for  payment  of  the  amount. 
The  defendant  thereupon  offered  to  pay 
",£30  within  a  fortnight  and  ,£30  within  a 
month  in  full  Batisfaction  of  the  account." 


9 


GAMING    AND    WAGERING. 


10 


Gaming  Contracts— Contimied. 
This  offer  was  accepted.  The  plaintiff  knew 
that  the  original  claim  was  unenforceable, 
and  there  was  no  evidence  that  he  threat- 
ened to  sue  or  to  take  any  step  to  the  detri- 
ment of  the  defendant.  In  an  action  to 
recover   the   <£60, 

Held— that  upon  the  facts  there  was  no 
consideration  for  the  promise  to  pay  that 
sum,  and  that,  therefore,  the  action  would 
not   lie. 

Chapman  v.  Franklin,  (1905)  21  T.  L.  E.  515- 

[Div.  Ct. 

6.  Contract  or  Agreement  bij  Way  of 
Gaming  or  Wagering  —  Money  Paid  in 
Respect  of-Gaming  Act,  1845  (8  &  9  Vict.  c. 
\Q9-Gaming  Act,  1892  (55  &  56  Vict.  c.  9),  s. 
l.]_A  bankrupt  paid  the  defendant  a  sum 
of  money  on  the  understanding  that  the 
defendant  was  to  use  it  for  backing  horses 
at  races  upon  their  joint  account. 

Held— that  the  agreement  between  the 
bankrupt  and  the  defendant  was  a  contract 
or  agreement  by  way  of  gaming  or  wager- 
ing, and  therefore  the  money  paid  by  the 
bankrupt  to  the  defendant  was  paid  "  in 
respect  of"  a  contract  or  agreement  ren- 
dered null  and  void  by  the  Gaming  Act, 
1845. 

Tatam  v.  Reeve  ([1893]  1  Q.  B.  44;  62 
L.  J.  Q.  B.  30;  57  J.  P.  118;  41  W.  E.  174;  67 
L.  T.  683;  5  E.  83— Div.  Ct.)  followed. 

Decision  of  Darling,  J.  ([1900]  16  T.  L.  E. 
169)  reversed. 
Saffbry    v.    Mayer,    [1901]    1     Q.    B.    11;    70 

[L.  J.  Q.  B.  145;  64  J.  P.  740;  49  W.  E.  54; 
83  L.  T.  394;  17  T.  L.  E.  15-C.  A. 

8.  Outside  Broker  —  Contract  —  Sale  or 
Gaming— Gaming  Act,  1845  (8  &  9  Vict.  c. 
109),  s.  18.]— The  plaintiff  signed  an  applica- 
tion form  headed  "  Prudential  "  operation 
for  dealing  in  Atchison  and  Topeka  Com- 
mon. The  form  was  addressed  to  the  defen- 
dants, outside  dealers,  and  by  it  the  plain- 
tiff agreed  "  to  accept  the  amount  of  stock 
you  may  sell  to  me."  The  defendants  sent 
plaintiff  an  advice  note  which  contained  the 
following  words:— "Plus  i  if  stock  is  taken 
up."  The  result  of  the  transaction  showed 
a  balance  in  the  plaintiff's  favour  of 
^179  7s.  6d.,  which  he  sued  for. 

Held— that  the  words  "  I  agreeing  to  accept 
the  amount  of  stock  you  may  sell  to  me " 
showed  clearly  that  the  person  signing  the 
form  was  bound  to  accept  stock  which  had 
been  bought;  that  the  advice  note  must  be 
read  with  the  application  form  which  pre- 
ceded it;  and  that  the  transaction  was  not  a 
bet. 

In  re  Gieve  ([1899]  1  Q.  B.  794;  68 
L.  J.  Q.  B.  509;  17  \V.  E.  441;  80  L.  T.  438;  15 
T.  L.  R.  251;  6  Manson,  130— C.  A.  No.  14 
infra)  distinguished. 

Philp  v.  Bennett  &  Co.,  (1902)  18  T.  L.  E.  129 

— Bigham,   J. 


9.  Plea  of  Gaming  Acts— Depriving  Suc- 
cessful Defendant  of  Costs—"  Good  Cause  "— 
Ord.  65,  r.  1.]— The  fact  that  a  man,  when 
sued  in  respect  of  betting  transactions, 
pleads  and  relies  on  the  Gaming  Acts  is  no 
"  good  cause,"  within  the  meaning  of 
B.  S.  C,  Ord.  65,  r.  1,  for  depriving  him  of 
his  costs. 

Decision  of  Eidley,  J.,  reversed. 
Granville  &  Co.  v.  Firth,  (1903)  72  L.  J.  K.  B. 
[152;  88  L.  T.  9;  19  T.  L.  E.  213-C.  A. 

10.  Recovery  of  Deposit— Persons  "  Using  " 
Office  for  Betting— "  Any  such  Person  Afore- 
said"—Betting  Act,  1853  (10  &  17  Vict.  c. 
119),  ss.  1,  3,  4,  5.]— The  defendant  used  a 
house  in  London  for  the  purpose  of  corre- 
spondence relating  to  bets  on  horse-races, 
and  of  receiving  money  in  connection  there- 
with. The  plaintiff  placed  a  sum  of  money 
to  the  defendant's  credit  at  his  bank  to  be 
used  by  the  defendant  for  the  purpose  of 
making  bets  on  behalf  of  the  plaintiff.  Bets 
were  from  time  to  time  made  by  the  defen- 
dant, acting  on  the  telegraphed  instructions 
of  the  plaintiff,  with  varying  results.  The 
plaintiff  sued  to  recover  the  amount  of  the 
deposit,  and  the  defendant  alleged  that  the 
money  had  been  used  in  executing  betting 
commissions  for  the  plaintiff,  and  that  the 
plaintiff's  losses  had  exhausted  the  deposit, 
and  that  he  was  not  liable. 

HELD-that  sect.  5  of  the  Betting  Act,  1853, 
applied,  and  that  the  plaintiff  was  entitled 
to   recover. 

Vogt  v.  Mortimer,    (1900)  22  T.   L.   E.   763— 

[Joyce,   J. 

11.  Stakeholder— Agreement  to  Pay  Win- 
ner—Personal Liability.}— By  an  agreement 
in  writing  between  the  plaintiff  and 
claimant,  two  competitors,  and  the  pro- 
prietor of  a  sporting  paper,  the  plaintiff 
jnatched  his  mare  to  trot  ten  and  a  half 
miles  in  thirty  minutes  or  under  for  a  sum 
of  ^500  a  side,  to  be  deposited  with  the 
proprietors  of  a  sporting  paper,  who  were 
to  pay  over  to  the  winner  "  a  sum  of  money 
equal  to  the  amount  of  the  stakes  actually 
deposited    after    deducting    commission." 

HELD-that  as  both  competitors  claimed 
the  stakes,  it  was  a  proper  case  for  inter- 
pleading, and  that  there  was  no  personal 
liability  in  the  stakeholder  to  pay  over  the 
amount  of  the  stakes  out  of  his  own  pocket, 
independently  of  the  stakes  which  he  in 
fact  had  in  his  possession. 

DowsoN  V.  Macfarlane,  (1899)  81  L.  T.  67;  15 
[T.  L.  E.  497-C.  A. 

12.  Stakeholder— Becovery  of  Money  De- 
posited with  Stakeholder — Money  "Paid"— 
Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18— 
Gaming  Act,  1892  (.55  &  56  Vict.  c.  9),  s.  1.]— 
Money  deposited  with  a  stakeholder  to  abide 
the  event  of  a  boxing  match  is  not  "money 
paid  under  or  in  respect  of  a  contrcut  made 
void  by  8  &  9  Vict.  c.  j09,  s.  18,"  and  may 
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Gaming  Contra.cta—('o7ititived. 
he    recovered    by    the    depositor    from    the 
stakeholder  if  he  has  given  the  latter  notice 
not  to  part  with  it. 

O'SuUivan  v.  Thomas   ([1895]  1  Q.  B.  698; 
Gl  L.  J.  Q.  B.  398;  59  J.  P.  134;  43  W.  R.  269; 
1')  R.  253— Div.  Ct.)  approved. 
Blbge    17.    Ashley    and    Smith,    Ld.,    [1900]    1 

[Q.  B.  744;  69  L.  J.  Q.  B.  538;  48  W.  R. 
438;  82  L.  T.  518;  16  T.  L.  R.  263-C.  A. 

13.  Stockbroker  — Deposit  of  Money  as 
"  Cover"— Right  of  Depositor  to  Recover- 
ed ming  Act,  1845  (8  &  9  Vict.  c.  109),  s.  18.]— 
Money  was  deposited  with  a  stockbroker  as 
"cover"  in  respect  of  gaming  transactions 
iu  stocks  and  shares.  The  transactions  re- 
sulted in  money  becoming  due  from  the 
stockbroker  to  the  depositor,  who  claimed 
repayment  of  the  amount  which  he  had 
deposited. 

Held— that  the  depositor  could  recover  the 
amount  which  he  had  deposited  as  "  cover." 

Decision  of  Wright,  .T.  U1898)  67  L.  J.  Q.  B. 
3(54;  78  L.  T.  170;  14  T.  L.  R.  242)  varied. 

Re  Cronmire,  Ex  parte  Waud,  [1898]  2  Q.  B. 
[383;  67  L.  J.  Q.  B.  620;  78  L.  T.  483;  5 
Manson,  30;  14  T.  L.  R.  376;  46  W.  R.  679 

-C.  A. 

14.  Stockbroker  —  Differences-Cover— Deli- 
very or  Acceptance— Gaming  Act,  1845  (8  & 
9  Vict.  c.  109),  s.  18.]— Where  contracts  be- 
tween a  broker  and  his  customer  for  the 
sale  and  purchase  of  stocks  and  shares  con- 
tained provisions  that  the  price  should  be 
one-eighth  more  if  the  stock  was  taken  up, 
or  one-eighth  less  if  it  was  delivered. 

Held— that  the  existence  of  an  option  for 
the  customer  to  demand  delivery  or  payment 
in  c.ish  did  not  of  itself  prevent  the  Court 
(iiuling  that  the  contract  was  really  one  for 
tiie  payment  of  differences  only. 

Universal  Stock  Exchange  v.  Strachan 
([1890]  A.  C.  166;  65  L.  J.  Q.  B.  429;  60  J.  P. 
Vi*;  44  W.  R.  497;  74  L.  T.  468)  followed. 

And  held— that  the  provisions  as  to  price 
!<iio\ved  that  the  contract  was  for  differences 
only,  and  tiiat  such  an  agreement  was  void, 
as  being  "  by  way  of  gaming  or  wagering," 
within  the  meaning  of  sect.  18  of  the  Gam- 
inj,'  Act.  1815. 

In-  UK  GiEVE,  Ex  parte  Trustee,  [1889]  1  Q.  B 
[794;  68  L.  .T.  Q.  B.  509;  47  W.  R.  441;  80 
L.  T.  438;  15  T.  L.  R.  251;  6  Manson,  136- 

C.  A. 

15.  Turf  Cnmmission  Agent— Account  Rcn- 
drrrd  -Evitlrnrc  of  Monrij  Received— Right 
of  Principal  to  Recnvvr.]— The  plaintiff  sued 
to  recover  a  sum  of  money  shown  due  to 
him  from  the  defendant  for  certain  bets 
which  he  had  instructed  the  defendant  to 
make  for  hini.  The  defendant,  who  carried 
on    business    as    a    turf    commission    agent. 


pleaded  the  Gaming  Acts.    At  the  trial  the 
defendant  did  not  appear. 

Held— that  the  plaintiff  was  entitled  to 
judgment,  as  the  rendering  of  a  commission 
account  was  prima  facie  evidence  that  the 
money  had  been  received  by  the  defendant 
on  behalf  of  the  plaintiff. 

Catigi  v.  McGregor,   (1907)  51  Sol.  Jo.  266— 

[Channell,  J. 

16.  Turf  Commission  Agent— Action  for 
Proceeds  of  Bet— Evidence  of  Bet  and  Re- 
ceipt of  Proceeds.^— The  plaintiff  brought 
an  action  to  recover  ^6120  alleged  to  have 
been  received  by  the  defendants  as  agents 
of  the  plaintiff,  being  the  proceeds  of  a  bet 
made  and  won  by  them  on  his  behalf.  At 
the  trial  the  plaintiff  proved  that  he  re- 
ceived an  advertisement  from  the  defendants 
offering  to  execute  betting  commissions  for 
him.  The  plaintiff  telegraphed  to  the  de- 
fendants to  put  .£20  on  a  horse  which  won 
a  race  at  6  to  1,  but  he  had  never  received 
the  money.  To  the  plaintiff's  telegram  that 
lie  had  not  received  the  week's  account  the 
defendants  replied,  "  Awaiting  report  of 
inquiry,  continue  business."  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  .£120, 
and  judgment  was  entered   accordingly. 

Held— that  there  was  no  evidence  that  the 
defendants  had  made  the  bet,  or  that  they 
had  received  any  money  in  payment  of  the 
bet,  and  that  the  defendants  were  entitled 
to  have  judgment  entered  for  them. 

Pritchard  v.  Docghton,  Lovyck  &  Co.,  (1900) 
[16  T.  L.  R.  377— C.  A. 

17.  Turf  Commission  Agent— Bets  Lost  but 
not  Paid — Indemnity— "  Any  Sum  of  Money 
Paid"-Gaming  Act,  1892  (55  &  56  Vict.  c.  9), 
s.  1.]— The  plaintiff,  a  turf  commission 
agent,  was  instructed  by  the  defendant  to 
make  bets  for  him  in  his  own  name  with 
other  persons.  The  plaintiff,  for  the  pur- 
pose of  carrying  on  his  business,  was  a  mem- 
ber of  various  betting  clubs,  and  frequented 
racecourse  enclosures,  from  which  he  would 
be  excluded  if  he  made  default  in  payment 
of  bets.  The  plaintiff  made  the  bets  in  his 
own  name  on  behalf  of  the  defendant,  and 
lost.  The  plaintiff  requested  the  defend- 
ant to  indemnify  him  in  respect  thereof. 
The  plaintiff  had  not  paid  the  bets. 

Hei.d— that  the  words  of  sect.  1  of  the 
Gaming  Act,  1892,  "  any  sum  of  money 
paid,"  could  not  be  limited  to  sums  of 
money  actually  paid;  they  included  money 
to  be  paid  as  well  as  tint  which  liad  actually 
passed ;  that  the  plaintiff  could  not  by  post- 
poning paying  the  bets  get  money  from  thf 
defendant  which  he  never  could  have  got  it 
he  had  paid  them;  and  tl'.at  the  plaintiff  was 
not  entitled  to  recover  the  sums  in  question 
as  damages  on  account  of  the  breach  of  an 
implied   contract  to  indemnify   him. 

Levy  v.  Warblbton,  (1901)  70  L.  J.  K.  B.  708; 
,  [17  T.  L.  R.  462— Div.  Ct. 
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II.  GAMES  AND  GAMING  HOUSES. 

18.  Automatic  Machine—  Game  of  Skill  and 
Chance — Equal  Chanc^'^s  in  Favour  cf  the 
Operator— Gaming  House  Act,  1854  (17  &  18 
Vict.  c.  38),  s.  4.] — The  appellant  was  a 
tobacconist,  and  kept  in  his  shop  an  auto- 
matic machine,  which  was  worked  as  follows  : 
Having  placed  a  penny  in  the  slot,  the 
operator  pulled  down  a  spring  by  means  of 
a  knob,  and  then  suddenly  released  the  knob, 
whereupon  the  spring  flew  up  and  the  penny 
was  projected  into  one  of  five  compartments. 
If  the  penny  found  its  way  into  either  of 
two  compartments  it  was  returned  to  the 
operator;  if  it  fell  into  either  of  two  other 
compartments  it  was  retained  by  the 
machine ;  if  it  fell  into  the  fifth,  or  centre, 
compartment  the  operator  won  a  ticket  en- 
titling him  to  receive  a  3d.  cigar,  or  its 
value,  from  the  appellant. 

Held— that  this  was  a  game  of  chance,  and 
that    the    appellant    was    rightly  convicted 
under  the  Gaming  House  Act,  1854. 
Thompson   v.    Mason,  (1904)   68   J.   P.  270;  90 

[L.  T.  649;  20  T.  L.  E.  298;  20  Cox,  C.  C. 

641— Div.  Ct. 

19.  Automatic  Machine — Element  of  Skill 
—  Gaming  Rouse  Act,  1854  (17  &  18  Vict.  c.  38), 
5.  4.] — A  shopkeeper  »vas  convicted  under 
sect.  4  of  the  Gaming  House  Act,  1854,  for 
having  opened,  kept,  and  used  his  shop  for 
the  purpose  of  unlawful  gaming  being  car- 
ried on  therein,  upon  the  following  facts : 
He  had  in  the  shop  a  penny-in-the-slot 
machine,  proved  to  have  been  used  on  the 
day  in  question  by  a  n\imber  of  men  and 
boys  :  a  person,  having  inserted  a  penny  in 
the  slot,  drew  back  a  spring,  and  then,  by 
releasing  it  again,  shot  the  penny  up  to  the 
top  of  the  machine;  if,  in  falling,  the  penny 
found  its  way  into  the  "  bull's-eye,"  the 
operator  received  a  check  entitling  him  to 
sweets,  &c.,  worth  2d. ;  if  it  fell  into  either  of 
two  other  divisions  of  the  machine  it  was  re- 
turned to  the  operator;  if,  however,  it  fell 
into  any  of  the  four  remaining  divisions,  it 
was  retained  by  the  machine.  Some  of  the 
persons  mentioned  won,  and  others  lost. 

Held— that  the  conviction  was  right. 

Fielding  v.  Turner,  [1903]  1  K.  B.  867;  72 
[L.  J.  K.  B.  542;  67  J.  P.  252;  51  W.  E.  543; 
89  L.  T.  273;  19  T.  L.  E.  404;  20  Cox,  C.  C. 

531— Div.  Ct. 


20.  Automatic  Machine — Element  of  Skill 
in  Game— Player  whether  Successful  or  not 
receiving  an  Article  of  some  Value.'] — In  a  j 
prosecution  for  keeping  an  aiitomatic  j 
machine  which  involved  the  manipulation 
by  the  players  of  a  cup  for  the  purpose  of 
intercepting  a  ball,  which  ball  was  propelled 
by  a  spring  so  as  to  fall  within  reach  of  the 
cup  as  it  bounded  from  various  points  in  its 
downward  course,  the  magistrates  found 
that,  although  a  certain  amount  of  success 
in  working  the  machine  could  be  acquired 


by  practice,  yet  to  an  ordinary  member  of 
the  public  its  Avorking  depended  on  chance. 

Held— that  the  machine  was  an  implement 
for  playing  a  game  at  hazard;  and  that  it 
was  none  the  less  so  because  a  player,  even 
if  unsuccessful,  received  an  article  of  some 
value  in  return  for  the  penny  deposited  by 
him  in  the  machine. 

Ogilvie   v.   Benigno,    (1906)    7   F.    82— Ct.    of 

[Justiciary. 

21.  Faro— "  Banker"  who  has  "Bought  the 
Bank"— Gaming  House  Act,  1854  (17  &  18 
Vict.  c.  38),  s.  4.]— A  "  banker "  who  has 
"bought  the  bank,"  and  is  playing  in  a 
house  at  the  game  of  faro,  which  is  an  un- 
lawful game,  by  12  Geo.  2,  c.  28,  s.  2,  is  a 
person  assisting  in  conducting  the  business  of 
a  house,  etc.,  open,  kept  or  used  for  the  pur- 
pose of  unlawful  gaming  within  sect.  4  of  the 
Gaming  House  Act,  1854. 

Derby  v.  Bloomfield  and  Another,    (1904)  68 

[J.  P.  391;  91  L.  T.  99;  20  T.  L.  E.  549;  20 

Cox,  C.  C.  674-Div.  Ct. 

22.  Billiards  —  "  Pool"— Game  of  Skill 
played  for  Money — Suffering  Gamming  on 
Licensed  Premises — Licensing  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  17.]— The  respondent,  a 
licensed  person,  suffered  the  game  of  "  pool  " 
to  be  played  for  small  money  stakes  on  a 
billiard  table  in  the  licensed  premises. 

Held— that  the  respondent  had  committed 
the  offence  of  suffering  gaming  on  the  licensed 
premises  under  the  Licensing  Act,  1872,  s.  17. 

Craig  v.  Boyan,  [1901]  2  Ir.  E.  429. 

23.  Licensed  Premises — Suffering  Gaming — 
Offence  Proved— W hether  Offence  can  be  said 
to  be  of  a  Trifling  Nature— Licensing  Act, 
1872  (35  &  36  Vict.  c.  94),  s.  17— Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s. 
16.] — The  offence  of  unlawfully  suffering  gam- 
ing on  licensed  premises  contrary  to  sect.  17 
of  the  Licensing  Act,  1872,  may,  under  some 
circumstances,  be  of  a  trifling  nature  within 
the  meaning  of  sect.  16  of  the  Summary 
Jurisdiction  Act,  1879. 

Ex   parte   Marshall,    (1907)    71    J.    P.    501— 

[Div.  Ct. 

24.  Unlawful  Gaming — Unlawful  Game — 
What  is,  a  Question  of  Law— 11  &  18  Vict.  c. 
38,  s.  4;  42  &  43  Vict.  c.  49,  s.  17.]— A  person 
does  not  commit  the  offence  of  opening,  keep- 
ing, or  using  a  house  or  room  for  the  purpose 
of  unlawful  gaming,  if  he  and  his  friends 
merely  occasionally  and  casually  play  games 
therein,  even  if  such  games  be  unlawful. 

The  question  whether  a  game  is  or  is  not 
unlawful,  is  a  question  of  law  on  which  a 
specific  direction  should  be  given  to  the  jury. 

Eeg.  v.  Davies,   [1897]  2  Q.  B.  199;  18  Cox, 

[C.  C.  618;  66  L.  J.  Q.  B.  513;  76  L.  T.  786; 

13  T.  L.  E.  405— C.  C.  E. 

25.  Whist  Drive  —  Suffering  Gaming  on 
Licensed  Premises— Game  of  Skill  Played  for 
Prizes— Licensing  Act,  1872  (35  &  36  Vict.  c. 
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Games  and  Gaming  Kousea— Continued. 
Ul),  s.  17.]— A  club  hired  a  room  in  licensed 
premises  for  the  purpose  of  the  members, 
iiud  friends  introduced  by  them,  playing  a 
hond-fide  game,  called  a  whist  drive,  for 
I)iizes  given  by  members  of  the  club  or  their 
frifuds.  No  person  was  allowed  by  the  rules 
to  will  a  prize  which  he  or  she  had  given. 
The  licensee  know  of  the  purpose  for  which 
the  room  was  hired. 

IIkld— that   the   licensee   had   not   suffered 
gaming  to  be  carried  on  upon  the  licensed 
premises  contrary  to  sect.  17,  sub-sect.  1,  of 
the  Licensing  Act,  1872. 
r.ocKwooD  V.  Cooper,  (1903)  72  L.  J.  K.  B.  690; 

[G7  J.  P.  307;  52  W.  li.  48;  89  L.  T.  306;  19 
T.  L.  E.  610;  20  Cox  C.  C.  539— Div.  Ct. 

And  see  Intoxicating  Liquors,  102. 


II  L  BETTING  HOUSES  AND  BETTING. 

Am/  .s'f  I'.ANKIU   TTCY,  IG'J. 

26.  Advertisement  of  Coupon  Competition 
-Legality-Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  ss.  1,  7-Betting  Act,  1874  (37  &  38 
Vict.  c.  15),  s.  3.]— The  defendants  agreed  to 
print  and  publish  a  sporting  newspaper  for 
the  plaintiff.  The  plaintiff  called  upon  the 
defendants  to  print  as  part  of  the  paper  a 
supplement  announcing  a  horse-racing  com- 
petition, the  name  of  the  horse  which  would 
win  a  certain  race  to  be  written  on  a 
(dupon,  and  a  coupon,  together  with  a  sum 
of  money,  so  filled  in,  to  be  sent  to  a  house 
abroad.  A  prize  was  offered  to  the  person 
who  correctly  named  the  winner.  The 
di'feiKhints  refused  to  print  and  publish  the 
paper  with  the  supplement,  on  the  ground 
that,  by  so  doing,  they  would  be  committing 
an  offence  against  sect.  7  of  the  Betting  Act, 
lK-i3.  and  sect.  3  of  the  Betting  Act,  1874. 

Hki.d— that  if  the  plaintiff's  business  had 
been  carried  on  within  the  jurisdiction,  the 
act  of  the  defendants  in  advertising  the 
business  would  not  have  constituted  any 
offence  against  either  the  Betting  Act,  1853, 
or  the  Betting  Act.  1874;  the  only  kind  of 
bets  there  dealt  with  are  bets  made  with 
jicrsons  physically  resorting  to  the  betting 
hnusc.  and  that  consequently  there  was  no 
c\(  w-c  for  tli(>  defendants'  refusal  to  per- 
form their  contract. 

Stoddart  j).  Argus  Trintino  Co.,  [1901]  2 
I  K.  B.  470;  70  L.  J.  K.  B.  711;  65  J.  P.  694; 
Ul  W.  K.  r,G6;  85  L.  T.  110;  17  T.  L.  E.  549— 

Div.  Ct. 
Sec  No.  3G,  j;i/ni. 

27.  Advertisement  of  Office  or  Place  kept 
open  for  Betting  Purpnses-'Slena  rea— Bet- 
ting Act,  1853  (IG  vt  17  Vict.  c.  119),  ss.  1,  7.] 
—  In  order  to  bring  an  advertisement  within 
sect.  7  of  the  Betting  Act,  1853.  it  must 
appear  by  reasonable  inference  from  the 
n<lvertiseinent  itself  that  it  has  reference 
to   one   of   the   two   classes   of   transactions 


rendered  illegal  by  sect.  1,  viz.,  keeping  a 
place  to  which  people  resort  for  the  purpose 
of  betting,  and  keeping  a  place  for  the 
receipt  of  money  by  or  on  behalf  of  the 
owner  for  such  purpose.  In  judging  of  the 
meaning  of  the  advertisement  impeached, 
the  magistrate  must  pay  no  regard  to  what 
in  fact  is  the  nature  of  the  business  as 
elicited  by  an  answer  to  the  advertisement. 

The  following  advertisement,  though 
suspicious  in  appearance,  and  in  fact  proved 
to  refer  to  betting,  was  held  not  sufficient 
to  justify  a  conviction:  "Topping  and 
Spindler,  Flushing,  Holland.— The  Derby, 
Ascot  Stakes,  Eoyal  Hunt  Cup,  Northumber- 
land Plate,  &c.— The  Continental  Sports- 
man. Also  Year-book  and  Eeady  Eeckoner, 
free  on  receipt  of  address.  Telegraphic 
instructions  can  be  sent  to  London.  All 
letters  to  be  addressed  Topping  and 
Spindler,  Flushing,  Holland.  Postage,  2id. 
Postcards,  Id." 
Ashley  and  Smith,  Ld.  v.   Hawke,    (1903)  67 

[J.  P.  361;  19  T.  L.  E.  581;  89  L.  T.  538; 
20  Cox,  C.  C.  558-Div.  Ct. 

28.  Agent  receiving  Betting  Slips — Ad- 
missibility of  Evidence— Betting  Act,  1853 
(16  &  17  Vict.  c.  119),  ss.  1,  3.]— The  defen- 
dant was  indicted  for  offences  against  the 
Betting  Act,  1853,  committed  on  November 
13th.  He  had  been  arrested  in  a  public- 
house  (the  licensee  of  which  pleaded  guilty 
to  using  the  said  house  for  the  purpose  of 
betting),  and  upon  him  were  found  (1)  lists 
of  the  names  of  persons  and  the  amounts 
due  to  them  upon  bets,  (2)  betting  slips  con- 
taining the  names  of  horses,  tlie  amounts 
for  which  they  were  to  be  backed,  and  the 
names  of  the  persons  backing  them.  In  the 
parlour  of  the  public-house  were  found  a 
large  number  of  betting  slips  of  the  same 
character  as  those  found  on  the  defendant. 

Evidence  was  admitted  to  show  that  bet- 
ting slips  similar  to  those  found  on  the 
defendant  and  to  those  found  on  the  pre- 
mises on  November  13th  had  previously  to 
that  date  been  frequently  received  from 
customers  at  the  public-house  by  the 
licensee,  and  had  been  forwarded  on  by  him 
to  the  defendant,  and  also  to  show  that 
the  lists  found  on  the  defendant  were  an 
epitome  of  slips  received  by  him  from  the 
licensee  on  occasions  prior  to  November 
13th. 

Held — that  such  evidence  was  admissible. 

Eex  v.  Mean,  (1905)  69  J.  P.  27;  21  T.  L.  E.  172 

[-C.  C.  E. 

29.  Club  Members  Betting  inter  se— Dc- 
fendants  Generally  Acting  as  Bookmakers 
— Evidence  to  go  to  Jury— Betting  Act,  1853 
(16  &  17  Vict.  s.  U9)-Gaming  Act,  1845  (8  & 
9  Vict.  c.  109.] — Evidence  was  given  that 
betting  was  carried  on  on  certain  club  pre- 
mises; but  it  appeared  that  the  members  of 
the    club   did    not    ordinarily    bet   with    one 

j  another  indiscriminately,  but  that  they  were 
I  divided  into  two  classes,  the  defendants  gene- 
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Betting  Houses  and  Betting — Continued. 

rally  being  the  bookmakers  laying  the  odds, 
and  the  other  members  of  the  club  betting 
with  them 

Held — that  there  was  some  evidence  on 
which  the  jury  could  convict  the  defendants 
of  offences  under  the  Betting  Act,  1853,  and 
under  the  Gaming  Act,  1845. 

Where  transactions  are  proved  against  a 
defendant  which  are  capable  of  an  innocent 
expl  Illation,  and  the  defer.dant  could  have 
given  it,  and  there  is  prima  facie  evidence 
that  he  is  acting  illegally,  the  jury  may 
draw  their  own  conclusions  from  the  fact 
that  til 3  defendant  do3S  not  give  evidence 
on  his  own  behalf. 

Eex  v.  Corrie  and  Another,  (1904)  68  J.  P.  294 ; 
[20  T.  L.  E.  365— C.  C.  E. 

30.  "  House,  Building,  Room  or  Place  " — 
Common  Staii — Local  Act.] — A  common  pas- 
sage leading  to  a  common  stair  is  not  a 
"  house,  building,  room  or  place "  within 
the  meaning  of  the  Local  Act  prohibiting 
the  keeping  and  using  of  betting  houses,  and 
imposing  a  penalty  on  the  owner,  or  keeper, 
or  person  having  the  management  or  care 
therenf 

Wright  v.  Smith,  (1905)  6  F.  (Just.  Caa.)  18— 
[Ct.  of  Justiciary. 

31.  Newspaper  Office— Sale  of  Newspaper 
with  Co'ipon — Coupon  Competition — Betting 
Act,  1853  (16  &  17  Vict.  c.  119),  s.  1.]— The 
proprietor  of  a  newspaper  issued  with  each 
copy  of  the  paper  a  coupon  so  that  the  pur- 
chaser might  fill  in  Ihe  names  of  the  prob- 
able winners  of  certain  football  matches,  a 
prize  of  ^£20  being'  given  for  the  most 
accurate  forecast.  No  money  was  paid  ex- 
cept the  price  of  the  newspaper,  and  any 
competitor  desiring  to  send  in  more  than 
one  estimate  coald  do  so  by  obtaining  addi- 
tional copies  of  the  paper.  By  far  the 
greater  number  of  copies  were  sold  to  the 
public  through  agents  and  not  at  the  news- 
paper office.  The  appellant  purchased 
copies  of  the  newspaper  at  the  newspaper 
office  and  filled  in  and  returned  the  coupons 
to  the  office. 

Held— that,  if  the  money  was  in  fact  re- 
ceived for  the  coupons  and  not  merely  for 
the  newspaper,  the  proprietors  had  com- 
mitted the  offence  under  sect.  1  of  the 
Betting  Act,  1853,  of  having  opened,  kept, 
and  used  an  office  for  the  purpose  of  money 
being  received  in  consideration  of  an  under- 
taking to  pay  money  on  a  contingency  re- 
lating to  a  game. 

Caminada  \.  Hulton  ((1891)  60  L.  J.  M.  C. 
116;  55  J.  P.  727;  39  W.  E.  540;  64  L.  T.  781; 
17  Cox,  C.  C.  307— Div.  Ct.)  discussed. 

Hawke  v.  Hulton,    (1903)  22  T.   L.   E.   109— 

[Div.  Ct. 

32.  Office  used  for  the  Purpose  of  Money 
being  received  on  Undertakings  to  pay  Money 


on  Morse  Races— Coupon  Competitions— Bet- 
ting Act,  1853  (16  &  17  Vict.  c.  119),  s.  1.]— 
The  defendant  was  the  occupier  of  an  ofEce, 
and  having  issued  a  newspaper,  which  con- 
tained one  free  coupon,  allowed  persons  to 
send  in  extra  coupons,  or  extra  choices,  on 
payment  of  a  penny  for  each  choice.  The 
money  received  by  the  defendant  at  the  office 
in  respect  of  the  coupons  was  received  as  a 
consideration  for  her  promise  to  pay  the 
prizes  according  to  the  terms  set  out  in  the 
newspaper,  the  prizes  being  dependent  on 
the  competitors  filling  up  the  coupons  cor- 
rectly with  the  names  of  the  winners  of  a 
horse-race. 

Held — that  the  transaction  came  within  the 
precise  words  of  the  Betting  Act,  1853,  s.  1. 

Decision  of  Channell,  J.  ((1900)  64  J.  P. 
729),  affirmed. 

Eeg.    v.    Stoddart,    [1901]    1    Q.    B.    177;    70 

TL.  J.  Q.  B.  189;  64  J.  P.  774;  49  W.  E.  173; 

83  L.  T.  538;  17  T.  L.  E.  55;  19  Cox,  C.  C. 

587;  20  Cox,  C.  C.  111-C.  C.  E. 

33.  Coupons  were  issued  in  connection  with 
a  newspaper  from  an  office  in  London  kept 
by  the  appellant.  The  coupons,  which  could 
be  obtained  on  application  free  of  charge, 
were  to  be  filled  in  by  the  competitors  in  a 
wagering  competition,  and  when  so  filled  in 
were  to  be  sent  in  postal  orders  to  an  office 
in  Holland.  These  postal  orders  were  not 
payable  in  Holland,  and  had  to  be  returned 
to  England  to  bo  cashed.  The  money  so  sent 
in  by  competitors  was  eventually  received  by 
tlie  appellant. 

Held — that  an  offence  had  been  committed 
under  sect.  1  of  the  Betting  Act,  1853,  not- 
withstanding that  the  money  was  received 
from  the  competitors  abroad,  and  that  the 
appellant  had  been  rightly  convicted. 

Stoddart  v.  Hawke,  (1901)  50  W.  E.  93;  18  T. 
[L.  E.  22;  [1902]  1  K.  B.  353;  71  L.  J.  K.  B. 
133;  66  J.   P.   68;  85  L.   T.   687— Div.   Ct. 
Approved  in  Lennox  v.  Stoddart,   infra. 

34.  The  defendant  kept  an  office  substan- 
tially for  the  purpose  of  the  receipt  of  de- 
posits on  bets,  which  he  proposed  to  make 
with  depositors  residing  in  England.  He 
desired  to  get  those  deposits  before  and  to 
hold  them  at  the  time  when  he  made  bets. 
For  this  purpose  he  devised  a  system  of 
what  he  called  sporting  coupon  competitions. 
He  issued  these  coupons  from  a  "  news- 
paper "  office.  The  would-be  competitors 
had  to  get  one  of  the  coupons  which  were 
issued  from  his  office,  and  send  it,  together 
with  the  proper  amount  of  money  in  propor- 
tion to  the  selections  made,  to  Middleburg 
on  the  Continent,  and  that,  on  that  being 
done,  he  would  bet  with  them,  and  retain  as 
deposit  the  money  which  was  so  lodged  with 
his  agents  abroad  in  the  first  instance,  but 
which  would  from  there  come  back  to  him 
in  this  country. 

Held— that  the  issuing  of  these  coupons 
from  the  office  in  this  country  was  really  a 
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material  and  uecessarj'  step  for  the  purpose 
of  the  receipt  of  the  money  by  the  defendant, 
and  therefore  that  there  was  a  use  of  this 
office  for  the  purpose  of  money  being  re- 
ceived within  the  terms  of  sect.  1  of  the  Bet- 
ting Act,  1853;  that  the  Betting  Act,  1853,  is 
not  contined  to  what  are  called  bets  in  the 
ordinary  sense  of  the  word;  and  that  sect.  5 
of  the  Betting  Act,  1853,  is  not  repealed  by 
sect.  1  of  the  Gaming  Act,  1892. 

Stoddart  v.  Hawke,  [1902]  1  K.  B.  353;  71 
L.  J.  K.  B.  133;  66  J.  P.  68;  50  W.  E.  93;  85 
L.  T.  687;  18  T.  L.  R.  23— Div.  Ct.  supra) 
approved  of. 

Decision  of  Darling,  J.  (sub  nom.  Davis  v. 
Stoddart,  50  W.  E.  397;  18  T.  L.  E.  260), 
affirmed. 

Lennox  v.  Stoddart;  Davis  v.  Stoddart,  [1902] 

[2  K.  B.  21;  71  L.  J.  K.  B.  747;  66  J.  P. 

469;  87  L.  T.  283;  18  T.  L.  E.  585-C.  A. 

35.  At   the   office    in    question    there   was 
printed  and  published  weekly  by  the  appel- 
lant Mackenzie  a  paper  called  Football  Chat; 
upon  the  last  page  of  that  paper  appeared 
what  was  called  an  advertisement  of  a  foot- 
hall  skill  competition;  that  competition  was 
clearly  illegal  within  the  decided  cases.     The 
.coupons  were  to  be  filled  up,  cut  out  of  the 
paper,  and  sent  by  post  with  the  money  to 
"  Football   Chat,   Middleburg,   Holland,"   an 
office  occupied  by  T. ;  the  names  of  the  win- 
ners and  the  results  of  the  competition  were 
to  be  advertised  in  due  course,  and  the  prizes 
paid  on  a  certain  day;  the  sole  address  was 
"  Football  Chat,  Middleburg,  Holland,"  and 
the  paper  was  printed  and  published  at  the 
appellant's    office    in    Bedford    Street.       The 
magistrate  held  that  T.  was  a  person  using 
the  office  at  Bedford  Street,  and  that  he  used 
it  for  the  purpose  of  money  being  received 
by  himself  as  the  consideration  for  his  pro- 
mises to  pay  money  on  the  result  of  football 
mutches,     lie  also  found  that  the  appellant 
permitted  the  uses  by  T.  and  that  he  opened 
and    kept    the   office   for    the   purpose   of   the 
user  by  T.     He  further  found   that  the  ap- 
pellant derived  benefit  from  the  insertion  of 
the  coupon  advertisements  and  lists  of  win- 
ners,   for    which    lie     received     considerablv 
mure  than  for  ordinary  advertisements,  but 
that  he  did  not  share  in  the  profits  of  the 
coupon  competitions.     The  judgment  did  not  t 
proceed,  upon  the  ground  tliat  the  competi- 
tions were  in  reality  conducted  on  the  appel- 
lant s  behalf.    There  was  no  evidence  of  the 
existence      of     any    independent    newspaper 
undertaking.    The   appellant   was  convicted. 

•  'l'?l:"~t''"^'^  *'^^'*^  ^'"''^s  ample  evidence  to 
JUS  ity  the  conclusion  at  which  the  magis- 
trate  arrived;   and   that   the 


36.  Two  special  cases  were  stated  by  a 
metropolitan  police  magistrate  which  re- 
capitulated the  facts  stated  in  the  previous 
case,  and  the  findings  were  also  repeated. 
The  two  appeals  involved  practically  the 
same  point,  although  the  summonses  were 
taken  out  under  difierent  statutes.  The  first, 
which  was  under  sect.  7  of  the  Betting  Act, 
1853,  charged  the  respondent  with  causing  an 
advertisement  to  be  published,  whereby  it 
appeared  that  the  office  was  used  for  the 
purpose  of  making  bets  or  wagers.  The 
second  summons  raised,  with  a  slight  addi- 
tion, the  same  point  as  to  what  are  called 
tipsters'  advertisements,  and  was  taken  out 
under  sect.  3,  sub-s.  1,  of  the  Betting  Act, 
1874. 

Held— as  to  the  first  summons — that  by 
sect.  7  of  the  Act  of  1853,  it  is  made  an 
offence  to  publish  any  advertisement  where- 
by it  is  made  to  appear  that  an  office  or 
place  is  used  for  the  purpose  of  making  bets 
or  wagers  "  in  manner  aforesaid,"  which 
means  in  sect.  1  of  the  Act  of  1853,  that  the 
respondent  was  liable  to  be  convicted  under 
the  summons  under  sect.  7. 

Held  as  to  the  second  summons— that 
sect.  3,  sub-s.  1,  of  the  Act  of  1874,  when  re- 
ferring to  "  such  bet  or  wager,"  must  not  be 
confined  to  bets  made  with  persons  resorting 
to  a  house  or  place  kept  for  the  purpose  of 
betting;  and  that  the  respondent  was  liable 
to  be  convicted  of  an  offence  under  sect.  3, 
sub-s.  1,  of  the  Act  of  1874. 

Reg.  V.  Stoddart  ([1901]  1  Q.  B.  177;  70  L.  J. 
Q.  B.  189;  64  J.  P.  774;  49  W.  E.  173;  83  L.  T. 
538;  17  T.  L.  R.  55;  19  Cox,  C.  C.  587- 
C.  C.  R.  supra.  No.  32)  followed. 

Stoddart  v.   Argus   Printing   Co.    ([1901]    2 

K.  B.  470;  70  L.  J.  K.  B.  711;  65  J.  P.  694;  49 

W.  E.  666;  85  L.  T.  110;  17  T.  L.  E.  549-Div. 

Ct.  supra.  No.  26)  dissented  from. 

Hawke  i'.  Mackenzie  (Nos.  1  &  2),  [1902]  2  K. 

[B.  225;  71  L.  J.  K.  B.  565;  66  J.  P.  709;  87 

L.  T.  127;  18  T.  L.  E.  550;  51  W.  R.  233,  230, 

239;  20  Co.^,  C.  C.  305,  314-Div.  Ct. 

37.  House— Persons  Found  Therein— Juris- 
diction of  Magistrate  to  Require  such  Per- 
sons to  Enter  into  Recognisances— 3'i  Hen.  8, 
c.  9,  s.  U— Gaming  Act,  1845  (8  &  9  Vict. 
c.  109),  s.  -3— Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  s.  11.]— Persons  who  are  arrested 
under  sect.  11  of  the  Betting  Act,  1853,  in  a 
house  which  is  a  betting  house  within  the 
meaning  of  that  Act,  may  be  brought  before 
a  magistrate,  and  the  magistrate  has  juris- 
diction, under  sect.  14  of  33  Hen.  8,  c.  9, 
to  require  such  persons  to  enter  into  recog- 
nisances "no  more  to  play,  haunt,  or  exer- 
cise    from     thenceforth "     at     any     gaming 


H'^'-le  under  sect.3  of  the  Betfi^r  A^f  mi^' I  ^'"T'   ^^'^°-^\,^^^\onlj   evidence    against 
»or  permitting  an  iHegarthtg  To^tlnf '  i  b^ttin'g'we"  ^^'^  ^'^^  """  '°"°'  '"  ^"^^ 

DRPHY  V.  Arrow,  [1897]  2  Q.  B.  527;  18  Cox, 
[C  C.  662;  62  J.  P.  38;  66  L.  J.  Q.  B.  865; 
77  L.  T.  435;  14  T.  L.  R.  13;  46  W.  R.  94- 

Div.  Ct. 


Mackenzie  ir.  Hawke,   [19021  2  K    B    '>lfi-  7i    \f 

[sTx'^-^r''}'  ««  '■  I'-  C^C;  87  L.  T    i22 
18  T.  L..  E.  550;  51  W.  E.  233.  23fi    Mq.  9n 


E.  233,  236,  239;  20 
Cox,  C.  C.  305.  314-Div.  Ct. 
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Betting  Houses  and  Betting — Continued.  I 

38.  "  Place"— Betting  Act,  1853  (16  &  17 
Vict.  c.  19),  ss.  1  and  3.]— The  appellant,  a 
professional  bookmaker,  on  the  day  of  a 
certain  horse-race,  stationed  himself  at  a 
particular  spot  on  a  piece  of  ground  called 
the  Pit  Heap,  with  his  back  against  the 
hoarding  of  a  skittle  alley,  and  there  made 
bets  on  the  race  with  all  who  chose  to  bet 
with  him.  The  Pit  Heap  was  a  vacant  and 
unenclosed  space,  to  which  the  public  were 
allowed  free  and  unrestricted  access  from 
various  sides,  and  on  the  day  in  question 
a  large  crowd  were  assembled  there.  The 
appellant  remained  all  the  time  on  the  same 
spot,  but  it  was  not  in  any  way  circum- 
scribed or  fenced  in  or  otherwise  distin- 
guished. 

Held— that  the  appellant  was  using  a  place 
for  the  purpose  of  betting  with  persons  re- 
sorting thereto  within  the  meaning  of  sect.  3 
of  the  Betting  Act,  1853. 
McInaney  v.  Hildreth,  [1897]  1  Q.  B.  600;  18 

[Cox,  C.  C.  604  rei  J.  P.  325;  66  L.  J.  Q.  B. 

376;  76  L.  T.  463;  13  T.  L.  R.  284-Div.  Ct. 

39.  "  Place"— Beerhouse  Saloon— Betting 
Houses  Act,  1853  (16  &  17  Vict.  c.  119),  *.  3— 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  17, 
sub-s.  2.]— A  professional  betting  man  went 
day  by  day,  between  the  hours  of  12  noon 
and  3  p.m.,  to  a  beerhouse.  He  generally 
sat  in  the  part  of  the  house  known  as  the 
saloon,  and  there  conducted  the  business  of 
ready-money  betting,  receiving  bets  and 
stakes,  and  paying  the  bets  when  won.  The 
proprietor  and  licensee  of  the  beerhouse  was 
aware  of  and  consented  to  what  the  betting 
man  did,  but  the  latter  paid  no  rent. 
Besides  the  betting  business,  the  ordinary 
business  of  a  public-house  was  carried  on  in 
the  saloon.  The  betting  man  had  no  interest 
in  the  latter  business,  neither  had  the 
licensee  of  the  beerhouse  any  interest  in 
the  betting  business. 

Held — that  the  betting  man  used  the  beer- 
house for  the  purpose  of  betting  with  per- 
sons resorting  thereto,  and  was  therefore 
guilty  of  an  ofience  against  sect.  3  of  the 
Betting  House  Act,  1853,  and  that  the 
licensee  was  guilty  of  an  offence  against 
sect.  17,  sub-sect.  2,  of  the  Licensing  Act, 
1872. 

Belton    v.    Busby,   [1899]    2    Q.    B.    380;    68 

[L.  J.  Q.  B.  859;  63  J.  P.  709;  47  W.  E.  636; 

81  L.  T.  196;  15  T.  L.  R.  458— Div.  Ct. 

40.  "Place  " — "  Conducting  Betting  There- 
in"—Burgh  Police  (Scotland)  Act,  1892  (55 
&  56  Vict.  c.  55),  s.  407.]— The  public  were 
admitted  on  payment  of  one  penny  into  an 
enclosure  1,100  square  yards  in  extent.  The 
enclosure  contained  some  quoiting  pitches 
which  were  used  to  a  certain  extent. 

A  servant  of  the  lessee  of  the  enclosure 
directed  persons  entering  to  the  spot  where 
A.  was  making  bets,  and  also  handed  to 
them  cards  containing  betting  regulations. 


A.  was  neither  owner  nor  lessee  of  the 
enclosure. 

Held— that  the  enclosure  was  a  "  place," 
and  A.  a  person  "conducting  gaming  or 
betting  therein  "  within  the  meaning  of  the 
Burgh  Police  Act,  1892. 

Clark    v.    Dykes,    (1906)    8   F.    (J.    C.)    43- 
[Ct.  of  Justiciary. 

41.  "  Place  "—Archway— Trespasser  Using 
—16  &  17  Vict.  c.  119,  s.  1.]— The  "place" 
mentioned  in  sect.  1  of  the  Betting  Houses 
Act,  1853  (16  &  17  Vict.  c.  119)  is  not  neces- 
sarily a  place  ejusdem  generis  with  house, 
office,  or  room,  and  "  using "  in  the  same 
section  does  not  mean  only  using  as  of  right. 
A  passage  or  archway  may,  therefore,  be  a 
place  within  the  meaning  of  the  statute, 
and  a  person  using  it  for  the  purpose  of 
betting,  even  though  he  be  a  trespasser, 
may  properly  be  convicted  of  using  a  place 
for  the  purpose  of  betting. 

Haivke  v.  Dunn  ((1897)  1  Q.  B.  579)  ap- 
proved. 

Powell  V.  Kempton  Park  Racecourse  Com- 
pany ([1897]  2  Q.  B.  242)  distinguished. 
Reg.  v.  Humphreys,  [1898]  1  Q.  B.  875;  62  J.  P. 

[409;  67  L.  J.  Q.  B.  534;  78  L.  T.  360;  14 
T.  L.  R.  340;  46  W.  E,.  543— C.  C.  R. 

42.  "  Place "  —  Place  Enclosed  hut  not 
Covered  —  Person  Conducting  Betting  — 
Burgh  Police  (Scotland)  Act,  1892  (55  &  56 
Vict.  c.  55),  s.  407.]— A  space  of  ground 
enclosed  by  walls,  but  not  roofed  in,  which 
was  entered  by  a  door  with  a  lock  and  was 
fitted  up  for  use  as  a  quoiting  ground,  was 
primarily  used  for  betting  purposes. 

Held— that  it  was  a  "  place "  used  as  a 
betting  house;  and  that  a  person  who  was 
not  the  tenant  of  the  place,  but  who  con- 
ducted the  betting  there,  was  rightly  con- 
victed for  so  doing  under  sect.  407  of  the 
Burgh  Police  (Scotland)  Act,  1892. 

Flannagan  v.  Hill,  (1906)  7  F.  26— 

[Ct.  of  Justiciary. 

43.  "  Place  "—Public-house  Bar —  Betting 
Act,  1853  (16  &  17  Vict.  c.  119),  s.  3.]— A  book- 
maker habitually  frequented  a  public-house 
bar  at  stated  hours  for  the  purpose  of  a 
ready-money  betting  business  with  persons 
resorting  thereto ;  he  took  no  refreshment 
there,  and  had  no  interest  in  the  business  or 
tenancy  of  the  house,  nor  did  he  occupy  any 
specific  part  of  the  bar;  but  he  carried  on 
the  business  there  with  the  publican's  per- 
mission. 

Held— he  was  rightly  convicted  of  "using 
the  bar  for  the  purpose  of  betting  with  per- 
sons resorting  thereto." 

Belton   V.    Busby    ([1899]   2  Q.   B.   380;     68 
L.  J.  Q.  B.  859;  63  J.  P.  709;  47  W.  E.  636;  15 
T.    L.   E.   458— Div.   Ct.,   No.   39,   supra)   fol- 
lowed). 
Teomans  v.  Hodkinson,  [1903]  1  K.  B.  380;  71 
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Betting  Houses  and  Betting — Continued. 


the  Betting  Act,  1853,  and  that  there  was 
rr  T  T'  T^  oi  r-  T  TJ  If.  "1  w  T?  osfi  •  ovldence  that  the  defendant  used  a  "place" 
L'-l't'^sS.  «'T.  i:  K.  l^ri  Co,!'fc''c:    ""Uu  .be  «.ea.ing  of  the  said  Act. 


360— Div.  Ct. 

44.  "PJace"  —  "Public-house  Bar"  — 
Whether  Permission  of  Publican  must  be 
Provcd-Bt'tting  Act,  1853  (16  &  17  Vict.  c. 
119),  ss.  1,  3.]— Where  a  bookmaker  frequents 
the  bar  of  a  public-house  for  the  purpose 
of  carrying  on  his  business,  he  cannot  be 
convicted  of  using  the  place  for  betting 
unless  some  evidence  is  given  that  he  does 
so  with  the  consent  of  the  publican;  but 
such  consent  may  be  inferred  by  a  jury  from 
the  fact  that  the  conduct  has  gone  on  for 
some  days,  and  that  the  publican  was  aware 
of  it. 

Rex    v.    Deaville,    Eex   v.    Simpson,    [1903]    1 

[K.  B.  4G8;  72  L.  J.  K.  B.  272;  67  J.  P.  82; 

51  W.  E.  604;  88  L.  T,  32;  19  T.  L.  R.  223; 

20  Cox,  C.  C.  389— C.  C.  R. 

45.  "  Place  "  —  Resorting  —  Evidence  — 
Betting  Act,  1853  (16  &  17  Vict.  c.  119),  s.  1.] 
—The  defendant  was  convicted  of  unlaw- 
fully using  a  yard  and  garden  ground  at  the 
back  of  certain  houses  tor  the  purpose  of 
betting  with  persons  resorting  thereto,  and 
for  the  purpose  of  receiving  money  as  the 
consideration  for  an  undertaking  by  him  to 
pay  money  on  the  contingency  of  horse-races. 
It  was  proved  that  one  of  the  houses  was 
at  the  time  in  question  occupied  by  the  de- 
fendant's father,  who  carried  on  a  fruiterer's 
business  there.  It  was  in  the  middle  of  a 
row  of  eight  other  similar  small  houses, 
each  of  tliem  having  a  front  door  opening 
into  Q.  Street.  This  row  of  liouses  backed 
on  to  a  piece  of  enclosed  land  which  formed 
a  common  yard  and  garden  ground  for  the 
whole  row,  and  the  same  piece  of  land  was 
crossed  by  a  footpath  which  ran  immedi- 
ately behind  the  row  of  houses,  and  iipon 
whicii  path  the  Ijack  doors  of  the  premises 
opened.  Upon  the  garden  ground  was  some 
shedding,  also  occupied  by  the  defendant's 
father.  The  grounds  at  the  back  of  this 
row  were  approached  from  Q.  Street  by  an 
entry  at  the  side  of  the  father's  house.  Evi- 
dence was  given  that  on  July  12th  thirty- 
nine  persons  were  seen  to  go  up  this  entry 
between  1  and  1.15  p.m.,  and  about  3  p.m. 
a  bet  was  made  with  the  defendant,  who 
was  sitting  against  the  wall  in  the  garden 
beliiiul  (he  house  On  July  13th  seventy-two 
peisoiis  wore  seen  to  go  up  this  entry  be- 
tween 1  and  2.15  p.m.,  and  the  defendant  was 
seen  to  come  down  (he  entry  and  a  bet  was 
made  with  (he  defendant  on  that  day  in 
the  yard  at  the  rear  of  the  house.  On  July 
IKh,  between  1  and  1.50  p.m.,  fifty  persons 
were  seen  (o  go  up  the  entry,  and  a  bet  was 
miide  with  (he  defendant,  and  he  paid  the 
winnings  of  a  bet  nuide  the  day  before.  On 
each  of  these  days  some  person  was  seen  to 

be  keeping  a  look-out. 

Held— that  there  was  evidence  of  "  resort- 
ing "   und   "  user "   within   the   meaning   of 


Rex  v.  Russell,  (1905)  67  J.  P.  247— C.  C.  R. 

46.  "  Place "  —  Uncovered  Inclosure  on 
Racecourse— Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  ss.  1,  2,  3.]— The  keeping  of  an  un- 
covered inclosure  at  a  racecourse,  to  which 
bookmakers  and  others  resort,  and  in  which 
betting  takes  place,  with  the  knowledge  and 
without  the  interference  of  the  owners  of 
the  racecourse,  is  not  contrary  to  the  pro- 
visions of  the  Betting  Houses  Act,  1853. 
What  is  prohibited  is  the  opening,  keeping, 
or  using  a  place  for  a  betting  business. 

Haicke  v.  Dunn  ([1897]  1  Q.  B.  579;  66 
L.  J.  Q.  B.  364;  61  J.  P.  292;  45  W.  R.  359; 
76  L.  T.  355;  13  T.  L.  R.  281)  overruled. 

Powell    v.    Kempton    Park    Racecourse    Co., 

[1899]    A.   C.    143;   68   L.    J.    Q.    B.   392;   63 

J.   P.   260;  47  W.   R.  585;  80  L.   T.  538;  15 

T.  L.  R.  266;  19  Cox,  C.  C.  265-H.  L.  (E.) 

47.  "Place" — Wooden  Structure — Localis- 
ation of  the  Business  of  Betting  —  Betting 
Act,  1853  (16  &  17  Vict.  c.  119),  ss.  1,  3.]-0n 
a  certain  part  of  the  inclosed  ground  upon 
which  a  race  meeting  was  being  held  a  book- 
maker erected  a  structure,  consisting  of  four 
legs  or  supports,  made  of  bamboo,  fastened 
together.  On  the  top  there  was  a  board, 
on  which  from  time  to  time  the  bookmaker 
wrote  the  odds  offered  against  the  different 
horses,  and,  lower  down,  a  canvas  screen 
or  banner,  some  distance  off  the  ground, 
bearing  the  bookmaker's  name.  Throughout 
the  day  the  bookmaker  stood  upon  a  box  or 
stool  close  to  the  stru-'ture,  shouting  the 
odds  and  betting  with  persons  upon  the 
ground. 

Held— that  the  bookmaker  was  a  person 
using  a  place  for  the  purpose  of  betting  with 
persons  resorting  thereto,  within  the  mean- 
ing of  the  Betting  Houses  Act,  1853,  there 
being  a  sufficient  localisation  of  the  business 
of  betting  at  the  spot  where  he  stood. 

Brown  v.    Patch,     [1899]    1    Q.    B.    892;    68 

[L.  J.  Q.  B.  588;  63  J.  P.  421 ;  47  W.  R.  623; 

:  80  L.  T.  716;  15  T.   L.  R.  312— Div.  Ct. 

48.  Penalty — Adjudging  no  Portion  thereof 
shall  he  paid  to  the  Informer—Corrupt  Prac- 
tice—Discretion  of  Magistrate — Metropolitan 
Police  Courts  Act.  1839  (2  &  3  Vict.  c.  71),  s. 
•il— Betting  Act,  1853  (10  &  17  Vict.  c.  119),  s. 
9.]— The  respondent  was  convicted  and  fined 
by  a  magistrate  under  the  Betting  Act,  1853, 
and  the  magistrate  found  as  a  fact  that  the 
informer,  the  present  appellant,  was  not 
guilty  of  corrupt  practices.  An  application 
was  made  that  a  portion  of  the  penalty 
should  be  paid  to  the  informer.  The  magis- 
trate exercised  his  discretion  under  sect.  34 
of  the  Metropolitan  Police  Courts  Act,  1839, 
and  adjudged  that  he  should  not  receive 
any  part  of  the  penalties. 

I      Held— that  there  was  no  ground  for  inter- 
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Betting  Houses  and  Betting— Confinved. 
fering  with  the  magistrate's  decision,  as 
sect.  3i  of  the  Act  of  1839  in  terms  applies 
to  any  Act  thereafter  to  be  passed,  not- 
withstanding sect.  9  of  the  Betting  Act,  1853, 
enacts  that  "one-half  of  every  pecuniary 
penalty  which  shall  be  adjudged  to  be  paid 
under  this  Act,  shall  be  paid  to  the  infor- 
mer." 

H4WKE  V.  Mackenzie  (No.  3),  [1902]  2  K.  B. 
[234;  71  L.  .T.  K.  B.  570;  60  J.  P.  712;  87 
L.  T.  131;  18  T.  L.  R.  550;  51  W.  R.  233, 
236,  239;  20  Cox,  C.  C.  305,  314,  324— 

Div.  Ct.  I 
i 

id.  Street    Betting    —    "Frequenting"    —\ 
"Loitering  about."]— A  man  who  is  proved 
to  have  "  loitered   about  O.   Street  and  the 
adjoining  streets"  for  forty  minutes  for  the  j 
purpose   of   betting   is   rightly   convicted   of 
"  frequenting   and   using   O.    Street   for   the  | 
purpose  of  betting." 

Lang  v.  Walker,  (1904)  5  F.   (J.  C.)  8— 

[Ct.  of  Just. 

50.  Street  Betting  —  "Frequenting  and 
using  "—Evidence  of.]— It  was  proved  that 
a  bookmaker  remained  in  a  certain  street 
for  twenty  minutes,  during  Avhich  time  he 
transacted  betting  business  with  various  per- 
sons. 

Held— that  this  evidence  justified  a  con- 
viction for  "  frequenting  and  using "  the 
street  for  the  purpose  of  betting  contrary  to 
a  bye-law. 

Davies  v.  Jeans,  (1905)  6  F.  (Just.  Gas.)  37— 
[Ct.  of  Justiciary. 

IV.  LOTTERIES. 

51.  Keeping  a  Place  jor  Exercising  a 
Lottery— Isolated  User-Gaming  Act,  1802  (42 
Geo.  3,  c.  119),  s.  2.]— The  respondents  were 
charged  under  sect.  2  of  the  Gaming  Act, 
1802,  with  keeping  a  certain  place  for  the 
purpose  of  exercising  a  lottery  therein.  The 
evidence  showed  that  they  had  used  the 
place  for  draAving  a  lottery  on  only  a  single 
occasion. 

Held— that  they  had  committed  no  offence 
under  the  section,  which  is  aimed  at  the 
habitual  user  of  a  place. 

Martin   v.    Benjamin   and   Another,    [1907]    1 

[K.  B.  04;  76  L.  J.  K.  B.  81;  71  J.  P.  30; 

96  L.  T.  197;  23  T.   L.  R.  53-Div.  Ct. 

52.  Newspaper — Distribution  of  Medals 
Gratuitously  —  Winning  Prizes  Announced 
in  Newspaper — Gaming  Act,  1802  (42  Geo.  3, 
c.  119).]— The  proprietor  of  a  weekly  penny 
newspaper  caused  a  quantity  of  medals  to 
be  distributed  gratuitously,  each  medal  bear- 
ing a  number,  and  an  intimation  that  it 
might  entitle  the  holder  to  a  prize.  One  of 
the  medals  selected  arbitrarily  carried  a 
right  to  a  prize,  and  the  number  of  this 
medal  was  announced  in  the  newspaper.  The 
persons  distributing  the  medals  were  never 


employed  to  see  the  paper,  and  a  copy  of 
the  paper  was  never  sold  from  the  office  with 
one  of  the  medals.  Anyone  who  asked  for  a 
medal  was  given  one.  A  lile  of  the  paper 
was  kept  at  the  office,  which  could  be  in- 
spected free  of  charge,  by  any  person  to  see 
if  he  had  won  a  prize,  and  there  was  no  con- 
dition that  a  person  holding  a  medal  must 
purchase  a  copy  of  the  paper  to  entitle  him 
to  a  prize,  the  object  of  the  scheme  being  to 
advertise  the  paper  and  increase  its  circula- 
tion. 

Held— that,  as  many  medal  holders  bought 
copies  of  the  paper,  the  scheme  was  a  lottery 
within  the  Gaming  Act,  1802,  although  no- 
thing was  charged  for  the  medals  to  indi- 
viduals. 
Willis   v.  Young,    [1907]    1   K.    B.    448;    76 

[L.  J.  K.  B.  390;  71  J.  P.  6;  96  L.  T.  155; 
23  T.  L.  R.  23— Div.  Ct. 

53.  Nc'ijspapei — Sals  of  Newspaper  Con- 
taining Scheme  for  the  Sale  of  Chances  in 
a  Lottery— Lotteries  Act,  1823  (4  Geo.  4,  c.  60), 
s.  41.]— The  appellant  was  the  printer  and 
publisher  of  a  newspaper  which  announced 
that  for  a  certain  period  in  certain  issues 
of  the  paper  spots  of  varying  size  and  shape 
would  appear,  and  that  any  person  who 
should  cut  out  from  the  paper  and  send  to 
the  office  that  portion  of  the  paper  containing 
the  spots  which  turned  out  to  be  declared 
the  winning  spots  would  receive  a  prize. 

Held — that  the  scheme  was  a  lottery  with- 
in sect.  41  of  the  Lotteries  Act,  1823,  and 
that  the  appellant  was  liable  to  be  convicted 
under  that  section  of  having  published  a 
proposal  or  scheme  for  the  sale  of  chances 
in  a  lottery,  though  the  purchaser  paid  no 
money  beyond  the  sura  paid  for  the  news- 
paper. 

Hall  v.  M'William,  M'William  v.  Bottomley, 
[(1901)  65  J.  P.  742;  85  L.  T.  239;  17  T.  L.  R. 

561— Div.  Ct. 

54.  Prize  Competition  —  Prediction  of 
Number  of  Births  and  Deaths  in  London 
During  a  Week — Chance — Element  of  Skill.'] 
—A  newspaper  proprietor  advertised  in  his 
paper  that  a  prize  of  ,£1,000  would  be  given 
to  the  person  who  correctly  predicted  the 
number  of  births  (male  and  female)  and 
deaths  in  London  as  disclosed  by  the  Regis- 
trar-General's returns  during  the  week  in 
which  the  particular  number  of  the  paper 
was  published.  Each  prediction  had  to  be 
written  on  a  voucher  printed  in  the  paper, 
and  forwarded  to  the  proprietor.  Compe- 
titors were  not  limited  to  one  prediction. 

Held — that  the  competition  was  not  a 
lottery,  as  it  did  not  depend  entirely  upon 
chance. 

Hall  v.  Cox,  [1899]  1  Q.  B.  198;  68  L.  J.  Q.  B. 
[167;  47  W.  R.  161;  79  ^.  T.  653;  15  T.  L.  R. 

82— C.  A. 

55.  Sweepstake  —  Contingency  of  Horse- 
race—Betting   Act.    1853    (10    &    17    Vict,    c, 
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119),  5.  1.]— To  subscribe  to  a  sweepstake  is 
not  to  bet;  the  organiser  of  a  sweepstake, 
therefore,  does  not  commit  an  offence  against 
the  Betting  Act,  1853,  even  though  the 
sweepstake  may  have  reference  to  a  horse- 
race. 

A  publican  received  subscriptions  for  a 
sweepstake  on  a  horse-race.  Before  the 
date  fixed  for  the  drawing  of  the  sweepstake 
the  police  seized  the  documents  relating  to 
the  subscriptions,  and  consequently  no 
drawing  took  place.  The  publican  was  in- 
dicted and  convicted  under  the  Betting  Act, 
1853,  for  using  his  house  for  the  purpose  of 
money  being  received  by  him,  as  and  for  the 
consideration  for  promises  and  agreements 
to  pay  1  hereafter  money  on  certain  events 
relating  to  a  horse-race. 

Held— that  the  conviction  was  wrong. 

Scmble,    a    sweepstake    is    a    lottery,    and 
therefore  illegal. 
Keg.  v.  Hobbs,  [1898]  2  Q.  B.  G47;  62  J.  P.  474, 

[551;  07  L.  J.  Q.  B.  928;  79  L.  T.  160;  14 

T.  L.  E.  573;  47  W.  E.  79;  19  Cox,  C    C.  154 

-C.  C.  E 

56.  Swccpstahcs  on  Result  of  Horse  Bace— 
LoHcni  for  Profit-aaming  Act,  1802  (42  Geo. 
3,  c.  li9),  s.  2.] — The  respondent,  a  holder  of 
licensed  premises,  arranged  for  a  sweep- 
stakes on  the  result  of  a  horse-race.  All  the 
amount  of  the  subscriptions  Avas  returned  in 
prizos,  but  it  was  one  of  the  conditions  of 
the  sweepstakes  that  the  prize-winners 
should  pay  for  certain  amounts  of  beer  to 
be  consumed  on  the  premises,  and  the  prizes, 
less  the  cost  of  such  beer,  were  paid  over  by 
the  respondent. 

Held— that  such  sweepstakes  was  a  lottery 
within  the  meaning  of  sect.  2  of  the  Gaming 
Act.  1802. 

Scmble,  the  decision  would  have  been  the 
same,  even  if  there  had  been  no  condition 
requiring  the  winners  to  spend  money  on  the 
premises. 

Hardwick  r.  Lane.  [1904]  1  K.  B.  204;  73 
[L.  J.  K.  B.  96;  68  J.  P.  94;  52  W.  E.  591; 
89  L.  T.  630;  20  T.  L.  E.  87;  20  Cox,  C.  C. 

576-Div.  Ct. 
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(*)  Mains,  Pipes,  and  Lamps     .        .     31 
,!«</  xrr  .\RBITRATI0N,  27  ;     EASEMENTS. 

2;  HKunvAYS;  MicrRopoLis;  Pub- 
lic Health,  10,  11.  12. 

(a)  In  General. 

1.  Injury    to    Gas    Company's    Property- 
Remedy  by  Action— Summary  Remedy— Gas- 


works Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
s.  20.]— A  gas  company's  common  law  remedy 
by  action  for  damages  for  injury  to  their 
property  is  not  ousted  by  the  summary 
remedy  provided  by  sec.  20  of  the  Gasworks 
Clause?  Act,  1847. 

Crystal  Palace  Gas  Co.  v.  Idris  &  Co.,  (1900) 
[64  J.  P.  452;  82  L.  T.  200;  16  T.  L.  E.  180- 
^  Div.  Ct. 

2.  Nuisance— Escape  of  Gas  from  Mains  in 
Highway— Contamination  of  Water— Lia- 
bility—Gasworks  Clauses  Act,  1871  (34  &  35 
Vict.  c.  41),  s.  9.]— The  plaintiffs  were  the 
owners  and  the  occupiers  of  houses  whose 
sole  water  supply  was  derived  from  a  well 
210  yards  distant  from  them.  The  water 
was  brjught  to  the  houses  by  means  of  a 
pipe,  which,  for  a  distance  of  about  200 
yards,  was  laid  under  the  surface  of  the 
highway.  The  defendant  company's  mains, 
which  were  laid  under  the  surface  of  the 
road,  leaked  so  as  to  contaminate  the  water 
in  the  pipe  with  coal-gas  and  create  a 
nuisance. 

Held- that  the  defendant  company  had  no 
statutory  authority  to  create  a  nuisance,  and 
that  it  was  no  answer  to  say  that  the  gas 
mains  were  well  laid,  and  that  in  the  course 
of  time  some  escape  or  diffusion  was  unavoid- 
able, nor  to  say  that  the  plaintifi's  water 
pipe  was  defective,  nor  that  the  plaintiff's 
water  supply  was  otherwise  unfit  for 
domestic  purposes. 
Batcheller  v.  Tunbridge  Wells  Gas  Co.,  (1901) 

[65  J.  P.  680;  84  L.  T.  765;  17  T.  L.  E.  765— 

Farwell,   J. 

3.  Nuisance— Rights  of  Light  and  Support 
—Statutory  Poicers-"  Running  Silt  "—Sub- 
sidence —  Injunction  —  Damages  —  Gas- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  15). 
s.  29— Gasworks  Clauses  Act,  1871  (34  &  35 
Vict.  c.  41),  ss.  9,  11.]— The  defendant  gaf 
company  were  incorporated  by  Act  of  Parlia- 
ment passed  in  1867  for  the  purpose  of  taking 
over  and  carrying  on  existing  gasworks. 
The  Gasworks  Clauses  Act,  1847,  was  incor- 
porated with  the  Act.  By  an  Amendment 
Act  which  incorporated  the  Gasworks 
Clauses  Act,  1871,  they  were  authorised  by 
agreement  to  purchase  or  take  on  lease  and 
use  such  of  certain  lands,  inchiding  the  site 
of  a  gasholder,  the  subject  of  this  action,  as 
they  might  require  for  the  purpose  of  their 
undertaking.  The  gas  company  were  erect- 
ing the  gasholder  on  part  of  their  premises 
adjoining  the  plaintiff's  cottages.  In  exca- 
vating their  land  for  such  purpose  they  pene- 
trated an  underground  stratum  of  quick- 
sand, or  sand  loaded  with  stagnant  water, 
geologically  known  as  "  running  silt,"  which 
extended  under  the  plaintiff's  land,  and 
thereby  withdrew  the  running  silt  from  the 
ground  on  which  the  plaintiff's  cottages 
stood,  causing  subsidence  of  the  ground  and 
injury  to  the  cottages.  The  plaintiff 
claimed  damages  and  an  injunction  against 
the  company.  The  oompany  also  had  resolved 
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to  raise  the  gasometer  so  as  to  obstruct  the 
plaintiff's  ancient  lights. 

Held— that  the  nuisance  clauses  contained 
in  Gasworks  Clauses  Acts,  1847,  1871,  ren- 
dered the  decision  in  London,  Brighton,  and 
South  Coast  Railwaii  Co.  v.  Truman  ((1885) 
11  App.  Cas.  45;  55  L.  J.  Ch.  354;  50  J.  P. 
388;  34  W.  R.  657;  54  L.  T.  250)  inapplicable, 
and  that  the  company  had  committed  an 
actionable  nuisance  entitling  the  plaintiff  to 
damages;  that  an  injunction  ought  to  be 
granted  against  carrying  the  gasometer  so 
high  as  to  obstruct  the  access  of  light  to  the 
plaintiff's  cottages;  and  that  the  plaintiff's 
rights  could  not  be  adequately  protected  or 
vindicated  by  damages. 

Decisions  of  Martin  v.  Price  ([1894]  1  Ch. 
276;  63  L.  J.  Ch.  209;  42  W.  E.  262;  70  L.  T. 
202;  7  l{.  90)  and  Shelfer  v.  City  of  London 
Electric  Lighting  Co.,  ([1895]  1  Ch.  287;  64 
L.  J.  Ch.  216;  43  W.  E.  238;  72  L.  T.  34;  12 
E.  112)  applied. 

That  the  company  had  no  right  to  take 
away  the  soil  of  the  plaintiff  in  land  which 
thev  had  not  taken  under  the  statvite. 

Judgment  of  North,  J.    ([1898]  2  Ch.  614; 
67  L.  J.  Ch.  666;  63  J.  P.  137;  47  W.  E.  222; 
79  L.  T.  478;  14  T.  L.  E.  567).  affirmed. 
JoRDESON  V.  Sutton,  Southcoates  and  Drypool 

[Gas  Co.,  [1899]  2  Ch.  217;  68  L.  J.  Ch.  457; 

63  J.  P.  692;  80  I..  T.  815;  15  T.  L.  E.  374— 

C.  A.  (Vaughan  Williams,  L.J.,  dissenting). 

4.  Prescribed  Rate  of  Dividend — Income 
Tax — Maximum,  Dividend— Gas  Company- 
Income  Tax  paid  by  Company — Ashton  Gas 
Act,  1877  (40  &  41  Vict.  c.  clxxxvi.),  s.  16— /?i- 
come  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  60, 
Sched.  A,  r.  3,  sub-r.  3.]— By  sect.  16  of  the 
Ashton  Gas  Act,  1877,  the  profits  of  the  Ash- 
ton Gas  Company  to  be  divided  among  the 
shareholders  in  any  year  were  not  to  exceed 
the  rate  of  10  per  cent,  per  annum  on  the 
ordinary  capital  of  the  company. 

Held— that  the  dividend  to  be  paid  in  any 
year  to  the  shareholders  ought  to  be  calcu- 
lated as  including  and  not  excluding  the  in- 
come tax  thereon. 

Decision  of  the  C.  A.   ([1904]  2  Ch.  621;  73 
L.  J.  Ch.  073;  68  J.  P.  477;  53  W.  E.  49;  20 
T.  L.  E.  601)  affirmed. 
The  Ashton  Gas  Co.  v.  The  Attorney-General, 

[1906]  A.  C.  10;  75  L.  J.  Ch.  1 ;  70  J  .P.  49; 

93  L.  T.  676;  22  T.  L.  E.  82;  13  Manson,  35 

-H.  L.  (E.). 

5.  Price  of  Gas— Statutory  Provisions  for 
Audit  nf  Accounts — Right  of  Private  Con- 
sumer to  En/orce.]— Where  an  Act  of  Parlia- 
ment provided  that,  under  certain  circum- 
stances, the  price  of  gas  supplied  to  a  city 
by  a  gas  company  should  be  reduced,  and 
empowered  the  Corporation  of  the  City  to 
check  the  annual  audit  of  the  company's 
accounts,  and  ascertain  whether  they  were 
complying  with  the  Act, 

Held— that  a    private    consumer    had    no 


right  of  action  against  the  company  for  non- 
compliance with  the  provisions  of  the  Act. 
Johnston  v.   Toronto    Consumers'    Gas   Co., 

[1898T  A.  C.  447;  67  L.  J.  P.  C.  33;  78  L.  T. 

"■        -^  270-P.  C. 

6.  Sale  of  Undertaking  to  District  Council 
at  a  Price  to  he  Assessed— Goodwill— Con- 
tract—Construction— Principle  of  Assess- 
ment.']—A  gas  company  supplied  gas  in  a 
district,  a  portion  of  which  was  not  within 
their  statutory  limit  of  supply.  By  an 
agreement  made  between  the  gas  company 
and  the  council  of  such  district,  it  was 
agreed  that  the  company  should  sell  and  the 
council  should  purchase  all  and  singular  the 
works,  pipes,  mains,  meters  and  other  gas 
apparatus,  and  all  other  the  real  and  per- 
sonal property  (if  any)  and  all  effects  of  the 
company  of  whatsoever  kind  laid  down  or 
situate  within  the  district,  freed  and  dis- 
charged (as  between  the  company  and  the 
council)  from  all  debts,  outgoings  and  liabili- 
ties, and  all  easements,  rights,  powers, 
authorities  and  privileges  (if  any)  enjoyed 
or  exercisable  by  the  company,  at  a  price 
to  be  agreed  upon,  or,  in  default  of  agree- 
ment, to  be  determined  by  arbitration. 

The  agreement  further  provided  that  in 
the  case  of  arbitration,  and  in  the  event  of 
the  council  not  continuing  to  take  a  supply 
of  gas  in  bulk  from  the  company,  the  arbi- 
trators should  take  into  consideration  in  fix- 
ing the  purchase  money  the  value  of  any 
mains  or  pipes  laid  down  by  the  company 
outside  the  district  of  the  council  for  the 
purpose  of  supplying  gas  within  the  district 
of  the  council,  which  by  reason  of  the  sale 
would  be  rendered  useless  to  the  company. 

By  a  second  agreement,  terminable  upon 
twelve  months'  notice,  it  was  agreed  that  the 
cotmcil  should  take  a  supply  of  gas  in  bulk 
from  the  company. 

Held— that  the  purchase-money  was  to  be 
assessed  on  the  basis  that  the  sale  was  a 
sale  of  a  part  of  the  gas  company's  under- 
taking as  a  going  concern,  including  good- 
will. 

Held— further,  that  the  arbitrator  should 
take  into  consideration  the  contingency  of 
the  district  council  not  continuing  to  take  a 
supply  of  gas  from  the  company,  and  should 
assess  compensation  in  respect  of  the  mains 
and  pipes  ovitside  the  district  of  the  council 
provided  by  the  company  for  supplying  gas 
within  such  district  upon  that  basis. 

Decision  of  Bray,  J.  (69  J.  P.  158;  3  L.  G. 
R.  160),  reversed. 

In  re  Hucknall  Urban  District  Council  and 

[South  Normanton,  &c..  Gas  Co.,  Ltd.,  (1905) 

69  J.  P.  329;  3  L.  G.  E.  704— C.  A. 

7.  Sale  of  Gas  Works  to  Municipality- 
Valuation-"  Works,  Plant,  Appliances  and 
Property  "—Franchise  and  Goodwill— Ten 
per  cent,  for  Expropriation  —  Voluntary 
Agreement  to  Purchase.] — A  gas  company 
agreed  voluntarily  to  sell  to  a  municipality 
at  a  valuation  price  its  "  works,  plant,  appli- 
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Gas  Companies  and  Supply  of  Gas — ('otifniued. 
antes  and  property  used  for  light,  heat  and 
power  purposes."  By  the  agreement  "all 
franchises "  were  to  be  surrendered  to  the 
purchasers. 

Held— that  in  fixing  the  price  the  valuers 
could  not  consider  (1;  the  value  of  the  fran- 
chise, goodwill  and  rights  of  the  compa,ny 
during  the  remainder  of  the  period  for  which 
their  charter  rights  were  indefeasible ;  or  (2) 
the  10  per  cent,  provided  for  by  their  special 
Act  in  the  event  of  expropriation. 

Decision  of  C.  A.  for  Ontario  (5  Ont.  L.  E. 
348)  affirmed. 
Kingston  I-ight,  Heat  and  Power  Co.  v.  King- 

[sTON  Corporation,   (1904)  20  T.   L.  R.  448 

-P.  C. 

8.  Supply  of  Gas— Arrears  due  from  Out- 
going Tenant— Right  to  Cut  off  Gas— Right 
to  Sue  Incoming  Tenant— Gas  Light  and 
Coke  Compamj's  Act,  1872  (35  &  36  Vict.  c. 
xxiii.),  s.  \9>— Gasworks  Clauses  Act,  1847 
(10  &  11  Vict.  c.  15),  s.  IG— Metropolitan  Gas 
Act,  18G0  (23  &  24  Vict.  c.  125),  s.  39.]— A 
tenant  of  premises  whose  gas  rate  to  the 
plaintiff  company  Avas  in  arrear  sold  his 
lease  and  the  goodwill  of  his  business  to  the 
defendant. 

Held— that,  upon  the  true  construction  of 
sect.  16  of  their  special  Act,  the  company 
could  not  recover  the  arrears  from  the  defen- 
dant, although  he  was  "  continuing  the  trade 
or  business  of  the  outgoing  tenant  .  .  .  and 
had  paid  ...  a  consideration  for  so  doing  " ; 
but  that  they  could  refuse  to  supply  him 
with  gas  unless  he  chose  to  pay  such  arrears. 

Gas  Light  aiid  Coke  Co.  v.  Mead  ((1876)  45 
L.  J.  M.  C.  71— Div.  Ct.)  approved. 

Decision  of  the  C.  A.  ([1903]  1  K.  B.  593;  72 
L.  J.  K.  B.  308;  67  J.  P.  192;  51  AV.  E.  565;  88 
L.  T.  314;  19  T.  L.  E.  307)  reversed. 

Cannon   Brkwery   Co.,  Ld.  v.  Gas  Light  and 

[Coke  Co.,  [1904]  A.  C.  331;  73  L.  J.  K.  B. 

747;  68  J.  P.  461;  52  W.  R.  657:  91  L.  T.  110; 

20  T.  L.  R.  543;  2  L.  G.  R.  949-H.  L.  (E.). 

9.  Supply  of  Gas— Payment  of  Arrears- 
Receiver  for  Debenture-holdei — "Incoming 
Tenant"— Right  to  Cut  Off  Supply— Gas 
Works  Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
s.  IG— Gas  Light  and  Coke  Company's  Act, 
1872  (35  &  36  Vict.  c.  xxiii.),  s.  18.]— The 
plaintiff  was  receiver  appointed  by  the  Court 
in  an  action  by  a  debenture-holder  against  a 
limited  company,  upon  whom  the  defendants 
had  served  notice  that  unless  a  sum  due  to 
them  in  respect  of  the  supply  of  gas  to  cer- 
tain of  their  premises  were  paid  the  supply 
of  gas  would  be  cut  off  under  sect.  16  of  the 
Gas  Works  Clauses  Act,  1847.  The  plaintiff 
moved  for  an  injunction  to  restrain  the  de- 
fendants from  so  doing  as  he  considered  him- 
self exempt,  as  an  incoming  tenant,  from  the 
penalty  of  being  cut  off  for  default  previously 
to  his  occupancy  by  virtue  of  sect.  18,  the 
defendants'  special  Act  of  1872. 


Held— that  the  receiver  was  not  in  occupa- 
tion of  or  the  incoming  tenant  of  the  pre- 
mises; and  that  the  injunction  must  be  re- 
fused. 

HusEY  V.  Gas  Light  and  Coke  Co.,  (1902)  18 
[T.  L.  R.  299-Eady,  J. 

10.  Testing  Gas— "Daily"  Test— Testing 
on  Sundays  —  Injunction  —  Parties  —  South 
Metropolitan  Gas  Light  and  Coke  Company's 
Act,  1869  (32  &  33  Vict.  c.  cxxx.),  s.  7;  South 
Metropolitan  Gas  Light  and  Coke  Company's 
Act,  1876  (39  &  40  Vict.  c.  ccxxix.) -Gas  Light 
and  Coke  and  other  Gas  Companies'  Acts 
A  mendment  Act,  1880  (43  &  44  Vict.  c.  clxxxi.), 
ss.  7,  9,  15.] — By  a  gas  company's  special  Act 
provision  was  made  for  the  testing  of  their 
gas,  and  the  word  "  day "  was  defined  as 
meaning  twenty-four  hours  leckoned  from 
9  a.m.  of  one  day  to  9  a.m.  of  the  next  day. 
A  later  special  Act  provided  that  a  gas  ex- 
aminer "  shall  at  each  testing  place  make 
daily  "  a  series  of  tests. 

Held— that  such  provisions  applied  to  test- 
ing on  Sundays  as  well  as  on  Meek-days.  The 
tact  that  no  testing  had  taken  place  on  Sun- 
days under  former  Acts  containing  similar 
provisions  is  not  sufficient  to  show  that  the 
Legislature  intended  to  exclude  Sundays 
when  re-enacting  in  an  amending  Act  those 
provisions  as  to  testing.  Such  an  implica- 
tion from  previous  practice  can  only  be  made 
where  it  is  reasonable  to  do  so. 

Yewens  v.  Noakes  ((1880)  6  Q.  B.  D.  530;  50 
L.  J.  Q.  B.  132;  45  J.  P.  468;  28  W.  R.  562;  44 
L.  T.  128-C.  A.)  considered. 

Held  also— that  the  L.C.C.,  as  the  testing 
authority,  could  without  joining  the 
A. -Gen.  claim  an  injunction  to  restrain  the 
company  from  interfering  with  their  gas 
testers  on  Sundaj'. 

Decision  of  Joyce,  J.  ([1903]  2  Ch.  532;  72 
L.  J.  Ch.  536;  67  J.  P.  341;  52  W.  E.  45;  88 
L.  T.  623;  19  T.  L.  E.  441),  affirmed. 

London  County  Council  v.  South  Metropoli- 

[tan  Gas  Co.,  [1904]  1  Ch.  76;  73  L.  J.  Ch. 

136;  68  J.  P.  5;  52  W.  E.  161;  89  L.  T.  618; 

20  T.  L.  83;  2  L.  G.  R.  161— C.  A. 

(b)  Mains,  Pipes,  and  Lamps. 

11.  Lamp-post  —  Daynage  —  Carelessness  — 
Evidence— Gasworks  Clauses  Act,  1847  (10  & 
11  Vict.  c.  15),  s.  20.] — On  a  summons  against 
the  appellant  for  unlawfully  and  "  care- 
lessly "  damaging  a  lamp-post  under  sect.  20 
of  the  Gasworks  Clauses  Act,  1847,  the 
magistrates  found  that  there  was  evidence 
of  "  carelessness "  and  made  an  order 
against  the  appellant. 

Held— on  the  facts,  that  although  the 
word  "  accidentally "  was  not  in  the  sum- 
mons there  was  sufficient  evidence  of  care- 
lessness to  justify  the  order,  as  the  kind  of 
carelessness  referred  to  in  the  section  is 
something  short  of  what  may  be  called  negli- 
gence, and  is  almost  equivalent  to  pure 
accident. 
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Gas  Companies  and  the  Supply  of  Gas — Coutd. 

Burgess  v.  Morris  ([1897],  61  J.  P.  553; 
77  L.  T.  97— Div.  Ct.)  approved. 

ASHTON   V.  ECCLES   CORPORATION,    (1907)   71   J.  P. 

[55— Div.  ct. 

12.  Opening  up  of  Road— Negligent  Rein- 
statement by  Local  Authority  Causing 
Damage— Liability  of  Gas  Cojnpany— Gas- 
works Clauses  Act,  1847  (10  &  11  Vict.  c.  15), 
s.  10— Metropolis  Management  Act,  1855  (18 
&  19  Vict.  c.  120),  s.  114..]— The  defendants, 
a  gas  company,  under  their  statutory 
powers  opened  up  a  street.  The  local  autho- 
rity, acting  under  sect.  114  of  the  Metropolis 
Management  Act,  1855,  reinstated  the  street. 
By  the  negligence  of  a  servant  of  the  local 
authority  a  hole  was  left  in  the  road  into 
which  the  plaintiff  stepped  and  was  injured. 
An  action  was  brought  by  the  plaintiff  for 
damages  against  the  defendants  for  negli- 
gence in  not  properly  filling  up  and  levelling 
the  road,  and  alternatively  in  neglecting 
to  keep  the  road  in  good  repair,  and  to  pre- 
vent a  subsidence,  as  provided  by  sect.  10 
of  the  Gasworks  Clauses  Act,  1847. 

Held— that  the  defendants  were  not  liable. 

Cressy  v.  South  Metropolitan  Gas  Co.,  (1906) 

[70  J.  P.  405;  94  L.  T.  790;  4  L.  G.  E.  1049— 

Div.  Ct. 

13.  Opening  Surface  of  Bridge — Powers  of 
Gas  Company— Gasworks  Clauses  Act,  1847 
(10  Vict.  c.  15),  ss.  6,  7.]-Sect.  6  of  the  Gas- 
works Clauses  Act,  1847,  authorises  a  gas 
company  to  open  the  surface  of  a  bridge, 
dig  a  trench,  and  lay  pipes  resting  on  the 
bridge.  A  bridge  is  not  a  building  within 
sect.  7  of  the  Act. 

Taff  Vale  Ry.  Co.  v.  Cardiff  Gas  Light  & 

[Coke  Co.,  (1907)  7]  J.  P.  350;  23  T.  L.  E. 

528;  5  L.  G.  E.  993— Eady,  J. 

14.  Pipes  —  Communication  Pipe  under 
Highway— Liability  to  Repair— Whether  on 
Company  or  Consumer— W ater works  Clauses 
Act,  1863  (26  &  27  Vict.  c.  93),  s.  17.]-The 
local  Acts  of  the  Colne  Valley  Water  Com- 
pany incorporate  the  Waterworks  Clauses 
Acts,  1847  and  1863.  A  communication  pipe 
connecting  a  main  of  the  company  with  the 
premises  of  a  consumer  lay  under  a  high- 
way. 

Held— that  the  liability  to  repair  the  pipe 
was  on  the  company  and  not  on  the  con- 
sumer, as  the  water  company  had,  and  the 
consumer  had  not,  the  power  to  open  the 
road  for  the  inspection  and  repair  of  the 
pipe;  and  that  this  was  so,  even  if  the  pro- 
perty in  the  pipe  was  in  the  consumer. 

Chapman  v.  Fylde  Waterworks  Co.  ([18941 
2  Q.  B.  599;  64  L.  J.  Q.  B.  15;  59  J.  P.  5; 
n  L.  T.  539;  43  W.  E.  1-C.  A.)  applied. 
Colne  Valley  Water  Co.  v.  Hall,   (1907)  71 

[J.  P.  173;  96  L.  T.  395;  5  L.  G.  E.  260- 

Div.  Ct. 

Athrmed,   on  the  ground  that  there  was 
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no  evidence  as  to  the  ownership  of  the  pipe 
(52  Sol.  Jo.  57;  72  J.  P.  25;  6  L.  G.  E.  115)- 
C.  A. 

15.  Street  Lighting— Obligation  of  Com- 
pany—Lamp on  Wall  in  Private  Passage  not 
Dedicated  to  the  Public  Use— Pipe  Requisite 
from  Main  to  Lamp — Power  to  Require  Gas 
Company  to  Lay  Pipe  in  Passage— Liverpool 
Improvement  Act,  1842  (5  &  6  Vict.  c.  cvi.), 
ss.  152,  15Q— Public  Health  Act,  1875  (38  &  39 
^ict.  c.  55),  ss.  150,  161— Gasworks  Clauses 
Act,  1847  (10  &  11  Vict.  c.  15),  ss.  6,  7— Gas- 
works Clauses  Act,  1871  (34  &  35  Vict.  c.  41), 
ss.  24,  27,  36.]— The  Lighting  Committee  of 
the  Corporation  of  Liverpool  placed  a  gas 
lamp  on  the  lop  of  a  blank  wall  within  fifty 
yards  of  the  gas  main  of  the  respondents, 
who  were  undertakers  within  the  meaning 
of  the  Gasworks  Clauses  Act,  1871.  The 
blank  wall  adjoined  a  narrow  passage  which 
had  never  been  dedicated  to  public  use,  but 
was  owned  by  two  owners  of  adjoining 
houses,  who  maintained  and  repaired  it  at 
their  own  expense.  The  respondents  were 
required  by  the  Lighting  Committee  under 
sect.  24  of  the  Gasworks  Clauses  Act,  1871, 
to  supply  gas  to  the  lamp.  The  respondents 
on  proceeding  to  lay  a  connection  pipe  from 
their  main  through  the  passage  to  the  lamp 
were  stopped  by  persons  said  to  be  the 
owners  of  the  passage.  Thereupon  a  sum- 
mons was  taken  out  by  the  appellant,  the 
city  lighting  engineer,  under  sect.  36  of  the 
Gasworks  Clauses  Act,  1871,  charging  the 
respondents  with  neglecting  to  supply  gas 
to  a  public  lamp.  At  the  hearing  one  of 
the  two  owners  stated  that  he  and  his  co- 
owner  objected  to  the  laying  of  the  connec- 
tion pipe.  The  magistrate  dismissed  the 
summons. 

Held— that  the  magistrate  was  right  in 
dismissing  the  summons,  as  the  respondents 
had  no  right  to  lay  down  the  pipe  in  the 
passage  by  reason  of  the  provisions  of  sect.  7 
of  the  Gasworks  Clauses  Act,  1847.  The  ap- 
pellant should  have  proceeded  against  the 
owners  or  occupiers  of  the  premises  adjoin- 
ing the  passage,  requiring  them  to  provide 
proper  means  of  lighting  under  sect.  150  of 
the  Public  Health  Act,  1875. 

Bellamy  v.  Liverpool  United  Gas  Light  Co., 
[(1904)    68   J.    P.   540;     2   L.    G.    E.    1182— 

Div.  Ct. 


GIBRALTAR. 

See  Dependencies  and  Colonies. 


GIFTS. 

I.  In  General 

II.  Donatio  Mortis  Causa. 

(a)  Subject  Matter     . 
(*)   Validity 

And  see  Choses  IN  ACTION. 
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I.  IN  GENERAL. 

1.  Delivery— Indicia,  of  Title— Passing  of 
Property— Church  Organ  —  Parties.'}  —  A 
parishioner  bought  an  organ  and  lent  it  to 
a  mission  church,  which  was  vested  in  trus- 
tees upon  trust  that  it  should  be  used  for 
public  worship  under  the  direction  of  the 
vicar.  The  latter  gave  to  the  parishioner  a 
letter  acknowledging  that  the  organ  was 
only  lent.  The  plaintiff  was  the  organist  of 
the  church,  and  the  owner  of  the  organ  told 
him  in  his  room  that  he  wished  to  give  him^ 
the  organ,  handing  to  him  the  vicar's  letter 
and  the  receipt  for  the  purchase-money  as 
indicia  of  title;  subsequently,  when  in  the 
church,  he  placed  his  hand  upon  the  organ, 
and  in  the  plaintiff's  hearing  told  a  third 
person  that  he  gave,  or  had  given  it,  to  the 
plaintiff.  In  consequence  of  disputes  as  to 
the  ownership,  the  plaintiff  now  claimed  a 
declaration  of  his  title  against  the  vicar  and 
churchwardens. 

Held— (1)  that  the  trustees  need  not  be 
made  defendants. 

(2)  that  the  delivery  of  the  indicia  of  title 
formed  a  complete  and  valid  gift  of  the 
organ  to  the  plaintiff;  and  (3)  that  the  gift, 
if  not  then  complete,  was  completed  in  the 
church. 

Chaplin  v.  Rogers  ((1800)  1  East  192); 
Cochrane  v.  Moore,  ((1890)  25  Q.  B.  D.  57;  59 
L.  J.  Q.  B.  377;  38  W.  R.  588;  63  L.  T.  153- 
C.  A.);  and  Kiplin  v.  Ratley  ([1892]  1  Q.  B. 
582;  56  J.  P.  565;  40  W.  E.  479;  66  L.  T.  797- 
Div.  Ct.)  discussed. 

Rawlinson  v.    Mort    and    Others,    (1905)    93 
[L.  T.  555;  21  T.  L.  R.  774— Bray,  J. 


2.  Innocent  Misrepresentation  of  Donees 
Common  Mistake— Gift  Voidable  in  Equity 
—Election  by  Donors  not  to  Avoid  Gifts.}— 
— The  committee  of  a  charitable  institution 
wrote  to  their  subscribers,  and  represented 
to  them  that  the  institution  was  in  a  posi- 
tion to  obtain  a  testator's  gift  if  subscribers 
would  come  forward  with  their  subscriptions 
})efore  a  specified  date.  On  the  footing  and 
the  faith  of  that  representation  of  fact, 
subscribers  gave  their  money.  After  the 
subscriptions  had  been  obtained  the  com- 
mittee found  that  they  had  made  a  mistake, 
and  that  they  were  not  at  the  time  when  they 
ol)tained  the  subscriptions  in  a  position  to 
obtain  the  gift.  The  committee  informed 
the  subscribers  of  this,  and  at  the  same 
time  infoiined  them  that  there  was  in  the 
will  a  deferred  gift.  The  subscribers 
allowed  the  committtee  to  apply  their  sub- 
scriptions to  this  deferred  gift. 

Held— that  the  subscribers,  when  the  mis- 
take was  discovered,  could  have  got  their 
money  back,  if  they  had  chosen  to  demand 
it;  and,  having  the  right  to  do  that,  they 
elected  to  have  their  money  applied  to  meet 
the  deferred  legacy.  The  gifts  were  voidable 
in  equity,  but  the  subscribers  elected  not  to 
avoid  them. 


Statement   of   JameS;    L.J.,    in    Wilson   v. 
Thornbury  ((1875),  L.  R.  10  Ch.  239,  249;  23 
W.  R.  329;  32  L.  T.  350,  352)  not  followed  in 
part. 
In  re  Glubb;  Bamfield  v.  Rogers,  [1900]  1  Ch. 

[354:  69  L.  J.  Ch.  278;  82  L.  T.  412— C.  A. 

II.  DONATIO  MORTIS  CAUSA, 
(a)  Subject  Matter. 

3.  Cheques— Letter  requesting  that  a  Per- 
son should  keep  Cheques  and  see  that  certain 
Persons  had  the  Money  —  Intestacy  as  to 
Cheques.}  —  The  day  before  her  death  a 
testatrix  instructed  E.  H.  to  write  to  S.  to 
say  that  she,  the  testatrix,  wished  E.  H. 
to  send  three  inclosed  cheques  for  S.  to  keep 
for  her,  and  in  case  of  her  death  then  to 
see  these  persons  had  the  money.  The 
cheques  were  duly  sent  and  kapt. 

Held— that  a  cheque  was  not  the  proper 
subject-matter  of  a  donatio  mortis  causa; 
that  the  testatrix  had  merely  attempted  to 
make  a  will  by  means  of  an  unattested  docu- 
ment; and  that  the  testatrix's  executor  was 
not  at  liberty  to  pay  the  amount  of  the  three 
cheques. 

Re  Davis;  Griffiths  v.  Davis,  (1902)  80  L.  T. 
[889— Farwell,  J. 

4.  Gift  of  Cheque  to  take  Effect  if  Donor 
Died— Overdrawn  Account— Non-payment  in 
Donor's  Lifetime— No  Traditio.]— On  Febru- 
ary 19th,  B.  was  very  ill  and  in  expectation 
of  death.  His  niece  was  called  to  his  room. 
She  went  and  he  told  her  that  he  must  at 
once  draw  a  cheque  in  favour  of  E.  The 
niece  got  the  cheque-book  and  filled  up  a 
cheque  in  E.'s  favour  for  .£300,  and  B.  signed 
it.  He  told  his  niece  to  give  it  to  E.,  which 
she  did.  E.  presented  the  cheque  on  Febru- 
ary 23rd  at  B.'s  bankers  for  payment  where 
his  account  was  overdrawn.  The  bank  man- 
ager did  not  pay  the  cheque,  but  whether 
he  declined  to  pay  because  he  doubted  the 
signature  was  genuine,  or  because  the  ac- 
count was  overdrawn,  was  disputed.  B. 
died  on  February  25th  and  the  cheque  was 
never  paid. 

Held— that  it  was  to  be  inferred  that  the 
gift  was  to  take  effect  if  B.  died;  that  as  a 
fact  the  mind  of  the  manager  was  that  he 
would  "  lend  "  the  money  to  pay  the  cheque 
if  he  found  that  the  signature  was  right; 
that  there  was  no  contract  on  the  manager 
binding  him  to  lend ;  that  no  right  had  been 
acquired  by  E.,  but  an  expectation  only; 
and  that  there  was  no  valid  donatio  mortis 
causa,  as  there  had  been  no  such  traditio 
as  was  required  in  order  to  give  E.  a  right 
to  the  amount  of  the  cheque  on  the  death  of 
the  donor. 

Hewitt  V.  Kaye  ((1868)  L.  R.  6  Eq.  198;  37 
L.  J.  Ch.  633;  16  W.  R.  835)  and  In  re  Beak's 
Estate  ((1872)  L.  R.  13  Eq.  489;  41  L.  J.  Ch. 
470;  20  L.  T,  (n.s.)  281— V.-C.  B.)  followed. 

Bromley  v.  Brunton  ((1868)  L.  E.  6  Eq.  275; 
.  37   L.    J.    Ch.   902;  16   W.   R.   1006;  18   L.    T. 
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Donatio  Mortis  Causa — Continued. 
(N.s.)  628)  and  In  re  Dillon  ((1890)  44  Ch.  D. 
76;  59  L.  J.  Ch.  420;  38  W.  R.  369;  62  L.  T. 
614— C.  A.)  explained. 

In  re  Beaumont;  Beaumont  v.  Ewbank,  [1902] 

[1  Ch.  889;  71  L.  J.  Ch.  478;  50  \V.  R.  389; 

86  L.  T.  410— Buckley,  J. 

5.  Post  Office  Savings  Bank— Investment- 
Certificate  jor  Government  Stock— Validity.] 
—The  testatrix,  being  in  expectation  ot 
death,  expressed  a  desire  that  in  the  event 
of  her  death  her  sister  should  have  all  her 
money  in  the  Post  Office  Savings  Bank,  in- 
cluding a  sum  which  the  bank  had  invested 
in  Government  Stock,  and  the  testatrix, 
three  days  before  her  death,  delivered  to 
her  sister  a  desk  containing  her  Post  Office 
•Savings  Bank  book  and  an  investment  certifi- 
cate issued  to  the  testatrix  by  the  Post  Office 
Savings  Bank  for  <£50  10s.  Local  Loans  3 
per  cent.  Stock,  and  she  gave  her  the  key 
of  the  desk. 

Held— that  there  was  a  good  donatio  mortis 
causa  of  the  balance  of  ^6130  odd  standing  to 
the  credit  of  the  testatrix  at  the  Post  Office 
Savings  Bank  at  the  date  of  her  death;  that 
there  was  not  a  good  donatio  mortis  causa 
of  the  ^650  10s.  Local  Loans  3  per  cent. 
Stock. 

In  re  Weston;  Bartholomew  v.  Menzies 
([1902]  1  Ch.  680;  71  L.  J.  Ch.  343;  50  W.  R. 
294;  86  L.  T.  551;  18  T.  L.  R.  326— Byrne,  J. 
infra,  followed.  j 

In  re  Andrews;  Andrews  v.  Andrews,  [1902] 
[2  Ch.  394;  71  L.  J.  Ch.  676;  50  W.  R.  569; 
87  L.  T.  20;  18  T.  L.  R.  646— Kekewich,  J. 

6.  Share  Certificates  of  Building  Society- 
Post  Office  Savings  Bank  Book— Receipt— 
Book  Containing  Terms  of  Contract.] — The 
Court  found  as  a  fact  that  the  evidence 
established  a  valid  and  binding  donatio 
mortis  causa  by  the  deceased  of  his  shares 
in  the  Hearts  of  Oak  Permanent  Building 
Society  and  of  a  sum  of  money  in  the  Post 
Office  Savings  Bank,  if  the  certificates  of 
shares  and  the  savings  bank  book  covild  be 
proper  subject-matter  of  a  donatio  mortis 
causa. 

Held— that  the  certificates  of  the  building 
society  shares  were  not  the  proper  subject- 
matter  of  a  donatio  mortis  causa. 

Moore  v.  Moore   ((1874)  L.  R.  18  Eq.  474; 

143  L.  J.  Ch.  617;  22  W.  R.  729;  30  L.  T.  (n.s.)  i 

1752-V.-C.  Hall)  followed.  j 

Held  also— that  as  the  savings  bank  book 
jwas  not  a  mere  receipt,  but  must  have  been  ! 
i  produced  whenever  any  money  was  deposited  [ 
lor  withdrawn,   and   contained   the   terms  of  j 
I  the  contract  as  to  payment  of  interest  and  j 
liwithdrawal,  as  well  as  other  material  terms 
||0f   the  contract   between   the   depositor   and 
ithe  Savings  Bank  Department,  it  was  a  good 
Ijsubject-matter    for    donatio   mortis    causa. 

Moore  v.  Barton  ((1851)  4  De  G.  &  Sm.  517;  I 
L.  J,  (N.s.)  62C— Knight-Bruce,  V.-C.)  and 


In  re  Billon  ((1890)  44  Ch.  D.  76;  59  L.  J.  Ch. 
420;  38  W.  R.  369;  62  L.  T.  614-C,  A.) 
followed. 

In  re  Weston;  Bartholomew  v.  Menzies,  [1902] 
[1  Ch.  680;  71  L.  J.  Ch.  343;  50  W.  R.  294; 
86   L.    T.   551;  18   T.    L.    R.   326— Byrne.   J. 

(b)  Validity. 

7.  Essentials — Possession  —  Bominion.] — In 
order  to  constitute  a  valid  donatio  mortis 
causa  the  donor  must  not  merely  part  with 
the  possession  of,  but  also  with  the  dominion 
over,  the  thing  given. 

Held  —  that  there  had  not  been  a  valid 
donatio  mortis  causa. 

In  re  Dash;  Solicitor  to  the  Treasury  r. 
[Lewis,  [1900]  2  Ch.  812;  69  L.  J.  Ch.  833; 
48  W.  R.  694;  83  L.  T.  139;  16  T.  L.  R.  559 

— Stirling,  J. 

8.  Handing  over  Box  containing  Share  Cer- 
tificates and  Personal  Ornaments—Retention 
of  Key.] — A  testatrix  shortly  before  her  death 
had  intrusted  a  parcel  containing  a  box  to 
the  care  of  a  friend,  and  had  requested  this 
friend  to  carry  out  her  instructions.  At  a 
subsequent  interview  the  testatrix  drew  the 
friend's  attention  to  a  small  key  with  a 
label  attached  thereto,  saying,  "  If  I  die  that 
will  be  sent  to  you."  On  the  day  of  the  tes- 
tatrix's death  the  key  with  the  label  was  re- 
ceived by  the  friend,  and  the  box  was  found 
to  contain  share  certificates  and  valuables, 
with  a  paper  giving  directions  as  to  the  per- 
sons to  whom  the  testatrix  desired  the  con- 
tents of  the  box  to  be  given. 

Held — that,  inasmuch  as  the  testatrix  had 
retained  the  key,  she  had  not  parted  with 
her  dominion  over  the  property  contained 
in  the  box,  and  consequently  that  the  hand- 
ing over  of  the  box  did  not  constitute  a  valid 
donatio  m^ortis  causa  of  its  contents. 

Johnson,    In   re;    Sandy   v.   Rbilly,    (1905)   92 
[L.  T.  357— Farwell,  J. 
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I.  In  General ^^_ 

II.  Discharge  of  Surety    .       .       •    *» 

And  see  Bill  op  Exchange,  21,  25,  26, 
28  ;    Insurance,  18  ;    Mortgages. 

I.  IN  GENERAL. 

1.  Condition— Breach  of  Condition— Effect 
of.]— The  London  and  Midland  Bank  sued 
the  defenders  for  payment  of  a  sum  of  .£1,000 
with  interest.  The  action  was  brought  on  a 
guarantee  by  the  defenders  contained  in  a 
letter  as  follows :— "  In  satisfaction  of  a  bill 
dated  28th  September,  1897,  for  a  sum  of 
.£1,000  now  overdue,  drawn  by  Acceles,  Ld., 
and  accepted  by  Glasgow  Trust,  Ld.,  any  sum 
received  on  account  of  said  bill  being  held  to 
be  in  part  satisfaction  of  this  guarantee." 
The  bill  had  been  indorsed  to  the  said  bank 
for  value.  This  guarantee  was  fenced  by  a 
condition  that  no  payment  of  the  said  sum 
of  principal  and  interest  should  be  demanded 
by  said  bank  before  two  calendar  months 
from  the  date  thereof. 

Held— that  the  guarantee  had  not  fallen  in 
consequence  of  a  demand  for  payment 
having  been  made  by  the  bank  before  the 
expiration  of  the  two  months  stipulated  in 
the  guarantee. 

London  and  Midland  Bank,  Ld.  v.  Foeeest, 

[(1900)  2  F.  179. 


2.  Construction— Bond  —  Consistency  be 
tween  Condition  and  Recital.]— The  respon- 
dent and  other  persons  signed  a  letter  ad- 
dressed to  the  appellants  purporting  to  be 
a  continuing  guarantee  to  the  appellants  by 
an  association,  for  overdrafts  to  the  extent 
of  ^£2,500.  More  than  two  years  afterwards 
the  respondent  and  the  other  persons  gave 
to  the  appellants  a  joint  and  several  bond  in 
the  penal  sum  of  JE4,000.  The  condition  of 
the  bond  was  prefaced  by  the  following  re- 
cital :  "Whereas"  the  association,  "in  ad- 
dition to  the  sum  of  .£2,500  and  interest  and 
charges  secured  by  the "  guarantee,  "  are 
desirous  of  obtaining  credit  advances  and 
accommodation  from  "  the  appellants. 

The  respondent  was  sued  both  on  the 
guarantee  and  on  the  bond. 

Held — that  the  bond  was  not  a  bond  only 
for  the  excess  of  advances  over  .£2,500,  but 
it  was  to  secure  the  repayment  of  all  moneys 
according  to  an  account  current  to  be  made 
up  from  the  books  of  the  bank,  as  there  was 
no  inconsistency  whatever  between  the  con- 
dition of  the  bond  and  the  recital  by  which 
the  condition  was  introduced. 

AtTSTE\LiAN  Joint-Stock  Bank  v.  Bailey,  [1899] 
[A.  C.  396;  68  L.  J.  P.  C.  95-P.  C. 

3.  Construction  —  Indemnity  —  Improve- 
ment of  Street-Purchase  of  Property  by 
Local  Authority— Agreement  to  Repay  to 
Vendor    Compensation    payable    by    him    to 


Owner  of  Adjoining  Property— Costs  of  Ac- 
tion brought  against  Vendor  to  Settle  such 
Compensation.]— The  London  County  Council 
purchased  part  of  the  site  of  plaintiff's  pro- 
perty under  the  London  County  Council 
(Improvements)  Act,  1899,  and  agreed  to  re- 
pay to  the  plaintiff  any  damages  he  might 
have  to  pay  to  the  owner  of  adjoining  pro- 
perty for  injury  which  might  be  done  to  cer- 
tain ancient  lights  on  such  adjoining  pro- 
perty by  rebuilding  plaintiff's  premises  on 
that  part  of  the  site  which  was  not  pur- 
chased. 

At  the  date  of  the  agreement  an  action  was 
pending  by  the  said  owner  of  the  adjoining 
property  against  the  plaintiff  in  respect  of 
the  ancient  lights  and  other  matters. 

Held— that  the  agreement  to  repay  such 
damages  was  not  an  indemnity  against  the 
costs  of  such  action,  and  that,  in  the  absence 
of  any  encouragement  to  continue  the  de- 
fence of  the  action,  the  defendants  were  not 
liable  to  the  plaintiff  for  such  costs. 
PoTTEE  V.  London  County  Council,   (1906)  70 

r J.  P.  35:  4  L.  G.  E.  346— Lord  Alverstone. 

C.  J. 

4.  Construction  —  Mortgage  —  Covenant  by 
Surety— Insurance  of  Security— Loss— Lia- 
bility of  Insurers  and  Surety— No  Right  to 
—Contribution.]— By  a  moitgage  deed  a 
public-house  was  mortgaged  to  a  bank  to 
secure  ^4,000  and  interest,  and  further 
moneys  to  become  due  under  the  covenants 
therein  contained,  and  the  mortgagor  and  D. 
covenanted  to  pay  the  .£4,000  and  interest 
and  such  further  sums  as  should  become  due. 
There  was  a  proviso  that  D.,  who  was  a 
surety,  should  not  be  liable  for  more  than 
dGl.OOO  and  interest.  The  mortgagor  also 
covenanted  to  insure  the  security  in  the 
name  of  the  bank  with  the  assurance  com- 
pany, and  to  do  no  act  by  which  the  assur- 
ance should  become  void  or  voidable.  A 
policy  was  issued  to  secure  the  money  due 
under  the  mortgage.  The  mortgagor  having 
made  default,  the  bank  and  the  assurance 
society  realised  the  security  and  there  was 
a  loss  of  less  than  .£1,000.  The  assurance 
society  contended  that  D.  Avas  liable  for  the 
whole  of  the  loss. 


Held— that  upon  the  true  construction  of 
the  documents  the  society  was  not  a  co- 
surety with  D.,  but  a  surety  for  both  D.  and 
the  mortgagor ,  and  that  therefore  D.  could 
not  call  on  the  society  to  contribute  towards 
the  loss,  but  must  bear  the  whole  of  it. 

D3cision  of  Eady,  J.  ([1903]  2  Ch.  670;  72 
L.  J.  K.  B.  732;  52  W.  E.  93;  89  L.  T.  62), 
reversed. 

Re  Denton;   Licences   Insurance  Coepoeation 

V.  Denton,  [1904]  2  Ch.  178;  73  L.  J.  Ch.  465; 

52  W.  E.  484;  90  L.  T.  698— C.  A. 

5.  Continuing  Guara^itee — Statute  of  Limi- 
tations— Banking  Account — Interest — Appro- 
priation of  Payments.] — The  defendant  be- 
came guarantor  to  certain  bankers  of  a  cus- 
tomar's    banking    account,    "with    interefi. 
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In  General — Conthuied. 

commission,  and  other  banking  charges," 
the  guaraniee  to  be  a  "continuing  guar- 
antee," not  to  be  withdrawn  except  after  a 
six  moaths'  notice  in  writing  by  the  guar- 
antor. No  advances  were  made  by  the 
bankers  to  the  customer  after  a  date  more 
than  six  years  before  they  commenced  an 
action  on  the  guarantee ;  but  after  that  date 
at  various  times  the  customer  made  the 
bankers  payments  on  account.  At  the  end 
of  each  half  year,  the  bankers  debited  the 
customer's  account  with  the  amounts  then 
owing  to  them  as  interest,  commission,  &c., 
and  carried  forward  the  total  amount  as 
principal  due  from  bim  at  the  commence- 
ment of  the  next  half  year. 
In  an  action  against  the  guarantor. 

Held— that  as  regards  the  advances  made 
to  the  customer  the  claim  of  the  bankers 
was  barred  by  the  Statute  of  Limitations. 

But  held  also,  that,  as  regards  interest, 
commission,  and  bank  charges  becoming  due 
within  six  years  before  the  action  brought, 
the  statute  afforded  no  defence.  The  rule 
as  to  the  appropriation  of  payments  to  in- 
terest before  principal  is  not  applicable  to 
money  due  on  a  banking  account,  where, 
according  to  the  custom  of  bankers,  the  in- 
terest due  and  unpaid  at  the  end  of  each 
half  year  has  besn  converted  into  principal. 

Parr's  Banking  Co.,  Ld.   v.  Yates,   [1898]  2 

[Q.  B.  460;  67  L.  J.  Q.  B.  851;  79  L.  T.  821 ; 

47  W.  E.  42-C.  A. 

6.  Fidelity  Bend — Breach  of  Duty — Action 
Against  Sureties — A^nount  of  Loss.]— The 
defendants  guaranteed  to  the  extent  of  <£300 
that  the  clerk  to  the  plaintiffs  would  duly 
and  faithfully  discharge  all  and  every  the 
duties  of  his  office.  The  plaintiffs  passed  a 
resolution  to  increase  the  salary  of  the 
clerk,  such  increased  amount  to  include  re- 
muneration for  conducting  all  future  guar- 
dians' elections  and  proceedings  connected 
therewith.  The  clerk  sent  the  resolution  for 
the  approval  of  the  Local  Government 
Board,  but,  intentionally,  and  without  the 
knowledge  of  tlie  guardians,  omitted  the  last 
portion  of  it  The  increase  was  sanctioned, 
and  the  clerk  received  the  larger  salary  and 
payments  in  respect  of  elections  for  some 
years  before  the  omission  was  discovered. 

ITeld — that  the  clerk  had  not  duly  and 
faithfully  discharged  the  duties  of  his  office. 
That,  as  the  resolution  passed  by  the  guar- 
dians had  never  been  approved  by  the  Local 
Government  Board,  the  payments  in  excess 
of  the  old  salary  were  ultra  vires,  and  that 
therefore  the  plaintiffs  were  entitled  to  re- 
cover und.3r  the  policy  of  guarantee. 

Bramley    Union     (Guardians)    v.    Guarantee 
[Society,  (1900)  64  J.  P.  308;  16  T.  L.  E.  263 

C.   A. 

7.  Fidelity  Bond  —  Determination  of  Lia- 
bility by  Notice  or  Death— Express  Stipula- 
fo«.] — Where  a  bond    is    given    by    way    of 


security  for  the  due  performance,  by  an 
agent  and  receiver,  of  his  duties  and  obliga- 
tions as  part  of  the  consideration  for  the 
appointment  to  the  office  or  employment  by 
another  to  whom  the  guarantee  is  given,  the 
law  requires  the  guqirantor,  in  case  he  de- 
sires the  guarantee  to  be  determinable  by 
notice  or  by  his  own  death,  to  have  it  ex- 
pressly so  stipulated. 

Gordon  v.  Calvert  ((1828)  2  Sim.  253;  4 
Euss.  f81 ;  29  E.  E.  94)  followed 

In  re  Grace;  Balfour  v.  Grace,  [1902]  1  Gh. 

[733;    71    L.    J.    Gh.  358;  86  L.  T.  144;  18 

T.  L.  E.  321- Joyce,  J. 

8.  Fidelity  Bond — Guarantee  for  Servants' 
Honesty — Costs  of  Prosecuting  Servant — 
Order  for  Restitution  of  Property — Deduct- 
ing Costs  of  Prosecution  from  Value  of  Pro- 
P'irty  Recovered-I — The  defendant  guaran- 
teed the  honesty  of  a  servant  of  the  plaintiffs 
up  to  .£250.  The  servant,  while  in  the 
plaintiffs'  employment,  acting  in  concert 
with  a  confederate,  from  time  to  time  stole 
a  quantity  of  the  plaintiffs'  cigars  of  the 
value  of  j£269.  The  servant  and  the  con- 
federate were  prosecuted  by  the  plaintiffs 
and  convicted,  and  an  order  was  made  for 
the  restitution  of  the  stolen  property. 
ITnder  the  order  .£114  worth  of  the  cigars 
was  recovered.  The  net  costs  incurred  by 
the  plaintiffs,  after  giving  credit  for  the 
amount  allowed  by  the  county,  in  tracing 
tha  guilty  parties  and  prosecuting  them, 
amounted  to  d£98. 

Held— that,  in  the  circumstances,  it  was 
':  a  reasonable  course  to  prosecute  so  as  to 
I  recover  the  stolen  cigars,  and  that,  there- 
fore, the  costs  incurred  by  the  plaintiffs 
should  be  deducted  from  the  value  of  the 
cigars  recovered  before  giving  the  defendant 
credit  for  it  under  his  guarantee. 

Hatch,    Mansfield   &   Go.,    Ld.    v.    Weingott, 
[(1906)  22  T.  L.  E.  366-Jelf,  J. 

9.  Guarantee— Letter  constituting— Accept- 
ance by  Conduct.']— The  defendant  wrote  to 
Messrs.  Jay,  Limited,  requesting  them  to 
send  a  competent  person  to  her  widowed 
sister  to  take  her  order  for  mourning,  and 
in  a  second  letter  stated  :  "  Kindly  keep  my 
enclosed  card  as  a  guarantee  for  Mrs.  Sala's 
(her  sister's)  personal  order,  should  you 
require  it."  The  plaintiffs  sent  one  of  their 
assistants  to  Mrs.  Sala  and  supplied  her 
with  goods  to  the  amount  of  ^£121  16s.  9d., 
but  for  these  she  failed  to  pay,  and  the  plain- 
tiffs thereupon  sued  the  defendant,  relying 
on  the  above  statement  as  constituting  a 
sufficient  guarantee. 

Held— that  the  plaintiffs  were  entitled  to 
recover;  that  there  was  abundant  evidence 
to  show  that  the  letter  was  far  more  than  a 
mere  offer  of  a  guarantee;  that  it  was  a  con- 
tract of  guarantee,  and  was  so  understood 
by  the  plaintiffs  and  the  defendant,  and  that 
the  plaintiffs  had  supplied  the  goods  on  the 
faith  of  it. 
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In  General — Continved. 

Jays,  Ltd.    v.  Sala,  (1898)  14  T.  L.  E.  461- 

[Mathew,  J. 

10.  Indemnifying  Bail— Illegal— tJontrary 
to  Public  Po/icy.]— It  is  just  as  much  con- 
trary to  public  policy  for  a  third  party  to 
indemnify  a  bail  as  it  is  for  the  prisoner 
himself  to  do  so. 

Consolidated  Exploration  and  Finance  Co.  v. 
[MusGEAVE,  [1900]  1  Ch  37;  69  L.  J.  Ch.  11; 
48  W.  R.  298;  81  L.  T.  747;  16  T.  L.  E.  13- 

North,  J. 

11.  Indemnity— Extent  of— Costs  of  an 
Appeal— Costs  of  Action— How  to  be  Taxed.'\ 
—A  sub-contractor  who  had  agreed  to  be 
answerable  for  all  accidents,  &c.,  and  to  in- 
demnify and  bear  harmless  the  principal 
contractor,  was  brought  in  as  a  third  party 
to,  and  defended  an  action  against  such  con- 
tractor, arising  out  of  an  accident  upon  the 
work ;  the  sub-contractor  was  ordered  to  pay 
the  plaintiff's  costs  of  the  action. 

Held— that  in  the  absence  of  special  cir- 
cumstances he  was  only  liable  to  pay  party 
and  party  costs;  and  that  he  was  not  liable 
to  indemnify  the  contractor  against  the  costs 
of  an  appeal  of  which  he  had  notice,  but 
which  he  had  not  authorised  or  encouraged. 
Maxwell  v.  British  Thompson-Houston  Co., 
[Ld.,  Blackwell  &  Co.,  3rd  parties,  [1904] 
2  K.  B.  342;  73  L.  J.  K.  B.  644— Kennedy,  J. 

12.  Indemnity— Extent  of— Construction  of 
Reservoir— Water  Company  and  Contractor 
—"  Damage  to  Property  of  any  Description 
whatever.  .  .  .  Caused  by  .  .  .  Execution  of 
the  Works  "—Waterworks  Co.  held  Liable 
for  Extraordinary  Traffic— Recovery  from 
Contractor.']— In  a  contract  for  the  construc- 
t  ion  of  a  reservoir,  which  included  the 
supply  of  all  materials,  labour  and  scaffold- 
ing, made  between  a  water  company  and  a 
contractor,  there  was  an  indemnity  clause 
making  the  contractor  responsible  for 
"injury  or  damage  to  person  and  property 
of  any  description  whatever  which  may  be 
caused  by  or  result  from  the  execution  of 
the  works." 

The  company  had  to  pay  a  sum  of  money 
to  the  rural  district  council  in  respect  of  the 
damage  caused  by  extraordinary  traffic, 
which  the  contractor  had  conducted  on  the 
highways  in  bringing  materials  to  the  site 
of  the  reservoir. 

Held- that  the  company  had  a  remedy 
under  the  contract  against  the  contractor 
since  this  was  damage  to  property,  and  also 
damage  caused  by  or  resulting  from  the 
execution  of  the  works  within  the  meaning 
of  the  indemnity  clause. 

Croidon  Eijral  District  Council  v.  Sutton 
[District  Water  Co.,  Ewart  Third  Party, 
(1907)  71  J.  P.  513;  6  L.  G.  R.  35-Div.  Ct. 

13.  Indemnity— Loss  of  Deeds— Indemnity 
against   Supposed   Copy  proving   Defective— 


Extetit  of  Indemnity— Natural  and  Proxi- 
mate Result.]— U.  bought  land  subject  to  re- 
strictive covenants  under  a  building  scheme ; 
he  resold  to  B.,  and,  as  the  deeds  were  mis- 
laid, he  agreed  to  indemnify  B.  against  all 
"  costs,  damages  and  expenses "  which  he 
might  incur  by  reason  of  the  copies  produced 
proving  to  be  erroneous. 

The  copies  in  fact  omitted  a  covenant  re- 
stricting the  owner  from  building  within 
four  feet  of  the  boundary;  and  another 
owner  successfully  claimed  an  injunction 
ordering  B.  to  remove  an  infringing  building 
erected  by  him,  and  restraining  him  from 
future  infringements. 

E.  was  brought  in  as  a  third  party. 

Held— that  E.  was  liable  to  pay  to  B.  : 

(a)  the  diminution  in  value  of  the  plot 
caused  by  the  existence  of  the  covenant; 

(b)  the  costs  of  the  plaintiff  (paid  by  B.) 
and  of  B.  so  far  as  they  related  to  reasonable 
defences;  but  not, 

(c)  costs  of  unreasonable  or  hopeless  de- 
fences raised  in  the  action  by  B.,  nor 

(d)  the  wasted  expense  of  building  and 
removing  the  building,  for  (upon  the  facts) 
B.  had  actual  notice  of  the  real  terms  of  the 
deed  before  he  began  to  build. 

Hooper  v.  Bromet,  Eaphael,  3rd  party,  (1904) 
[90  L.  T.  234-C.  A. 

14i.  Indemnity  —  Mortgage  of  Insurance 
Policy— Covenant  by  Principal  and  Surety  to 
pay  Interest  and  Premiums— Indemnity  by 
Principal  to  Surety— Bankruptcy  of  Princi- 
pal—Liability of  Surety— Right  to  Prove.]  — 
A  mortgagor  mortgaged  his  life  policy  to 
secure  repayment  of  a  loan  which  he  cove- 
nanted to  repay  on  a  certain  day,  and  he  and 
a  surety  covenanted  jointly  and  severally  to 
pay  interest  so  long  after  the  said  day  as 
any  principal  money  remained  due  and  to 
keep  the  policy  on  foot.  The  mortgagor 
agreed  to  indemnify  the  surety. 

In  the  mortgagor's  bankruptcy  the  mort- 
gagee proved  for  the  principal  debt,  less  the 
amount  at  which  he  valued  the  policy. 

The  surety  claimed,  under  his  agreement 
for  indemnity,  to  prove  for  the  estimated 
amount  of  his  future  liability  for  interest 
and  policy  premiums. 

Held— that  the  liability  was  gone,  and  that 
he  could  not  prove  under  either  head. 
In  re  Moss,  Ex  parte  Hallet,  [1905]  2  K.  B. 

[307;  74  L.  J.  K.  B.  764;  53  W.  E.  558;  92 
L.  T.  777;  12  Manson,  227— Div.  Ct. 

15.  Memorandum  in  writing— "  Promise  to 
Ansrver  for  the  Debt  of  Another  " — Statute  of 
Frauds  (29  Chas.  2,  c.  3),  s.  4.]— If  the  Court 
can  find  that  there  is  a  main  contract,  the 
object  of  which  is  not  to  answer  for  the  debt 
of  another,  that  contract  is  not  within  sect. 
4  of  the  Statute  of  Frauds,  even  though  in- 
cidentally it  may  result  in  a  liability  to 
answer  for  the  debt  of  another. 

The  plaintiff  had  supplied  goods  to  a  syndi- 
cate.   The  syndicate  did  not  pay  what  was 
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In  General — Continued. 

due  to  tliem  for  the  goods,  and  the  plaintiffs 
recovered  judgment  against  them  and  placed 
a  writ  of  /?.  /a.  in  the  hands  of  the  sheriff 
to  realise  the  amount  of  their  judgment. 
The  sheriff  found  that  the  works  of  the 
sj'ndicate  had  been  stopped  and  their  place 
of  business  closed,  and  he  did  not  take  pos- 
session. The  defendant,  a  director  of  the 
sj-ndicate  and  large  shareholder,  verbally 
promised  the  plaintiff's  agent  that  he  would 
indorse  some  bills  for  the  amount  of  the 
judgment  debt. 

Held— that  the  defendant's  promise  was  "  a 
promise  to  answer  for  the  debt  of  another  " 
within  sect.  ■!  of  the  Statute  of  Frauds,  and 
no  action  would  lie. 

Decision  of  Mathew,  J.,  reversed. 

HARB0RG  India  Eubber  Comb  Co.  v.  Martin, 
[1902]  1  K.  B.  778;  71  L.  J.  K.  B.  529;  50 
W.  R.  449;  86  L.  T.  505;  18  T.  L.  R.  428- 

C.  A. 

II.  DISCHARGE  OF  SURETY. 

16.  Co-Sureties— Giving  Time  to  Debtor  by 
One  Co-Surety— Payment  by  Co-Surety— 
Contribution.']— Th.Q  plaintiffs  and  the  de- 
fendant, who  were  directors  of  a  company, 
gave  a  joint  and  several  bond  to  secure  the 
repayment  of  an  advance  made  to  the  com- 
pany upon  a  second  mortgage,  and  by  the 
bond  it  was  agreed  that  the  plaintiffs  and 
defendant,  as  between  themselves  and  the 
mortgagees,  should  be  taken  to  be  principal 
debtors,  and  that  they  should  not,  nor 
should  either  of  them,  be  released  by 
reason  of  time  being  given  to  the  company, 
or  by  any  forbearance,  act,  or  omission  of 
the  mortgagee  or  his  assigns.  The  company 
was  subsequently  wound  up  and  a  new  com- 
pany formed  to  take  over  the  business,  sub- 
ject to  the  mortgages;  and  the  plaintifis, 
without  the  assent  of  the  defendant,  paid  ofi 
the  mortgage  debt  due  under  the  bond  to 
the  mortgagee,  who  was  pressing  for  pay- 
ment, obtained  a  transfer  of  the  second 
mortgage  to  themselves,  the  new  company 
covenanting  to  pay  to  them  the  principal 
sum  thereby  secured,  and  entered  into  an 
agreement  with  the  new  company  that  the 
mortgage  should  not  be  enforced  or  the 
mortgage  money  called  in  for  six  months. 
The  course  adopted  by  the  plaintiffs  in  deal- 
ing with  the  mortgage  security  was  in  the 
best  interests  of  all  concerned.  In  an  action 
by  the  plaintiffs  to  recover  from  the  de- 
fendant his  proportion  of  the  amount  so 
paid  by  them  under  the  bond, 

Held— that  the  plaintiffs  were  entitled  to 
recover. 

Greenwood  v.  Francis,  [1899]  1  Q.  B.  312;  68 

[L.  J.   Q.   B.  228;  47  W.   R.   230;   79  L.  T. 

624;  15  T.  L.  R.  125-C.  A. 

17.  Co-Suretics— Signature  of  Three  out  o) 
Four  Sureties— Liability  of  the  Three  Sign- 
ing.]—A  guarantee  to  a  bank  for  an  over- 


draft was,  on  its  face,  intended  to  be  a  joint 
and  several  guarantee  by  four  guarantors. 
Three  out  of  the  four  signed  the  guarantee, 
but  the  fourth  did  not  sign,  though  willing 
to  do  so,  and  then  died. 

Held — that  the  three  who  signed  were  not 
liable  to  the  bank  on  the  guarantee. 

National  Provincial  Bank  of  England  v. 
[Brackenbury,    (1906)    22    T.    L.    R.    797— 

Walton,  J. 

18.  Debenture— Guarantee  of  Interest- 
Dissolution  of  Company— Bankruptcy  of 
Guarantor  —  Debenture-holder's  Right  to 
Prove  in  Bankruptcy  for  Future  Interest.] 
— R.  was  the  holder  of  a  debenture  for 
<£3,000  in  a  limited  company.  The  debtor 
for  good  consideration  guaranteed  to  R.  the 
regular  payment  of  interest  upon  this  deben- 
ture until  repayment  of  the  principal  sum. 

The  company  went  into  liquidation  and 
was  dissolved,  R.  having  only  received  about 
^1,000  of  the  ^3,000. 

The  debtor  paid  interest  on  the  debenture 
until  he  became  bankrupt. 

Held— that  R.  might  prove  in  his  bank- 
ruptcy for  the  estimated  value  of  the  future 
interest,  the  bankrupt's  liability  not  being 
released  by  the  company's  dissolution, 
which  was  due  to  the  act  of  the  law  and  not 
of  the  creditor. 

In  re  Fitz  George,  Ex  parte  Robson,  [1905] 
[1  K.  B.  462;  74  L.  J.  K.  B.  322;  53  W.  R. 
384;     92     L.     T.     206;     12     Manson,     14— 

Bigham,  J. 

19.  Fidelity  Bond— Change  of  Duties  and 
Office— Alterations  not  Notified  to  Surety- 
Release  of  Surety.]— The  defendants  in  1897 
became  sureties  for  B.  upon  his  appoint- 
ment as  "  clerk  and  storekeeper "  to  an 
asylum.  Subsequently  the  offices  were  sepa- 
rated, and  B.  was  continued  at  a  less  salary 
as  clerk,  receiving  compensation  for  the  loss 
of  his  emoluments  as  storekeeper.  No  notice 
of  these  changes  was  given  to  the  sureties. 

Held— that  the  defendants  were  relieved 
from  liability  under  their  bond. 

Holme  V.  Brunskill  ((1878)  3  Q.  B.  D. ;  47 
L.  J.  Q.  B.  610;  38  L.  T.  838-C.  A.)  applied. 

R.  V.  Herron  and  Another,  [1903]  2  I.  R.  474 

-[K.  B.  Div. 

20.  Fidelity  Bond— Default  of  Employe- 
Necessity  for  Giving  Notice  of  Default  to 
Guarantor.] — S.  became  surety  to  an  in- 
surance company  for  J.,  one  of  the  com- 
pany's agents.  On  September  25th  J.  con- 
fessed to  the  company's  manager  that  he 
had  embezzled  <£25,  and  he  was  thereupon 
suspended.  On  October  8th  lie  absconded. 
On  October  11th  the  company  gave  informa- 
tion to  the  police  and  also  to  S. 

Held— that  the  company  had  failed  to  give 
notice  to  S.  of  J.'s  default  within  proper 
time,  and  were  barred  from  claiming 
against  S.  under  the  bond  of  guaranty. 
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Snvddon  v.  London,  EDiNBtrRGH,  and  Glasgow 
[AssuEANCE  Co.,  (1903)  5  P.  182— Ct.  of  Sess. 

21.  Fidelity  Bond— Rate  Collector— Notice 
of  Act  of  Dishonesty— Irregularity— Bank- 
ruptcy—Dismissal  —  Sureties  —  Relations  of 
Collector—Sureties'  Ignorance  of  Facts-I- 
Action  on  a  joint  and  several  bond  against 
sureties  for  the  faithful  and  honest  per- 
formance of  the  duties  of  a  collector  of  poor 
rates  and  the  due,  punctual  and  correct  ac- 
counting of  all  moneys  from  time  to  time 
collected  or  received  by  him  in  virtue  of  his 
said  ofiBce.  There  was  no  evidence  that  the 
plaintiffs— guardians  of  the  poor— had  notice 
of  any  act  of  dishonesty  on  the  part  of  the 
collector,  who  may  prior  to  his  dismissal 
have  been  guilty  of  acts  of  irregularity  in 
delaying  to  pay  over  moneys.  It  was  only 
after  his  dismissal  that  it  was  found  that  he 
was  behind  in  his  accounts.  The  collector 
was  appointed  in  1861,  so  that  he  was  not 
liable  to  be  dismissed  save  by  the  order  of 
the  Local  Government  Board.  The  guardians, 
as  soon  as  they  were  informed  of  the  state 
of  things  disclosed  in  the  collector's  public 
examination  held  before  a  bankruptcy  regis- 
trar, called  the  attention  of  the  Local 
Government  Board  to  the  matter,  and  did  all 
in  their  power  to  prevail  upon  the  Board  to 
dismiss  him.  The  collector's  sureties,  his 
father  and  father-in-law,  did  not,  as  they 
should  have  done,  allege  and  prove  that  they 
were  ignorant  of  the  facts  which  appeared 
on  the  public  examination. 

Held— that  the  defendants  had  failed  in 
their  defence  that  they  were  released  from 
their  bond  by  reason  of  the  plaintifis'  neglect 
to  discharge  the  collector  and  to  inform  the 
defendants  of  his  failure  to  account. 

Phillips  V.  Foxall  ((1872),  L.  E.  7  Q.  B.  666; 
41  L.  J.  Q.  B.  293;  20  W.  E.  900;  27  L.  T. 
(n.s.)  231)  distinguished. 

Durham  Corporation  v.  Fowler  ((1889),  22 
Q.  B.  D.  394;  58  L.  J.  Q.  B.  246;  53  J.  P.  374; 
60  L.  T.  456— Div.  Ct.)  and  Byrne  v.  Muzio 
((1881).  8  L.  E.  Ir.  396)  followed. 

Caxton  and  Aerington  Union  v.  Dew,  (1899) 
[08  L.  J.  Q.  B.  381;  80  L.  T.  325— Bruce,  J. 

22.  Joint  and  Several  Guarantee— Joint 
and  Several  Judgment — Release  of  one  of  two 
Joint  Debtors  from  all  Claims— Accord  and 
Satisfaction— Extinguishment  of  Debt.]— The 
doctrine  that  the  release  of  one  of  two  joint 
debtors  opeiates  as  a  release  of  the  other 
applies  to  a  case  where  there  has  been  a 
judgment  against  both. 

A.  and  B.  were  liable  "jointly  and  sever- 
ally" for  <£6,000  owing  to  a  bank  from  a 
company.  The  bank  obtained  judgment 
against  A.  and  B.  "jointly  and  severallv " 
for  the  sum  of  ^6,000.  The  judgment  being 
unsatisfied,  the  bank  presented  a  bankruptcy 
petition  against  B.  alone  for  the  judgment 
of  ^6,000.  Terms  were  arranged  upon  which 
this  petition  was  withdrawn  embodied  in  a 
dociiroent  in  the  form  of  a  receipt,  acknow- 


ledging the  receipt  of  certain  cash  and  bills 
"  in  full  discharge  of  all  claims "  by  the 
bank  against  B.  in  connection  with  the  com- 
pany, and  all  guarantees  given  by  him  to  the 
bank  in  connection  with  the  company.  The 
bank  then  presented  a  bankruptcy  petition 
against  A.  alone  for  the  balance  of  the  judg- 
ment debt  for  JE6,000. 

Held— (by  Eigby  and  Collins,  L.JJ.- 
Eomer,  L.J.,  doubting)  that  the  liability  of 
A.  under  the  judgment  had  been  discharged 
by  the  document  by  which  B.  was  relieved, 
by  way  of  accord  and  satisfaction,  from  his 
liability. 

Ex  parte   Good,  In  re  Armitage   ((1877)  5 
Ch.  D.  46;  46  L.  J.  Bank.  65;  25  W.  E.  422; 
36  L.  T.  338— C.  A.)  distinguished. 
In   ee   E.    W.   a.,     [1901]   2    K.    B.   642;    70 

[L.  J.  K.  B.  810;  49  W.  E.  642;  85  L.  T. 
31;  8  Manson,  250— C.  A. 

23.  Principal  Sum  due  on  Three  Months' 
Notice— Death  of  Principal  Debtor  before 
Notice  given — No  Personal  Representative — 
Liability  of  -Surety. ]— A  debtor  promised  to 
repay  to  the  plaintiff  an  advance  within 
three  months  of  the  receipt  by  him  of  a 
written  notice  requiring  payment,  and  the 
defendant  agreed  to  guarantee  the  repay- 
ment of  the  advance  as  per  the  above  agree- 
ment. The  principal  debtor  died  leaving  no 
estate,  and  neither  probate  nor  letters  of  ad- 
ministration were  taken  out.  No  written 
notice  requiring  payment  was  ever  given. 
In  an  action  against  the  defendant  to  recover 
the  amount  of  the  advance. 

Held — that  as  no  notice  had  been  given  re- 
quiring payment,  the  condition  upon  which 
the  money  became  payable  was  not  fulfilled, 
and  the  defendant  as  surety  was  not  liable. 
EiCKABY  v.  Lewis,  (1905)  22  T.  L.  E.  130— 

[Walton,  J. 

24.  Surety  for  Payment  of  Rent— Tenant 
a  Limited  Company — Dissolution  of  Company 
— Liability  of  Surety — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  143.]-The  plaintiSs 
granted  a  lease  of  land  for  a  certain  term  to 
a  company  incorporated  undtr  the  Com 
panies  Acts,  the  defendants  being  sureties 
for  the  payment  of  the  rent,  which  was  pay- 
able monthly.  The  lease  provided  that  "  the 
lessees  do  and  each  of  the  sureties  doth  for 
himself  covenant  that  the  lessees  and  sure- 
ties, or  some  or  one  of  them,  will  during  the 
said  term  pay  the  said  rent  on  the  dates  and 
in  the  manner  hereinbefore  mentioned." 
During  the  term  the  company  was  wound  up 
and  finally  dissolved  under  sect.  143  of  the 
Companies  Act,  1862,  and  the  rent  was  paid 
down  to  the  date  of  the  dissolution.  The 
plaintiffs  thereupon  sued  the  defendants  as 
sureties  for  the  rent  due  for  the  following 
month. 

Held — that  the  term  came  to  an  end  when 
the  company  was  dissolved,  and  that  the 
sureties  were  no  longer  liable. 

Hastings  Coeporation  v.  Letton  &  Sons,  (1907) 
[97  L.  T.  582;  20  T.  L,  E.  456— Div,  Ct 
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Discharge  of  Surety — Continued, 

25.  Time  Given  to  Principal  Debtor— Lia- 
bility of  Surety— Promissory  Note.'] — The 
ordinary  doctrine  that  where  time  is  given 
to  the  principal  debtor  the  surety  is  there- 
by discharged,  does  not  apply  where  the 
security  given  is  a  promissory  note,  because 
a  promissory  note  is  a  "  promise  to  pay  on 
demand,"  and  therefore,  unlike  a  bill  of  ex- 
change, is  a  continuing  security  until  pay- 
ment has  been  made  and  the  surety  re- 
leased. 

Belungium  &  Co.,  Ld.  v.  Hurley,    (1907)  52 
[Sol.  Jour.  131— Lawrance,  J. 


GUARDIAN    AND    WARD. 

See  Infants. 

GUARDIANS    OF    POOR. 

See  Poor  Law. 


HEIRLOOM. 


GUN    LICENCES. 

See  Game  ;    Revenue. 


HABEAS  CORPUS. 

See   Constitutional    Law  ;      Crown 
Practice. 


HACKNEY  CARRIAGES. 

See  Metropolis  ;     Street     Traffic 
Tramways,  31,  35. 


HARBOURS. 

See      Shipping      and      Navigation 
Waters  and  Watercourses. 


HAWKERS  AND   PEDLARS. 

See  Markets  and  Fairs. 


HEALTH. 

See  Public  Health. 


HEARSAY   EVIDENCE. 

See  EvidencB- 
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Property   and  Chattels 

Settlements  ;  Trusts. 


HERIOT. 


See  Copyholds  and  Manors. 


HIGH   TREASON. 


See  Aliens,  5  ;  Criminal  Law 
AND  Constitution. 
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HIGHWAYS,     STREETS, 
AND    BRIDGES. 

L  Origin  of  Highways. 
(ti)  Adoption  .... 
(h)   Dedication        .... 
(r)  Prescription 

IL  Right  of  Passage  . 

IIL  Roadside  Strips  and  Ditches. 

(a)  Adjoining  Owners    . 

(Z»)  Presumption  of  Dedication 

IV.  Ownership  of  Soil 

V.  Diversion 

VI.  Management    and    Control    of 
Highways         .... 

VII.  Repair   and    Maintknance    of 
Highways. 

(rt)  Awarded  Road 

(f>)  Drainage  . 

(r)  Indictment  for  Non 

(d)  Mandamus 

(e)  Materials  for  Repair 
(/)  Miscellaneous  . 

(//)  Misfeasance 
(70  Mode  of  Repair 
(0  Ratione  Tenurse 

VIII.  Extraordinary  Traffic. 

(«)  Contributory  Negligence  of  Autho- 
rity      ...... 

(b)  Liability  for  Damage 

(c)  Limitation  of  Action 
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I.  ORIGIN  OF   HIGHWAYS. 

(a)  Adoption. 

1.  Conrerting  Private  Road  info  Public  High- 
way—  Consent  of  Occupiers  of  lioad  —  Person 
haring  the  Eight  of  ]]'ay — Hit/htvay  Act,  1862 
(25  &  26  Vict.  c.  61),  s.  36.]— By  sect.  36  of  the 
Highway  Act,  1862,  the  district  surveyor  may, 
at  the  request  of  the  inhabitants  of  a  parish  and 
with  the  consent  in  writing  of  the  owner  and 
occupier  of  any  driftway  or  any  private  carriage 
or  occupation  road  within  their  parish,  apply  to 
justices  to  declare  such  driftway  or  road  to  be  a  | 
public  highway  to  be  repaiied  at  the  expense  of 
the  parish,  and  the  justices  may  make  an  order 
accordingly. 

Held — that  a  person  who  had  a  mere  right  of 
way  over  the  road  was  not  an  "  occupier  "  thereof 
whose  consent  was  necessary  under  sect.  36.  j 

K.  r.  SoMERS  AND  OTHERS,  [1906]  1  K.  B.  326  ; 
[75  L.  J.  K.  B.  144  ;  70  J.  P.  37  ;  54  W.  E. 
402  ;  94  L.  T.  194  :  22  T.  L.  R.  137  ;  4  L.  G.  E. 

161— Div.  Ct. 

(b)  Dedication. 

2.  Artificial  Structure  viade  under  Statutory 
Powers — Claim  for  other  Purjwses  than  that  of 
Highway — Bathing,  Fishing  and  Recreation — 
Eri(ience.~\—'ThQYG  may  be  a  dedication  to  the 
public  of  a  right  of  way  over  an  artificial  struc- 
ture, even  though  that  artificial  structure  is 
made  under  statutory  powers  and  by  a  public 
body.  If  such  a  dedication  is  claimed  for  other 
purposes  than  that  of  a  highway,  it  is  a  claim 
difficult  to  prove,  and  would  require  very  con- 
clusive evidence.  If  the  highway  claimed  is 
over  something  built  out  of  public  funds,  it 
reciuires  considerable  evidence  to  prove  thnt 
there  has  been  dedication  and  still  more  evi- 
dence to  prove  that  there  has  heen  a  dedication 
if  there  is  the  remotest  chance  of  the  highway 
interfering  at  all  with  the  primary  use  of  the 
structure. 

As  between  two  possible  views,  the  one  of  the 
structure  and  land  dedicated  for  such  purposes 
as  bathing,  fishing  and  recreation,  and  the  other 
that  the  whole  thing  has  been  permissive,  there 


is  strong  probability  that  the  use  is  permissive 
rather  than  of  right. 

Tyne  Improvement  Commissioners  r.  Imrie 

[and  Others,  Attorney-General  r.  Tyne 

Improvement    Commissioners,    (1899)    81 

L.  T.  174— Phillimore,  J. 

3.  Access  to  Seashore — Absence  of  Injury — 
Discretion  of  Court — Injunction.'] — The  Court 
will  be  slow  to  infer  dedication  of  rough  paths 
or  tracks  leading  to  the  seashore  merely  because 
an  owner  has  allowed  the  public  to  use  them, 
such  user  doing  him  no  injury. 

Tracks  which  had  been  used  by  fishermen  and 
others  for  many  years  for  the  purpose  of  reaching 
the  foreshore  passed  through  the  property  of  a 
landowner.  The  latter  having  erected  a  wall 
and  a  wood  fence,  dug  a  trench,  and  filled  up  a 
gap  across  these  tracks.  Certain  of  the  local 
inhabitants,  claiming  the  tracks  to  be  common 
and  public  highways,  took  steps  to  assert  the 
rights  which  they  claimed,  broke  down  the  wall 
and  fence,  filled  up  the  trench,  and  opened  the 
gap. 

The  plaintiff  asked  for  an  injunction  to  restrain 
the  defendants  from  trespassing  on  his  land  and 
demolishing  his  obstructions,  and  damages. 

Held — that  although  upon  the  foreshore  of 
this  country,  and  the  rough  cliii  paths  which 
exist  in  many  places,  the  public  have  not  a  right 
of  way  recognised  by  law,  and  although  rights  of 
property  are,  as  a  general  proposition,  entitled  to 
prohibition  by,  if  necessary,  an  injunction,  yet 
it  does  not  follow,  if  an  owner  comes  to  the 
Court  for  an  injunction  against  trespassers,  that 
the  Court  is  bound  to  make,  or  in  the  absence  of 
good  reason  will  make,  such  an  order. 

Declaration  of  plaintiff's  rights  made  and 
nominal  damages  given,  but  injunction  refused. 

Llandudno  Urban  District  Council  v.  Woods 
([1899]  2  Ch.  705  ;  68  L.  J.  Ch.  623  ;  63  J.  P. 
775;  48  W.  E.  43;  81  L.  T.  170— Cozens- 
Hardy,  J.)  followed. 

See  Waters,  No.  61. 

Behrens  r.  Eichards,  [1905]  2  Ch.  614  ;  74 
[L.  J.  Ch.  615  ;  69  J.  P.  381  ;  21  T.  L.  E.  705  ; 
54  W.  E.  141  ;  3  L.  G.  E.  1228  ;  93  L.  T.  623 

— Buckley,  J. 

4.  Canal  and  Reservoirs  Company — Statutory 
Body — Public  Right  of  May  orer  Banhs  of 
Reservoirs — Destruction  of  Banks  by  public  User 
— Maintenance  of  Banhs — Ultra  Vires.]  — The 
plaintiffs'  predecessors  in  title — a  statutory  com- 
pany— constructed  a  canal  and  certain  reservoirs 
about  1820  for  the  purpo^^es  of  the  canal,  and  in 
order  to  carry  out  its  object  the  reservoirs  had 
to  be  placed  on  ground  at  a  higher  level  than 
the  canal  to  admit  of  the  water  fimling  its  way 
to  frTie  canal.  The  defendants  alleged  that  a 
public  right  of  way  had  been  established  over 
the  banks  of  the  reservoirs.  The  plaintiffs  sued 
the  defendants  for  trespass  to  the  banks,  and  the 
defence  set  up  was  a  public  right  of  way,  not  a 
mere  stray. 

Held — that  the  only  rights  the  statutory 
company  had  were  to  carry  out  the   purposes 
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committed  to  them  by  Parliament ;  that  they 
had  no  power  to  fetter  themselves  in  any  way  in 
carrying  out  those  purposes  by  dedicating  rights 
of  way  to  the  public  over  the  banks  of  the 
reservoirs,  which  woul  1  be  destroyed  by  the 
public  user,  as  the  com  pan  j'  had  no  funds 
applicable  to  the  increased  cost  of  maintenance 
which  would  thereby  be  thrown  upon  them  ;  and 
judgment  must  be  entered  for  the  plaintiffs. 

MvUimrY.  Mldlnnd  Ri/.  ft.  ((1879)  11  Ch.  D. 
611  ;  48  L.  J.  Ch.  258  ;  27  W.  R.  330 ;  40  L.  T. 
121— M.R.)  followed. 

Great  Western  Ry.  Co.  r.  Solihull  Rural 

[District  Council,  (1902)  66  J.  P.  772;  86 

L.  T.  852  ;  18  T.  L.  R.  707— C.  A. 

5.  Cul  de  sac — Ecidcnee — Xo  Bar  or  Pouts.'] 
— A  cul  de  sac  may  be  a  highway,  at  any  rate  in 
a  town. 

A  square  (a  md  de  sac}  had  never  been  cleaned, 
paved,  or  lighted  by  the  local  authority,  and  had 
not  been  used  except  by  persons  going  on  busi- 
ness to  the  back  entrances  of  houses  backing  on 
to  it. 

Held — that,  on  the  facts,  it  had  not  been 
proved  to  have  been  dedicated  as  a  highway, 
although  there  was  no  bar  or  post  at  the  entrance 
to  it. 

Bovrke  v.  Bar  is  ([1890]  44  Ch.  D.  Ill  ;  38 
W.  R.  167  ;  62  L.  T.  34  (Kay,  J.)  and  Woodi/n- 

V.  IIadde>i,  [1816]  5  Taunt.  125)  discussed. 

Attorney  General  and  London  Propeiitv 
[Investment  Trust,  Ld.  r.  Richmond  Cor- 
poration and  Goslings,  (1904)  (W.T.  P.  73  ; 
89  L.  T.  700  ;  20  T.  L.  R.  131  ;  2  L.  G.  R.  628 

— Eady,  J. 

6.  Cul  de  sac— .4t'^s  nf  User — Parties— Attor- 
iwy- General.] — In  the  case  of  a  cid  de  .mc  mere 
acts  of  user  alone  are  not  sufficient  evidence  of 
dedication. 

QucBre,  whether  a  private  individual  suing 
without  the  Attorney-General  can  maintain  a 
claim  for  a  declaration  that  a  road  has  been 
dedicated  to  the  public  as  a  highway. 

Decision  of  Kekewich,  J.  ([1906]  1  Ch.  253  ; 
75  L.  J.  Ch.  154  ;  54  W.  R.  294  ;  22  T.  L.  R.  89) 
affirmed. 

Whitehouse  v.  Hugh,  [1906]  2  Ch.  283  ; 
[75  L.  J.  Ch.  677  ;  95  L.  T.  175  ;  22  T.  L.  R 

679-C.  A. 

7.  Forecotirts  —  Consent  of  Freeholder  — 
Whether  Termor  can  dedicate.'] — A  leaseholder 
cannot  dedicate  land  to  the  use  of  the  public 
without  the  consent  of  the  owner  of  the  fee. 

ScDihle — land  cannot  be  dedicated  to  the  use 
of  the  public  for  a  term,  e.g.,  by  a  leaseholder, 
for  the  period  of  his  lease  ;  dedication  must  be 
in  perpetuity. 

Held — that  certain  forecourts,  used  by  shop- 
keepers for  depositing  goods,  had  not  been 
dedicated,  for  there  was  no  evidence  from  which 
the  freeholder's  consent  could  be  inferred  ;  and  I 


moreover  the  user  for  deposit  of  goods  negatived 
dedication. 

Attorney- Goieral  v.  Biphosphaied  Guano  Co. 
([1879]  11  Ch.  D.  327  ;  49  L.  J.  Ch.  68  ;  40  L.  T. 
201  ;  27  W.  R.  621— C.  A.)  discussed. 

Baioes  v.  Hawkins  ([I860]  8  C.  B.  (N.s.)  848 
— ^dictum  of  Byles,  J.)  approved. 

Decision  of  Neville,  J.  ([1907]  1  Ch.  704  ;  76 
L.  J.  Ch.  313  ;  71  J.  P.  219  ;  96  L.  T.  614  :  23 
T.  L.  R.  366  ;  5  L.  G.  R.  577)  affirmed. 
Corsellis  and  Others  v.  London  County 

[Council,  [1908]  1  Ch.  13  ;  6  L.  G.  R.  78  ;  77 

L.  J.  Ch.  120  ;  71  J.  P.  561  ;  24  T.  L.  R.  80— 

C.  A. 

8.  Pu  hlic  Footway — Award  under  an  Inclosure 
Act — Right  of  User  for  Barrows  and  Carts — Post 
—  Ohstruction — Removal  —  Injnnction.] — By  an 
award  made  under  an  Inclosure  Act  a  strip  of 
land,  about  six  feet  wide,  was  awarded  as  a  foot- 
way. Some  years  after  this  award  had  been 
made  certain  persons  used  this  lane  for  the 
passage  of  barrows  and  handcarts,  some  few  of 
which  were^pulled  by  donkeys  or  ponies.  This 
user  continued  for  forty  or  fifty  years,  when  the 
plaintiffs  placed  a  post  at  the  entrance  to  this 
lane  to  ])revent  its  further  user  by  barrows  and 
carts.  The  defendant  removed  this  post,  claim- 
ing a  right  to  use  the  lane  for  carts  and  barrows. 
The  plaintiffs  thereupon  claimed  an  injunction 
to  restrain  him  from  interfering  with  the  post. 

Held — that  the  user  by  wheeled  traffic  was  in 
its  inception,  and  had  been  all  along,  a  public 
nuisance  ;  that  it  was  illegal,  and  that  no  length 
of  ti:iie  could  legalise  it  ;  and  that  after  the 
awanl  no  one  could  have  had  the  power  to 
dedicate  the  lane  as  a  public  highway  for  all 
purposes. 

Sherringham   Urban  District  Council  v. 

[Holsey,  (1904)  68  J.  P.  394  :  91  L.  T.  225  ; 

20  T.  L.  R.  402  ;  2  L.  G.  R.  744— Joyce,  J. 

9.  Railway  Company — Land  held  by  Railway 
Company  for  Purposes  of  its  Undertaking.] — A 
public  right  of  way  cannot  be  acquired  by  user 
over  lands  acquired  by  a  railway  company  for 
the  purposes  of  its  undertaking,  even  when 
such  lands  have  been  acquired  by  agreement 
and  not  by  compulsory  powers. 

Edinburgh  Magistrates  r.  North  British 
[Ry.  Co.,  (1904)  5  F.  620— Ct.  of  Sess. 

And  see  No.  21,  infra. 

10.  Railway  Company — Bedication  of  Level 
Crossing  as  a  Footway — How  far  Valid  and 
Irrevocable.] — A  dedication  by  a  railway  com- 
pany of  a  level  crossing  as  a  public  footway  is 
not  necessarily  idtra  vires  and  invalid.  It  is 
valid   so   long    as    it    is    compatible   with   the 

I  statutory  objects  of  the  company. 

If  there  has  been  such  a  dedication  the  com- 
pany cannot  obstruct  the  footway  so  dedicated 
so  long  as  the  user  by  the  public  does  not 
interfere  with  or  endanger  the  train  service. 

Attorney -General    and    Barnes    Urban 

[District   Council   v.    L.    &    S.   W.   Ry., 

(1905)   69   J.    P.    110;    21    T.    L.   R.  220;  3 

L.  G.  R.   1327— Farwell,  J. 
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Origin  of  Highways — Continued. 

11.  Railway  Companij — Land  acquired  for 
Purposes  of  Undertaking — Bridge  constructed 
for  Convenience  of  Estate  severed  by  Eailway — 
Power  to  dedicate  to  the  Public.'] — A  railway 
company  which  has  statutory  powers  to  take 
land  cannot  alienate  its  rights  in  land  thus 
acquired  (other  than  superfluous  land)  if  such 
alienation  is  inconsistent  with  the  purposes  for 
which  the  land  is  vested  in  them. 

The  plaintiff  company  having  acquired  land 
for  the  purposes  of  its  undertaking,  built  and 
maintained  a  private  accommodation  bridge 
over  its  lines  for  the  convenience  of  a  land- 
owner whose  property  had  been  severed  by  the 
railway. 

In  course  of  time  the  bridge  came  to  be  much 
used  by  the  public,  and  the  acts  done  by  the 
company  in  connection  with  the  roadway  over 
the  bridge  were  such  that  if  they  had  been  done 
by  a  private  owner  would  have  constituted  a 
dedication  of  the  roadway  to  the  public. 

Gas  pipes  were  laid  by  the  predecessors  in 
title  of  the  defendants  in  the  roadway  over  the 
bridge,  in  purported  exercise  of  the  powers  con- 
ferred by  sect.  6  of  the  Gasworks  Clauses  Act, 
1847,  i.e.,  on  the  assumption  that  the  road  over 
the  bridge  was  a  public  road. 

The  plaintiff  company  having  acquired  addi- 
tional land  for  the  purpose  of  widening  their 
track,  wished  to  alter  the  bridge,  and  requested 
the  defendants  to  remove  the  gas  pipes,  which 
they  declined  to  do,  claiming  that  the  roadway 
was  vested  in  them  subject  to  an  obligation 
on  the  part  of  the  plaintiifs  to  repair  and  sup- 
port it. 

Held — that  the  road  over  the  bridge  in  ques- 
tion was  not  a  public  road  so  as  to  enable  the 
defendants  to  exercise  therein  the  powers  con- 
ferral by  sect.  6  of  the  Gasworks  Clauses  Act, 
1847,  as  the  plaintiff  company  had,  under  the 
circumstances  of  the  case,  no  power  to  dedicate 
the  roadway  to  the  public. 

Held,  also,  that  this  decision,  in  the  absence 
of  the  Attorney-General,  did  not  bind  him  or 
the  public. 

A  mandatory  injunction  compelling  the  defen- 
dants to  remove  the  gas  pipes  was  refused. 

Grand  Junction  Bi/.  v.  Petty  ((1888)  21 
Q.  B.  D.  273  ;  o7  L.  J.  Q.  B.  572  ;  52  J.  P.  692  : 
36  W.  K.  795  :  59  L.  T.  767— C.  A.)  and  G.  IV. 
Ry.  V.  Solihull  Rural  District  Council  ((1902) 
66  J.  P.  772  ;  86  L.  T.  852  ;  18  T.  L.  R.  707— 
C.  A.,  No.  4,  sujjra)  followed. 

Takk  Vale  Ry.   Co.   r.   Pontypridd  Urban 

[District  Council,  (1905)  69  J.  P.  351  ;  93 

L.  T.  126  ;  3  I..  G.  R.  1339— Buckley,  J. 

12.  Railway  Compatiy  —  Statutory  vnder- 
tdlniig — Railway  Company  owning  Canal— Right 
of  Way  over  Embankment  of  Reservoir— Power 
to  dedicate.]— The  power  of  a  statutory  body 
to  dedicate  to  the  public  a  right  of  way  over  its 
]>ro()erty  depends  upon  tiie  question  whether 
such  dedication  would  be  incompatible  with  the 
special  purposes  for  which  the  statutory  powers 
were  conferred. 


Held — upon  the  facts,  that  a  railway  com- 
pany, owners  of  a  canal,  had  power  to  dedicate 
a  right  of  way  along  the  embankment  of  a 
reservoir,  as  such  dedication  would  not  result  in 
the  cost  of  the  upkeep  and  maintenance  of  the 
undertaking  being  materially  increased. 

Lancashire  and  Yorkshire  Ry.  Co.  v.  Daven- 

[PORT  and  Others,  (1906)  70  J.  P.  129  ;  4 

L.  G.  R.  425— C.  A. 

13.  Substituted  Way — Dedication  by  Limited 
Owiwr.] — Between  1844  and  1850  the  sub-lessee 
for  a  term  of  years  of  certain  lands,  over  which 
there  had  been  in  existence  prior  to  1805  a  public 
right  of  way,  substituted  therefor  another  way, 
with  a  bridge  and  path.  In  1874  the  sub-lessee 
surrendered  his  interest  to  his  immediate  land- 
lord, who  held  under  a  fee-farm  grant  dating 
from  1857.  The  fee-farm  grantee  continued  in 
occupation  of  the  laad  for  two  years,  when  he 
re-let  it  to  the  defendant.  During  the  two  years 
of  his  own  occupation  the  fee-farm  grantee 
acquiesced  in  the  public  user  of  the  substituted 
way,  and  at  the  trial  the  jury  found  that  he  had 
acquiesced  in  and  adopted  the  dedication  to  the 
public  of  the  right  of  way  as  so  altered.  There 
was  no  evidence  of  dedication  of  or  acquiescence 
in  the  substituted  way  by  the  owner  in  fee.  The 
plaintiff,  a  small  farmer,  ihad  been  using  the 
way  as  a  means  of  access  from  his  farm  to  the 
public  road  leading  to  the  market  town,  about 
four  miles  distant.  The  defendant  obstructed 
the  way  by  removing  the  bridge  and  erecting  a 
fence.  The  plaintiff  was  thereby  forced  to  take 
a  longer  and  more  circuitous  route  when  going 
to  the  market  town,  which  he  required  to  do 
about  once  a  week,  and  was  obliged  on  some 
occasions  to  pay  for  a  car. 

Held — that  it  was  competent  to  the  grantee 
in  a  fee-farm  grant  to  dedicate  a  public  right  of 
way,  and  that,  under  the  circumstances  of  the 
case,  the  acquiescence  of  the  fee-farm  grantee  in 
the  act  of  his  former  tenant  amounted  to  a  dedi- 
cation to  the  public  of  the  substituted  way, 
binding  upon  his  interest,  and  all  claiming  under 
him,  including  the  defendant. 

Held,  further  (Kenny,  J.  dissenting) — that 
the  evidence  was  sufficient  to  sustain  the  finding 
of  the  jury  that  the  plaintiff  had  suffered  par- 
ticular damage  beyond  that  which  was  common 
to  the  public  at  large,  and  that  the  verdict  for 
damages  found  for  the  plaintiff  by  the  jury  at 
the  trial  could  not  be  disturbed. 

Smith  r.  Wilson,  [1903]  2  Ir.  R.  45— K.  B.  D. 

14.  User  by  Public — Inteniion — Lnterruption 
by  Owner — Non-resident  Owner  —  Xature  of 
Land.] — To  constitute  a  valid  dedication  to  the 
public  of  a  highway  by  the  owner  of  the  soil 
there  must  be  an  intention  to  dedicate  of  which 
the  user  by  the  public  is  evidence  and  no  more, 
and  a  single  act  of  interruption  by  the  owner  is 
of  much  more  weight  upon  a  question  of  intention 
than  many  acts  of  enjoyment. 

Semble,  user  by  the  public  over  land  belonging 
to  a  non-resident  owner  is  less  cogent  evidence 
of  dedication  than  where  the  user  is  necessarily 
brought  to  his  personal  notice  ;    and,  further, 
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that  the  weight  to  be  attached  to  user   must  j 
depend  somewhat  upon  the  nature  of  the  land 
itself,  whether  it  is  cultivated  land  or  rough  and 
unproductive  land. 

Chinnock    c.    Hartley    Wintney    Rural 

[District  Council,  (1899)  63  J.  V.  327— 

Cozens-Haidy,  J. 

.  15.  User  by  Public— Erklence.]— Held  upon 
the  facts  of  the  particular  case  that  certain  paths 
in  the  neighbourhood  of  Cheltenham  had  been 
dedicated  to  the  public  as  highways. 

Poole  V.  Huskinxon  ((1843)  11  M.  &  W.  830) 
and  ChinnocTt  s.IIartleij  Wint7iey  Mural  District 
Council,  ([1899]  63  J.  P.  328— Cozens-Hardy,  J., 
supra)  applied. 

Decision  of  Eady,  J.  (68  J.  P.  464  ;  20  T.  L.  R. 
559)  affirmed. 

Leckhampton    Quarries   Co.,  Ld.    r.  Bal- 

[linger  AND  Cheltenham  Rural  District 

Council,  (1904)  93  L.  T.  93  ;  21  T.  L.  R.362  ; 

3  L.  G.  R.  940  ;  69  J.  P.  377— C.  A. 


(c)  Prescription. 

n.  "  Church  Way  or  Path"'  —  Inhabitants 
of  a  Parish— Immemorial  Custom.']— A.  local 
public,  or  class  of  persons,  as  the  inhabitants 
of  a  parish,  may  by  custom  be  entitled  to  have 
a  way  over  certain  land  to  a  church  (or  market). 

Such  a  way  is  not  a  highway  ;  it  is  a  private 
right  of  way  limited  to  a  particular  class  of 
persons,  and  only  to  be  used  even  by  them  for 
its  special  purpose. 

A  regular  usage  for  twenty  years  unexplained 
and  uncontradicted  is  sufficient  to  warrant  a 
jury  in  finding  the  existence  of  an  immemorial 
custom  ;  and,  semble,  in  most  cases  they  ought 
to  find  it  from  such  evidence. 

Prima  facie,  the  custom  is  a  parochial  one  ; 
qucBre,  whether  a  manorial  custom,  even  if 
proved,  would  be  good. 

Brocklebank  r.  Thompson,  [1903]  2  Ch.  344  ; 
[72  L.  J.  Ch.  626  ;  89  L.  T.  209;  19  T.  L.  R. 

28.0— Joyce,  J. 


16.   User  by  Public— Embayment.^— Cleansing 
and  Bepairing  by  Highway  Authority — Eridence 
of  Intention    to   dedicate — Towns   Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  s.  69.]— 
The  corporation  of  Liverpool  were  the  owners  of 
the  freehold  land  upon  which  a  building  was  in 
the  year  1869  built  by  their  lessee  with  recessed 
windows  or  embayments  on   the   ground   floor. 
The  upper  part  of   the  building  overhung  the 
embayments,  and  the  main  wall  of  the  building 
on    either    side    of  the   embayments   projected 
beyond   the   embayments  to  the  building  line. 
Within  two  embayments  were  windows  which 
were  used  for   the   exhibition   of    shop   goods. 
There  was  a  third  embaymeiit  in  which  was  the 
doorway  to   the   premises.     These  embayments 
were  10  inches  or  11    inches  deep.     The  public 
passing  along  the  street  were  allowed  to  pass  in 
and  out  of  these  embayments.     The  object  of  the 
embayments  occupied  by  the  windows  was  to 
invite  passers-by  to  look  at  the  goods  exhibited 
in  the  windows,  and  the  object  of  the  embay- 
ment  occupied   by   the  door  was    to    make    a 
convenient  entrance   into   the  shop.     Upon  an 
information  against  the  tenant  for  causing  an 
obstruction  to  the  safe  and  convenient  passage 
along  the  street, 

Held— that  the  passing  of  the  public  over  the 
embayments  could  not  be  regarded  as  forming 
evidence  of  dedication  to  the  public  ;  that  the 
cleansing  and  repairing  of  the  embayments  by 
the  corporation  in  its  capacity  of  highway 
authority  showed  no  intention  on  the  part  of  the 
corporation  to  declare  a  right  of  passing  over 
the  embayments  ;  that  the  paving  of  such  an 
inappreciable  breadth  of  11  inches  afforded  no 
presumption  of  dedication  by  the  owner  ;  and 
that  if  the  corporation  had  intended  to  dedicate 
a  right  of  passage  over  the  embayments  to  the 
public  they  would  not  have  granted  a  lease  of 
new  premises  erected  in  1899  which  were  so 
built  as  to  obstruct  the  passage  of  the  public 
over  the  embayments. 

PiGGOTT  V.  GOLDSTRAW,  (1901)  65  J.  P.  259  ; 
[84  L.  T.  94  ;  19  Cox,  C.  C.  621— Div.  Ct. 


18.  Forty  Years'  Enjoyment— Land  in  Strict 
Settlement  for  Lives  — Reversion  — Substituted 
Path— Dedication  —  Lost  Grant— Prescription 
^^^  1832  (2  &  3  Will.  4,  c.  71),  ss.  2,  7,  8.]— A  lost 
grant  cannot  be  presumed  against  a  reversioner 
merely  by  user  during  life  tenancies. 

The  plaintiffs  sued  the  defendants  in  trespass 
for  breaking  and  entering  the  lands  of  the  plain- 
tiffs known  as  Tyn-y-green  Farm.  The  defen- 
dants were  the  owners  and  occupiers  of  the 
adjoining  farm,  Pen-y-gelli  Farm,  and  claimed 
to  be  entitled  to  use  a  roadway  across  Tyn-y- 
o-reen  Farm.  The  latter  had  been  held  in  strict 
settlement  since  1810,  and  had  been  held  from 
1810  by  successive  tenants  for  life.  The  way 
in  dispute  ran  from  a  highway  called  the  Wern- 
dhu  to  another  highway  called  the  Kerry  Road, 
and  it  seemed  clear  that  there  was  a  roadway 
between  these  public  roads  before  1840,  and  that 
about  1868  the  way  was  diverted  at  a  certain 
spot  and  a  new  roadway  made  from  that  spot  to 
join  the  Kerry  Road  at  a  new  point,  the  old 
portion  between  the  point  of  diversion  and  the 
Kerry  Road  being  no  longer  used.  The  owner 
and  occupiers  of  Pen-y-gelli  were  not  in  any 
way  consulted  as  to  this  alteration. 

Held— that  the  defendants  had  established 
no  right  of  way.  For  the  reason  given  above, 
no  lost  grant  could  be  presumed  ;  there  was  no 
evidence  of  a  dedication  as  a  highway  :  and  no 
right  had  been  acquired  by  prescription,  for 
forty  years  had  not  elapsed  since  the  diversion, 
and  there  had  been  no  one  in  a  position  to 
acquiesce  in  a  user  so  as  to  make  it  lawful. 

Decision  of  Walton,  J.  (18  T.  L.  R.  777) 
affirmed. 

Roberts  and  Lovell  r.  James  and  Another, 
[  (1903)  89  L.  T.  282  ;  19  T.  L.  R.  573— C.  A. 

19.  Maps  and  Plants-Evidence  of  Reputa- 
tion.]—On  a  question  of  highway  or  no  highway 
ordnance   plans  and  deposited  plans  of  a  pro- 
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posed  light  railway  are  admissible  as  evidence  of 

reputation. 

Attorney-General   r.   Antrobus,  [1905]   2 

[Ch.  188  ;   69  J.    P.  141  ;    92  L.  T.  790  ;   21 

T.  L.  R.  471  ;  B  L.  G.  R.  1071— Faiwell,  J. 

And  see  No.  21,  infra. 

20.  Scottish  LaiD — Utter  —  Road  originally 
Prirafe.~\ — By  the  law  of  Scotland  (where  the 
English  Prescription  Act  of  1832  is  not  in  force) 
forty  years'  user  of  a  road  by  the  public  is 
sufficient  to  establish  the  right  of  user  :  but 
evidence  of  user  as  of  right  for  a  period  short  of 
forty  years  is  not  sufficient,  unless  the  circum- 
stances are  such  that  the  user  raises  a  presump- 
tion of  prior  user  of  the  same  character  extending 
over  the  required  period. 

Edinburgh  Magistrates  r.  North  British 
[Ry.  Co.,  (1904)  6  F.  620— Ct.  of  Sess. 

And  see  No.  9,  supra. 

II.  RIGHT  OF  PASSAGE. 

21.  Cul-de-sac — Access  to  Ancient  Monument — 
Jus  spatiendi  6t  manendi — Prescription.'] — The 
fact  that  a  landowner  who  holds  an  estate  by  a 
clear  fee  simple  title  has  for  many  years  per- 
mitted the  public  to  have  access  to  an  ancient 
monument  of  great  interest  on  such  estate  does 
not  authorise  the  presumption  that  the  monu- 
ment is  subject  to  a  trust  for  a  free  user  by  the 
public  of  a  way  thereto. 

A  cul-de-sac  may  be  a  public  highway  where 
there  has  been  an  express  dedication  or  one  that 
is  implied  from  the  expenditure  of  public  money 
thereon  with  the  consent  of  the  landowner,  but 
in  unenclosed  country  there  must  be  a  public 
place  forming  a  terminus  ad  quem.  In  such  a 
locality  a  right  of  way  cannot  be  acquired  by 
user  of  a  road  for  the  purpose  of  visiting  an 
ancient  monument,  not  public  property,  such 
user  being  attributable  to  permission  to  go  to 
and  return  from  such  monument,  and  being 
objectless  except  for  that  purpose. 

So  HELD  in  regard  to  Stonehenge. 

Attorney-General  v.  Simpson  ([1904]  A.  C. 
476),  see  WATERS,  No.  31  ;  dictum  of  Lord 
Macnaghten  followed  :  Wimbledon  and  Pntney 
Common  Conservators  v.  Dixon  ((1875)  1  Ch  D 
362  ;  45  L.  J.  Ch.  353  :  24  W.  R.  406  ;  35  L.  f 
679— C.  A,). 

Campbell  v.  Layiy  ((1853)   1  Macq.  451)  and 

Eyre  v.  New  Forest   Iliyhwai/  Board  ((1892)  56 

J.  P.  517— Wills,  J.)  followed  and  applied. 

Attorney-General  v.   Antrobus.  [19051   2 

[Ch.  188  ;  74  L.  J.  Ch.  .599  ;  69  J.  P.  141  ;  92 

L.  T.  790 ;  21  T.  L.  R.  471  ;  3  L.  G.  R.  1071 

.    ,  —Far well,  J. 

And  see  No.  19,  supra. 

22.  Improper  User—Hiyhway  running  through 
Game  Preserves— Catching  Moths  at  Xight.]— 
The  owner  of  the  soil  of  a  highway  running 
through  woods  claimed  an  injunction  to  restrain 
trespasses  by  some  undergraduates,  who  had  used 


1  lamps  for  catching  moths  at  night  on  the  highway 
and  on  adjoining  land. 

Held — that  an  injunction  should  be  refused, 
[  the  trespasses  being  merely  technical  and  the 
defendants  never  threatening  or  intending  to 
infringe  any  rights  of  property,  and  abandoning 
their  pursuit  when  asked  to  do  so. 
Fielden  v.  Cox,   (1906)   22  T.   L.  R.   411— 

[Buckley,  J. 

23.  Land  crossed  by  Highway — Passing  and 
repassing — User  of  Highway  for  Business  Pur- 
poses.]— The  plaintiff  was  the  owner  and  occupier 
of  land  crossed  by  a  public  highway,  the  soil  of 
which  was  vested  in  him.  The  plaintiff  had 
[granted  to  a  trainer  of  racehorses  a  licence  for 
valuable  consideration  to  exercise  and  train  his 
horses  upon  the  plaintiff's  land.  The  defendant, 
who  was  the  owner  of  a  sporting  newspaper, 
went  upon  the  highway  each  morning  for  a  con- 
siderable time  and  walked  up  and  down  it, 
between  two  points,  about  fifteen  yards  apart, 
not  for  the  purposes  of  using  it  as  a  highway, 
but  for  the  pur])ose  of  watching  the  perform- 
ances and  trial  gallops  of  the  racehorses  on  the 
adjoining  land,  and  taking  notes  thereof.  The 
information  thus  obtained  he  published  in  his 
newspaper.  The  plaintiff  brought  an  action  of 
trespass,  alleging  that  the  acts  of  the  defendant 
caused  annoyance  and  detriment  to  himself  and 
to  his  licensee. 

Held — that,  as  the  defendant  was  not  using 
the  highway  for  the  purposes  for  which  it  was 
dedicated  as  a  highway,  but  for  the  purpose  of 
carrying  on  his  business  there,  he  was  a  tres- 
passer. 

Harrison  v,  Duke  of  Rutland  ([1893]  1  Q.  B. 
142  ;  62  L.  J.  Q.  B.  li7  :  57  J.  P.  278  ;  41  W.R. 
322  ;  68  L.  T.  35— C.  A.)  followed. 
Hickman  r.  Maisey,  [1900]  1  Q.  B.  752  :  69 

[L.  J.  Q.  B.  511  ;  48  W.  R.  S85  :  82  L.  T.  321  ; 
16  T.  L.  R.  274— C.  A. 

III.  EOADSIDE  STRIPS  AND  DITCHES. 

And  see  Boundaries  and  Fences. 


(a)  Adjoining  Owners. 

24.  Ditch — Hedge — Presumption  of  Owner- 
ship.]— Where  a  highway  of  a  specified  width 
has  been  laid  out  within  living  memory  under 
an  enclosure  award  there  is  no  presumption  tliat 
an  adjoining  ditch  and  hedge  form  part  of  the 
highway  if  the  highway  is  of  the  specified  width 
without  the  ditch  or  hedge. 

SiMCox  V.  Yardley  Rural  District  Council, 
[(1905)    69   J.    P.    66;     3    L.    G.    R.    1350— 

Eady,  J. 

25.  Ditch  by  side  of  Highioay — Ownership — 
How  far  adjoining  Owner  may  enclose.']  —  A 
ditch  by  the  side  of  a  highway  or  roadside  waste 
is  not  necessarily  part  of  the  highway  or  waste 
It  may  belong  to  and  be  the  private  property 
of  the  adjoining  owner  and  he  may  lawfully 
enclose  it. 

Chippendale  v.  Pontefract  Rural  District 
[Council,    (1907)    71    J.    P.    231  — County 

Court. 


61 


HIGHWAYS,   STREETS,   AND   BRIDGES. 


62 


Soadside  Strips  and  Ditches — Contimied. 

26.  Roadside  Strip— Presi/niption  of  Owner- 
ship of  Soil  by  adjoiniuff  Owners — llehuttal  of 
Presumption — Bona  fido  Claim — Highway  Act, 
1864  (27  &  28  Vict.  c.  101),  s.  25.] — Justices  had 
convicted  the  appellant  of  allowing  a  cow  to 
stray  on  a  road  "not  passing  over  any  common, 
or  waste  or  unenclosed  land."  The  appellant 
was  a  commoner  of  the  New  Forest,  and  the 
locns  in  quo  was  within  the  forest,  and  was  a 
road  (without  gates  at  the  ends)  connecting  two 
of  the  forest  wastes  ;  and  the  appellant,  as 
a  commoner,  claimed  the  right  to  graze  cattle 
there. 

Held — that  the  conviction  must  be  quashed, 
because  the  justices  had  evidently  misdirected 
themselves  as  to  the  weight  of  evidence  neces- 
sary to  rebut  the  presumption  that  the  adjoining 
owners  owned  the  soil  of  the  wayside  strip,  on 
which  the  cow  was  grazing ;  also  they  had 
apparently  not  considered  the  claim  of  right  ; 
and  thirdly  (per  Channell,  J.),  the  strip  might 
nevertheless  be  waste,  though  the  soil  was  vested 
in  adjoining  owners. 

Plumbley   r.  Lock,  (1903)  67  J.  P.  237;  19 
[T.  L.  R.  14  ;  1  L.  G.  R.  .54— Div.  Ct. 

27.  Roadside  Strip — Strip  between  Metalled 
Road  or  Quay  and  CUf — Presumption  of 
Ownership^  —The  defendant  admittedly  owned 
the  land  to  the  top  of  a  cliff  ;  between  the  clifiF 
foot  and  the  sea  ran  a  quay  or  metalled  road 
which  was  bounded  on  the  sea  side  by  a  "  sea 
wall"  ;  on  each  side  of  the  road  was  a  watertable, 
and  between  the  cliff  foot  and  watertable  on 
that  side  was  an  irregular  strip  of  waste  now  in 
dispute.  The  strip  was  included  in  the  con- 
veyance to  the  defendant,  "  subject  to  all  rights 
existing  over  it."  The  evidence  as  to  user  was 
conflicting. 

Held — that,  although  where  a  highway  has 
been  set  out  or  fenced  at  each  side,  but  in  course 
of  time  part  only  of  the  space  so  defined  has 
been  metalled  and  used  as  a  road,  the  public 
right  of  passage  prima  facie  extends  to  the 
whole  space  set  out,  yet  where  there  is  a 
defined  and  metalled  road  edged  by  an  appro- 
priate watertable,  the  mere  fact  that  adjoining 
land,  more  or  less  waste  and  useless,  is  open  and 
accessible  from  the  highway  will  not,  in  the 
absence  of  other  evidence,  establish  dedication 
of  any  land  except  that  which  has  been  actually 
used  for  the  highway  purposes,  and  even  slight 
evidence  of  user  for  private  purposes,  having 
regard  to  the  character  of  the  place  in  question, 
will  establish  the  private  right  of  exclusive 
occupation. 

Attorney-General  v.  Perry,  [1904]  1  Ir.  R. 

[247— C  A. 

(b)  Fresamption  of  Dedication. 

28.  Fence — Waste — Presumption  of  Bedica- 
tion  of  Strips.'] — A  road  across  the  edge  of  the 
waste  of  a  manor  was  separated  on  one  side  by  a 
fence  from  the  adjoining  land,  and  on  the  other 
side  was  open  to  the  waste.  Between  the 
metalled  road  and  the  fence  there  was  a  narrow 
strip  of  grass  land. 


Held — that  there  was  a  presumption  that  the 
lord  of  the  manor  had  dedicated  the  land  up  to 
the  fence  as  part  of  the  highway. 

Evelyn  v.  Mirrielees,  (1901)  17  T.  L.  R.  1.52 

[-C.  A. 

29.  Fence— Public  Authorities  Protection  Act 
1893  (56  &  57  Vict.^.  61),.?.  1— i?.  S.  C,  Ord. 2o, 
r.  5.] — Although  the  existence  of  fences  on  either 
side  of  a  highway  does  not  prove  conclusively 
that  the  whole  intervening  space  is  part  of  the 
highway,  such  fences  are  primd  facte  the 
boundaries  of  a  highway,  and  give  rise  to  the 
usual  presumption,  unless  some  reason  be  found 
for  supposing  that  they  were  put  up  for  a 
different  purpose. 

The  owner  of  an  irregular  piece  of  land 
abutting  on,  and  not  fenced  off  from,  a  highway, 
claimed  it  as  his  own,  and  erected  a  fence  round 
it.  This  was  pulled  down  by  the  local  authority. 
An  action  was  brought  by  the  owner  against  the 
local  authority  more  than  six  months  after  the 
fence  had  been  pulled  down. 

Held — that  the  Public  Authorities  Protection 
Act,  1893,  clearly  applied,  and  that  the  action 
was  brought  too  late  ;  and,  further,  that  the 
plaintiff  was  not  entitled  to  a  merely  declaratory 
judgment  under  the  Rules  of  the  Supreme  Court, 
Order  25,  rule  5,  and  that  the  action  must  be 
dismissed. 

OfFIN  r.  ROCHFORD  RURAL  DISTRICT  COUNCIL 

[1906]   1  Ch.  342  ;  75  L.  J.  Ch.  348  ;  70  .J.  P. 
97  ;  54  W.  R.  244  ;  94  L.  T.  669  ;  4  L.  G.  R. 

595 — Warrington,  J. 

30.  Footpath  passing  through  Lane  of  Varying 
Breadth — Presumption  as  to  Public  Right  of 
Passage  between  Fences  of  Lane — Eridence  of 
User.] — The  presumption  applicable  to  an 
ordinary  public  highway  bounded  by  fences 
that  the  public  right  of  way  extends  to  the 
whole  space  between  the  fences,  is  not  applicable 
to  a  public  footpath  which  passes  through  a  lane 
of  irregular  shape  and  of  a  varying  breadth 
between  the  fences,  and  in  the  case  of  such  foot- 
path there  is  no  presumption  that  the  public 
right  extends  over  the  whole  space  between  the 
fences  of  the  lane.  The  fact  that  persons  passing 
along  the  footpath  had  frequently,  and  without 
objection  on  the  part  of  the  owners,  walked 
along  the  whole  space  between  the  fences,  does 
not  establish  the  presumption. 

Ford  r.  Harrow  Urban,  District  Council. 

[(1903)  67  J.  P.  248  ;  88  L.  T.  394  ;  1  L.  G.  R. 

256 — Ridley,  J, 

31.  Land  lying  aJong  public  Footpath  devoted 
to  private  Traffic — User  is  but  the  Evidence  to 
prove  dedication.] — Where  there  is  a  public 
right  of  way  across  land  and  a  certain  amount 
of  land  lying  along  the  course  of  the  public  foot- 
path devoted  to  traffic,  even  if  it  be  private 
traffic,  then  prima  facie  the  owner  of  the  soil 
must  be  taken  to  have  dedicated  to  the  public  so 
much  of  the  surface  as  he  has  in  point  of  fact 
devoted  to  traffic,  even  if  it  be  private  traffic. 

The  owners  of  a  rectangular  piece  of  land 
ending  at  the  river  Mole,  along  which  there  ran 
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a  public  footway,  entering  at  the  south-east 
corner  and  leading  out  at  the  north-west  corner 
to  a  footbridge  over  the  river,  had  appropriated 
the  land  for  a  private  carriage-way.  They  took 
no  steps  to  prevent  the  public  who  were  using 
the  footway  going  over  any  part  of  the  land  they 
pleased,  although  they  (the  owners)  subsequently 
exercised  certain  acts  of  ownership  over  it. 

Held — that  it  would  be  presumed  that  the 
whole  of  the  land  had  been  dedicated  to  the 
public  for  the  purposes  of  the  footway,  and  that 
the  subsequent  acts  of  ownership  were  not 
suflScient  to  rebut  that  presumption. 

Attorney-General  r.  Esher  Linoleum  Co., 
[Ld.,  [1901]  2  Ch.  647  ;  70  L.  J.  Ch.  808  ;  50 
W.   K.    22 ;    85   L.    T.    4U  ;    6«   J.    P.    71— 

Buckley,  J. 

32.  Nuisance  by  Flooding — Hedge  and  Ditch 
adjoining  Highivay — Presumption  of  Owtiership 
— Owner's  Common  Law  Liability  to  cleanse 
Bitch— Highway  Act,  1835  (5  &  6  Will.  4,  c.  50), 
*.  67 — Real  Prooerty  Limitation  Acts,  1833  and 

1874  (3  &  4  Will.  4,  c.  27),  s.  3,  (37  &  38  Vict. 
c.  57),  s.  1.] — It  is  the  duty  at  common  law  of 
the  owner  of  land  next  adjoining  a  highway  to 
so  scour  and  cleanse  such  ditches  on  his  land  as 
adjoin  the  highway  as  to  prevent  them  from 
causing  a  nuisance  to  the  liighway  by  their  foul- 
ness, and  the  highway  authority  can,  notwith- 
standing the  remedy  afforded  by  sect,  67  of  the 
Highway  Act,  1835,  bring  an  action  against  the 
owner  for  an  injunction  restraining  the  continu- 
ance of  the  nuisance, 

Attorney-General  r.  Waring,  (1899)  63  J.  P. 
[789— Verey,  Official  Referee. 

33.  Rebutting  Eridence — Public   Health  Act, 

1875  (38  &  39  Vict.  c.  5.5),  *.  149.]— The 
presumption  of  dedication  fiom  public  user  of 
greens  along  the  side  of  a  highway  between  the 
fences  may  be  rebutted  by  evidence  of  an  entry 
in  the  court  rolls  of  the  manor  that  these  greens 
were  waste  belonging  to  the  manor,  also  that 
they  were  dealt  with  subsequent  to  the  entry,  as 
being  private  {)roperty. 

Friern  Barnet  Urban  District  Council  v. 
[Richardson,  (1898)  62  J.  P.  547— C,  A, 

34.  Rebutting  Evidence.']— The  presumption 
that  greens  alongside  of  a  highway  between 
hedges  are  dedicated  to  the  use  of  the  public 
must  depend  upon  the  circumstances  of  the 
case. 

Held— that  the  presumption  was  rebutted  by 
evidence  of  acts  of  ownership,  such  as  permission 
to  enclose  followed  by  enclosure,  and  licence  to 
remove  soil  followed  by  removal  openly  and 
without  interruption. 

Neeld  r.  Hendon  Urban  District  Council 
[(1899)  63  J.  P,  724  ;  81  L.  T.  405  ;  16  T.  L.  R. 

50— C.  A. 

35.  Rebutting  Evideiwe— Surrounding  Circum- 
stances.]— \  road  which  was  not  laid  out  under 
any  Inclosure  Act  was  deemed  to  be  an  ancient 


highway,  and  had  been  kept  in  repair  under  a 
turnpike  trust  from  the  middle  of  last  century 
until  a  few  years  ago,  when  the  trust  expired. 
It  was  now  a  main  road  under  the  control  and 
management  of  the  defendants.  There  was  an 
unenclosed  strip  of  land,  on  which  willows  and 
rough  grass  grew,  on  the  west  side  of  the  road. 
This  strip  was  about  300  yards  long  and  about 
50  feet  wide  at  the  broadest  part,  and  tapered 
ofE  to  nothing  at  each  end.  The  strip  was  not 
part  of  the  waste  of  the  manor.  The  land 
adjoining  the  strip  on  the  west  was  the  boundary 
fence  of  a  farm  of  which  the  plaintiff  was  tenant 
in  possession,  the  co-plaiutiff  being  her  tenant. 
The  result  of  the  evidence  as  a  whole  was  that, 
as  far  as  living  memory  went,  the  plaintiffs  or 
their  predecessors  in  title  had  used  and  enjoyed 
this  strip  in  such  a  manner,  and  to  such  an 
extent,  as  the  nature  of  the  strip  permitted,  and 
had  exercised  acts  of  ownership  inconsistent 
with  public  rights.  No  single  act  was  done  on 
the  strip  by  the  road  authorities  until  the  defen- 
dants had  recently  placed  hard  core,  and  done 
work  on  the  strip  for  the  purpose,  as  they 
alleged,  of  improving  the  highway.  The  plain- 
tiffs claim  a  declaration  and  an  injunction. 

Held — that  the  evidence  was  not  sufficient 
for  the  purpose  of  proving  dedication  of  the 
strip  as  a'  highway  by  user  ;  that  there  was  no 
presumption  of  dedication  up  to  the  old  fence, 
or  if  there  was,  it  was  rebutted  by  the  surround- 
ing circumstances  and  the  evidence ;  that  the 
user  of  the  margin  had  been  too  indefinite  to 
form  the  foundation  of  a  public  right,  or  to 
establish  a  dedication  as  part  of  the  highway  ; 
and  that  the  declaration  must  be  made  and  the 
injunction  granted. 

Belmore   (Countess  of)   v.   Kent   County 

[Council,  [1901]  1  Ch.  873  ;  70  L.  J.  Ch.  501  ; 

65  J.  P.  456  ;  49  W.  R.  459  ;  84  L.  T.  523  ; 

LI  7  T,  L.  R.  360— Cozens-Hardy,  J. 

36.  Roadside  strip  between  metalled  Track  and 
Fence — General  Presumption  of  Law —  Whether 
Presumption  rebutted  or  inajrplicable — "  Once  a 
Highway  always  a  Highway  " — Rural  District 
Council  abating  an  Encroachment  on  main  Road 
vested  in  County  Council — Local  Gocernment 
Acts,  1888  (51  &  52  Vict.  c.  41),  s.  2  (4),  and  1894 
(56  &  57  Vict.  c.  73),  s.  26.]— In  the  case  of  an 
ordinary  highway  running  between  fences, 
although  the  space  between  them  may  be  of 
varying  width,  the  whole  of  such  space  must  be 
presumed  to  have  been  dedicated  as  highway, 
unless  such  presumption  is  rebutted  by  evidence, 
or  is  rendered  inapplicable  by  the  nature  of  the 
locus  in  quo  or  other  circumstances. 

Mere  disuse  of  a  highway  for  any  length  of 
time  cannot  deprive  the  public  of  their  right 
over  it  ;  and  the  assent  of  a  highway  authority 
to  an  encroachment  upon  a  highway  cannot 
legalise  such  encroachment, 

JVeeld  V.  Hendon  Urban  District  Couiwil 
((1899)  63  J.  P,  724  ;  81  L.  T.  406— C.  A.,  No.  34, 
supra?)  and  R.  v.  Train  ((1862)  31  L.  J.  M.  C. 
169  ;  2  B  &  S.  640  ;  9  Cox,  C.  C.  180— C.  C,  R.) 
considered. 

Harvey  v.  Truro  Rural  District  Council, 
[(1904)  68  J.  P.  51  ;  52  W.  R.  262— Joyce,  J, 
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Zl.  Special  Act  —  Construction.'] — Where  a 
highway  though  of  varying  and  unequal  width 
runs  between  fences,  the  public  right  of  way 
prima  facie  extends  over  the  whole  space 
between  the  fences.  The  effect  of  descriptii>ns 
in  special  Acts  of  Parliament  affecting  interests 
in  land  considered. 

Locke-King  v.  Woking     Trban    District 

[Council,  (1898)  62  J.  P.  167  ;  77  L.  T.  790  • 

14  T.  L.  R.  82.— Kekewich,  j! 

IV.  OWNERSHIP   OF   SOIL. 

38.  Body   incorporated  for    building    Bridge 

and  Ajiproache.i— Presumption  of  Oivners/iip.] 

The  plaintiffs  were  incorporated  by  an  Act  of 
36  Geo.  3,  c.  xciv.,  for  the  purpose  of  building  a 
bridge  over  the  River  Itchen,  at  Northam,  and  ' 
for    making    roads    communicating     therewith. 
The  Act  empowered  the  plaintiffs  to  set  out  the 
lands  through  which  the  roads  were  to  pass,  and 
to  purchase  the   lands  so  set  out,  and  the  Act 
vested  the  bridge  and  the  roads  in  them.     The 
bridge  and  roads  were  completed  in  1800,  and 
the  plaintiffs  had  ever  since  been  in  possession 
of  the  site  and  subsoil  of  the  roads.     The  defen- 
dants,   as    tlie   local  authority,   made  a  sewer 
under  one  of  the  roads,  and  upon  an  arbitration 
to  assess  the  compensation  payable  to  the  plain- 
tiffs therefor,  the  latter  were  "'unable  to  produce 
any  conveyance  to  them  relating  to  the  soil  of 
that  part  of  the  road  in  which  the  sewer  was 
laid.     The  lord  of  the  manor  in  which  the  road 
was  situated  had  juiued  in  the  conveyance  to  the 
plaintiffs  of  other  portions  of  the  road,  but  it 
was  admitted  that  the  lord  of   the  manor  was 
not  entitled   to    the   subsoil   in   question.     The 
defendants  contended  that,  as  no  conveyance  of 
the   subsoil   in   question  was  produced,  and   as 
under  the  Act  it  was  not  necessary  for  the  plain- 
tiffs to  purchase  the  subsoil  of  the  road,  in  the 
absence  of  any  deed  of  conveyance  it  ought  to 
be  presumed  that  no  such  deed  had  been  made, 
and  that,  therefore,  the  subsoil  had  never  been 
acquired  by  the  plaintiffs. 

Held— that  the  whole  scheme  of  the  Act 
vyas  that  the  plaintiffs  should  purchase  the  fee 
simj)le  of  the  lands  set  out  for  the  roads,  and 
that  having  been  in  possession  ever  since  the 
road  was  made,  it  must  be  taken  that  they  had 
acquired  the  fee  simple  in  the  subsoil  and  were 
the  owners  thereof. 


post  had  at  intervals  been  locked  in  an   erect 
position,  and  the  college  kept  the  key. 

The  defendants  had  done  some  repairs  to  the 
lane,  but  only  (as  the  judge  held)  under  statutory 
powers  ;  and  at  one  time  they  apparently  had  a 
key  to  the  post,  not,  however,  as  owners  of  the 
land,  but  for  use  in  case  of  emergency. 

The  defendants  relied  on  a  charter  of  King 
John  granting  the  rill  of  Oxford  to  its  bur- 
gesses ;  and  (on  the  authority  of  J(*«e^v.  Williams 
((1837)  2  M.  &  W.  331)  and  Doe  d.  Barrett  v 
Aemp  ((1829)  7  Bing.  33(;)  they  gave  evidence  of 
acts  of  ownership,  referable  to  the  charter,  as  to 
similar  highways  within  the  vill. 

Held — that  the  presumption  as  to  ownership 
ad  medium  Jilum  was  not  rebutted. 
University    College,    Oxford    v.    Oxford 

[Corporation,    (1904)    G8    J.    P.  471  ;    20 
T.  L.  R.  637— Eady,  J. 

40.  Local  Authority  erecting  Standard  for 
Electric  Calile— Standard  sunk  in  the  Suisoil  of 
Pavement— Whether  a  Trespass  upon  the  Subsoil 
Special  .statutory  Power  to  erect  such  Stan- 
dards "  on,  in,  over  or  under  any  Street  or  Road" 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  4,  149  —  Xeicport  Corporation  Act,  1900 
(63  &  64  Vict.  c.  xlii.),  s.  51.]— Where  an  autho- 
rity, having  statutory  powers  to  erect  and  main- 
tain electric  cable  standards  "  on,  in,  over  or 
under  any  street  or  road,"  erect  such  a  standard 
in  the  pavement,  their  act,  although  the  standard 
is  sunk  in  the  soil  to  a  considerable  depth,  does 
not  amount  to  a  "  taking  of  land  "  ;  and  there- 
fore the  owner  of  the  subsoil  of  the  pavement 
has  no  right  of  action  against  them  for  trespass. 
His  right,  if  any,  is  to  claim  compensation  for 
injurious  affection. 

EscoTT  V.  Newport  Corporation.  [19041  2 

[K.  B.  369  ;  73  L.  J.  K.  B.  693';  68  J.  P. 

135  ;  52  W.  R.  543  ;  90  L.  T.  348 ;  20  T.  L.  R. 

158  ;  2  L.  G.  R.  779— Div.  Ct. 


Decision  of  Joyce,  J.  (23  T.  L.  R.  96)  affirmed. 

^^vT   *^°-^iP^^Y    OF    Proprietors    of    the 

L-NoRTHAM    Bridge    and    Roads    v.    The 

bouTH  Stoneham  Rural  District  Council 

(1906)  23  T.  L.  R.  476  ;  71  J.  P.  345.-C.  a! 

39  Lane  in  a  City— Acts  of  Ownership— 
Lcdence  of  Acts  of  Ownership  in  similar  Lanes 
—iiepairs- Maintenance  of  hinged  Post  in  centre 
oj  J^ane.\—The  soil  of  Logic  Lane  in  the  city  of 
uxtord  IS  vested  in  University  College,  the 
owners  of  the  adjoining  property  on  each  side. 

iiie  college  had  done  repairs  to  the  lane,  and 
also  to  a  hinged  post  which  they  had  maintained 
in  the  centre  of  it  since  1848  (at  any  rate).     The 

B.D. — VOL.    li. 


41.  Pasturage  on  awarded  Boads — Rights  of 
Soil— Private  Road— Lord  of  the  Manor— Adjoin- 
ing Owners— Surveyors  of  Highways— Presump- 
tion  of  release  of  Restrictions  as  to  Bepasturi7ig.] 
— By  an  Inclosure  Act  commissioners  were 
appointed  to  set  out  certain  roads,  and  it  was 
enacted  that  the  herbage  of  the  public  and 
private  roads  should  belong  to  and  be  the  pro- 
perty of  the  person  or  persons  to  whom  the 
commissioners  should  allot  and  award  the  same. 
One-twentieth  part  of  the  land  was  to  be 
allotted  to  the  lord  of  the  manor  in  respect  of 
his  right  of  soil  and  in  lieu  full  bar  and  com- 
pensation  for  all  rights  of  soil  in  the  land 
directed  to  be  divided  and  inclosed. 

The  award  made  in  1822  set  out  (inter  alia')  a 
private  road,  and  provided  that  all  the  grass  and 
herbage  which  should  from  time  to  time  grow 
and  arise  upon  it  should  belong  to  and  be  the 
property  of  the  surveyor,  and  be  by  him  let 
annually  for  dejiasturing  sheep,  but  no  other 
cattle  or  stock  whatever,  at  rents  to  be  annually 
paid  and  applied  towards  the  repairs  of  the  road, 
Held— that  the  soil  of  the  road  became  vested 
in  the  owners  of  the  adjoining  allotments,  subject 
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Ownership  of  Soil — Continued. 
to  a  right  of  way  and  to  the  right  of  the  surveyor 
of  the  highways  to  the  herbage  thereon  :  that  as 
there  had  been  an  open  and  regular  and  unchal- 
lenged dealing  with  the  herbage  of  the  road  for 
more  than  fifty  years  in  a  manner  and  to  an 
extent  not  authorised  by  the  award,  viz.,  the 
depasturing  of  horses  and  cattle,  as  well  as  sheep, 
the  Court  would  presume  a  lawful  origin  from 
such  usage,  and  presume  a  lost  grant  by  the 
owners  of  the  soil  of  the  road,  by  virtue  of  which 
the  surveyor  was  released  from  the  restrictions 
imposed  by  the  award  as  to  the  mode  of  grazing. 

Uaigh  V.  Tr'e^i  ([1893]  2  Q.  B.  H) ;  62  L.  J. 
Q.  B.  532  ;  57  J.  P.  358  ;  69  L.  T.  165— C.  A.) 
applied. 

Decision  of  Cozens-Hardy,  J.,  [1901]  1  Ch.  22  ; 
70  L.  J.  Ch.  35  ;  65  J.  P.  56  ;  49  W.  K.  154  ;  83 
L.  T.  496  ;  17  T.  L.  K.  35. 

Neaveeson  v.  Peterborough   Rural   Dis- 

[trict  Council,  [1902]  1  Ch.o57  ;  18T.L.  R. 

360  ;  71  L.  J,  Ch.  378  ;  86  L.  T.  738  ;  66  J.  P. 

404  ;  50  W.  R.  549— C.  A, 

42.  Pasturage  on  awarded  Roads — User — 
Title  m  Parish  and  Parish  Council — JS'o  Title 
in  District  Council — Competence  of  Attorney- 
General  —  Costs  of  Issues  though  Action  not 
maintainalle.'] — By  an  award  made  under  an 
Inclosure  Act  of  1799,  it  was  ordered  that  the 
herbage  on  the  awarded  public  and  private  roads 
should  be  let  by  auction  yearly  at  Easter  by  the 
surveyor  of  highways  for  the  parish  or  such 
other  person  and  under  such  restrictions  and 
regulations  or  at  such  other  times  as  the  occupiers 
of  lands  and  tenements  in  vestry  should  appoint, 
and  that  the  proceeds  should  be  expended  in 
and  towards  the  repair  of  the  roads  in  the  parish. 
G.  Drove  (a  private  road)  was  one  of  the  roads 
mentioned  in  the  award.  The  herbage  on  the 
drove  was  always  let  annually  by  auction. 
Before  1894  it  was  let  by  the  vestry  and  the 
proceeds  applied  in  repairing  the  roads  of  the 
parish.  After  the  Local  Government  Act  of 
1894  the  herbage  was  let  by  the  parish  council 
and  the  proceeds  handed  to  the  district  council, 
who  applied  them  in  reduction  of  the  amount 
due  for  road  repair  from  the  parish.  This  action 
was  brought  by  the  Attorney-General,  on  the 
relation  of  the  district  council,  and  by  the 
district  council,  for  damages  for  injury  to  the 
letting  value  of  the  herbage,  alleged  to  be  due  to 
the  defendants'  wrongful  depasturing  of  the 
drove,  and  for  an  injunction.  The  tenant  or 
hirer  of  the  herbage  was  not  a  party. 

Held— that  the  property  or  title  to  the 
herbage  was  originally  in  the  parishioners, 
or,  under  59  Geo.  3,  c.  12,  s.  17,  in  the  church- 
wardens and  overseers  as  trustees  for  them,  and 
now,  under  the  Local  Government  Act,  1894, 
BS.  6  (1)  and  67,  in  the  parish  council,  and  that 
the  district  council  had  no  right  of  action. 

Held,  further— that,  as  the  question  did  not 
concern  the  interests  of  the  whole  community  or 
public  at  large,  but  only  the  exclusive  right  of 
property  of  a  very  limited  portion  of  the  commu- 
nity, the  Attorney-General  had  no  locus  standi 
and  could  not  maintain  the  action. 


Held,  consequently — that  the  action  was  not 
maintainable. 

But  HELD — tliat  though  the  plaintiiis  had  no 
cause  of  action,  yet  they  could  be  awarded,  and 
the  defendants  deprived  of,  the  costs  of  issues  of 
fact  decided  adversely  to  the  defendants. 

Attorney-General  and  Spalding  Rural 
[District  Council  r.  Garner,  [1907]  2 
K.  B.  480  ;  76  L.  J.  K.  B.  965  ;  71  J.  P.  357  ; 
97  L.  T.  486  ;  23  T.  L.  R.  563  ;  5  L.  G.  R.  944 

— Channel],  J. 

43.  Presumption  of  ownership  ad  medium 
fillum  vise — Street  in  town — Rentcharge  issuing 
out  of — Liahilitg — Charitable  Trusts  Recovery 
Act,  1891  (54  &  55  Vict.  c.  17),  s.  3.]— Certain 
rentcharges  were  admittedly  charged  by  the  will 
of  T.  W.,  dated  in  1619,- upon  certain  premises, 
which  were  subsequently  acquired  by  the  Cor- 
poration of  London,  subject  to  these  charges, 
and  thrown  by  them  into  a  roadway. 

The  corporation  subsequently  sold  property 
abutting  on  the  roadway  (which  now  formed  the 
pi'emises  in  question)  by  auction  to  T.,  subject  to 
any  rentcharges  upiou  the  property  ;  and  the 
question  arose  whether  he  was  liable  in  respect 
of  the  rentcharge  as  owner  of  the  soil  of  the 
street  to  the  centre,  which  must  be  presumed  to 
have  passed  to  him  on  the  conveyance  of  the 
property  abutting  thereon. 

Held— (following  the  general  rule  stated  by 
Cotton,  L.J.  in  Michletliwaite  v.  Tlie  Aewlay 
Bridge  Co.,  Ld.  (33  Ch.  Div.  133)  as  to 
the  presumption  of  the  highway  passing  ad 
medium  Jilum'),  that  T.  was  liable  to  pay  the 
rentcharge  ;  that  the  rule  applied  to  streets  in 
towns  as  much  as  to  the  country  ;  and  that  the 
presumption  was  not  rebutted  by  the  fact  that 
the  corporation  had  owned  the  soil  beyond  the 
medium  filum. 

Re     White's    Charities,     Charity     Com- 

[missioners    v.     London     Corporation, 

[1898]  1  Ch.  659  ;  67  L.  J.   Ch.  430  ;  78  L.  T. 

550  ;  46  W.  R.  479— Romer,  J. 

V.  DIVEESION. 

44.  Certificate  of  Ju.stioes — Appeal  to  Sessions 
— Fi7idings  of  Jury — Proposed^  new  Highway 
more  commodious  for  Public,  but  Parties  appeal- 
ing injured  or  agqrieced — Effect  of  Findings — 
Highway  Act,  1835  (5  &  6  Will.  4,  c.  20),  s.  85.] 
— Where,  on  an  appeal  against  a  certificate  for 
the  diversion  of  a  highway,  the  jury  find  in 
answer  to  questions  left  to  them,  that  the  pro- 
posed new  highway  would  be  more  commodious 
to  the  public,  but  that  the  parties  appealing 
would  be  injured  or  aggrieved  by  the  diversion  : — 

Held — that  upon  the  true  construction  of 
sect.  89  of  the  Highway  Act,  1835,  the  appeal 
must  be  allowed  notwithstanding  the  first 
finding  of  the  jury. 

Decision  of  quarter  sessions  (69  J.  P.  301) 
reversed. 

Walker  and  Others  v.  York  Corporation, 

[1906]  1  K.  B,  724  ;    75   L.  J,  K,  B.  413  ;  70 

J.  P.  270  ;    54   W.  R,    493  ;    94    L,  T.    744  ; 

22  T,  L,  R.  456  ;  4  L.  G,  R.  524— Div.  Ct, 
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Diversion—  ( 'out  in  ucd. 

45.  Footpath— Proposal  to  use  another  exist- 
ing Path— Whether  such  Path  a  Highway. '\  — 
To  a  proposal  to  stop  up  a  footpath,  and  sub- 
stitute another  existing  patli  (without  the  con- 
sent of  the  owner  tliereof),  it  was  objected  that 
such  path  was  not  a  highway  "  repairable  by  the 
inhabitants  at  large."' 

Held— sufficient  that  it  was  a  highway  "in 
the  ordinary  sense  "  of  the  word. 

Beefpit    v.   Castlefokd    Urban    District 
[Council,  (1904)  07  J.  P.  460— Qr.  Sess. 

46.  Formalities  under  Uiqlurati  Act,  1835— 
Presumption  of  Grant  of  Certificate— Eridenee 
of  Compliance— Ilighwaij  Act,  1835  (5  &  6 
Will.  4,  c.  50),  ss.  23',  84— y2.]— In  1842  a 
resolution  was  passed  at  a  vestry  meeting  that  a 
road  known  as  Rectory  Grove  should  be  sub- 
stituted for  an  older  highway  repairable  by  the 
inhabitants  at  large,  known  as  Chess  Lane. 
There  was  no  evidence  that  any  certificate  of 
justices  had  been  enrolled  or  steps  taken  under 
the  Highway  Act.  1835,  ss.  23  and  84.  Chess 
Lane  was  closed,  and  ever  since  1842  Rectory 
Grove  had  been  open  to  and  used  by  the  public, 
and  upon  one  occasion  it  had  been  repaired  by 
the  surveyor  of  the  district  of  Leigh,  but  there 
was  no  evidence  as  to  whether  it  was  in  his 
capacity  as  surveyor  or  not. 

Held— that  the  justices  were  justified  in  find- 
ing that  Rectory  Grove  was  a  highway  repairable 
by  the  inhabitants  at  large,  and  in  presuming 
that  the  certificate  of  the  justices  was  duly 
granted  and  the  formal  proceedings  duly  taken 
to  comply  with  the  provisions  of  the  Hijrhwav 
Act,  1835.  '^        ^ 

Leigh  Urban  District  Council  v.  King 
[1901]  1  K.  B.  747;  70  L.  J.  K.  B.  313! 
65  J.  P.  243 ;  83  L.  T.  777  ;  17  T.  L.  R.  205-^ 

Div.  Ct. 


47.  Notices  affixed  at  the  Ends  of  Diversion— 

Timeto  be  so  affixed — "  Four  successive  JVeelis  " 

Certificate  of  Justices— Consent  of  Owner  not 
appearing  in— Refusal  of  Justices  to  certify— 
Subsequent  Application  to  and  Grant  by  other 
Justices— Highway  Act,  1835  (5  &  6  VVill.  4, 
c  50),  ss.  84,  85.]— In  proceedings  to  divert  a 
highway  under  the  Highway  Act,  1835,  ss,  84 
and  85,  it  is  not  a  condition  precedent  to  the 
justices  granting  a  certificate  lor  diversion  that 
the  notice  re(iuired  by  sect.  85  should  have  been 
affixed  at  each  end  of  the  highway  for  four 
successive  weeks. 

In  a  case  where  the  district  council  passed  a 
resolution  for  the  diversion  of  a  highway  and 
application  had  been  made  to  two  justices,  who, 
after  a  view,  refused  to  grant  a  certificate,  a  ' 
tresh  application,  without  a  fresh  resolution,  can 
be  made  by  the  district  council  to  two  other  jus- 
tices, and  they  have  power  to  grant  a  certificate. 
The  written  consent  of  the  owner  of  the  land 
through  which  the  new  highway  is  proposed  to 
be  made  need  not  appear  on  the  face  of  the 
certificate. 

Decision  of  Div.  Ct.  ([1904]  2  K.  B.  349  ;  73 


L.  J.  K.  B.  858  ;  68  J.  P.  417  ;    91  L.  T.  193  ; 

20  T.  L.  R.  520)  reversed  on  the  first  point. 

Rex  r.  Kent  JJ.,  [1905]  1  K.  B.  378  ;  74  L  J 
[K.  B.  373  ;  69  J.  P.  69  ;  53  W.  R  183  • 
92  L.  T.  132  ;  21  T.  L.  R.  95  ;  3  L.  G.  R.  261- 

C.  A. 

48.  Plan—''  Metes,  Bounds,  and  Admeasure- 
ments''—Certificate  of  Justices— Highway  Act 
183.5  (5  &  6  Will.  4,  c.  50),  s.  85.]-By  sect.  85 
ot  the  Highway  Act,  1835,  where  a  public  high- 
way IS  proposed  to  be  diverted  a  plan  is  to°be 
delivered  to  the  two  justices  who  view  the  high- 
way, describing  the  old  and  the  proposed  new 
highway  "by  metes,  bounds,  and  admeasure- 
ments." An  ordnance  map  was  delivered  to  the 
justices  which  showed  the  proposed  new  highway 
and  its  width,  but  did  not  state  what  was  its 
length. 

Held— insufficient,  although  there  M-as  a 
scale  on  the  map  by  reference  to  which  the 
length  might  be  calculated. 

Rex  v.  Surrey  JJ.,  Ex  parte  Locke-King 
[(1907)  24  T.  L.  R.  185— Div.  Ct.' 

VI.  MANAGEMENT     AND     CONTROL      OF 
HIGHWAYS. 

49.  liicycle— Hiding  Bicycle  on  Highway  at 
A/ght  without    lighted  Lamji— Power  of  Police 
Officer    to  arrest   Oflender— Assault— Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50),  ss.  78,  I'd— Local 
Gocernment  Act,  1888  (51  &  52  Vict.  6'.  41),, v.  85.] 
—  A  police  constable  has  no  power  to  apprehend 
a  pel  son  who  is  riding  a  bicycle  on  the  highway 
at  night   without  having  a    lighted    lamp,    as 
required  by  the  regulations  contained  in  sect.  85 
of  the  Local  Government  Act,  1888,  as  the  provi- 
sion  in  that   section   declaring  bicycles   to   be 
carriages  within  the  meaning  of  the  Highway 
Acts  does  not  include  or  incorporate  the  power 
to  arrest  without  a  warrant  given  by  sects.   78 
and  79  of  the  Highway  Act,   1835  ;  and,  conse- 
quently,  if  a  constable,  for  the  purpose  of  obtain- 
ing the  name  and  address  of  the  offender,  who 
refuses  to  stop  when  called  upon,  stop  the  bicycle 
and  thereby  throw  the  rider  to  the  ground,  he  is 
guilty  of  assault. 

Hatton  r.  Trkeby,  [1897]  2  Q.  B  452-  18 
[Cox,  C.C.  633  ;  61  J.  P.  586  ;  &&  L.  J.  Q.  B 
729  ;  77  L.  T.  309  ;   13  T.  L.  R.  556  ;  46  W.  R.' 

6— Div.  Ct. 

50.  Locomolire  —  "  User "  on  Highway  — 
Locomotive  passing  over  Highway  from  one 
Locality  to  another — JAcence— Bye-laws — High- 
ways and  Locomotives  {Amendment^)  Act,  1878 
(41  &  42  Vict.  c.  77),  s.  32.]— The  passage  of  a 
steam-roller  or  other  locomotive  along  a  high- 
way upon  its  journey  from  one  locality  to 
another  is  a  "user'  on  the  highway  within  the 
meaning  of  a  bye-law  made  by  a  county 
authority,  which  provided  that  "  no  locomotive 
shall  be  used  on  any  highway  within  the  county 
until  an  annual  licence  for  the  use  of  the  same 
shall  have  been  obtained  by  the  owner  thereof  "  ; 
and  the  owner  of  the  locomotive  so  passing  along 
the  highway  is  liable  to  the  penalty  imposed  by 

3—2 
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-Con-  I  organising  or  promoting  motor  races  on  the  sea 
front. 


sect.  32  of  the  Highways  and  Locomotives  Act, 
1878,  unless  he  has  obtaii)ed  a  licence  from  the 
county  authority  as  provided  by  the  bye-law. 

London  County  Council  t.  Wood,  [1897]  2 

[Q.  B.  482  ;  18  Cox,  C.  C.  637  ;  61  J.  P.   567  ; 

66  L.  J.  Q.  B.  712  ;  77  L.  T.  312  ;  13  T.  L.   11. 

558  ;  46  W.  R.  143— Div.  Ct. 

51.  Xnhdnce — Sanction  of  Coiintij  Council — 
Injunction.]  — A  county  council  is  given  the 
management  of  roads  in  the  same  way  that  the 
highway  authorities  used  to  have  it,  and  under 
the  Local  Government  Act,  1888,  s.  11,  the 
soil  of  the  roads  is  vested  in  them  qi/d  roads,  and 
simply  to  the  extent  necessary  for  the  purpose 
of  preserving  and  maintaining  and  using  them 
as  roads.  A  county  council  cannot  allow  the 
destruction  of  the  roads  in  toto  or  to  some  less 
degree  which  tlie  Court  finds  in  fact  to  be  a 
nuisance.  A  county  council  has  no  authority  to 
grant  a  licence  to  commit  a  nuisance. 

Attorney-General    r.    Barker,    (I'JuO)    83 
[L.  T.  245  ;  16  T.  L.  R.  502— Farwell,  J. 

62.  Promenade — Motor  Car  Hares — Promotion 
hy  Corporation  of  Motor  Car  Races  on  Promenade 
■made  under  Local  Acta — Ultra  Vires.] — By  a 
local  Act,  passed  in  1865,  the  corporation  of 
Blackpool  were  authorised  to  make  and  maintain 
a  carriage-drive  and  a  promenade  (called  "  the 
parade ")  by  the  sea.  It  was  provided  by 
sect.  13  of  the  Act  that  the  carriage-drive 
should  be  a  public  highway,  by  sect.  17  that  tlie 
parade  should  not  be  a  public  highway,  and  by 
sect.  18  that  the  parade  should  be  "kept  and 
used  exclusively  for  the  pur[ioses  of  recreation 
by  persons  on  foot,  and  with  or  without  carriages, 
in  respect  of  which  toll  is  authorised  to  be  taken." 
Sect.  19  authorised  a  toll  of  twopence  for  every 
bath-chair,  &c.,  or  like  carriage  driven  by  human 
power. 

By  a  later  Act,  passed  in  1899,  additional 
works  were  authorised,  including  a  new  carriage- 
way, absorbing  the  original  parade,  a  new  road 
with  a  tramway  thereon  alongside  the  said 
carriage-way,  and  a  new  parade  alongside  the 
tramroad.  By  sect.  7  it  was  provided  that  the 
corporation  might  appropriate  tlie  whole  or  such 
part  of  the  new  parade  as  they  might  think  tit 
for  the  exclusive  use  of  foot  passengers,  and  by 
sect.  8  it  was  provided  that  the  new  road  should 
be  for  the  exclusive  purpose  of  the  tramways  laid 
thereon. 

The  parade  was,  in  fact,  used  exclusively  for 
foot  passengers  and  bath-chairs,  &c. 

The  corporation,  in  19(i(),  gave  their  approval 
to  motor  car  races  being  held  on  the  parade,  and 
gave  permission  for  part  of  the  tramway  load  to 
be  used  for  the  purpose  of  cars  returning  to  the 
starting  point.  They  also  undertook  to  keep  the 
portion  of  the  parade  over  which  the  races  were 
to  be  run  clear  of  trattic,  and  to  erect  a  barrier 
and  provide  the  necessary  i>olice  control. 

This  action  was  brought  by  the  Attorney- 
General,  at  the  relation  of  a  ratepayer,  for  an 
injunction    to    restrain    the    corporation '  from 


Held — that  the  corporation  were  in  the 
position  of  trustees  of  the  parade  for  limited 
public  purposes,  namely,  for  the  purpose  of  use 
by  foot  passengers,  perambulatoi  s,  invalid  car- 
riages, and  similar  vehicles,  and  that  it  was  an 
abuse  of  the  parade  to  allow  it  to  be  used  for 
either  horses  or  motor  cars,  and  a  fortiori  motor 
races. 

Attorney-General  r.  Blackpool  Corpora- 
[tion,  (1907)  71  J.  P.  478— Palatine  Ct.,  Leigh- 

Clure,  V.-C. 

53.  Toll — Turnpike  Poad —  Army — Carriage 
—  Mvcmption  —  •^Employed  in  Her  Majesty's 
Military  Service "  —  Private  Carriage — A rm ij 
Act,  1881  (44  &  45  Vict.  c.  58),  s.  143.]- The 
appellant,  a  major  in  the  Royal  Artillery,  used 
his  private  carriage  in  order  to  cairy  out  his 
official  duties,  which  lay  at  places  some  distance 
apart.  He  was  not  in  receipt  of  or  entitled 
to  any  Government  allowance  for  such  carriage, 
nor  entitled  to  hire  such  carriage  at  the  cost  of 
the  Government. 

Held — that  such  carriage  was  not  "  employed 
in  Her  Majesty's  military  service"  within  the 
meaning  of  the  Army  Act,  1881,  s.  143,  and  was 
not,  therefore,  exempt  from  the  payment  of  a 
statutory  toll  payable  on  a  turnpike  road. 

Craig  r.  Nicholas,  [1900]  2  Q.  B.   444  ;    69 

[L.  J.  Q.  B.  608 ;  64  J.  P.  569  ;  49  W.  R.  48  ; 

82  L.  T.  765  ;  16  T.  L.  R.  382— Di v.  Ct. 


VII.  REPAIR     AND      MAINTENANCE     OF 
HIGHWAYS. 

See   also    BuEiAL  AND    Cremation,  16,  17  ; 
Revenue,  55,  56. 

(a)  Awarded  Road. 

54.  Inclosure  Act — Contemporauea  Expositio 
—  Condition  Precedent.'] — The  point  in  question 
between  the  plaintiffs  and  the  defendants  was, 
who  was  liable  to  pay  for  the  re{)airs  of  a  piece 
of  road  which  was  in  the  district  of  the  plaintiffs, 
but  which  was  said  to  be  repairable  by  the 
defendants  by  virtue  of  an  award  under  an 
Inclosure  Act  passed  in  1767.  Commissioners 
were  directed  and  required  by  the  Act  to  set  out 
and  appoint  public  highways  and  private  roads 
over  the  commons  and  waste  grounds  in  question 
as  they  in  their  discretion  should  think  requisite, 
so  as  all  such  public  highways  should  be  60  feet 
at  least  in  width,  and  all  such  public  highways 
should  be  made  and  at  all  times  thereafter 
repaired  and  kept  in  repair  "  in  such  manner  as 
other  public  highways  are  by  law  directed  to 
be  repaired  by  such  of  the  said  townships 
respectively." 

Held— that  after  the  words  above  set  out  in 
inverted  commas  there  should  be  read  in  the 
words  "within  whose  district  such  public  high- 
ways are  situated  "  ;  that  the  comparatively 
modern  evidence  of  contemporanea  expositio 
adduced  was  really  not  in  favour  of  the  plaintiffs 
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as  the  facts  went  ;  that  public  highways  of  at 
least  fiO  feet  in  width  was  not  a  condition 
precedent,  or  essential  to  the  setting  out  of  the 
roads,  but  it  was  only  directory  :  and  that  the 
plaintiffs  had  failed  to  show  Ihat  there  was 
such  a  liability  cast  on  the  defendants  as  they 
contended  for. 

Attorney-General  and  Rural  District 
[Council  op  Settle  r.  Rural  District 
Council  of  Lumsdale,  (1902)  86  L.  T.  822 

—Far well.  J. 

55.  WIicfln'ranAllufmeid — Ditch  in  Higlncay 
—  Faihire  to  clean  out — Cutting  of  6frij/.s  from 
Ihwdwaij  to  Ditch — Misfeasdnce  or  is'on-feasance 
— Driiin  or  Sewer.~\ — By  the  Inglewood  Fonst 
Award  of  181S»,  made  under  an  Inclosure  Act, 
the  commissioners  set  out  certain  public  carriage 
roads  or  highways  and  also  certain  allotments. 
There  was  a  provision  in  the  award  that  each 
allotment  holder  should  discharge  the  water  from 
his  allotment  on  to  the  adjoining  allotment.  The 
plaintiff  brought  an  action  against  the  defen- 
dants, the  rural  district  council,  for  failing  to 
cleanse  and  keep  in  repair  a  ditch  on  one  of  the 
roads  set  out  under  the  award,  whereby  his  fields 
were  damaged.  It  appeared  that  the  defendants 
had  not  cleaned  out  the  ditch,  and  that  they  had 
cut  grips  from  the  road  into  the  ditch  and 
clearied  out  the  grips  from  time  to  time.  The 
drainage  from  two  cottages  on  the  other  side  of 
the  road  passed  under  the  road  through  a  culvert 
into  the  ditch. 

Held — that  the  road  was  not  an  "allotment" 
under  the  award,  and  that,  therefore,  the  defen- 
dants were  not  bound  to  carry  ofE  the  water  from 
the  ditch  under  the  provisions  of  the  award. 

Held,  also,  that. the  defendants  were  not 
guilty  of  misfeasance,  but  only  of  non-feasance. 

Held,  also,  on  the  authority  of  WiHiamnofi 
V.  Durham  Bural  DiMrict  Council  ([190()]  2 
K.  B.  t;.5  ;  75  L.  J.  K.  B.  498  ;  70  J.  P.  3.")2  ;  95 
L.  T.  471  ;  54  W.  R.  509  ;  4  L.  G.  R.  1163— Div. 
Ct.,  see  Sewers  and  Drains,  No.  21)— that, 
even  if  the  cottages  had  been  proved  not  to  be 
within  the  same  curtilage,  the  ditch  was  not  a 
sewer. 

Irving  r.  Carlisle  Rural  District  Council, 
[(1907)  71  J.  P.  212  ;  5  L.  G.  R.  776— Div.  Ct. 

(b)  Drainage. 

56.  Jlifih way — " Dra in " —  CatcJt -pit — Pouring 
llain  and  Storm  Water  on  to  adjoining  Land — 
Presumption  of  Legal  Origin  if  Eight  of  Local 
Authoritg  to  t(se  Drain — Highway  Act,  1835 
(5  &  6  Will.  4,  c.  50),  s.  67.] — A  complaint 
was  made  by  the  Attorney-General,  at  the  ! 
instance  of  the  local  authority  of  Bromley,  that  I 
the  defendant  had  stopped  up  a  drain  which  I 
carried  away  the  water  that  came  on  to  the  j 
highway.  This  means  of  carrying  off  the  water  ' 
had  existed  as  far  back  as  living  memory  would  \ 
go.  The  road  that  passed  the  spot  rose  on  either  j 
side,  and  the  land  on  the  side  away  from  the  j 
defendant's  land  sloped  to  the  road.    Under  these': 


circumstances  water  ran  down  to  this  spot  and 
was  impounded  on  the  surface  of  the  road  unless 
it  was  carried  away  by  some  means  or  other. 
There  were  catch -pits  on  either  side  of  the  road 
with  a  connection  between  them  by  which  the 
water  from  the  other  side  flowed  into  the  catch- 
pit  on  the  east  side,  and  the  whole  escaped  by  a 
pipe  six  feet  long,  which  carried  it  through  the 
hedge  and  discharged  it  on  the  defendant's  land. 
It  was  compatible  w  ith  certain  evidence  that  was 
given  in  the  case  that  there  had  at  one  time  been 
a  ditch  on  the  defendant's  land  which  carried 
away  the  water  from  the  point  at  which  it 
entered  the  land. 

Held — that  this  convenience  for  carrying 
away  the  water  was  a  "  drain "  within  the 
meaning  of  sect.  67  of  the  Highway  Act,  1835  ; 
and,  moreover,  that  a  legal  origin  was  possible 
and  ought  to  be  presumed  for  the  right  which 
was  claimed  by  the  local  authority  to  use  this 
drain  to  carry  awa}'  the  water  from  the  road. 

Judgment  of  Lord  Alverstone,  C.J.  ([1901]  2 
K.  B.  101  ;  70  L.  J.  K.  B.  512;  65  J.  P.  581  ;  49 
W.  R.  489;  84  L.  T.  562;  17  T.  L.  R.  422) 
reversed. 

Attorney-General  r.  Copeland,  [1902]  1 
[K.  B.  690  ;  71  L.  J.  K.  B.  472  ;  66  J.  P.  420  ; 
50  W.  R.  490  :    86  L.  T.  486  ;  18  T.  L.  R.  394 

— C.  A. 

(c)  Indictment  for  Non-Eepair. 

67.  Indictment  of  Inhabitants  ~IIii)hway  Act, 
1835(5  i:6  Will.  4,  c.  50),  ss.  94,  'do— Highways 
and  Locomotives  {Amendment)  Act,  1878  (41  &.  42 
Vict.  c.  77),  s.  10.] — On  an  inforniation  that  a 
certain  highway  was  out  of  repair,  justices 
ordeied  an  indictment  to  be  preferred  under  the 
Highway  Act,  1835,  s.  95,  against  the  inhabi- 
tants. A  rule  for  a  certiorari  was  obtained  on 
the  ground  that  the  procedure  relied  on  had  been 
impliedly  repealed  by  the  Highways  and  Loco- 
motives Act,  1878,  s.  10,  and  that  the  rural 
district  council  were  the  real  parties  liable. 

Held — that  the  justices'  order  was  right. 

R.  V.  Morse,  [1904]  W.  N.  114— Div.  Ct. 

58.  Order  for  Repairs — Indictment  hy  County 
Council — Highways  and  Locomotives  (^Amend- 
ment) Act,  1878  (41  &  42  Vict.  c.  77),  s.  10.]— The 
defendants  were  indicted  under  sect.  10  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878,  for  the  non-repair  of  a  certain  highway. 
The  order  made  by  the  county  council  upon  the 
defendants  directed  the  repairs  to  be  done  to 
the  satisfaction  of  the  county  surveyor.  It  was 
objected  that  an  order  in  these  terms  was  not 
warranted  by  the  section,  and  therefore  vitiated 
the  indictment. 

Held — that  anything  in  the  order  inconsistent 
with  sect.  10  of  the 'Act  of  1878  should  be 
ignored,  and  the  objecti(ju  was  accordingly 
overruled. 

Reg.  r.  Southport  Corporation,  (1901)  65 
[J.  P.  184 — BuckniJl,  J.,  Liverpool  Assizes. 

69.  Width  not  specijied  in  Indictment — Rcpair- 
ulAe    hy    Inhabitants  at    large — Substitution    of 
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tinncd. 

New  and  Broader  HUjliway — D'lxrepair — Order 
under  .irct.  \0  of  Ilif/Jiwai/s  titid  Locoinotlres 
dAmrndmcnt)  Act,  1878  (41  &  42  Vict.  c.  77), 
X.  10.] — In  1891  a  highway  was  closed  by  order 
of  quarter  sessions,  and  a  new  highway  was  sub- 
stituted for  it.  The  certificate  of  the  justices 
stated  that  the  new  highway  was  12  yards  wide, 
whereas  in  fact  it  was  14  or  1")  yards  wide.  The 
new  highway  fell  into  disrei^air.  An  order  was 
then  made  under  sect.  10  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  and  an 
indictment  was  preferred  against  the  highway 
authority — the  defendants.  Notices  were  served 
on  the  frontagers  hy  the  highway  authority  under 
sect.  150  of  the  Public  Health  Act,  187."),  after 
the  date  of  the  order.  The  width  of  the  road 
was  not  specified  in  the  indictment.  The  jury 
found  that  the  olil  road  was  a  highway  repairable 
by  the  inhabitants  at  large  before  1835. 

Held — that  on  such  finding  judgment  could 
be  entered  for  the  Crown. 

Kex  v.  Ckompton  Urban  District  Council, 

[(1902)  (56  J.  P.  5C)6  :  86  L.  J.  762  ;  20  Cox. 

C.  C.  243— Div.  Ct. 

(d)  Mandamus. 

60.  Cot)ijiJ(i'nit  ill  CmincU  tluit  Ilhihicaji  Is  out 
of  Itepdir — Admitted  Ifiijlnn/ ^f — Admitted  Need 
of  llepair — Dutij  of  County  Council  to  malte 
Order — IliqJnctiyx  and  Locomotires  {Amendment) 
Act,  1878  (41  &  42  Vict.  e.  11^,  a.  10.]— Complaint 
having  been  made  to  a  county  council  that  a 
district  council  had  failed  to  repair  and  main- 
tain a  certain  highway  within  their  district,  the 
county  council  instructed  their  surveyor  to 
inspect  it.  Upon  his  report  that  the  way  in 
question  was  a  liighway  and  was  out  of  repair, 
they  appointed  commissioners  to  hold  a  local 
inquiry,  with  the  result  that  the  commissioners 
reported  to  the  same  effect,  and  further  recom- 
mended the  county  council  to  issue  an  order 
under  sect.  10  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878.  The  council,  however, 
decided  not  to  make  any  such  order. 

The  Court  granted  a  rule  nisi  calling  upon  tha 
county  council  to  show  cause  why  a  mandamu.t 
shouM  not  issue  commanding  them  to  issue  an 
order. 

Eex  r.  Dorset  County   Cou>-cir..  (1903)  67 
[J.  P.  19— Div.  Ct. 

61.  Irin/i  lioadu — Jri.ik  Countij  and  District 
Councils — Local  Gorernment  (^Ireland)  Act,  1898 
(61  &  62  Vict.  c.  37),  ss.  SI,  82.]— If  an  Irish 
county  oi'  district  council  or  such  council's  con- 
tractor neglect  to  keep  roads  in  a  projier  state  of 
repair,  a  mandamus  will  issue  to  the  council,  who 
have  failed  to  discharge  the  duty  imposed  on 
them  by  sect.  82  of  the  Irish  Local  (Jovernment 
Act,  1898. 

Quirre,  whether  an  indictment  would  lie 
against  the  council  in  such  a  case. 

Rkx  v.  Clare  County  Council,  [1904]  2  Ir.  R. 

[-,fiy_C.  A. 


(e)  Materials  for  Bepair. 

62.  IliijJiwaySurvei/or — Supplying  Team  Woi-k 
— Member  of  District  Council — Surveyor  or  not — 
Iluihuaii  Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  46— 
Piihlic  'Health  Act,  1875  (38  &  39  Vict.  c.  55), 
.9.  Hi— Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  ss.  25,  46.]— By  the  Highway  Act, 
1835,  s.  46,  the  surveyor  of  the  parish  may  contract 
for  the  purchasing,  getting,  and  carrying  of 
materials  required  for  the  repairing  of  the  high- 
ways, but  he  may  not  share  or  have  any  interest 
in  any  such  contract  without  the  licence  in 
writing  of  two  justices  of  the  peace  previously 
obtained  by  him,  under  certain  penalties. 

By  the  Public  Health  Act,  1875,  s.  144,  urban 
authorities  have  the  powers  of  suiweyors  of  high- 
ways and  of  parish  vestries  under  the  Highways 
Acts. 

By  the  Local  Government  Act,  1894,  s.  25,  the 
district  council  of  every  rural  district  "... 
shall  also  have  as  resi^ects  highways  all  the 
powers,  duties,  and  liabilities  of  an  urban  sani- 
tary authoiity  under  sects.  144  to  148  of  the 
Public  Health  Act,  1875,  and  those  sections  shall 
applj'  in  the  case  of  a  rural  district  and  of  the 
council  thereof  in  like  manner  as  in  the  case  of 
an  urban  district  and  an  urban  authority." 
And  by  sect.  46  of  that  Act  a  person  is  not  to 
be  disqualified  from  being  a  member  of  the 
council  "  by  reason  of  being  interested  ...  in 
the  transport  of  materials  for  the  repair  of  roads 
or  bridges  in  his  own  immediate  neighbour- 
hood." 

The  respondent  H.  was  a  member  of  the 
Saddleworth  District  Council,  and  in  March, 
1897,  he  on  his  own  accoun>t  let  to  hire  a  team  to 
be  used  in  repairing  a  highway  within  the  dis- 
trict of  the  council  of  which  he  w«s  a  member, 
and  he  received  from  the  council  payment  in 
respect  thereof.  He  did  not  before  letting  for 
hire  as  aforesaid  obtain  any  licence  in  writing 
from  two  justices  of  the  peace.  He  was  there- 
ujjon  summoned  before  the  magistrates  for  the 
penalties  contained  in  the  Highways  Act,  1835, 
s.  46,  who,  however,  dismissed  the  summons. 

Held  (dismissing  the  appeal) — that  the 
magistrates  were  right. 

Buckley   r.    Hanson,    (1898)    18  Cox,  C.  C. 
[(\i<S ;  62  J.  \\  119  :  77  L.  T.  664— Div.  Ct. 

63.  Land  allotted  for  lioad-maliiny  Materials 
— Land  sold  to  llaihvay  Company — Proceeds  of 
Sale  in  Court — Ahsolute  Title  to  Land — Payment 
nut  of  Court  to  District  Council — Lands  Clauses 
Con.solidation  Act.  1845  (8  ct  9  Vict.  c.  18).  .v.  69 
—Sale  of  Krhansted  Parish  Lands  Act,  1876  (39 
&  40  Vict.  c.  62),  .s'.  1.]— Land  allotted  by  an 
inclosure  award  of  1834  to  a  highway  surveyor 
for  road  materials  was  bought  by  a  railway 
company  under  their  compulsory  powers.  The 
purchase-money  was  paid  into  Court,  the 
dividends  thereon  being  paid  to  the  surveyor  for 
the  time  being.  Upon  application  by  an  urban 
district  council,  as  the  present  highway 
authority,  for  payment  out  to  them  of  the 
capital  : — 

Held — that,  subject  to  the  consent  of  the 
Local  Government  Board,  the  money  might  be 
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■  Con-  \  tribute  to  the  expenses  of  such  work  as  amounts 
to  reconstruction. 


paid  out  to  the  council  under  sect.  69  of  the 
Lands  Clauses  Consolidation  Act,  1845,  as  they 
had  become  absolutely  entitled  to  it  under  sect.  1 
of  the  iSale  of  Exhausted  Parish  Lands  Act, 
1876. 

ItK  Brumby  and   Frodingham  Urban  Dis- 

[tiuct  Council,  (1905)  69  J.  P.  96  ;  3  L.  G.  R. 

258 — Kekewich,  J. 

64.  "  Wuxtc  Ground  or  Common  Land''' — Sheep 
WiiUi.i  on  Welsh  Mountain — Highway  Act,  1835 

(5  &  6  Will.  4,  c.  50),  s.  51.] — A  plaintiff  proved 
that  she  owned  certain  farms  adjoining  a  moun- 
tain and  had  always  let  to  the  tenant  of  each  the 
right  of  grazing  sheep  on  a  particular  part  of 
the  mountain.  She  showed  no  paper  title  to 
such  sheep  walks,  but  there  was  no  evidence  of 
title  in  any  other  person. 

Held — that  the  sheep  walks  were  not  "  waste 
land  or  common  ground''  within  sect.  51  of  the  j 
Highway  Act,  1835,  and  that  the  plaintiff  had 
sufficiently  proved  her  ownership  to  maintain  an 
action  against  the  highway  authority  who  had 
taken  stone  therefrom  without  her  consent  or  an 
order  of  justices. 

Scott   i\  Towyn  Rural  District  Council, 
[(1907)  5  L.  G.  R.  1050— Lord  Alverstone,  C.J. 

(f)  Miscellaneous. 

65.  Main  Roads — Blfferences — Arbitration — 
Local  Gorernment  Act,'  1888  (51  &  52  Vict.  c. 
41),  ss.  11  (4)  and  12  (2).]— The  words  "arbitra- 
tion rmder  this  Act"  in  sect.  12  (2)  of  the  Local 
Government  Act,  1888,  mean  arbitration  in 
accordance  with  the  provisions  of  sect.  62,  and 
do  not  refer  back  to  sect.  11  (4)  of  the  Act. 

In  re  Kent  County  Omncil  and  Sandgate  Local 
Board  ([1895]  2  Q.  B.  43  ;  64  L.  J.  Q.  B.  502  : 
.59  J.  P.  456  ;  43  W.  R.  601  ;  72  L.  T.  725  ;  15  R. 
452— Div.  Ct.)  followed. 

In    re    Isle    of    Wight   Rural    District 

[Council  and  Isle    op    Wight    County 

Council,  (1901)  65  J.  P.  87— Div.  Ct. 

66.  Bepalr  until  tahenover  hi/  Local  Authority 
—  Standard  of  Repair  —  Reconstruction  — 
Liability  for.] — A  covenant  to  contribute  a 
proportionate  part  of  the  expenses  of  repairing 
and  maintaining  a  road  until  undertaken  by  the 
local  authority  does  not  extend  to  contributing 
a  proportion  of  the  expense  of  an  entire  recon- 
struction of  the  road. 

In  construing  such  a  covenant  regard  must  be 
had  to  the  standard  cf  the  condition  of  the  road 
at  the  time  when  the  covenant  was  entered  into, 
and  the  obligation  is  to  contribute  a  propor- 
tionate part  of  the  expense  of  putting  it  into  a 
state  of  repair  corresponding  to  the  standard 
contemplated  or  existing  at  that  time. 

Where  the  road  is  reconstructed  for  the  pur- 
pose of  its  being  taken  over  by  the  local  authority, 
the  covenantor  is  liable  to  contribute  a  propor- 
tionate part  of  such  expenses  as  would  have  been 
incurred  in  putting  it  into  the  state  of  repair 
above    mentioned,    but   is  not    liable    to   con- 


Decision  of  Joyce,  J.  (68  J.  P.  181)  affirmed. 
Scott  v.  Brown,  (1905)  69  J.  P.  89— C.  A. 

67.  Subside^ice  by  Working  of  Coal  Mines- 
Measure  of  Damages — Raising  Road  to  Original 
Level— Public  Ilealth  Act,  1875  (38  &  39"Vict. 
c.  55),  s.  149 — Hiqhivays  and  Locomotives 
(^Amendment)  Act,  IS' S  (41  &  42  Vict.  c.  77), 
ss.  10,  27.] — A  highway  vested  in  the  plaintiffs 
under  sect.  149  of  the  Public  Health  Act,  1875, 
subsided  in  consequence  of  the  lawful  working 
of  the  defendants'  coal  mines.  The  plaintiffs, 
acting  upon  proper  advice,  raised  the  highway 
to  its  former  level,  and  sought  to  recover  the 
expenses  of  so  doing  from  the  defendants, 
who  contended  that  they  were  only  liable  to 
pay  the  cost  of  making  the  highway  as  com- 
modioirs  to  the  public  as  it  was  before, 
without  raising  it  to  its  former  level. 

Held — that  the  plaintiffs,  acting  bond  fide  in 
the  interests  of  the  public,  were  entitled  to  raise 
the  highway  to  its  former  level,  and  to  recover 
the  cost  of  so  doing  from  the  defendants. 

Decision  of  Jelf,  J.  ([1905]  2  K.  B.  823  ;  69 
J.  P.  323  ;  93  L.  T.  307  ;  21  T.  L.  R.  569  ;  3 
L.  G.  R.  817)  reversed. 

Wednesbury  Corporation  v.  Lodge  Hole 

[Colliery  Co.,  Ld.,    [1907]  1  K.  B,  78;  76 

L.  J.  K.  B.  68  :    71  J.  P.  73  ;'95  L.  T.  815 ;  23 

T.  L.  R.  80  ;  5  L.  G,  R.  43-0.  A. 

68.  Trust  for  Repair  of  Road — Road  taken 
over  by  Local  Authority — Contimuince  of  Trust.'] 
— A  testator  in  1709  devised  real  estate  to 
trustees  after  the  death  of  his  aunt  and  certain 
annuitants,  and  bequeathed  the  sum  of  £3,000 
upon  trust  to  build  galleries  in  Great  St.  Mary's 
Church  in  Cambridge,  and  construct  a  causeway, 
and  to  set  aside  £40  a  year  for  the  repair  of  the 
galleries  and  causeway,  and  after  directing  the 
foundation  of  two  travelling  fellowships  gave  the 
overplus  to  the  University  Library.  By  an 
order  of  the  Court  made  on  the  petition  of  the 
trustees  in  1 742  a  further  sum  of  £40  a  year  was 
ordered  to  be  expended  on  the  causeway.  Under 
the  Local  Government  Act,  1888,  the  causeway 
was  declared  a  main  road,  and  was  now  con- 
trolled by  the  Cambridgeshire  County  Council 
and  Chesterton  District  Council.  The  University 
now  applied  that  so  much  of  the  £40  a  year 
bequeathed  by  the  testator  as  was  not  required 
for  repair,  and  the  whole  of  the  £40  a  year 
payable  under  the  order  of  1742,  might  be  applied 
for  the  purposes  of  the  library. 

Held — that  the  trusts  for  the  repair  of  the 
road  were  still  subsisting. 

Attorney-General  v.  Day,  [1900]  1  Ch.  31  ; 
[69  L.  J.  Ch.  8  ;  64  J.  P.  88  ;  81  L.  T.  806— 

North,  J. 

(g)  Misfeasance. 

69.  Negligence  —  Personal  Injuries  —  Road 
excavated  for  Sewer  —  Trench  insufficiently 
filled  in — Heap  of  Soil  on  other  Side  of  Road — 

Accident  to   Cab.] — In  an  action  against  a  cor- 
poration,  who  were  the  highway  and  sanitary 
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authority,  it  appeared  that  the  plaintiff  was 
in  a  hansom  cab,  whicli  was  overturned  under 
the  following  circumstances :  The  cabman 
seeing  that  the  near  side  of  the  road  was  danger- 
ous owing  to  the  soil  on  the  top  of  a  new  sewer 
having  "  settled,"  turned  to  the  offside  of  the 
road,  and  there  ran  into  an  unlighted  heap  of 
soil. 

Darling,  J.  held  that  the  defendants  were 
guilty  only  of  non-feasance  and  withdrew  the 
case  from  the  jury  ;  the  Court  of  Appeal  con- 
sidered that  the  circumstances  required  further 
investigation,  and  ordered  a  new  trial  (18  T.  1j. 
K.  171).  At  the  second  trial  Phillimore,  J.  left 
to  the  jury  certain  questions  with  the  following 
result :  (1)  Was  the  left  half  of  the  road  dan- 
gerous to  trafhc  ? — Yes,  sufficiently  so  to  justify 
the  driver  in  crossing  over  to  the  offside.  (2)  If 
so,  was  the  filled-up  trench  dangerous,  or  the 
other  part  of  the  road  ? — Both,  chiefly  the 
trench.  (3)  Was  the  road  left  in  a  proper  con- 
dition by  the  defendants  after  the  sewer  was 
completed  ? — Yes,  properly  finished  at  the  time, 
but  the  rain  spoilt  it.  (4)  Did  the  cabman  go 
to  the  offside  on  account  of  the  work  not  being 
jjroperly  finished  ? — Yes.  (5)  Was  the  heap  i)ut 
on  the  road  by  the  direction  or  permission  of 
the  defendants  ? — No. 

Held  (Eomer,  L.J.  doubting) — that  upon 
these  findings  the  plaintiff  was  entitled  to 
judgment. 

Per  M.R. — The  defendants,  having  once  made 
the  road  founderous,  were  in  the  position  of  con- 
tinuing misfeasors  until  they  had  put  it  back 
into  a  fit  condition  for  traffic ;  and,  as  they 
knew  of  the  existence  of  the  heap,  on  to  which 
their  misfeasance  compelled  the  cabman  to  drive, 
and  must  be  taken  to  have  contemplated  it  as  a 
possible  danger,  they  were  liable  for  the  damage 
caused  by  it  overturning  the  cab,  although  they 
were  not  responsible  for  it  being  there. 

Decision  of  C.  A.,  S7ih  7wm.  Bull  v.  SJiuredltch 
Corporation,  (1903)  11)  T.  L.  R.  ()4,  aftirmed. 

Shoreditch  Corporation  v.  Bull,  []!)04]  2 

[K.  B.  756  ;  2U  T.  L.  E.  254  ;    00  L.  T.  210: 

08  J.  P.  415— H.  L. 

tQ.  Kefjlifjenee — Steaiii  Holler  —  Damage  to 
Ga.tpijWii — Personal  Injurii from  Gan  E-vjjlosion.] 
— The  defendants,  the  highway  authority  for  the 
district,  used  a  heavy  steam  roller  for  the  repair 
of  the  streets,  which  crushed  by  its  weight  the 
gas  mains,  and  so  caused  an  escape  of  gas  into 
the  sewer,  which  resulted  in  an  ex]ilosion 
whereby  the  plaintiff  was  injured.  The  gas 
mains  were  laid  at  such  a  depth  as  to  be  unhurt 
by  ordinary  traffic. 

Held — that  the  defendants  had  been  guilty 
of  negligence  in  using  su;;h  a  steam  roller. 
Driscoll  r.  Poplar  Board  of  Works,  (18!t8) 
[62  J.  P.  40  ;  14  T.  L.  II.  9i)— Div.  Ct. 

71.  Kegligence  of  Contractor -- LiahUitij  of 
Local  Avthority.'] — Where  a  local  authority 
employs  a  contractor  to   repair  a  road,  and  he 


leaves  a  heap  of  materials  lying  on  it  without 
fence  or  lights,  the  authority  are  liable  to  persons 
who  suffer  injury  therefrom. 

In  such  a  case  the  negligence  of  the  contractor 
is  not  "casual  or  collateral  negligence,"  but 
negligence  in  doing  the  thing  contracted  for, 
and  the  authority  cannot  shelter  themselves 
behind  the  contractor. 

Clements  r.  Tyrone  County  Council,  [1905] 
[2  Ir.  E.  542— C.  A. 

72.  Non-repair — Accident  causing  Damage — 
Misfeasance — Nonfeasance — Liahility  of  Public 
Authority  —  Liverpool  Improvement  Act,  1846 
(9  &  10  Vict,  r.cxxvii.),  ss.  36,  37,  38  and  58.]  — 
By  the  Liverpool  Improvement  Act,  1846,  s.  36, 
the  corporation  of  Liverpool  were  declared  to  be 
the  surveyors  of  highways  for  the  borough.  By 
sect.  37  the  control  of  the  streets  was  vested  in 
the  corporation.  By  sect.  38  the  corporation 
were  empowered  to  form  or  pave  streets  with 
such  materials  as  tbey  should  think  fit.  By 
sect.  58  it  was  enacted  that  the  corporation 
should  be  liable  to  be  indicted  at  common  law 
for  the  want  of  sufficient  repair  of  any  highway 
in  the  borough  in  the  same  manner  as  any 
person  or  persons  liable  to  the  repair  of  such 
highways  was  or  were  before  the  passing  of  the 
Act. 

The  plaintiff 's  horse  and  trap  were  being 
driven  along  a  public  highway  in  Liverpool, 
when  the  horse  was  injured  owing  to  a  hole 
having  been  formed  in  the  roadway.  There 
was  no  evidence  of  misfeasance  on  the  part 
of  the  defendants.  The  want  of  repair  was 
admitted. 

Held — that  the  liability  which  was  imposed 
by  the  Act  of  1846  on  the  defendants  was  a 
liability  of  the  same  nature  as  that  placed  on  the 
inhabitants  of  a  })arish  by  the  common  law,  which 
could  only  be  enforced  by  the  Crown  b}'  means 
of  an  indictment,  and  that  the  defendants  were 
not  liable  to  be  sued  by  an  individual  for  damages 
for  non-feasance. 

Ilartnell  v.  Hyde  Commissioners  ((1863)  4  B. 
&  S.  361)  was  decided  upon  a  special  statute, 
and,  since  Cowley  v.  Newmarket  Local  Board 
([1892]  A.  C.  34.5  ;  62  L.  J.  Q.  B.  65  ;  56  J.  P. 
805  ;  67  L.  T.  486— H.  L.),  it  is  no  longer  law, 
so  far  as  it  lays  down  any  general  principle 
which  is  not  consistent  with  the  decision  in  that 
case. 

Maguire  r.  LiVERPOor,  Corporation.  [1905] 

[1    K.    B.   767  ;   74   L.  .J.  K.  B.  369  :  69  J.   P. 

153 ;  53  W.  E.  449  ;  3  L.  G.  R.  485  ;  21  T.  L.  E. 

278  ;  92  L.  T.  374— C.  A. 

73.  Non-repair  —  lioad  ])axed  ivith  Setts  on 
Aspltalte  Bed  a  long  Time  ago — Pitch  oo:i7ig 
through  Setts,  causing  Damage — Misfeasance  or 
Non-feasance.] — An  action  was  brought  against 
the  defendants,  a  highway  authority,  to  recover 
damages  for  injury  sustained  by  the  plaintiff  in 
consequence  of  the  defendants  negligently 
placing  certain  pitch  or  tar  on  a  road,  and 
negligently  allowing  the  same  to  remain  for  an 
unreasonable  time,  whereby  the  road  became 
uneven  and  dangerous  ;  alternatively  for  damages 


81 


HIGHWAYS,   STEEETS   AND   BRIDGES. 


82 


Repair  and  Maintenance  of  Highways — Con- 
trnved. 

for  a  nuisance.  The  evidence  sliowetl  that  the 
injuries  were  caused  by  the  plaintiflE's  mare 
slipping  on  a  pool  of  pitch  or  tar,  which  had  in 
consequence  of  the  hot  weather  oozed  up  between 
the  setts  of  wood  or  stone  from  the  asi)haUe 
beneath.  The  road  had  been  constructed  a  long 
time  before  the  accident.  A  county  court  judge 
held  that  there  was  no  evidence  to  go  to  the 
jury  of  misfeasance  on  the  part  o£  the  defen- 
dants, and,  as  they  were  not  liable  in  damages 
for  mere  omission  to  repair,  he  non-suited  the 
plaintiff. 

Held — that  as  no  evidence  was  given  before 
the  county  court  judge  that  the  road  had  been 
improperly  constructed,  he  was  right  in  conclud- 
ing that  the  accident  did  not  arise  from  the 
misfeasance  of  the  defendants. 

HoLLOWAY  r.  Birmingham  Cobpoeation, 
[(1905)  (;y  .J.  p.  358  ;  3  L.  G.  K.  S7S— Div.  Ct. 

74.  Renuiral  of  Prat rrf ion  from  Danger  to 
Public — Flooding  of  Ito  id — Liahilitij  of  Jligh- 
ivag  Auf/mrifg.] — The  only  liability  on  a  high- 
way authority  is  for  acts  of  misfeasance,  and 
there  is  no  liability  for  acts  of  non-feasance. 

In  1877  there  was  a  stream,  afterwards  a 
backwater,  bj'  the  side  of  a  road,  and  in  flood 
time  the  stream  overflowed  tlie  road.  This  was 
represented  to  the  district  authority  as  a  danger 
to  the  public,  and  a  post  and  rail  fence  was  put 
up  by  the  highway  authority  to  protect  per^ons 
going  along  the  load  in  time  of  flood.  The 
defendants'  predecessors  put  up  the  fence,  and 
it  existed  for  twenty-two  years  ;  and  then  the 
defendants,  on  the  report  of  their  surveyor,  took 
it  down  on  January  2(ith,  liM)0,  and  did  nothing 
else  up  to  February  16th,  at  which  time  there 
was  a  Mood  which  covered  the  road,  and  the 
eleceased,  driving  along  the  road,  drove  into  the 
ditch  and  was  drowned. 

Held — that  the  death  of  the  man  was  caused 
by  the  defendants  doing  that  which  was  a 
misfeasance  —that  is,  by  their  act  in  pulling  down 
the  old  fence. 

Whyler  r.  Bingham  Rural  District 
[Council,  [1901]  1  K.  B.  45  ;  70  L.  J.  K.  B. 
207;  64  J.  P.  77  ;  88  L.  T.  6.52  ;   17  T.  L.  R. 

23— C.  A. 

(h)  Mode  of  Repair. 

75.  Mandatory  Order — Petal ning  Wallg  — 
Main  Poad — Puty  to  repair  Wallt: — Mandatory 
Injunction  —  Declaration  —  Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  11.— The 
liability  of  a  highway  authority  is  general,  i.e., 
merely  to  maintain  and  repair  the  highway  ; 
they  must  select  and  adopt  proper  methods  of 
performing  their  duty  ;  the  Court  will  not  pre- 
scribe methods,  but  merely  consider  the  result. 

Queere,  whether  any  body  of  persons  other 
than  the  inhabitants  of  a  parish  are  under  any 
legal  liability  for  not  repairing  highways. 

The  owner  of  land,  through  which  a  main  road 
ran,  brought  an  action  against  the  county  council 
claiming  a   declaration   that  the   council    were 


liable  to  repair  the  retaining  walls  on  either  side 
of  such  road  ;  he  also  asked  for  a  mandatory 
injunction  ordering  the  council  to  do  any 
necessary  repairs   to   such    walls. 

Held — that  the  Court  could  not  consider 
whether  the  repair  of  these  walls  (or  any  other 
particular  work)  was  necessary  for  the  proper 
maintenance  of  the  road,  and  that  it  would  be 
contrary  to  practice  to  grant  a  mandatory 
injunction  to  do  repairs,  even  if  the  council  were 
liable  to  repair  the  walls. 

Attorney  -  General  r.  Staffordshire 
[County  Council,  [1905]  1  Ch.  336  ;  74 
L.  J.  Ch.  153  :  69  J.  P.  97  ;  .53  W.  R.  312  ;  92 
L.  T.  288  ;  21  T.  L.  R.  139  ;  3  L.  G.  R.  379— 

.Joyce,  J. 

76.  Paring  vit/i  Tarmac — Motor  Car  Trials 
— Improrenient  of  Pond — Whether  P.rj?enditnre 
Luni'ul — Bona  fide  E.verci,se  of  Statutori/  Powers 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  149,  2 4 (i— Municipal  Corporations  Act,  \^^2 
(45  &  46  Vict.  c.  50),  s.  141. J— The  Brighton 
Corporation  paved  with  "  tarmac "  two  roads 
upon  which  the  Automobile  Club  held  motor 
races.  The  Divisional  Court  granted  a  writ  of 
certiorari  to  bring  up  and  quash  resolutions  of 
the  corporation  for  the  payment  of  the  expenses 
of  such  paving. 

On  appeal  :  Held — that  the  decision  should  be 
rever'sed,  the  corporation  having  bond  Jide  avnved 
at  the  conclusion  that  the  work  would  improve 
the  highway  for  use  by  the  inhabitants  of,  and 
visitors  to,  the  borough,  although  the  occasion  of 
the  work  was  to  enable  the  Automobile  Club  to 
hold  their  meeting  for  motor  car  speed  trials  at 
Brighton. 

Decision  of  Div.  Ct.  (70  J.  P.  377  :  54 
W.  R.  539  ;  95  L.  T.  391  ;  22  T.  L.  R.  497  ; 
4  L.  G.  R.  1104)  reversed. 

R.  r.  Brighton  Corporation,  (1907)  71  J.  P. 

[265  ;    96   L.   T.    762  ;    23   T.   L.    R.   440 :    5 

L,  G.  R.  584— C.  A. 

77.  Sea  Wall — Esplanade — Worhs  necessary 
for  Protection  of  Road — Ammal  Payment — 
'Local  Government  Act,  1888  (51  &  52  Vict.  c. 
41),  s.  11,  .'<ub-s.  2.] — A  local  authority  under 
an  obligation  to  keep  up  a  road  is  chargeable 
with  the  cost  of  works  necessary  for  the  pre- 
servation of  the  road,  even  though  they  may  not 
actually  foirn  part  of  it,  such  as  a  sea  wall  and 
groynes  necessary  to  prevent  a  road  running 
along  the  sea  shore  from  being  periodically 
injured  by  inroads  of  the  sea. 

The  fact  that  a  footpath  along  the  top  of  such 
sea  wall  is,  besides  being  part  of  the  highway, 
used  as  a  promenade  or  esplanade  for  the  pur- 
poses of  pleasure  does  not  affect  the  liability  to 
repair. 

The  words  "  annual  payment  towards  the 
costs  of  maintenance  and  repair  "  in  sect.  11, 
sub-sect.  2,  of  the  Local  Government  Act,  1888, 
mean  a  payment  to  be  made  annually  in  respect 
of  the  expenditure  of  the  particular  year,  not  a 
fixed  sum  to  be  arrived  at  by  taking  the  average 
expenditure  over  a  series  of  years. 

Judgment  of  the  Court  of  Appeal,  snh  nom. 
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tinued. 

Kent  County  Council  y.  Sandgnte  Urban  District 
Council  ((1897)  61  J.  P.  r,17;  13  T.  L.  R.  476) 
reversed. 

Sandgate  Urban  District  Council  r.  Kent 

[County    Council,    (1899)   79    L.   T.  425  ; 

15  T.  L.  E.  59— H.  L.  (E.). 

78.  Use  of  Steam  RollerStatutable  Rights- 
Injury  to  Gas  Pipes  in  the  Exercise  of  such 
Jiigfits.'] — The  plaintiffs,  a  gas  company,  laid 
down  pipes  under  the  surface  of  certain  roads,  fis 
they  were  entitled  by  statute  to  do,  in  order  to 
supply  gas  for  public  and  private  purposes. 
The  defendants  were  charged  by  statute  with 
the  duty  of  maintaining  the  roads  in  the  county, 
and  were  for  that  purpose  authorised  to  purchase 
or  hire  a  steam  roller.  The  defendants  used 
steam  rollers  for  the  repair  of  the  roads,  but  the 
rollers  were  so  heavy  as  to  frequently  injure  the 
plaintiffs'  pipes,  though  they  were  laid  at  a  depth 
sufficient  to  be  safe  from  injury  by  the  ordinary 
traffic  and  ordinary  mode  of  repair,  if  such  rollers 
had  not  been  used. 

Held — that  the  plaintiffs  were  entitled  to  an 
injunction  to  restrain  the  defendants  from  using 
steam  rollers  in  such  a  way  as  to  injure  the  pipes 
of  the  plaintiffs  then  properly  laid  under  the 
rofids,  regard  being  had  to  what,  at  the  time  of 
the  laying  of  the  pipes,  was  the  ordinary  traffic, 
and  the  reasonable  means  of  repairing  the  roads. 

Gas  Light  and  Colte  Co.  v.  St.  Mary  Abbotts 
Vestry  ((1885)  15  Q.  B.  D.  1  ;  54  L.  J.  Q.  B.  414  ; 
49  J.  P.  469  ;  33  W.  R.  892 ;  53  L.  T.  457— 
C.   A.)   followed. 

Alliance  and  Dublin  Consumers  Gas  Co. 

[r.    Dublin    County    Council,    [1901]    1 

Ir.  R.  492— C.  A. 

(i)  Ratione  Tenurae. 

79.  Ed'eniptionfro)n  Hates — Bargain  reliering 
from  Repair — Xoininal  Sum  paid  in  Bischnrqe 
of  Liability— Hi qhway  Act,  1835  (5  &  6  Will.  4, 
e.  50), .?.  Wi— Highway  Act,  1862  (25  &  26  Vict.  c. 
61),  s.  35.] — By  sect.  35  of  the  Highway  Act, 
1862,  a  person  liable  to  repair  a  highway  ratione 
tenurcB  was  enabled  by  a  process  described  in 
the  section  to  apply  for  an  order  relieving  him 
from  the  responsibility  of  repairing  in  future  ; 
and  the  justices  were  authorised  in  this  form  of 
procedure  to  make  an  order  by  which  they  fixed 
a  certain  sum  to  be  paid  by  the  person  so  apply- 
ing in  full  discharge  of  all  claims  thereafter  in 
respect  of  the  repair  and  maintenance  of  such 
highway.  Justices  fixed  a  merely  nominal  sum, 
and  for  a  considerable  time  the  order  thus  made 
was  pursued. 

Held— that  there  was  no  reason,  in  the 
absence  of  fraud,  why  the  bargain  thus  made 
under  statutory  authority  was  to  be  set  aside 
simply  because  the  magistrates  did  not  fix,  as 
they  should  have  done,  a  capital  sum  such  as  in 
their  judgment  would  have  been  adequate  pay- 
ment in  respect  of  the  liability  of  which  they 
were  relieving  the  proprietor  of  the  laiul. 

Decision   of   the   Couit   of  Appeal  ([1899]    1 


Q.  B.  1026  ;  68  L.  J.  Q.  B.  640  ;  63  J.  P.  373  ; 
47  W.  R.  581  ;  80  L.  T.  587  ;  15  T.  L.  R.  346) 
affirmed. 

Dalton     Overseers    v.     North     Eastern 

[Ry.  Co.,  [1900]  A.  C.  345  ;  69  L.  J.  Q.  B. 

650  ;  64  J.  P.  612  ;  82  L.  T.  693  ;  16  T.  L.  R. 

419— H.  L.  (E.). 

80.  ^^ Ijcgal  Exemption"  from  Highway  Rate 
— No  Etidence  of  actual  Exemptioji — Highway 
Act,  1835  (5  &  6  Will.  4,  c.  50),  s.  33.]— If  an 
owner  of  land  did  not  pay  highway  rates  in 
respect  thereof  before  1.835,  the  fact  that  he,  as 
owner  of  such  land,  is  under  an  obligation  to 
repair  some  highway  ratione  temtrce  may  be  * 
sufficient  ground  for  treating  such  exemption  as 
a  legal  one  within  the  meaning  of  sect.  33  of  the 
Highway  Act,  1835.  But  an  obligation  to  repair 
some  road  in  the  district  ratione  tenures  is  in 
itself  no  evidence  of  a  "legal  exemption,"  unless 
the  owner  proves  also  that  he  was,  in  respect  of 
the  land  in  question,  actually  exempt  from 
statute  dutj'',  or  rates  in  lieu  thereof,  before 
1835. 

The  burden  of  proof  is  on  him,  at  any  rate 
if  the  rating  authority  are  bond  fide  unable  to 
give  any  evidence  on  the  point. 

On  an  appeal  to  sessions  against  a  highway 
rate,  F.  proved  that  he  was  liable  to  repair  twa 
miles  of  road  ratione  tenurcv  ;  the  oldest  rate 
books  in  existence  showed  that  since  1862  he 
had  also  paid  highway  rates  in  respect  of  the 
property  liable  for  such  repairs  ;  and  he  gave  no 
evidence  of  exemption  in  fact  before  that  date. 
Sessions,  nevertheless,  held  (67  J.  P.  36)  that  he 
was  "legally  exempt." 

Held — that  Sessions  had  decided  wrongly. 

Heath    v.    Weaierltam     Orerseers    ([1894]    2 
Q.  B.  184  ;  63  L.  J.  M.  0.  187  ;  58  J.  P.  557  ;  42 
W.  R.  478  ;  70  L.  T.  729— Div.  Ct.)  discussed. 
BiNGLEY  Urban  District  Council  r.  Fer- 

[RAND,  [1903]   2  K.  B.  445  ;    72  L.  J.  K.  B. 

734  ;  67  J.  P.  370  ;  52  W.  R.  79  ;  89  L.  T.  333  ; 
19  T.  L.  R.  592  ;   1  L.  G.  R.  845— Div.  Ct. 

81.  Owner  or  occupier  liable — Local  Govern- 
ment Act,  1894  (56  &  57  Vict.  e.  73),  s.  25, 
sub-s.  2.] — Sect.  25,  sub-sect.  2,  of  the  Local 
Government  Act,  1894,  provides  that,  "  where  a 
highway  repairable  ratione  tenurre  appears  .  .  . 
not  to  be  in  proper  repair,  and  the  person  liable 
to  repair  the  same  fails  .  .  .  to  place  it  in  proper 
repair,  the  district  council  may  place  the  high- 
way in  proper  repair,  and  lecover  from  the 
person  liable  to  repair  the  highway  the  necessary 
expenses  of  so  doing." 

Held,  that  the  owner  of  the  lands  is  not  "  the 
person  liable  to  lejiair"  within  the  meaning  of 
this  sub-section,  and  that,  therefore,  when  the 
district  council  place  in  repair  a  highway  repair- 
able ratione  tenurce,  they  cannot,  under  this  sub- 
section, recover  the  expenses  of  so  doing  from  the 
owner,  as  the  liabilitj'  for  such  repairs  is — as  it 
was  before  the  passing  of  the  Act — upon  the 
occupier  and  not  upon  the  owner. 
CucKFiELD    Rural    District    Council    r. 

[Goring,    |1898]  1  Q.   B.  865  ;  62  J.  P.  358  ; 

67  L.  J.  Q.  B.  539  ;  78  L.  T.  530  ;  14  T.  L.  R. 
362  ;  46  W.  R.  541— Div.  Ct. 
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82.  Owner  or  Occupier  Liahle—Becorery  of 
Ex2)enseg  incurred  by  District  Council  ■in  effect- 
ing BejMjirs — Local  Government  Act.  1894  (56  & 
57  Vict.  c.  7.3),  s.  25,  subs.  2.] — At  the  time  the 
Local  Government  Act,  1S94,  was  passed,  it  was 
well-settlci  law  that  an  owner  of  lands  who  is  not 
the  occupier  of  them  couldnot  be  charged  T'fff'iorte 
tenwce  with  the  repair  of  a  highway.  The  occupier 
alone  was  the  person  liable.  The  Local  Govern- 
ment Act,  1894,  s.  25,  sub-s.  2,  enacts  that :  "Where 
a  highway  repairable  ratione  tenur(B  appears  on 
the  report  of  a  competent  surveyor  not  to  be  in 
proper  repair,  and  the  person  liable  to  repair  the 
same  fails  when  requested  so  to  do  by  the  district 
council  to  place  it  in  proper  repair,  the  district 
council  may  place  the  highway  in  proper  repair, 
and  recover  from  the  person  liable  to  repair  the 
highway  the  necessarj'  expenses  of  so  doing." 

Held — that  the  Local  Government  Act,  1894, 
in  no  way  altered  the  incidence  of  liability,  and 
that  the  owner  of  lands  which  are  in  the  possession 
of  his  tenants  is  not  the  person  liable  for  the 
expenses  of  repairing  the  highway  within  the 
meaning  of  the  sub-section. 

Cuckjield  Rural  District  Council  v.  Goring 
([1898]  1  Q.  B.  865  ;  67  L.  J.  Q.  B.  .539  ;  62  J.  P. 
358  ;  46  W.  R.  541  ;  78  L.  T.  530  ;  14  T.  L.  R. 
362 — Div.  Ct.,  supra)  approved. 

Daventry  Rural  District  Council  v. 
[Parker,  [1900]  1  Q.  B.  1  :  69  L.  J.  Q.  B.  105  ; 
48  W.  R.  68  ;  81  L.  T.  403  ;  16  T.  L.  R.  5— C.  A. 

83.  Stile  and  Public  Footpath — Eridence.'\ — 
The  defendant  was  the  yearly  tenant  of  a  farm 
through  which  there  was  a  public  pathway.  At 
one  point  in  its  course  there  was  a  stone  stile 
with  stone  steps,  some  of  which  had  been  worn 
away  by  time  and  use.  In  crossing  this  stile  the 
plaintiff  slipped  on  one  of  the  steps  and  broke 
his  leg. 

It  was  proved  on  behalf  of  the  plaintiff  that  the 
defendant's  predecessor  in  possession,  who  was 
also  owner,  had  done  repairs  to  the  path  and 
stile,  and  there  was  also  evidence  that  previous 
occupiers  had  done  some  repairs,  and  the  defen- 
dant also  had  done  something,  but  none  of  the 
repairs  were  considerable.  There  was  no  evi- 
dence that  the  parish  had  ever  repaired  or 
required  any  occupier  to  repair. 

Held— that  a  few  trifling  repairs  for  his  own 
benefit  did  not  impose  upon  the  defendant  the 
duty  of  continuing  such  repair  for  the  benefit  of 
others,  and  that  there  was  not  sufficient  evidence 
to  warrant  the  conclusion  that  the  defendant 
was  liable  to  repair  ratione  tenurce. 

Qucere,  if  an  action  will  lie  at  the  instance  of 
a  private  person  against  one  liable  to  repair 
ratione  tenurce  in  respect  of  non-repair. 

Rundle   r.   Hearle,    [1898]   2  Q.  B.  83  ;   67 

[L.  J.  Q.  B.  741  ;  78  L.  T.  561  ;  14  T.  L.  R. 

440  ;  46  W.  R.  619— Div.  Ct. 

84.  Writ  ad  quod  damnum — Inquisition — Loss 
of  and  jfresumption  of  King's  Licence — Stoppiing 
up   old  Highwaij — Substitution  of   neui  Road — 


Cliange  in  Character  of  Road — Obligations  im- 
posed on  Grantee — Repair  of  new  Road — Lia- 
bility to  repair  charged  on  Alienees — Several 
Owners  and  Occupiers — Fach  liable  to  ivhole 
Charge — Local  Govertiment  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  25,  S7ib-s.  2.] — The  plaintiffs 
claimed  under  sect.  25,  sub-sect.  2,  of  the  Local 
Government  Act,  1894,  the  amount  of  expenses 
incurred  by  them  in  the  repair  of  a  road  within 
their  district  called  Ember  Lane,  which  was  the 
new  road  set  out  pursuant  to  an  inquisition  of 
1773  taken  by  G.  O.  under  a  writ  of  ad  quod 
damnum.  Although  the  writ  and  inquisition 
and  return  were  proved  by  the  production  of 
records  of  the  quarter  sessions  of  Surrey,  no 
trace  could  be  found  of  any  licence  by  the  king, 
which  in  the  ordinary  course  should  have  been 
granted  in  the  terms  of  the  findings  of  the  jury 
upon  the  inquisition.  If  any  such  licence  was 
granted  it  appeared  to  have  been  lost.  There 
was  no  doubt  that  the  inquisition  was  acted 
upon  ;  the  old  road  was  stopped  up,  and  the  new 
road  was  made,  and  had  ever  since  been  used  as 
a  highway  except  that  it  had  become  a  cul  de  sac 
for  carts  and  carriages.  There  was  also  evidence 
that  the  new  road  was  never  repaired  by  the 
inhabitants  or  by  any  public  authority.  There 
was  evidence  that  such  repair  as  had  from  time 
to  time  been  done  was  done  by  owners  of  lands 
forming  part  of  the  lands  referred  to  in  the 
inquisition  as  the  lands  of  G.  0. 

Held — that  it  must  be  presumed  that  a  licence 
was  granted  by  the  king,  and  that  the  old  road 
was  stopped  up  and  Ember  Lane  set  out  and 
substituted  for  it  under  such  licence,  and  that  the 
licence  was  granted  in  the  terms  and  subject  to 
the  conditions  of  the  inquisition,  as  it  was 
impossible  to  suppose  that  the  Crown  would 
override  the  rights  of  the  public  by  granting  a 
licence  which  did  not  give  to  the  public  the 
protection  required  by  the  inquisition,  and  that 
G.  O.  was  allowed  to  stop  up  the  road  on  condition 
that  he  and  his  heirs  should  keep  the  sub- 
stituted road,  Ember  Lane,  in  repair  ;  and  that 
the  fact  that  the  road  had  become  a  cul  de  sac 
for  carts  and  carriages  had  not  taken  away  the 
rights  of  the  public  to  use  it  so  far  as  it  might  be 
found  convenient  to  do  so  for  carts,  carriages, 
and  horses. 

Held  also — that  as  G.  0.,  his  heirs  and 
assigns,  accepted  and  acted  on  the  grant  by 
stopping  up  the  old  highway,  this  was  sufficient 
to  establish  an  obligation  ratione  teimrce  to 
repair  the  new  road  made  in  place  of  the  old 
road  so  stopped  up  ;  and  that  it  was  immaterial 
whether  such  grant  was  made  and  accepted 
before  or  after  the  reign  of  King  Richard  1. 

The  defendant  admitted  that  he  was  the  owner 
and  occupier  of  Ember  Court  from  September 
29th,  1899,  to  October  24th,  1900,  and  that  Ember 
Court  formed  part  of  the  lands  formerly  belonging 
to  G,  0.,  and  that  the  expenses  in  question  were 
incurred  about  August,  1900.  But  it  was  true 
that  some  part  of  the  lands  of  G.  0.  referred  to  in 
the  inquisition  never  belonged  to  the  defendant. 

Held — that  the  liability  to  repair  was  charged 
upon  the  heirs  and  assigns  of  the  lands  con- 
stituting the  Ember  Court  estate   of  G.  0..  and 
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tinxed. 
that  the  defendant,  being  one  of  several  alienees, 
was  liable  to  the  whole  charge. 

The  principle  of  Reg.  v.  BucMiigh  {Duchess) 
((1705)  1  Salk.  357)  followed. 
ESHER       AMD       DiTTONS       URBAN      DISTRICT 

rCouNCiL   v.  Marks,  (1902)  71   L.  J.  K.  B. 

809  ;    m  J.  P.  248  :    50   W.  E.  880  ;    86  L.  T. 

222  ;  18  T.  L.  R.  383— Walton,  J. 

VIII.  EXTRAORDINARY  TRAFFIC, 
(a)  Contributory  Negligence  of  Authority. 

85.  Locomothrs — Public  JVt/ixance — Damage 
/„  lliiad— Alleged  Neqlect  of  Authority  to  Repair 
—Locomotii-e  Act,  1861  (24  &  25  Vict.  c.  70), 
s.  13.]— An  action  was  brought  by  the  Attorney- 
General  on  the  relation  of  a  highway  authority 
for  an  injunction  to  restrain  the  defendant  from 
using  any  loct)motive  on  a  certain  highway  in 
such  a  way  as  by  damage  to,  or  obstruction  of, 
the  said  highway  to  cause  a  public  nuisance. 
Upon  an  application  for  an  interim  injunction, 
until  the  trial  of  the  action,  affidavits  were  filed 
stating  that  the  defendant  had  by  the  use  of 
traction  engines  antl  trucks  rendered  the  high- 
way in  question  dangerous  and  impassable  for 


The  Court  of  Appeal  declined  to  interfere  with 
the  decision. 

Decision  of  Jelf,  J.  (68  J.  P.  502  ;  20  T.  L.  R. 
680)  affirmed. 
Attorxey-General    and    Monmouthshire 

[County  Council  r.  Scott,  [1905]  2  K.  B. 

160  ;  74  L.  J.  K.  B.  808  ;  69  J.  P.  109  ;  93  L.  T. 
249  ;  21  T.  L.  R.  211  ;  3  L.  G.  R.  272- C.  A. 

86.  State  of  Highway — Pressure  on  Road  of 
Vehicles  per  Square  Inch — Highivays  and  Loco- 
motires  (Amendment)  Act,  1878  (41  &  42  Vict. 
c.  77),  s.  23— Locomotires  Act,  1898  (61  &  62 
Vict.  c.  29),  s.  12.] — The  principle  of  contributory 
negligence  has  no  application  in  an  action  under 
sect.  28  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  as  amended  by  sect.  12 
of  the  Locomotives  Act,  1898,  to  recover  extra- 
ordinary expenses  of  repairing  a  highway  from  a 
person  by  or  in  consetjuence  of  whose  orders 
extraordinary  traffic  of  excessive  weight  has 
been  conducted  thereon  ;  but  in  considering  the 
amount  of  the  damage  caused  by  extraordinary 
traffic  or  excessive  weight  the  state  of  the  high- 
way as  maintained  by  the  highway  authority  is 
material. 

The  fact  that  the  pressure  per  square  inch  of 
the  wheels  of  the  vehicles  alleged  to  be  of  exces- 
sive weight  is  less  than  that  of  the  pressure  per 


ordinary   traffic,    and    the    judge    in   chambers  I  gq^are  inch  of  the  ordinary  traffic  or  weight  on 

granted    an   interim    injunction    in    the    above  -  ... 

terms. 

Held — that  the  injunction  was  rightly  granted 
and  that  it  was  no  answer  on  the  part  of  the 
defendant  to  say  that  the  highway  authority  had 
failed  to  keep  the  highway  in  a  proper  state  of 
repair,  and  that,  but  for  such  neglect,  the  traffic 
would  not  have  caused  a  nuisance. 


Attorney-General  (on  the  relation  of 
[the  Monmouthshirk  County  Council) 
AND  THE  Monmouthshire  County  Council 
r.  Scott,  [1904]  1  K.  B.  404  :  2  L.  G.  R.  461  ; 
78  L.  J.  K.  B.  196  ;  68  J.  P.  137  ;  89  L.  T.  726 

— C.  A. 

At  the  trial  of  the  action  the  Court  found  as 
facts  that  the  haulage  by  traction-engine  was 
more  economical  than  by  horses  and  cai-ts,  that 
the  prohibition  of  such  haulage  would  be  a  ti'ade 
loss  to  the  defendant,  and  that  the  highway  had 
become  at  the  date  of  the  writ  so  incommodious 
for  traffic  as  to  render  necessary  great  care  by 
the  public.  The  Court  further  found  that  this 
condition  of  the  highway  was  not  primarily 
caused  by  the  defendant's  traction  traffic,  but 
partly  by  that  traffic,  partly  by  the  ordinary 
traffic,  partly  by  the  weather,  and  chiefly  by  the 
failure  of  the  highway  authority  to  maintain  the 
highway  in  a  fit  state  to  bear  the  traffic  (includ- 
ing the  traction  traffic),  which  was  not  more 
unusual  or  onerous  than  they  should  have 
expected  to  come  u[)on  it.  Since  the  date  of 
the  wiit  the  reconstruction  of  the  road  had  been 
nearly  completed,  and  the  Court  found  that  as 
soon  as  this  should  be  completed  there  would  be 
no  risk  of  the  defendant's  traction-engine  render- 
ing the  highway  so  incommodious  as  to  constitute 
a  public  nuisance.  Upon  these  findings  the 
Court  refused  to  grant  a  perpetual  injunction. 


the  road  in  question,  although  it  is  material, 
does  not  prove  that  the  vehicles  are  not  of 
excessive  weight. 

Accordingly,  in  an  action  under  the  said 
sections,  where  it  appeared  that  the  county 
court  judge  had  been  influenced  by  the  prin- 
ciple of  contributory  negligence,  and  by  the  said 
argument  as  to  relative  pressures,  the  action  was 
sent  down  to  the  county  court  for  a  new  trial. 

Semhle  (per  Wills,  J.),  in  estimating  ordinary 
traffic  or  weight  for  the  purpose  of  ascertaining 
what  is  extraordinary  traffic  or  excessive  weight 
on  a  highway,  more  than  one  year's  traffic  should 
be  taken  into  consideration,  as  that  year's  traffic 
may  be  extraordinary. 

Decision  of  county  court  judge  (68  J.  P.  16) 
reversed. 

Hemsworth    Rural    District    Council    r. 

[Micklethwaite,  (1904)   68  J.  P.  845;  2 

L.  G.  R.  1084— Div.  Ct. 

(b)  liability  for  Damage. 

87.  Additional  Expenses  ■ —  Ilighicai/s  and 
Locomotires  (Amendment)  Act,  1878  (41  &  42 
Vict.  c.  77),  s.  28.]  — The  plaintiii  council  brought 
an  action  to  recover  expenses  incurred  in  repair- 
ing damage  to  certain  highways  caused  by  the 
excessive  weight  and  extraordinary  traffic  of  the 
defendant.  The  highways  had  originally  been 
used  for  agricultural  traffic,  butchers'  and  bakers' 
carts,  and  other  light  vehicles.  The  tlefendant 
carried  bricks  over  the  highways  from  his  brick- 
works by  means  of  traction-engines,  and  had 
been  using  a  traction-engine  for  this  puipose  for 
some  years  past.  During  the  years  1900,  1901, 
and  1902,  the  defendant  had  made  payments  in 
respect  of  the  extra  expense  incurred  in  repairing 
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the  highways  in  consequence  of  his  extraordinary 
traffic  (luring  those  years.  Latterly  the  state  of 
the  highways  required  a  large  amount  of  flints 
and  material  for  their  repair.  The  plaintiff 
council  claimed  in  this  action  for  extraordinary 
expenses  incurred  during  the  years  1903,  1904. 

Held — the  defendant  was  liable. 

High  Wycombe   Rural   District    Council 
[y.  Palmer,  (ISOr,)  69  J.  P.   1(J7  — County 

Court. 

88.  Brealiing  Water  Mains — U.i-ccsslre  Weight 
—  Liability  of  Owner  of  Loconiotire.]  —  The 
plaintiffs  were  the  owners  of  the  waterworks  at 
Chichester,  and  as  such  owned  the  water  mains 
under  the  roads.  The  mains  were  laid  many 
years  ago  .in  soil  without  cement,  and  at  a  depth 
which  left  about  twenty  inches  between  the 
crown  of  the  main  and  the  crown  of  the  road. 
A  traction  engine,  weighing  ten  tons  and  up- 
wards, in  passing  along  a  road  under  which  the 
mains  were  laid,  broke  them.  The  engine  was, 
by  reason  of  its  weight,  likely  to  damage  pipes 
constructed  and  laid  as  the  pipes  in  question 
were  laid.  There  was  no  negligence  or  want  of 
reasonable  skill  or  care  on  the  i)art  of  the  owner 
of  the  engine  or  his  servants  as  regaids  either  the 
construction  or  the  user  of  the  engine,  the  mains 
being  broken  .solely  by  the  great  weight  of  the 
engine.  The  mains  were  at  the  date  when  they 
were  broken  sufficiently  strong  and  well  laid  to 
withstand  the  pressure  of  the  ordinary  traffic  of 
the  district,  and  there  was  no  neglect  by  the 
plaintiffs  in  their  duty  as  the  road  authority. 

Held — that  upon  these  facts  the  plaintiffs 
were  entitled  to  recover  from  the  owner  of  the 
engine  in  respect  of  the  damage  to  the  mains, 
since  the  injury  was  caused  by  the  unnecessary 
or  excessive  weight  of  the  engine. 

Chichester  Corporation  r.  Foster,  [1906] 

[1  K.  B.  167  ;  75  L.  J.  K.  B.  33  ;  70  J.  P.  73 ; 

r.4  W.  R.  199  ;  93  L.  T.  750  ;   22  T.  L.  R.   18  ; 

4  L.  G.  R.  205— Div.  Ct. 

89.  Building  Materials  haule^d  by  Traction 
Engines  on  Agricultural  Roads  —  Materials 
brought  by  Contractor  under  Coidract  ivlth 
Water  Company  to  build  Resercoir  in  four 
Months  —  Method  and  Route  of  Haulage  not 
specified  In  Contract — Whether  brought  '•  in 
consequence  of  the  Order  of  the  Water  Com- 
pany.~\ — The  defendants  entered  into  a  contract 
with  A.  that  he  should  construct  a  reservoir  for 
them  in  four  months.  The  contract  did  not 
specify  the  method  or  route  of  haulage  to  be 
employed  in  bringing  the  requisite  materials  to 
the  site.  A.  for  the  space  of  eigl#  months 
employed  traction  engines  and  trucks  over 
second  and  third  class  district  roads  to  bring 
the  materials  from  the  railway  station  to  the 
reservoir,  a  distance  of  about  a  mile  and  a 
quarter.  In  an  action  for  the  extraordinary 
expenses  of  repairing  the  roads  alleged  to  have 
been  damaged  by  extraordinary  traffic  or  exces- 
sive weight — the  traction  engines  and  trucks — 
conducted  thereon  by  or  in  consequence  of  the 
order  of  the  defendants,  the  defendants'  engineer, 
called  by  the  plaintiff's,  said  :    "  I  thought  the 


contractor  would  lay  a  light  railway  across  the 
fields  from  the  goods  station  without  going  on 
the  roads  at  all.  That  would  be  feasible,  as  also 
cart  haulage."  At  the  close  of  the  plaintiffs' 
case  the  county  court  judge  gave  judgment  for 
the  defendants,  holding  that  there  was  no 
evidence  that  the  traffic  had  been  conducted  on 
these  roads  in  consequence  of  the  order  of  the 
defendants. 

Held — that  there  was  such  evidence. 

Reigate  Rural  District  Council  v.  Sutton 

[District  AVater  Co.,  (1907)  71  J.  P.  405  ; 

5  L.  G.  R.  917— Div.  Ct. 

90.  Carriage  of  Timber  grown  in  the  Neigh- 
bourhood—Hit/hways  and  Locomotives  (^Amend- 
ment) Act,  1878  (41  &  42  Vict.  c.  77),  s.  23.]  — 
The  principal  industry  in  W.  and  the  neighbour- 
hood is  the  manufacture  of  chairs,  and  the 
defendant  was  proved  to  have  hauled  by  means 
of  a  traction  engine  and  trucks  a  quantity  of 
timber  grown  in  the  neighbourhood  for  this 
industry.  He  hauled  about  sixtt-en  truck  loads, 
each  load  weighing  about  three  tons.  Traction 
engines  were  in  common  use  in  the  district  for 
farm  purposes,  and  for  purposes  of  trade, 
especiallj^  on  main  roads  ;  but  it  was  not  proved 
that  any  traction  engine  other  than  that  of  the 
defendant  had  been  on  the  highways  in  question, 
which  were  not  main  roads.  Damage  was  done 
to  the  highways  by  the  traction  engine  and 
trucks,  in  repairing  which  the  local  authority 
incurred  extra  expense. 

Held,  by  the  county  court  judge — that  the 

defendant    was   liable   on   the   ground  both   of 

"  excessive  weight  "  and  "  extraordinary  traffic." 

Wycombe  Rural  District  Council  v.  Smith, 

[(1903)  67  J.  P.  75— Sir  A.  Marten,  K.C.— 

County  Court. 

91.  Contractor  and  Sub-contractor — Hlghivays 
and  Locomotives  (^Amendment)  Act,  1878  (41  &  42 
Vict.  0.  77),  s.  23.] — P.,  a  contractor,  undertook 
to  build  a  lunatic  asylum  for  the  visiting  com- 
mittee of  the  county  council  of  Dorset,  and 
entered  into  a  sub-contract  with  T.  to  haul  the 
materials  necessary  for  the  work  from  two  rail- 
way stations.  T.  was  to  supply  the  horses,  carts, 
and  men  to  load  and  unload  the  materials,  and 
T.  also  was  only  to  use  such  roads  as  were 
pointed  out  by  P.  T.  was  not  to  use  any 
traction  engines  or  carts  which  P.'s  foreman  did 
not  certify  to  be  suitable  for  the  work.  In  the 
contract  between  P.  and  the  visiting  committee, 
there  was  a  clause  by  which  P.  undertook  to 
indemnify  the  visiting  committee  against  all 
claims  for  damage  done  by  extraordinary  traffic. 
T.  also  indemnified  P.  by  a  similar  clause. 
Extraordinary  expenses  having  been  incurred 
by  the  highway  authority  by  reason  of  damage 
caused  by  extraordinary  traffic  in  the  haulage 
of  the  materials  : — 

Held — that    P.   was  not  liable   to   pay   the 
damage  for   "extraordinary   traffic"   as   being 
the   "person   by   whose   order   such   weight   or 
traffic  had  been  conducted." 
Pethick    Brothers     v.     Dorset    County 

[Council,  (1898)  62  J.  P.  579  ;  14  T.  L.  R. 

548— C.  A 
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92.  Heanj  fall  of  Thnher — Traction,  Engine — 
Limitation — ///V///  ways  and  Locomotives  {Amend- 
ment) Act,  1878  (41  &  42  Vict.  c.  77),  s.  23— 
Locomotives  Act,  1898  ((U  &  62  Vict.  c.  29), 
s.  12  (1)  (b).] — Large  quantities  of  timber  had 
been  felled  on  the  B.  estate,  and  between  the 
early  part  of  1900  and  March  31st,  1902,  the 
timber  felled  liad  been  sold  to  the  defendants  by 
separate  and  successive  contracts.  The  defen- 
dants had  carried  the  timber  so  purchased  to  a 
railwaj'  station  over  two  roads,  which  the  plain- 
tiff council  were  liable  to  repair,  and  which 
were  ordinary  country  roads  intended  to  bear 
ordinary  country  traffic  ;  the  haulage  of  the 
timber  was  for  the  most  part  done  by  means  of 
a  traction  engine.  The  plaintiffs,  on  August  4th, 
1902,  brought  this  action  under  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878,  and  sect.  12  of  the  Locomotives  Act,  1898, 
to  recover  the  extraordinary  expenses  incurred 
by  them  on  the  two  roads  by  reason  of  the 
damage  caused  by  the  above  traffic. 

Held — that  the  traffic  was  extraordinary 
traffic  within  the  meaning  of  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878. 

Held  further — that  the  felling  of  timber  on 
the  B.  estate   and   its  haulage  thence    by   the  { 
defendants    did   not   constitute   a   "  particular ' 
work"  within  the  meaning  of  sect.  12  (1)  (V) 
of   the   Locomotives  Act,    1898  ;   and  that  the 
plaintiffs   were   debarred    by   that    sub-section 
from  recovering   expenses   incurred   by   reason 
of    any    damage    done    to    the    roads    by   the 
defendants'  traffic  before  August  4th,  1901. 
Norfolk  County  Council    v.  Green    and 
[Another,  (1904)  68  J.  P.  223  ;  90  L.  T.  451  ; 
2  L.  G.  R.  652— Walton,  J. 

93.  Injury  to  Pipes  by  Steam  Traction  Engine 
— Liahility  of  Owner — Locomotives  Acts,  1861, 
1865  (24  &  25  Vict.  c.  70  ;  28  &  29  Vict.  c.  83).]— 
The  defendant  was  the  owner  of  a  steam  traction 
engine.  Whilst  being  driven  by  the  defendant's 
servants  along  the  streets  of  K.,  it  injured  the 
water  and  sewer  pipes  of  the  plaintiffs  (the 
urban  sanitary  authority)  laid  beneath  the 
street.  It  was  admitted  that  there  was  no 
negligence  in  the  management  of  the  machine, 
and  that  the  engine  was  constructed  in  con- 
formity with  the  Locomotives  Acts,  1861  and 
1865.  It  was,  however,  found  as  a  fact  that  the 
plaintiffs'  pipes  weie  laid  at  a  depth  below  the 
surface  of  the  streets  sufficient  to  protect  them 
from  injury  by  ordinary  traffic,  but  not  sufficient 
to  protect  them  from  injury  by  the  defendant's 
traction  engine.  The  plaintiffs  sued  the  defen- 
dant for  damages  in  the  county  court  ;  and  on 
case  stated  by  the  judge  of  assize  : — 

Held — that  the  defendant  was  liable  upon  the 
ground  that  a  traction  engine  being  exceptionally 
calculated  to  inflict  such  damage,  and  injury 
having  resulted  from  its  use  that  would  not  have 
resulted  from  ordinary  traffic,  the  defendant  was 
liable  in  damages  for  such  injury,  and  that  the 
Locomotive  Acts  did  not  restrict  his  liability. 
Armagh  Union  Guardians  r.  Bell,  [1900] 
[2  Ir.  R.  371— Q.  B.  Div. 


94.  Person  ''  I/y  or  in  consequence  of  whose 
order ''^  such  weight  has  been  conducted — High- 
ways and  Locomotives  (^Amendmenf)  Act,  1878 
(41  &  42  Vict.  c.  77),  s.  2S— Locomotives  Act,  1898 
(61  &  62  Vict.  c.  29),  s.  12.]— The  defendant  was 
about  to  build  a  house  in  the  plaintiff's'  district. 
He  gave  an  order  to  a  brick  company  for  250,000 
bricks  to  be  delivered  on  the  land  where  the 
house  was  to  stand.  The  compaay,  without  the 
knowledge  of  the  defendant,  made  an  arrange- 
ment with  a  contractor  for  the  delivery  of  the 
bricks  by  means  of  a  traction-engine  and  trucks, 
and  it  was  admitted  that  the  roads  had  been 
damaged  by  the  use  of  the  excessively  heavy 
traction  engine  and  trucks,  ami  would  not  have 
been  damaged  if  the  bricks  had  been  delivered  in 
carts  in  the  ordinary  way.  The  defendant  gave 
no  instructions  as  to  the  manner  in  which  the 
bricks  were  to  be  delivered,  and  during  the  time 
of  their  delivery  he  was  away.  The  plaintiffs 
claimed  the  amount  of  the  extraordinary  expenses 
incurred  by  them  in  repairing  the  roads. 

Held — that  the  county  court  judge  was  not 
wrong  in  holding  that  the  damage  to  the  roads 
by  the  excessive  weight  was  not  in  consequence 
of  any  order  given  by  the  defendant,  but  whs  in 
consequence  of  the  vendors  of  the  bricks  having 
thouglit  fit  to  choose  this  particular  method  cf 
fulfilling  their  contract  with  the  defendant  ;  and 
that  the  defendant  was  not,  within  sect.  23  of 
the  Highways  and  Locomotives  (Amendment) 
Act,  1878,  as  amended  by  sect.  12  of  the  Loco- 
motives Act,  1898,  the  person  "  by  or  in  conse- 
quence of  whose  order"  such  weight  had  been 
conducted  over  the  roads. 

Egham  Rural  District  Council  r.  Gordon, 

[1902]    2    K.  B.   120;    71   L.   J.  K.   B.  .523; 

66  J.   P.  759  ;  50  W.  R.  703  ;  87  L.  T.  31  ; 

18  T.  L.  R.  515— Div.  Ct. 


(c)   limitation  of  Action. 

95.  Action  against  Public  Authority — Damage 
done  by  indejiendent  Contractor — Highways  and 
Locomotives  {Amendment)  Act,  1878  (41  &42  Vict. 
c.  77),  s.  2'^— Locomotives  Act,  1898  (61  &  62 
Vict.  c.  29),  s.  12— Public  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  c.  61),  s.  1.]— By  the 
Locomotives  Act,  1898,  s.  12  (1)  {b),  proceedings 
for  the  recovery  of  any  expenses  of  extraordinary 
traffic  under  the  Highways  and  Locomotives 
Act,  1878,  shall  be  commenced  within  twelve 
months  of  the  time  when  the  damage  was  done, 
or,  if  damage  is  in  consequence  of  particular  build- 
ing contract  or  work  extending  over  long  period, 
within  six  months  of  completion  of  contract  or 
work. 

Dam!^  to  a  road,  which  was  vested  in  the 
plaintiffs,  was  caused  by  extraordinary  traffic 
brought  upon  it  by  a  contractor  who  was 
employed  by  the  defendants,  a  local  authority 
(under  a  contract  which  expired  March  31st, 
1903),  to  haul  stone  to  bu  used  for  the  purpose  of 
widening  a  highway,  the  widening  being  carried 
out  by  the  defendants,  the  works  in  connection 
therewith  extending  over  a  period  exceeding 
eighteen  months,  and  being  still  in  progress  at 
date  of  action.  The  plaintiffs  brought  an  action 
to  recover  the  expenses  incurred  in  repairing  the 
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road,  the  alleged  damage  being  doue  between 
January  19th  and  March  24th,  1903.  The  writ 
was  issued  on  February  11th,  1904. 

Held — (1)  that  the  Public  Authorities  Pro- 
tection Act,  1893,  is  not,  so  far  as  actions  against 
public  authorities  are  concerned,  repealed  by  the 
Locomotives  Act,  1898  ;  but  that,  the  damage 
done  having  been  done  by  an  independent  con-  ; 
tractor  and  not  by  a  servant  or  agent  of  the  , 
defendants,  the  Act  of  1893  had  no  application,    j 

(2)  that,  under  the  circumstances  of  the  case,  I 
the  "  work"  of  which  the  damage  was  the  con-  ' 
sequence  was  not  the  scheme  of  improvement, 
but  was  the   work   done   in  pursuance  of  the  ; 
contract  for  the  haulage  of  the  stone.  | 

(3)  that  the  second  part  of  sect.  12  Qi)  of  the  Act  . 
of  1898  was  intended  to  give  an  extended  time 
within  which  an  action  may  be  brought,  and  not 
to  curtail  the  limitation  specified  in  the  earlier 
part  of  the  sub-section.     And  I 

(4)  that  therefore  the  action  was  maintainable  i 
in  respect  of   the   damage   caused   to   the  road 
within  twelve  months  before  action  brought. 

Decision  of  Darling.  J.  (68  J.  P.  590  ;  91  L.  T.  1 
563)  reversed.  I 

Kent  County  Council  v.  P'olkestone  I 
[Corporation,  [1905]  1  K.  B.  620  ;  74  I 
L.  J.  K.  B.  353  ;  69  J.  P.  125  ;  53  W.  K.  371  ;  j 
92  L.   T.  309  ;  3  L.  G.  R.  438  ;  21  T.  L.  B.  ! 

269— C.  A.  j 

96.  "  Co»ij>letio>i  of  Contract — Highways  and  j 
Locomutires  (^AmemlmeM')  Act,  1878  (41  &  42 
Vict.  c.  77),  s.  2^— Locomotives  Act,  1898  (61 
&  62  Vict.  c.  29),  s.  12  (1).]— By  the  Locomo- 
tives Act,  1898,  s.  12  (1)  (rt),  extraordinary 
expenses  incurred  by  a  road  authority  in  rep,air- 
ing  a  highway  by  reason  of  damage  caused  by 
extraordinary  traffic  thereon,  are  recoverable  by 
an  action  in  the  High  Court  or  county  court, 
and  by  sub-sect.  (1)  (Jj)  proceedings  for  the 
recovery  of  such  expenses  "  shall  be  commenced 
within  twelve  months  of  the  time  at  which  the 
damage  has  been  done,  or  where  the  damage  is 
the  consequence  of  any  particular  building  con- 
tract, or  work  extending  over  a  long  period, 
shall  be  commenced  not  later  than  six  months 
after  the  completion  of  the  contract  or  work." 

It  being  conceded  that,  where  the  damage  was 
caused  by  work  done  under  a  building  contract 
or  work  extending  over  a  long  period,  an  action 
might  be  commenced  either  within  twelve 
months  of  the  doing  of  the  damage  or  within 
six  months  after  the  completion  of  the  contract 
or  work  (see  Kent  County  Council  v.  Folkestone 
Corporation,  [1905]  1  K.  B.  620  ;  74  L.  J.  K.  B. 
353  ;  69  J.  P.  125  ;  53  W.  R.  371  ;  92  L.  T.  309  ; 
21  T.  L.  R.  269  ;  3  L.  G.  E.  438— C.  A.,  sujjra)  :— 

Held — that  "  the  completion  of  the  contract " 
meant  completion  so  far  as  it  related  to  the 
work  causing  the  damage  which  gave  rise  to  the 
action. 

Therefore  where  the  damage  was  caused  by 
the  haulage  of  pipes  in  connection  with  the 
construction  of  an  aqueduct  under  a  contract 
which  provided  that  the  entire  work  should  be 
at  the  risk  of  the  contractor  for  twelve  months 


after  completion,  and  the  action  was  commenced 
during  the  currency  of  the  period  of  mainten- 
ance, but  more  than  six  months  after  the  com- 
pletion of  the  work  : 

Held,  also,  even  assuming  that  this  contract 
was  a  building  contract,  that  the  six  months 
began  to  run  from  the  completion  of  the  work, 
and  that  the  action  was  out  of  time,  except  so  far 
:  as  the  damage  was  done  within  twelve  months 
of  the  issue  of  the  writ, 

{  Lancaster    Rural    District    Council    v. 

i      [Fisher  and  Le  Fanu,  [1907]  2  K.  B.  517  ; 

i      76  L.  J.  K.  B.  1070  :  97  L.  T.  .560  ;  71  J.  P. 

401  ;  23  T.  L.  R.  614  ;  5  L.  G.  R.  1223— C.  A. 

97.   Contractor  and  Employer — Person  "  ly  or 
'  in  consequence  of  lohose   Order'"  Traffic  is  Con- 
ducted— Surveyor  s    Certificate.  —  Highways  and 
I  Locomotives  {Amendment)    Act,    1878    (41   &   42 
I  Vict.  c.  77),  s.  23— Locomotives  Act,  1898  (61  &62 
I  Vict.  c.  29),  s.  12.] — The  defendants  owned  land 
!  in  the  plaintiiis'  district,  on  which  they  intended 
to  erect  a  lunatic  asylum,  and  entered  into  con- 
tracts with  certain  fi'ms  for  the  alteration  and 
extension   of   a   house   standing  thereon.     The 
materials  for  the  work  were  carted  over  certain 
highways  in  the  plaintiffs'  district,  but  did  not 
I  become   the   property  of   the   defendants  until 
I  worked   into    the  structure.      The  defendants 
j  never  gave  any  orders  as  to  the  particular  route 
I  the  carting  was  to  follow.     The  traffic  amounted 
to  extraordinary  traffic,  and  damage  was  done  to 
the  plaintiffs'  highways.     The  bulk  of  this  traffic 
took  place  under  two  large  contracts,  both  of 
which  were  entered  into  before  the  date  of  the 
commencement  of  the  Locomotives   Act,  1898, 
but  neither  was  completed  till  after  that  date. 
One    contract   was    completed  more   than    six 
months  before    the  writ    in    this    action   was 
issued. 

Held  —  that  (1)  the  defendants  were  the 
persons  by  or  in  consequence  of  whose  order  the 
traffic  was  conducted,  and  that  therefore  they 
were  liable  to  make  good  the  damage  to  the 
highways  caused  thereby  under  sect.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878,  as  amended  by  sect.  12  of  the  Locomotives 
Act,  1898.  (2)  Inasmuch  as  it  is  not  the  giving 
of  the  order  which  creates  the  liability,  but  the 
doing  of  the  damage,  the  defendants  were  liable 
if  and  to  the  extent  that  damage  was  done 
after  the  commencement  of  the  Act  although  the 
contract  which  caused  it  was  entered  into  before 
that  date.  (3)  Where  there  are  several  contracts 
under  which  traffic  is  being  conducted,  proceed- 
ings to  recover  extraordinary  traffic  expenses 
must  be  commenced  within  six  months  of  the 
date  of  the  completion  of  the  particular  contract 
under  which  the  damage  sued  for  was  done. 
(4)  A  surveyor's  certificate  is  sufficient  if  it 
makes  it  clear  that  extraordinary  expenses  have 
been  incurred,  although  it  does  not  show  on  its 
face  that  in  making  it  regard  has  been  had  to 
"  the  average  expense  of  repairing  highways  in 
the  neighbourhood." 

Epsom  Urban  District  Council  r.  London 

[County  Council,  [1900]   2  Q.  B.  751  ;  69 

L.  J.  Q.  B.  933  ;  64  J.  P.  727  ;  83  L.  T.  284  ; 

-16  T.  L.  R.  571  ;  49  W.  R.  302— Bigham,  J. 
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98.  Stedm  Haulage  of  Road-mend'mg  NaterlaU 
conducted  under  Contract  for  One  Year — ''Par- 
ticular Jhiilding  Contract''—''  Worh  Rvtendlng 
over  a  long  Period" — Highways  and  Locomotives 
[Amendment)  Act,  1878  (41  &  42  Vict.  <:■.  77), .s'.  23— 
Locomotires  Act,  1898  (61  &  62  Vict.  c.  29),  .v.  12 
(1)  (h).]— By  sect.  12,  sub-sect.  1  [b),  of  the  Loco- 
motives Act,  1898,  proceedings  for  the  recovery 
of  extraordinary  expenses  "  shall  be  commenced 
within  twelve  months  of  the  time  at  which  the 
damage  has  been  done,  or  where  the  damage  is 
the  consequence  of  any  paiticular  building  con- 
tract, or  work  extending  over  a  long  period, 
shall  be  commenced  not  later  than  six  months 
after  the  completion  of  the  contract  or  work.' 
Contractors  agreed  with  tlie  defendant  corpora- 
tion to  deliver  stones  for  the  making  up  of  a 
road  for  a  period  of  twelve  months.  The  stones 
were  hauled  by  traction  engines,  and  caused 
damage  to  the  roads  in  the  district  of  the 
plaintiff  local  authority.  In  an  action  to  recover 
the  extraordinary  expenses  caused  thereby  : — 

Held — that  "  work  "  meant  some  particular 
work  to  be  done,  and  did  not  include  a  contract 
to  deliver  materials  ;  and  that  therefore  the 
plaintiffs  could  only  recover  for  the  damage  done 
during  the  twelvemonths  before  action. 

Held,  also — that  the  words  "  by  or  in  con- 
sequence of  whose  order"  in  sect.  12,  sub- 
sect.  1  (c),  of  the  Act  meant  by  or  in  consequence 
of  whose  order  the  traffic  had  been  in  fact  con- 
ducted, whether  it  was  or  was  not  the  necessary 
consequence  of  the  order. 

Decision  of  Walton,  J.  ([1907]  2  K.  B.  39  ;  76 
L.  J.  K.  B.  599  ;  71  J.  1'.  166  ;  97  L.  T.  173  ;  5 
L.  G.  R.  453)  varied. 

Bromley  Rural  District  Council  v.  Croy- 
[don  Corporation,  (1907)  24  T,  L.  R.  132 

— C.  A. 

(d)  Practice. 

99.  Action  in  High  Court — Amount  sued  for 
over,  hut  recovered  under,  £250 — Costs,  ichetkcr 
on  High  Court  or  Countg  Court  Scale — Highways 
and  Locomotires  (^Amendment)  Act,  1878  (41  & 
42  Vict.  c.  77),  s.  Td— Locomotires  Act,  1898  (61 
&  62  Vict.  c.  29),  *■.  12  (1)  (a).]— Section  12(1)  («)  of 
the  Locomotives  Act,  1898,  provides  that  expenses 
incurred  in  repairing  a  highway  by  reason  of 
damage  caused  by  extraordinary  traffic  may  be 
recovered  if  not  exceeding  £250  in  the  county 
court  and  if  exceeding  that  sum  in  the  High 
Court. 

The  plaintiffs  brought  an  action  in  the  High 
Court  against  the  defendant  to  recover  a  sum 
exceeding  £250  for  expenses  incurred  in  repair- 
ing a  highway  under  the  above  section.  The 
action  was  tried  with  a  jury,  who  assessed  the 
damages  at  £60.  The  learned  judge  entered 
judgment  for  that  amount  with  costs,  aiul  certi- 
fied that  the  action  was  properly  brought  in  the 
High  Court. 

Held — that  the  High  Court  had  jurisdiction 
to  entertain  the  action  and  that  the  plaintiffs 
■were  entitled  to  costs  upon  the  High  Court 
scale. 


Qucere,  whether  such  an  action  is  one  of  tort 
within  the  meaning  of  sect.  116  of  the  County 
Courts  Act. 
Chesterfield  Ruhal  District  Council  r. 

[Newton  and  Others,  [1904]  1    K.  B.  62  ; 

73  L.  J.  K.  B.  24  ;  68  J.  P.  33  ;  52  W.  R.  129; 

89  L.  T.  466  :  20  T.  L.  R.  6  ;  2  L.  G.  R.  45  — 

C.  A. 

100.  Inspection  of  Boohs  of  Highway  Authority 
— Boohs  relating  to  other  Highivays  in  the 
Keigh hourliood — Inspection  by  Engineer — High- 
wags  and  Locomotives  (^Amendment)  Act,  1878 
(41  &  42  Vict.  c.  77),  s.  23.]— In  an  action  by  a 
highway  authority  to  recover  expenses  incurred 
in  consequence  of  extraordinary  traffic  on  a 
highway,  the  average  expense  of  repairing  other 
highways  in  the  neighbourhood  is  not  a  question 
in  issue,  and  therefore  the  defendant  is  not 
entitled  to  inspection  of  the  books  of  the  high- 
way authority  relating  to  such  other  highways. 

The  defendant  is  entitled  to  inspection  by  his 
solicitor  of  books  relating  to  the  highway  in 
respect  of  which  the  action  is  brought,  but  the 
Court  will  not  make  an  order  for  inspection  by 
an  engineer. 
Bromley     Rural     District     Council     r. 

[Chittenden  and  Others,  (1906)  70  J.  P. 
409;  4  L.  G.  R.  967 -C.  A. 

101.  Itccorery  of  Expenses  "Incurred'' — No 
Bepairs  in  fact  E-cccuted  or  Money  Paid  at  time 
of  Action  brouqlit — Iligltwags  and  Locomotives 
{Amendment)  Act,  1878  (41  &  42  Vict.  c.  77), 
s.  -n— Locomotives  Act,  1898  (61  &  62  Vict. 
c.  29),  s.  12.] — An  action  by  a  highway  authority 
under  sect.  -23  of  the  Highways  and  Locomo- 
tives (Amendment)  Act,  1878,  as  amended  by 
sect.  12  of  the  Locomotives  Act,  1898,  to  recover 
extraordinary  expenses  incurred  in  repairing  a 
highway  by  reason  of  damage  caused  by  excessive 
weight  or  extraordinarj^  traffic  will  not  lie  until 
extraordinary  expenses  for  such  repairs  have 
been  in  fact  expended. 

Little  Hulton  Urban  District  Council  v. 
[Jackson,  (1904)  68  J.  P.  4  51  ;  2  L.  G.  R. 

9S6— Div.  Ct. 


IX.  OBSTRUCTION  OF  HIGHWAYS. 

And  sec  Tramways,  34. 

102.  Dedication  of  Footway  to  Public  subject 
to  right — Jurisdiction  ousted  by  claim  of  right — • 
Towns  Police  Clauses  Act,  1847  (10  &  11  Vict. 
c.  89),  s.  28.] — To  a  complaint  before  justices  at 
petty  sessions  under  sect.  28  of  the  Towns  Police 
Clauses  Act,  1847,  for  obstructing  a  public  foot- 
way, it  is  a  good  defence  that  such  footway  was 
dedicated  to  the  public  subject  to  the  right  of 
the  defendant  to  commit  the  acts  of  obstruction 
complained  of,  and  such  defence  if  raised  bona 
Jide  ousts  the  jurisdiction  of  the  justices.  The 
evidence,  however,  to  establish  such  defence 
should  be  of  a  cogent  character. 

Rex  v.  Londonderry  Justices,  [1902]  2  Ir.  R- 

[266— K.  B.  Div- 
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Obstruction  of  Righ-wsLja— Continued. 

103.  Indictment — Verdict  of  Acquittal— Oh- 
ntniction  to  Highivaii— Misdirection — Staying 
Proceedingg  on  Indictment  —  Obtaining  use  of 
Attorney-GeiieraVs  .Yawp.]— Upon  an  indict- 
ment for  obstruction  to  a  highway  the  proceed- 
ings on  the  indictment  will  not  be  stayed  upon 
the  ground  of  misdirection  on  the  part  of  the 
judge  in  the  way  he  left  the  question  to  the  jury. 
The  fact  that  the  judge  misdirected  the  jury  is 
not  sulEcient  to  justify  the  Court  in  staying  the 
proceedings  upon  a  previous  indictment,  nor  in 
removing  the  so-called  diiEculty  in  the  way  of 
future  proceedings.  Moreover,  the  parties  can, 
by  informing  the  Attorney-General,  obtain  the 
use  of  his  name,  and  then  proceedings  can  be 
taken  in  respect  of  the  alleged  obstruction,  which 
can  be  carried  to  the  House  of  Lords  if  necessary, 
so  that  the  ruling  of  the  judge  upon  the  question 
can  be  finally  determined. 

Bex  V.  Wandsworth  Inhabitants  ((1817)  1 
B.  cfc  Aid.  63)  tlistinguished. 

Rex  r.  North-Eastern  Ry.  Co.,  (1901)  70 
[L.  J.  K.  B.  .-)48  :  49  W.  R.  524  ;  84  L.  T.  .502  : 

lit  Cox,  C.  C.  682— Div.  Ct. 

104.  Laying  Hubble  on  Highway — ''Injury, 
interrujjtionor  personal  danger  "  of  Person  using 
Highway  — Duplicity  —  Conviction  —  Amending 
Conviction — Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  s.  72.]  — The  appellant,  a  surveyor  to  an 
urban  district  council,  was  summoned  for  laying 
a  quantity  of  rubble  on  a  highway  to  the  inter- 
ruption or  personal  danger  of  any  person  travel- 
ling thereon,  contrary  to  the  Highway  Act,  1835, 
s.  72.  The  police  at  night  found  a  heap  of 
rubble  round  an  excavation  on  the  high  road, 
which  was  unlighted  and  unprotected.  They 
had  seen  it  lying  there  in  the  daytime,  and  knew 
it  was  there  ;  and  there  was  no  other  person  on 
the  road  at  the  time.  The  justices  convicted  the 
appellant  of  unlawfully  laying  a  quantity  of 
rubble  upon  a  highway,  to  "  the  interruption  or 
personal  danger  "  of  any  person  travelling 
thereon. 

On  appeal  sessions  amended  the  conviction  by 
substituting  "and"  for  '"or." 

Held — (1)  that  it  was  not  necessary  to  prove 
any    person    was    endangered    or    interrupted  ; 

(2)  that  the  conviction  was  not  bad  for  duplicity 
for  the  laying  of  the  rubble  in  the  highway 
followed  by  more  than  one  of  the  specified 
consequences  constituted  only  one  offence  ;  and 

(3)  that  sessions  were  justified  in  amending  the 
conviction. 

Smith  v.  Perry,  [1906]  1  K.  B.  262 ;  75 
[L.  J.  K.  B.  124  ;  70  J.  P.  93 ;  94  L.  T.  140  ; 
22  T.  L.  R.  158  ;  4  L.  G.  R.  224  ;  21  Cox,  C.  C. 

98— Div.  Ct. 

105.  '^  Lea  ring"  Carriage  so  as  to  Obstriict — 
Carnage  not  Unattended — Highway  Act,  1835 
(5  &  6  Will.  4,  c.  50),  s.  78.] — In  considering 
whether  the  driver  of  a  carriage  has  "left "  it  on 
a  highway  "  so  as  to  obstruct  the  passage 
thereof,"  the  fact  that  there  is  someone  attend- 
ing to  it  is  a  material  circumstance  to  be  taken 

B.D. — VOL.    II. 


into  account,  but  it  does  not  necessarily  preclude 
the  justices  from  convicting. 

Hind  v.  Evans,  (1906)  70  J.  P.  458  ;  4  L.  G.  R. 

[1152— Div.  Ct. 

106.  Obstruction  placed  by  County  Council — 
Rule  as  to  inappreclability — Actionby  Attorney- 
General  on  behalf  of  Public — Injunction.'] — A 
county  council  cannot  legally  sanction  the 
erection  of  a  permanent  structure  not  authorised 
by  the  necessities  of  the  public  service,  along  or 
upon  a  county  road.  The  Attorney-General,  as 
representing  the  public,  is  the  proper  person  to 
prevent  this  by  injunction. 

When  the  soil  has  been  taken  for  county 
purposes  everything  between  the  road  fences  is 
prima  facie  part  of  the  public  highway. 

An  obstruction  placed  upon  a  county  road  can 
only  be  looked  on  as  inappreciable  when  the 
obstruction  is  temporary  in  character,  or  where 
it  is  so  small  in  extent  that  it  could  not,  under 
any  circumstances,  impede  traffic. 
Attorney-General  /■.  Mayo  County  Coun- 
[CIL,  [1902]  1  Ir.  R.  13— M.  R. 

107.  Promenade  —  Custom.  —  Dedication  — 
Erecting  Barriers — Bight  to  jJass  over  in  Car- 
riages—Bight  if  Way  on  Foot.]— In  an  action 
brought  by  an  owner  in  fee  for  a  declaration  of 
title  to  a  strip  of  land  on  the  bank  of  the  river 
Blackwater,  adjoining  the  town  of  Fermoy, 
called  '•  The  Barnane  Walk,''  subject  to  a  right 
of  way  on  foot  possessed  by  the  public  over  the 
premises,  the  evidence  adduced  regarding  the 
character  and  user  of  the  premises  showed  that 
so  long  as  memory  went  back  it  had  been 
devoted  to  the  recreation  of  the  inhabitants  of 
the  town,  by  whom  it  was  used  as  a  promenade. 

Held— that  the  town  commissioners  of  the 
town  had  no  right  to  erect  a  barrier  across  the 
entrance  to  the  walk,  and  that  the  owner  in  fee 
of  the  land  subject  to  the  said  right  of  the 
inhabitants  of  Fermoy  could  not  encroach  on 
the  walk  («)  by  granting  to  his  tenants  of  other 
lands  abutting  thereon  a  right  to  pass  over  the 
walk  in  carriages,  unless  such  grant  were  subject 
to  the  condition  that  the  use  of  the  inhabitants 
should  not  be  thereby  interfered  with,  or  (b)  by 
converting  the  walk  into  a  public  road  to  be 
traversed  by  all  kinds  of  vehicles. 

Distinction  between  the  right  to  use  a  place 
as  a  promenade  possessed  by  the  inhabitants  of  a 
district,  and  a  right  of  way  over  the  place  on 
foot  possessed  by  the  public. 
Abercromby  v.  Fermoy  Town  Commis- 
[SIONERS,  [1900]  1  Ir.  R.  302— C.  A. 

108.  Street— Public  Bights— Beasonable  User 
—Loading  and  Unloading  of  Vans— Nuisance— 
Inju7iction.]—T\iQ  primary  object  of  a  street  is 
for  the  free  passage  of  the  public,  and  anything 
which  impedes  that  free  passage,  without  neces- 
sity, is  a  nuisance.  If  the  nature  of  a  person's 
business  be  such  as  to  require  the  loading  and 
unloading  of  so  many  more  of  his  waggons  than 
can  conveniently  be  contained  within  his  own 
premises,  he  must  either  enlarge  his  premises,  or 
remove  his  business  to  some   more  convenient 


99 


HIGHWAYS,    STEEETS  AND  BEIDGES. 


100 


Obstruction  of  Highways — Continued. 

spot.  The  private  reasonable  right  of  a  house- 
holder to  carry  on  his  business  must  yield  to  the 
public  right  of  user  of  the  street.  If  the  public 
right  of  user  is  in  fact  so  obstiucted  that  it 
cannot  be  used  to  the  extent  which  the  law 
requires,  then  the  private  right  must  give  way, 
and  it  is  no  answer  to  say  that  persons  can  go  on 
using  a  street  in  a  way  which  is  reasonable, 
looking  at  their  interests  alone.  Each  case  is  a 
question  of  degree. 

Decision  of  Kekewich,  J.  affirmed. 

Attorney-General  v.  Brighton  and  Hove 

[Co-operative  Supply  Association,  [1900] 

1  Ch.  276  ;  69  L.  J.  Ch.  204 ;  48  W.  R.  314  ; 

81  L.  T.  762  ;  16  T.  L.  R.  144— C.  A. 

109.  "7i'«/ &(•/'"  la\(l  tliereon  so  as  to  be  a 
Ninsance — Surveyor  of  Il/t/hicai/s — Power  of,  to 
Obtain  Order  to  Clear  Highway — Highway  Act, 
1835  (5  &  6  Will.  4,  c.  50),  s.  73.]— A  surveyor  of 
highways  can  obtain  an  order  from  a  justice 
under  sect.  73  of  the  Highway  Act,  1835,  to  clear 
a  highway  by  removing  timber  laid  thereon  so 
as  to  be  a  nuisance,  although  the  word  "  tim- 
ber," which  is  in  the  introductory  words  of  that 
section,  is  omitted  from  the  operative  words 
thereof. 

Dixon  r.  Chester,   (190())  70  J.  P.  380;   22 
[T.  L.  R.  501  ;  4  L.  G.  R.  1127— Div.  Ct. 

110.  Timber  Trees — Yeic — Highway  Act,  1835 
(5  &  6  Will.  4,  c.  50),  ss.  65,  66.]— By  the  High- 
way Act,  1835,  s.  65,  if  any  obstruction  is  caused 
to  any  way  by  a  tree  the  owner  may  be  sum- 
moned by  the  surveyor  to  show  cause  why  such 
tree  is  not  lopped,  or  why  the  obstruction  should 
not  be  removed,  and  the  owner  shall  comply 
with  the  order  of  the  magistrates  within  ten  days 
of  the  order  being  left  on  him. 

By  sect.  66  :  "  Provided  always  .  .  .  that  no 
person  shall  be  obliged  to  fell  any  timber  trees 
growing  in  hedges  at  any  time  whatsoever, 
except  where  the  highways  shall  be  ordered  to 
be  widened  or  enlarged  as  herein  mentioned,  or 
then  to  cut  down  .  .  .  any  oak  .  .  .  except  in 
the  months  of  April,  May,  or  June,  or  any  ash, 
elm,  or  other  trees  in  any  other  months  than 
December,  January,  February,  or  March. 

The  appellant  Bullen  was  summoned  under 
sect.  65  for  that  a  yew  tree  growing  on  his  lands 
obstructed  a  carriage-way,  and  the  magistrates 
made  an  order  for  its  removal.  It  was  contended 
on  his  behalf  that,  as  no  order  had  been  made 
for  widening  the  road,  under  sect.  66  he  could 
not  be  ordered  to  remove  it  even  if  it  was  an 
obstruction.  But,  even  if  they  could  order  its 
removal,  they  could  not  do  so  in  July,  when  they 
made  the  order. 

Held  (affirming  the  magistrate) — that  the 
order  was  right,  and  that  sect.  66  did  not  apply 
to  such  a  case  as  this  at  all. 

Bullen  v.  Wakeley,  (1898)  18  Cox.  C.  C.  692  ; 
[62  J.  P.  166  ;  77  L.  T.  689— Div.  Ct. 

111.  Work  in  Excess  of  Statutory  Powers — 
Particular  Damage — Evidence.] — The  plaintifE 
claimed  damages   against   the    defendants    for 


having  obstructed  the  highway  where  he  carried 
on  the  business  of  a  greengrocer.  The  defendants 
pleaded  statutory  powers  of  doing  that  which 
was  alleged  against  them.  In  answer  to  this 
the  plaintiffs  said  that  the  defendants  had 
unnecessarily  and  negligently  blocked  and 
obstructed  the  road. 

Held — that  pri  Did  facie  no  action  lay  merely 
for  blocking  and  obstructing  a  highway.  To 
maintain  an  action  of  that  nature  the  plaintifE 
must  prove  that  he  has  suffered  some  particular 
damage,  or  some  damage  peculiar  to  himself  ; 
and  held — that  there  was  no  evidence  that  the 
plaintiff  was  damaged  by  any  work  in  excess  of 
the  statutory  powers,  and  the  defendants  were 
entitled  to  judgment. 

Decision  of  Kenned v,  J.  (79  L.  T.  170  ;  14 
T.  L.  R.  575,  affirmed. 

Martin  c.  London  County  Council,  (1899) 
[80  L.  T.  866  ;  15  T.  L.  R.  431— C.  A. 

X.  BRIDGES. 

(a)  Erection  and  Repair. 

112.  Liability  Incurred  by  Surveyor  for  DeM 
— Liability  of  Bural  District  Council  as  his 
Successors  —  Highways  and  Bridges  Act,  1891 
(54  &  55  Vict.  c.  63),  s.  3.] — A  surveyor  of 
highways,  purporting  to  act  under  sect.  3  of  the 
Highwaj's  wnd  Bridges  Act,  1891,  agreed  with 
the  plaintiffs  for  himself  and  his  successors  to 
pay  a  sum  of  money  by  two  annual  instalments 
towards  the  cost  of  building  a  bridge  in  the 
district.  Before  the  second  instalment  became 
due  the  surveyor  had  ceased  to  be  such,  the  rural 
district  council  having  become,  by  sect.  25  of 
the  Local  Government  Act,  1894,  the  highway 
authority  for  the  district. 

Held  —  that  the  arrangement  was  a  very 
reasonable  and  proper  one  to  make  as  to  the  pay- 
ment for  the  work,  and  was  clearly  within  the 
power  given  to  highway  authoi'ities  by  sect.  3 
of  the  Highways  and  Bridges  Act,  1891. 

Decision  of  Lawrance,  J.  ((1901)  17  T.  L.  R. 
521)  affirmed. 

Hertfordshire  County  Council  v.  Barnet 
[Rural  District  Council,  [1902]  2  K.  B. 
48  ;  71  L.  J.  K.  B  610  ;  66  J.  P.  531  :  50 
W.  R.  582  ;  86  L.   T.   880  ;  18  T.  L.  R.  609  - 

C.  A. 

113.  Public  Footbridge  —  Nonfeasance  — 
Abatement  of  Nvi^ance  —  Right  to  Bepair — 
Biqhtto  erect  Nexo  Bridge — Trespass — Statute  of 
Bridges,  1530-1  (22  Hen.  8,  c.  5).] -There  is  a 
broad  ilifference  between  removing  an  obstruc- 
tion, which  has  been  wrongfully  placed  in  the 
highway,  and  making  good  by  a  permanent 
structure  the  result  of  mere  nonfeasance  on  the 
part  of  those  charged  with  the  duty  of  repairing, 
and  it  is  doubtful  whether  such  an  operation 
can  properly  fall  under  the  term  "abatement" 
of  a  nuisance. 

The  right  of  the  public  upon  a  high\vay  is 
that  of  going  and  coming  only,  and  the  right 
of  "abatement"  in  an  individual  is  only 
ancillary    thereto.        The     dedicating      owner 
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Bridges —  Continued. 

therefore,  is  not  bound  to  accept  a  greater 
burden,  and  may  complain  if  it  is  imposed 
upon  him. 

Where  there  is  no  obligation  to  repair,  there 
can  be  (ia  the  absence  of  any  special  power 
given)  no  right  to  repair. 

The  default  of  a  local  authority  cannot  extend 
the  burden  placed  upon  a  person's  land,  and  give 
to  other  persons  a  right  to  go  on  that  land  which 
could  not  have  existed  if  the  local  authority  had 
not  been  guilty  of  default. 

There  was  evidence  that  a  footbridge  with  a 
public  right  of  way  over  it  had  once  existed  over 
the  plaintifE's  land,  consisting  of  one  moiety  of 
the  bed  of  a  river,  and  it  was  proved  that  for 
many  years  before  1898  that  bridge  had  decayed 
and  ceased  to  exist.  In  that  year  the  defendants 
erected  a  footbridge  in  the  place  in  question, 
and  the  plaintiff  caused  that  part  of  it  which 
passed  over  Jiis  land  to  be  removed.  The  defen- 
dants subsequently  entered  on  the  plaintiff's 
land,  and  re-erected  it  across  the  plaintiff's  land. 
The  plaintiff  brought  an  action  of  trespass. 
The  defendants  pleaded  "not  possessed,"  and 
other  pleas.  There  was  no  proof  of  any  right  in, 
or  obligation  on,  the  defendants  to  repair  the 
bridge,  neither  was  there  any  proof  of  any  such 
obligation  on  the  plaintiff. 

Held — that  the  defendants'  act  was  wrongful 
as  against   the   plaintiff,   and   entitled   him    to 
remove  the  bridge  so  far  as  it  was  erected  on  his 
land. 
Campbell  Davys  r.  Lloyd.  [11)01]  2  Ch.  518  ; 

[70  L.  J.  Ch.   714  :  49  W.    R.  710  :  85  L.  T. 
59  ;  17  T.  L.  R.  678— 0.  A. 

114.  Qudiitr  Sesniuns  Borovgli  over  10,000 
Pvpulatloii — New  Count]]  Bridges — Liability  to 
Contribute — Local  fTOvernment  Act,  1888  (51  & 
52  Vict.  c.  41),  ss.  6,  35.]— By  sect.  6  of  the 
Local  Government  Act,  1888,  the  county  council 
shall  have  power  to  purchase  or  take  over,  on 
terms  to  be  agreed  on.  existing  bridges  not 
being  at  present  county  bridges,  and  to  erect 
new  bridges  and  to  maintain,  repair,  and 
improve  any  bridges  so  purchased,  taken  ov§r,  or 
erected. 

And  by  sect.  35,  in  the  case  of  a  quarter 
sessions  borough  .  .  .  containing  ...  a  popula- 
tion of  10.000  or  upwards  the  following  pro- 
visions shall  .  .  .  apply.  (2)  Where  such 
borough  is  at  the  passing  of  this  Act  exempt  in 
whole  or  in  part  from  contributing  towards  costs 
incurred  for  any  purpose  for  which  the  quarter 
sessions  of  the  county  in  which  the  borough  is 
situate  are  authorised  to  incur  costs  the  parishes 
in  the  borough  shall  not,  save  as  in  this  Act 
expressly  mentioned,  be  assessed  by  the  county 
council  to  county  contributions  in  respect  of 
costs  incurred  for  any  such  purpose. 

A  writ  was  issued  by  the  plaintiffs  against  the 
defendants  indorsed  as  follows  :  "  The  plaintiffs' 
claim  is  for  a  declaration  that  the  plaintiffs  are 
not  liable  to  contribute  rateably  to  the  cost  of 
erecting,  maintaining,  or  repairing  new  county 
bridges,  and  for  £137  Yds.,  money  received  by  the 
defendants  for  the  plaintiff's'  use." 

Bury    St.    Edmunds    is    a     ijuarter    sessions 


borough,  containing  according  to  the  census  of 
1881  a  population  of  over  10,000. 

The  defendants  have  since  1892  paid  £1,570 
4.5.  id.,  in  respect  of  these  bridges  which  they 
have  charged  to  their  county  accounts  as  general 
expenses,  and  the  plaintiffs  have  been  assessed 
to  their  county  rate  and  have  contributed 
thereto  the  sum  of  £137  V6s.,  their  rateable 
proportion  of  the  whole  sum. 

Held — that  the  borough  was  exempt  from 
contributing,  and  were  entitled  to  the  declara- 
tion they  asked  for  on  their  writ,  but  as  to  the 
sum  of  money,  they  could  only  recover  what  had 
been  paid  within  six  months  on  the  authority  of 
The  Mayor  of  Thctford  v.  The  Norfolk  County 
Council,' [189S]  1  Q.  B.  41,  see  LoCAL  Govern- 
ment, 55. 

Bury  St.  Edmunds  Corporation  r.  West 
[Suffolk  County  Council.  [1898]  2  Q.  B. 
246  ;  62  J.  P.  486  ;  67  L.  J.  Q.  B.  750  ;  78  L.T. 
624  ;  14  T.  L.  R.  436  ;    47  W.  R.  16— Div.  Ct. 

115.  Repair — Liability — County  Bridges  Act, 
1803  (43  Ceo.  3,  c.  59).]— Where  a  bridge  carry- 
ing a  public  highway  over  a  watercourse  was 
built  prior  to  the  County  Bridges  Act,  1803,  a 
county  council  can  only  avoid  their  common  law 
liaVjility  to  repair  the  bridge  by  proving  that  the 
liability  to  repair  it  is  cast  on  some  other  person 
than  themselves. 

Held  (in  the  particular  case) — that  they  had 
not  cast  it  upon  the  parish  merely  by  proof  that 
the  parish  had  once  repaired  it,  nor  on  the 
adjacent  owners  by  suggesting  that,  as  they  had 
made  the  watercourse  under  an  enclosure  award, 
they  had  probably  made  the  bridge  also,  and 
were  liable  on  that  ground. 

Attorney-General  on  the  relation  of 
[the  Doncaster  Rural  District  Coun- 
cil, AND  the  Doncaster  Rural  District 
Council  r.  West  Riding  of  Yorks 
County  Council,  (190.^)  67  J.  P.  173  ;  19 
T.  L.  R.  192  ;  1  L.  G.  R.  223— Kekewich,  J. 

116.  Repair — County  Bridge — Right  to  Take 
Stones  from  Bed  of  Rlrer — Rirer  Flowing  between 
I ncloxed  Fields — Whether  a  River  Is  ^"Inclosed 
Land  "—ILghway  Act,  1835  (5  .V:  6  Will.  4,  c.  50), 
ss.  51-5.5 — 7 he  4  6c  5  Vict.  c.  51.] — A  river  flowing 
between  fields  that  are  inclosed,  belonging  to  the 
same  owner,  is  "  inclosed  land  or  ground  "  within 
the  meaning  of  sects.  51,  53,  of  the  Highway  Act, 
1835,  and  therefore  a  surveyor  to  obtain  stones 
from  suidi  a  river  for  repairing  a  county  bridge 
on  a  highway  under  those  sections  must  first 
obtain  the  consent  of  the  owner  of  the  river  bed, 
or  a  licence  from  two  justices  pursuant  to  those 
sections. 

Allinson  v.  Cumberland  County  Council, 

[(1907)    71    J.    P.    398  ;    97    L.    T    187  ;    23 

T.  L.  R.  606  ;  5  L.  G.  R.  871— Div.  Ct. 

(b)  Tolls. 

117.  Bicycles — "  Carriages" — 7  Geo.  3, c. Ixiii.] 
— A  statute  imposed  certain  tolls  in  favour  of  the 
owner  of  a  certain  bridge  for  passage  over  the 
bridge  in  respect  of  "  every  coach,  .  .  .  cart,  car, 
or  otlier  carriage  whatsoever,  with  four  wheels, 

4—2 
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Bridges — Contlmied. 

the  sum  of  Ad.,  and  with  less  than  four  wheels, 
the  sum  of  2dy 

Held — that  bicycles  and  tricycles  are 
"  carnages  "  within  the  meaning  of  the  above 
statute,  and  are  liable  under  the  terms  of  the 
statute  to  the  toll  of  2d.  each  on  passing  over 
the  bridge. 

Cannan  r.  Earl  of  Abingdon,  [1900]  2  Q.  B. 
[6G  :  69  L.  J.  Q.  B.  517  ;  64  J.  P.  504  ;  48 
W.  1?.  470  :  82  L.  T.  382  ;  16  T.  L.  R.  318- 

Div.  Ct. 

118.  Jlicycle — ^' Cavriage.  Hung  on  Springs" 
— 5  Geo.  4,  c.  cxiv.,  s.  78.] — By  5  Geo.  4., 
c.  cxiv.,  the  defendants  were  empowered  to  build 
a  bridge  across  the  river  Teign,  and  by  sect.  78 
to  charge  the  following  tolls  :  "  For  every 
person  on  foot  and  if  with  a  wheelbarrow  or 
such  like  other  cariiagd  the  sum  of  \d.  .  .  .  For 
every  coach,  chariot,  horse  chaise,  Berlin  landau, 
and  phaeton,  gig,  whiskey-car,  chair,  or  Coburg, 
and  for  every  other  carriage  hung  on  springs  the 
sum  of  i')d.  for  each  wheel,  and  for  each  horse  or 
other  beast  of  draught  drawing  the  same  the  sum 
of  2d:' 

Held — that  a  bicycle  lidden  over  tl.e  bridge 
■was  not  within  the  section  :  it  might  {xed  quare) 
in  some  cases  be  treated  as  a  "  carriage  hung  o;'. 
springs."  but  the  present  section  only  applies  to 
vehicles  intended  for  animal  draught. 

Principles  on  which  old  taxing  Acs  should 
be  applied  to  modern  names  or  articles 
considered. 

Caiman  v.  Earl  of  Ahinqdon  ([1!)00]  2 
Q.  B.  66  :  61)  L.  J.  Q.  B.  517  :  64  J.  P.  .104  ;  48 
W.  E.  470  ;  82  L.  T.  382— Di v.  Ct.,  mipn,-)  con- 
sidered. 

Decision  of  Wright,  J.   ([11»03]   1   K.  B.  405; 
85  L.  T.  726  ;  18  T.  L.  R.  104,  234)  affirmed. 
Simpson  r.  Teignmouth  and  Shaldon  Bridge 

[Co.,  [1903T  1  K.  B.  405  ;  72  L.  J.  K.  B.  204  ; 

67  J.    P.   65  ;  51  W.    R.   545  ;  88  L.  T.   117  ; 
19  T.  L.  R.  222  ;  1  L.  G.  R.  235— C.  A. 

119.  Bicyclp — "  Sledge,  Drag,  or  Hvch  like 
Carriage" — Local  Act  (39  Geo.  3,  c.  xxviii.).] — 
By  a  local  Act  trustees  wore  authorised  to  charge 
"  for  every  sledge,  drag,  or  such  like  carriage,  the 
sum  of  sixpence." 

Held— that  a  bicycle  does  not  fall  within  the 
words  quoted.  The  i)rinciple  of  construction 
must  be,  "  What  would  in  an  ordinary  sense  be 
considered  to  be  a  carriage  in  the  contemplation 
of  the  Legislature  at  the  time  the  Act  was 
passed  ? " 

Decision  of  Wright,  J.  (18  T.  L.  R.  .568) 
affirmed. 

Smith  r.  Kynnersley  and  Others,  119031  1 

[K.  B.  788  ;  72  L.  J.  K.  B.  357  ;  67  J.  P.  125  • 

51  W.  R.  548  ;  88  L.  T.  449  ;  19  T.  L.  R.  335  : 

1  L.  G.  R.  393— C.  A. 

120.  Prescription— Effect  of  Statute  conferring 
TolU  7ipon  Prescriptive  Right— Extingnishmok 


Parliament  has,  according  to  its  true  construc- 
tion, embraced  and  confirmed  a  right  which  had 
previously  existed  by  custom  or  prescription, 
that  right  becomes  henceforward  a  statutory 
right,  and  the  lower  title  by  custom  or  prescrip- 
tion is  merged  in  and  extinguished  by  the  higher 
title  derived  from  the  Act  of  Parliament. 

From  a  time  long  before  living  memory  down 
to  1734,  the  corporation  of  New  Windsor  had 
taken  certain  tolls  for  passage  over  the  wooden 
bridge  which  crossed  the  Thames  at  Windsor. 
They  had  that  right  by  prescription,  and  the 
right  of  a  tenant  under  the  lord  of  the  franchise 
to  do  certain  things  which  could  not  be  con- 
tested ;  but  the  lord  of  the  franchise  had  also 
certa'n  rights. 

In  1734  the  local  Act  9  Geo.  2,  c.  xv.,  was 
passed,  the  intention  of  which  was  to  substitute 
for  the  franchise  a  statutory  right  which  was 
equivalent  to  the  franchise,  and  to  leave  no  other 
right  standing;  to  regulate  the  rights  of  the 
holdere  of  the  franchise  or  the  rights  and 
obligations  of  those  who  used  the  bridge.  This 
Act  was  temporary. 

The  Act  of  Geo.  2  was  in  1819  repealed  b}^  a 
temporary  Act,  viz.,  59  Geo.  3,  c.  cxxvi.,  and 
substituted  different  tolls  from  the  former  ones. 

Held— that  the  effect  of  the  substitution  of  a 
new  statutory  authority  for  an  authority  derived 
from  the  franchise  was  to  determine  the  franchise, 
to  put  an  end  to  it,  and  that  the  subsequent  Act 
could  not  have  the  effect  of  calling  again  into 
existence  and  revivifying  a  right  that  was  dead 
and  gone. 

The  decision  of  C.  A.  ([1898]  1  Q.  B.  186  ;  67 
L.  J.  Q.  B.  96  ;  62  .J.  P.  5  ;  77  L.  T.  585  ;  14 
T.  L.  R.  23)  affirmed. 

New  Windsor  Corporation  r.  Taylor, 
[1899]  A.  C.  41  ;  68  L.  J.  Q.  B.  87  :  63  J.  P. 
164  ;  79  L.  T.  450  ;  15  T.  L.  R.  67— H.  L.  (E.) 

121.  Tramcar — "  Coach  " — (7  Geo. 3,<?.  Ixxiii.)] 
— An  Act  of  Parliament,  passed  in  1766,  em- 
powered the  owners  of  a  ferry  across  a  creek  to 
build  a  bridge  over  the  creek  and  to  demand 
certain  tolls  for  the  passage  of  the  bridge  includ- 
ing amongst  others  the  following  :  "  for  every 
coach,  chariot,  berlin,  chaise,  chair,  or  calash 
drawn  by  more  than  two  horses,  the  sum  of  six- 
pence," and,  "  for  every  waggon,  wain,  dray,  car, 
cart,  or  sledge,  or  other  carriage  drawn  by  three 
or  four  horses  or  oxen,  the  sum  of  fourpence." 

Held —that  the  toll  payable  in  respect  of  a 
tramcar  drawn  by  three  horses  was  that  payable 
in  respect  of  a  "  coach." 

Judgment  of  Day,  J,,  reversed. 
Plymouth,    Stonehouse,    and    Devonport 

[Tramway  Co.  r.  General  Tolls  Co., Ltd., 
(1898),  14  T.  L.  R.  531— C.  A. 

XL  STATUTORY  INTERFERENCE  WITH 
HIGHWAYS. 

And  see  titles  Gas  ;  RAILWAYS  ;  TRAM- 
WAYS ;  Waterworks,  etc. 

(a)  Railway  Companies. 

122.  Bridge  over  Railway — Width  of  Bridge 


Of  Old  Franchise  by  Statute.^— ^NhGVQ  an  Act  of  j  and  Apj>roache.s-Dvty  to  'Wtden— Special  Act 
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statutory  Interference  with    Highways — Coh- 
tinuea. 

— Incorjxrration  of  Prior  Special  Act — Provisions 
I)iconsistent  with  General  Act — Taff  Vale  Uail- 
icaij  Acts,  1836  (6  &  7  Will.  4,  c.  Ixxxii.),  *'.  69  ; 
and  1816  (9  &  10  Vict.  c.  cccxciii.),  ss.  1,  3 
—Railways  Clauses  Act,  184.5  (8  &  9  Vict  .c.  20), 
ss.  .50,  51.]— By  sect.  69  of  the  Taff  Vale  Rail- 
way Act,  1886,  where  a  bridge  was  erected  to 
carry  a  public  highway  over  the  railway,  the 
road  over  the  bridge  was  to  be  of  a  width  between 
the  fences  of  not  less  than  fifteen  feet.  By 
sect.  1  of  the  Taff  Vale  Railway  Act,  1846,  "  all 
the  provisions  contained  in"  the  Act  of  1836 
"relating  to  the  Taff  Vale  Railvva^^  .  .  .  except 
such  of  them  as  are  inconsistent  with  the  pro- 
visions of  .  .  .  the  Railways  Clauses  Consolida- 
tion Act,  1845,  and  except  also  such  as  by  this 
Act  are  altered  or  otherwise  provided,  shall 
extend  to  this  Act  and  to  the  several  purposes 
thereof  as  fully  and  effectually  as  though  such 
provisions  were  re-enacted  in  this  Act  as  applic- 
able to  such  purposes."  By  sect.  3,  "all  the 
provisions  of  the  .  .  .  Railways  Clauses  Con- 
solidation Act,  1845,  so  far  as  the  same  are 
applicable,  and  save  in  so  far  as  the  same  may 
be  inconsistent  with  the  provisions  hereinafter 
mentioned,  shall  extend  to  this  Act  and  to  the 
several  purposes  thereof,  and  the  same  together 
with  this  Act  shall  be  read  together  as  one  Act." 
By  sect.  1  of  the  Railways  Clauses  Act,  1845,  the 
Act  "  shall  apply  to  every  railway  which  shall, 
by  an  Act  which  shall  hereafter  be  passed,  be 
authorised  to  be  constructed,  and  this  Act  shall 
be  incorporated  with  such  Act  ;  and  all  the 
clauses  and  provisions  of  this  Act,  save  so  far 
as  they  shall  be  expressly  varied  or  excepted  by 
any  such  Act,  shall  apply  to  the  undertaking 
authorised  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  undertaking,  and  shall  .  .  . 
form  part  of  such  Act  and  be  construed  together 
therewith  as  forming  one  Act."  Sections  50  and 
51  of  the  Act  provided  that  every  bridge  carrying 
a  public  carriage  road  over  a  railway  should 
(except  as  otherwise  provided  by  the  special 
Act)  have  a  specified  width,  which  was  greater 
than  the  width  prescribed  in  the  Taff  Vale 
Railway  Act,  1836.  ! 

Held— that  the  provision  in  the  Taff  Vale 
Railway  Act,  1836,  as  to  the  width  of  the  In-idge 
was  incorporated  in  the  Act  of  1846,  it  not  being  : 
inconsistent  with  the  provisions  of  ss.  50  and  51  : 
of  the  Railways  Clauses  Act,  1845,  inasmuch  as 
sect.  50  contained  the  words,  "  except  as  other- 
wise provided  by  the  special  Act." 

Seiuhle — the  word  "bridge"  in  sect.  51  of  the 
Railways  Clauses  Act,  1845,  does  not  include  the 
approaches  to  the  bridge. 

Decision  of  Phillimore,  J.  ([1907]  1  K.  B.  739  ; 
76  L.  J.  K.  B.  486  :  71  J.  P.  189  ;  96  L.  T.  633  ; 
5  L.  G.  R.  395)  varied. 
Rhondda  Urban  District  Council  v.  Taff 

[Vale  Ry.  Co.,  [1908]  1  K.  B.  239  ;  6  L.  G.  R. 
201  ;  72  J.  P.  25  ;  24  T.  L.  R.  16.5— C.  A. 

123.  Bridges  and  Ajyproaches  —  Unnecessar'i, 
and  Unauthorised  Diversion  of  Higltway — Main- 
tenance and  Repair — Railways  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  20),  ss.  16, 


46,  65.] — The  liability  of  a  railway  company 
under  sect.  46  of  the  Railways  Clauses  Con- 
solidation Act,  1845,  to  maintain  and  keep  in 
repair  bridges  and  approaches  made  by  them  in 
consequence  of  their  line  crossing  highwaj's  is 
limited  to  cases  wheie  the  company,  under  the 
authority  of  their  statutory  powers,  cross  exist- 
ing highways,  including  such  deviations  as  are 
necessary  for  the  construction  of  the  works,  and 
come  within  sect.  16  of  the  Act.  If  a  railway 
company,  being  authorised  to  cross  a  certain 
highway  on  the  level,  make  a  diversion  of  the 
highway  which  is  not  necessary  for  purposes  of 
construction  or  authorised  by  statute,  and  make 
a  bridge  and  approaches  thereto  over  their  line 
at  a  place  where  there  was  no  highway,  and 
divert  the  traffic  of  the  highway  along  such 
bridge,  they  are  not  liable  under  sect.  46  to 
maintain  or  keep  in  repair  the  road  over  such 
bridge,  or  the  approaches. 

London  and  North  Western  Ry.  c.  Ogwen 

[District  Council,  (1899)  63  J.  P.  295  ;  80 

L.  T.  401  ;  15  T.  L.  R.  291— C.  A. 

124.  Crossing  Turiipike  Road — Road  carried 
over  Railway  by  Bridge — Diversion  of  Road — 
Effect  of — E.ctinguishmeiit  of  Easement — Rail- 
ways Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  ('.  20),  ss.  16,  41),  56,  57.]-  A  railway  was 
made  in  1848,  and  by  the  Act  of  Parliament 
there  was  to  be  a  level  crossing  at  a  certain  road 
or  lane  which  was  a  highwaj'.  But  when 
opposition  was  threatened  the  'I'urnpike  trustees, 
who  had  the  ownership  of  the  land,  entered  into 
a  separate  agreement  with  the  railway  company, 
by  which  a  bridge  was  erected  and  the  opposi- 
tion withdrawn.  The  highway  thereby  had  to 
be  diverted,  and  it  was  pait  of  the  old  highway, 
which  was  no  longer  used  when  the  new  one  was 
made,  that  was  the  cause  of  an  action  brought 
by  the  plaintiffs,  and  of  which  they  claimed 
possession.  The  defendant  owned  a  small  house 
!  near  the  land  in  question,  and  used  the  land  to 
j  put  a  shed  upon  and  also  to  stack  his  hay  and 
feed  a  cow.  It  was  admitted  b}'^  the  plaintiffs 
that  the  alleged  road  was  a  cul  de  sac.  The 
plaintiffs  claimed  that  by  virtue  of  the  High- 
way Acts  and  the  Local  Government  Acts  the 
road  was  vested  in  them. 

Held — that  the  railway  company  had  been 
compelled  to  make  the  diversion,  i.e.,  instead  of 
making  a  level  crossing,  owing  to  the  exigencies 
of  the  inhabitants  they  had  made  a  bridge,  with 
the  result  that  the  land  in  question,  which 
undoubtedly  was  originally  a  higtiway,  was  freeil 
of  that  easement  by  sects.  16,  46,  56  and  57  of 
the  Railways  (Clauses  Act,  1845. 

Salisbury  (^Marqnis)  v.  Great  Northern  Ry. 
Co.  ((1858)  5  C.  B.  (N.s.)  174;  5  Jur.  (N.s.) 
70  ;  28  L.  J.  C.  P.  40)  followed. 

Melksham  Urban  District  Council  v.  Gay, 
[(1902)  18  T.  L.  R.  358— Darling,  J.— Bristol 

Assizes, 

125 .  Footpath  —  Bridge  —  Mandamus — Rail- 
icays  Clau.ws  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  s.  46.]— Sect.  46  of  the  Railways 
Clauses  Consolidation  Act,  1845,  does  not  impose 
upon  a  railway  company  whose  line  crosses  a 
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statutory  Interference  with   Highways — ('o)i- 
timted. 

public  footpath  any  obligation  to  carry  the  rail- 
way over  the  footjiatli  or  the  footpath  over  the 
railway  by  means  of  a  biidge. 

Daktford    Rural     District     Council     r. 

[Bexlky  Heath   Ry.    Co.,     [1898]    A.    C. 

210 ;    62   J.    P.    227 ;    67    L.    J.    Q.    B.   231  ; 

77    L.   T.   601  ;    14  T.  L.  R.  91  ;   46    W.    E. 

23-.— H.  L.  (K.) 

126.  Level  Crosai lui — I'lirnpihe  RlhuI — Adjoin- 
ing Station — Excemre  Speed  of  Trains — Inter- 
ference rvith  Public  Eights — Eridence  of  Injury 
— Injunction— Ha ilways  Claitttea  Connolidation 
Act,  1845  (8  &  9  Vict.  'c.  20),  s.  48.]— Where  the 
IjCgislature  has  imposed  certain  conditions  for 
the  protection  of  the  public,  it  is  the  duty  of  the 
Court,  on  the  application  of  the  Attorney- 
General,  on  the  relation  of  the  local  authority 
charged  with  the  protection  of  the  public  rights 
in  question,  to  enforce  the  provisions  of  the  law. 

When  a  public  company  do  acts  which  are 
illegal,  and  tend  in  their  nature  to  interfere  with 
public  rights,  the  Attorney-General  is  justified 
in  interfering,  though  there  is  no  evidence  of 
actual  injury  to  the  pubhc. 

The  provisions  inserted  in  the  Railways  Clauses 
Consolidation  Act,  1845,  respecting  the  speed — 
four  miles  an  hour — at  which  trains  should  pass 
over  a  turnpike  road  on  a  level  adjoining  to  a 
station,  are  intended  for  the  protection  of  the 
public.  A  railway  company  commit  an  illegal 
act  in  disregarding  the  provision.  The  Couit 
will  restrain  a  railway  company  from  allowing 
their  trains  to  cross  such  a  level  at  a  speed 
greater  than  four  miles  an  hour,  even  though 
there  is  no  evidence  of  injury  to  the  public. 

Attorney-General  v.  ShreioaJmni  Xint/dand 
Bridge  Co.  ((1882)  21  Ch.  D.  752  ;'51  L.  J.  Ch. 
746 ;  30  W.  R.  916  ;  46  L.  T.  687)  followed. 

Judgment  of  Bruce,  J.  ([1899]  1  Q.  B.  72  ;  68 
L.  J.  Q.  B.  4  ;  79  L.  T.  412;  15  T.  L.  R.  39) 
affirmed. 

Attorney-General  ex  rel.  (AVarwickshike 

[County  CouncilI  v.  London  and  North 

Western   Ry.    Co'.,   [1900]    1  Q.  B.  78;  69 

L.  J.   Q.  B.  26  :  63  J.    P.  772  :  81  L.  T.  649  ; 

16  T.  L.  R.  30— C.  A. 

127.  liepair — Hailway  Crossing  Road — Alter- 
ing Gradient  of  lload  in  Order  to  Cross  on  the 
Lerel — Liahilitg  to  Keep  Incline  in  Repair — 
Railways  Classes  Act,  1845  (8  &  9  Vict.  c.  20), 
x.  Ki.J — A  railway  were  authorised  to  cross  a 
highway  by  means  of  a  level  crossing  ;  and,  the 
line  being  at  a  higher  level  than  the  roadway, 
they  constructed  permanent  slopes  in  order  to 
bring  the  road  gradually  to  the  level  of  the  line, 
and  so  cross  it. 

Held — that  they  were  under  no  obligation  to 
keep  in  repair  the  surface  of  these  graded 
approaches. 

West  Lancashire  Rural  District  Council 

[r.  Lancashire  and  Yorkshire  Ry.   Co., 

(1903)  72  L.  J.  K.  B.  675  ;  67  J.    P.   410;  51 

W.  R.  694  ;  89  L.  T.  139  ;  19  T.  L.  R.  625  ;  1 

L.  G.  R.  788— AVright,  J. 


128.  Sufficient  Road  not  Substituted, — Penalties 
— "  Oumer  "  of  Road — Raihvays  Clavses  Act, 
1845  (8  &  9  Vict.  c.  20),  ss.  53,  54.]— The 
Railways  Clauses  Act,  1845,  by  sect.  53,  pro- 
vides that  a  railway  company  shall  not  interfere 
with  any  road  so  as  to  render  it  impassable 
without  first  providing  a  sufficient  road  instead 
thereof  ;  and  sect.  54  imposes  on  the  company  a 
penalty  of  £20  for  every  day  during  which  the 
road  is  so  interfered  with,  and  provides  that  "  in 
the  case  of  a  private  road  the  same  shall  be  paid 
to  the  owner  thereof." 

Held — that  sect.  54  imposes  but  one  penalty 
for  every  day  during  which  the  road  is  impro- 
perly interfered  with,  and  that  the  owner  of  any 
part  of  that  portion  of  the  road  which  is  so 
interfered  with,  who  first  sues,  can  recover  the 
whole  penalty  for  his  own  benefit. 

Decision  of  Wright,  J.  ([1897]  2  Q.  B.  2.39; 
&f,  L.  J.  Q.  B.  670  ;  76  L.  T.  778  ;  13  T.  L.  R. 
491)  affirmed. 

Llkwellyn  r.  Vale  op  Glamorgan  Ry.  Co., 
ri898]  1  Q.  B.  473  ;  67  L.  J.  Q.  B.  305  ;  78 
L.  T.  70  ;  14  T.  L.  R.  205  :  46  W^  R.  290— 

C.  A. 

(b)  Tramways. 

129.  Bridge — Reamstruction — Electric  Pmver 
— Arbitration — Tramways  Act,  1870  (33  &  34 
Vict.  c.  78),  s.  33 — London  County  Tramways 
{Electrical  Pinoer)  Act,  1900  (63  &  64  Vict.  c. 
ccxxxviii  ),  s.  6.]  — Sect.  6  of  the  London  County 
Tramways  (Electrical  Power)  Act,  1900,  gives 
the  county  council  power  to  reconstruct  a 
bridge,  when  this  is  necessary,  to  enable  them 
to  adapt  a  tramway  for  use   by  electric  power. 

In  such  a  case  all  questions  between  the 
owners  of  the  bridge  and  the  county  council 
must  be  determined  by  arbitration  under  the 
Tramways  Act,  1870. 

Regent's  Canal  and  Dock  Co.  r.  London 

[County  Council,  (1907)  71  J.  P.  Wl ;  5 

L.  G.  R.  956— Eady,  J. 

130.  Elect rijication  —  Nuisance  —  Statutory 
Poa-ers  —  Temporary  Line  —  "  JVecessary  for 
adapting" — Contractor — Public  Authorities  Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61).]— The 
London  County  Council,  having  statutory  powers 
to  reconstruct  certain  tramways,  and  to  do  such 
work  as  might  be  necessary  for  adapting  them 
to  be  worked  by  electricity,  contracted  with  the 
defendants  to  carry  out  the  work  and  to  make 
temporary  diversions  or  "turn-outs"  upon  the 
surface  of  the  highways,  in  order  to  carry  the 
tramway  traffic  during  the  reconstruction  of  the 
permanent  line. 

The  plaintiffs,  omnibus  proprietors,  sued  for 
damages  caused  to  their  vehicles  by  the  tem- 
porary lines  being  above  the  surface  of  the 
highways.  It  was  proved  that  the  diversions 
weie  carried  out  in  the  best  possible  manner  ; 
and  that  great  public  inconvenience  would  have 
been  caused  if  the  tramway  traffic  had  been 
interrupted. 

Held — first,  that  the  council  had  no  power  to 
make  such  temporary  diversions,  these  not  being 
works  necessary  for  adapting  the  tramways  to  be 
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tiimed. 

worked  by  electricity  ;  secondly,  that  the  Public 
Authorities  Protection  Act,  1893,  did  not  pro- 
tect the  defendants,  who  were  independent 
contractors  undertaking  work  for  their  own 
profit. 

Tilling  &  Co.  r.  Dick,  Keer  &  Co.,  Ld., 
[1905]  1  K.  B.  .562  ;  74  L.  J.  K.  B.  3.59  ;  fi9 
J.  P.  172  ;  53  W.  R.  380  ;  92  L.  T.  731  ;  21 
T.  L.  R.  281  ;  3  L.  G.  R.  3G9— Warrington,  J. 

131.  Property  in  Street— PnhUo  Improvement 
—  Comjjenmthni.'l—By  an  Act  of  Parliament  "all 
public  ways  in  the  city  of  S.  now  or  hereafter 
formed  sliall  be  vested  in  the  council." 

A  portion  of  a  street  in  the  city  was  required 
to  form  a  tramway  under  a  local  Act. 

Held — that  the  council  had  no  such  property 
in  the  street  as  to  entitle  them  to  compensation 
under  the  Act  for  the  part  so  taken. 

Sydney  Municipal  Council  r.  Young  [18981 

[A.  C.  457  ;  (17  L.  .J.  P.  C.  40  ;  71  L.  T.  365  ; 

46  W.  R.  561— P.  C. 

(c)  Water  and  Canal  Companies. 

132.  Bridges  over  Can/da— Fences  hy  Side  of 
Approaches  to  Bridyes— Liability  of  Camd  Com- 
pany to  Repair—Oxford  Caiial'Xarigation  Act, 
1829  (10  Geo.  4,  c.  xlviii.),  s.  26.]— A  private 
Act  enacted  that  the  defendants  were  not  to  be 
liable  "  to  repair  or  amend  any  part  of  the  roads 
approaching  to  any  bridge  or  laridges  made,  or  to 
be  made,  over  the  said  canal  .\  .  bevond  or 
further  than  the  extremity  of  the  wing-wall  "  of 
the  bridges,  but  that  nothing  therein  contained 
should  exonerate  the  defendants  from  repairing 
the  bridges  and  the  "  wing-walls,  ramparts,  and 
side  banks  thereof." 

Held— that  the  liability  of  the  defendants  to 
repair  was  limited  to  the  bridges,  and  included 
nothing  else;  and  that  the  defendants  were, 
therefore,  not  liable  to  repair  fences  by  the  side 
of  approaches  to  bridges  over  their  canal. 

Decision  of  Kekewich,  J.  (71  L.  J.  Ch.  660  • 
66  J.  P.  698  ;  87  L.  T.  93  ;  18  T.  L.  R.  642) 
affirmed. 

Attorney-General  r.  Oxford  Canal  Navi- 

[qation,  (1903)  72  L.    .J.   Ch.  285  ;  51  W.  R. 

386  ;  67  .J.  P.  130  ;  88  L.  T.   250  ;  19  T.  L.  R. 

277;  1  L.  G.  R.  282.— C.  A. 

133.  Bridge — BejJair—Ajyproaches— Statutory 
Duty  to  Bepair— Extent  of  Statute  of  Bridges 
(22  Hen.  8,  c.  5).] — A  statute  passed  after  the 
date  of  the  Statute  of  Bridges  empowered  a 
company  to  make  a  cut  across  a  highway,  and 
in  return  imposed  upon  them  the  obligation  of 
making  and  maintaining  at  their  own  costs  a 
bridge  to  carry  the  highway  across  the  cut. 

Held— that  the  company  was  only  liable  to 
maintain  the  bridge  and  its  actual  approaches 
with  the  roadway  thereon,  the  extent  of  the 
approaches  being  a  question  of  fact ;  and  that 
their  liability  did  not  necessarily  extend  to 
a  distance  of  300  feet  from  each  end  of  the 
bridge. 


The  rule  as  to  300  feet  laid  down  by  the 
Statute  of  Bridges  applies  to  bridges  repairable 
by  the  county  or  by  prescription,  but  not  to 
cases  where  the  liability  is  directly  imposed  by 
a  later  Act, 

Hertfordshire   County  Council   v.   New 

[River  Co.,  [1904]  2  Ch.  512  ;  53  W.  R.  60  ; 

20  T.  L.  R.  686  ;  74  L.  J.  Ch.  49  ;  68  J.  P.  552  ■ 

91  L.  T.  796  ;  3  L.  G.  R.  64— Eady,  J. 

XII.  PRIVATE   STREET   WORKS. 

See  also  Metropolis. 

(a)  Charge  on  Premises. 

See  also  Landlord  and  Tenant,  78—83, 
116. 

134.  Action  for  Declaration  of  Charge  and 
Order  for  Sale—  Whether  Mainta  inahle — Private 
Street  Worh^  Act,  1892  (55  &  56  Vict.  c.  57), 
s.  13.] — An  action  was  brought  by  the  plaintiffs 
in  the  county  court  against  the  defendant,  as 
the  owner  of  certain  premises,  for  (1)  a  declara- 
tion that  they  were  entitled  to  a  charge  on  the 
premises  under  sect.  13  of  the  Private  Street 
Works  Act,  1892,  for  apportioned  expenses 
incurred  under  sect.  6  of  that  Act  in  private 
street  works.  (2)  An  inquiry  as  to  incum- 
brances (if  any)  on  the  premises.  (3)  An  order 
for  sale  of  the  premises.  (4)  A  receiver. 
(5)  Further  or  other  relief. 

The  county  court  judge  dismissed  the  action 
with  costs,  on  the  ground  that  the  proceedings 
were  unnecessary  by  reason  of  the  provisions  of 
sect.  13  of  the  Private  Street  Works  Act,  1892. 

Held — that  the  order  asked  for,  though  not 
necessary,  was  convenient,  and  that  the  plaintiffs 
were  entitled  to  it. 

West   Ham   Corporation   r.  Sharp,  [1907] 

[1  K.  B.  ^145;  76  L.  J.  K.  B.  307;  71  J.  P. 

100  ;  96  L.  T.  230  ;  5  L.  G.  R.  694— Div.  Ct. 

135.  Bate  of  "  Completioiiof  Worlts" — ^^  Final 
Apportionment" —  Vendor  and  Purchaser — 
''Outgoings" — Private  Street  Worlts  Act,  1892 
(55  &  56  Vict.  c.  57),  ss.  1,  12,  13.]— The 
apportioned  expenses  of  private  street  works 
executed  under  the  Private  Street  Works  Act, 
1892,  become  a  charge  on  the  premises  affected 
thereby  as  from  the  date  of  the  completion  of 
the  works,  and  not  merely  as  from  the  date  of 
the  final  apportionment. 

If,  therefore,  the  premises  are  sold  free  from 
incumbrances  after  the  completion  of  the  works, 
but  before  the  date  of  the  final  apportionment, 
the  sum  finally  apportioned  thereon  is  payable 
by  the  vendor. 

Decision  of  Kekewich,  J.  ([1899]  2  Ch.  496  ; 
68  L.  J.  Ch.  612  ;  63  J.  P.  647  ;  48  W.  R.  6  ; 
81  L.  T.  80)  affirmed. 

Stock  v.  Meakin,  [19001  1  Ch.  683;  69  L.  J. 

[Ch.  401  ;  48  W.  R.  420;  82  L.   T.   248;  16 

T.  L.  R.  284— C.  A. 

136.  Enforcement  of  Charge — Owners  Un- 
known— Action  against  "  Owner  of  Plot  X" — 
Substituted    Service  on    Owner    of   Premises — 
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Private  Street  Vfovl^s— Continued. 
Orders  hased  thereon  for  Sale  and  Conveyance 
— Objection  to  Title— County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  7d  — County  Court  Rules, 
1903,  Order  7,  r.  iO— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  150,  257,  267,  Sched.  4, 
For7n  B.]—A  plot  of  land  was  subject  to  a 
charge  in  favour  of  the  plaintiffs  under  sect.  257 
of  the  Public  Health  Act,  1875,  for  apportioned 
expenses  of  paving,  incurred  by  the  plaintiffs 
for  the  owner  in  default,  under  sect.  150  of  that 
Act,  together  with  interest  thereon.  The 
expenses  and  interest  remaining  unpaid,  and  the 
plaintiffs,  being  unable  to  find  the  owner  in 
default,  purported  to  commence  an  action  in  the 
county  court  to  enforce  their  charge.  The 
action  was  entered  and  entitled  "  The  W.  Urban 
District  Council,  of  Council  Offices,  Peel  Eoad, 
W.,  plaintiffs,  and  the  owner  of  Plot  No.  188, 
Canning  Poad,  W.,  defendant."  An  order  was 
then  obtained  by  the  plaintiffs  for  substituted 
service  on  the  defendant  by  advertisement. 
This  order  was  obtained  on  an  affidavit  by  the 
plaintiffs'  surveyor  that  he  had  made  repeated 
efforts,  but  had  failed,  to  ascertain  the  present 
owner  of  the  plot,  and  that  notices  of  appor- 
tionment and  of  a  demand  for  payment  had  been 
posted  on  the  said  land.  Subsequently  an  order 
was  made  that  the  expenses  and  interest  were  a 
charge  upon  the  land,  and  that  the  plaintiffs 
were  to  be  at  liberty  to  sell  the  premises  subject 
to  a  reserve  price,  and  a  further  order  was  made 
declaring  that  upon  such  sale  the  owner  of  the 
plot  should  be  a  trustee  for  the  purchaser  within 
the  meaning  of  the  Trustee  Act,  1893,  and  that 
the  plaintiffs  be  appointed  to  convey  the  said 
plot  for  the  estate  of  the  said  owner.  The  land 
was  sold,  but  the  purchaser  objecting  to  the 
title  refused  to  complete.  The  plaintiffs  obtained 
an  order  in  the  county  court  for  specific  per- 
formance, and  the  purchaser's  counterclaim  for 
rescission  of  the  agreement  of  sale  and  return 
of  deposit  was  dismissed. 

Held,  on  appeal,  that  the  order  for  substi- 
tuted service  and  the  orders  based  thereon  were 
bad,  and  further,  that  on  the  facts  of  the  case 
the  defendant  had  not  waived  his  objection  to 
title. 

Wealdstone    Urban  District   Council  v. 
[EVEESHED,  (1905)  69  J.  P.  258  ;  3  L.  G.  E. 

722— Div.  Ct. 

137.  Tenant  for  Life  jmying  i  Expemes — 
Charge  of  'Tenant  for  Life  on  Fee  Simple — 
Private  Street  Works  Act,  1892  (55  &  56  Vict. 
c.  57),  ss.  13,  17.] — Where  a  tenant  for  life  has 
paid  to  a  local  authority  the  expenses  of  paving 
a  private  street  incurred  by  them  under  the 
Private  Street  Works  Act,  1892,  he  has,  by  sub- 
rogation to  their  rights,  a  charge  under  tlie 
provisions  of  sect.  13  of  that  Act  on  the  fee 
simple  of  the  premises  in  respect  of  which  the 
expenses  were  incurred,  notwithstanding  the 
provisions  of  sect.  17,  which  provide  that  a 
limited  owner  can  raise  moneys  on  such  pre- 
mises by  mortgage  for  the  payment  of  such 
expenses  so  that  the  principal  due  on  the  mort- 
gage may  be  repaid  within  twenty  years.     The 


latter  provision  applies  where  a  tenant  for  life  is 

not  willing  to  find  the  money  himself. 

In  re  Pizzi,  Scrivener  r.  Aldridge,  [1907] 

[1   Ch.  67;    76  L.  J.  Ch.  87;  71  J.   P.  58; 

95  L.  T.  722  ;  5  L.  G.  R.  86— Neville,  J. 

138.  When  Charge  takes  Effect  —  PiiMic 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  150, 
257.] — The  vendors  of  certain  leasehold  houses 
had  undertaken  to  pay  the  outgoings  in  respect 
thereof  up  to  September  29th,  1908.  In  February, 
1903,  the  district  council  had  given  notice  to 
them,  under  the  Public  Health  Act,  1875,  to  do 
certain  paving  works,  and  default  having  been 
made,  the  council  had  themselves  commenced 
the  work,  but  the  whole  of  it  had  not  been  com- 
pleted before  September  29th,  and  the  amount 
of  expenses  attributable  to  these  leaseholds  had 
not  been  apportioned.  Upon  a  summons  by  the 
purchasers  asking  for  a  declaration  that  the 
vendors  were  liable  to  pay  this  amount  when 
apportioned,  and  for  an  order  accordingly  : — 

Held — that  upon  the  true  construction  of 
sect.  257  of  the  Public  Health  Act,  1875,  the 
expenses  of  the  local  authority  did  not  become  a 
charge  on  the  premises  until  the  completion  of 
the  works,  and  that  the  vendors  were  not  liable 
to  pay  for  them. 

Stock  V.  Meakin  (  [1900]  1  Ch.  683  ;  69  L.  J. 
Ch,  401  ;  48  W.  R.  420;  82  L.  T.  248— C.' A., 
No.  135,  suj'va)  followed. 

Decision  of  Byrne,  J.  ([1904]  1  Ch.  493;  73 
L.  J.  Ch.  382  :  68  J.  P.  253  ;  52  W.  R.  392  ;  90 
L.  T.  637)  affirmed. 

In  re  Allen  and  Driscoll's  Contract, 
[1904]  2  Ch.  226  ;  73  L.  J.  Ch.  614  ;  68  J.  P. 
469  ;  52  W.  E.  680  ;  20  T.  L.  R.  605  ;  91  L.  T. 

676— C.  A. 


(b)  Exemptions  from  Liability  as  Owner. 

139.  Crown  Property — Lands  held  for  Jlili- 
fary  Purposes — Crown  Property  e.veinpt  from  the 
Impotiition  of  Pecuniary  Burdens  unless  Croivn 
expressly  named  in  the  Statute — Public  Health 
Act,  1875(38  &  39  Vict.  c.  55),  s.  li^O— Volunteer 
Act,  1863  (26  &  27  Vict.  c.  Qa)— Military  Lands 
Act,  1892  (55  &  56  Vict.  c.  43).]— The  respondent, 
a  colonel  in  His  Majesty's  army  and  the  com- 
manding officer  of  the  1st  Batt.  Middlesex 
Rifle  Volunteers,  by  virtue  of  the  Volunteer  Act, 
1863,  purchased  the  fee  simple  of  certain  land  at 
Hornsey  for  the  purpose  of  its  being  transferred 
to  and  used  by  the  volunteer  battalion  pursuant 
to  the  provisions  of  the  Military  Lands  Act,  1892. 
The  premises  so  acquired  were,  pursuant  to  the 
last-named  Act,  mortgaged  to  the  Public  Works 
Loan  Commissioners  for  a  sum  of  money  to  be 
applied  to  repay  the  amount  paid  by  the 
respondent  in  purchasing  the  premises  and  in 
fitting  them  up  for  the  use  of  the  volunteer 
battalion.  The  premises  abutted  upon  Nightin- 
gale Lane.  The  appellants  sought  to  recover 
from  the  respondent  the  apportioned  amount  of 
expenses  incurred  by  them  in  sewering,  levelling, 
and  paving  Nightingale  Lane  under  the  pro- 
visions of  sect.  150  of  the  Public  Health  Act, 
1875. 
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Private  Street  Works — Continued. 

Held— that  the  land  being  in  fact  purchased, 
owned,  and  occupied  solely  for  the  purpose  of 
the  volunteer  corps,  it  must  be  taken  to  be 
owned  and  occupied  for  Crown  purposes,  and 
that  therefore  the  amount  of  the  apportionment 
could  not  be  recovered,  as  sect.  150  was  not  by- 
express  words  made  binding  upon  the  Crown  ; 
and  that  the  principle  that  Acts  of  Parliament 
do  not  impose  pecuniary  burdens  upon  Crown 
property  unless  the  Crown  was  expressly  named, 
or  unless  by  necessary  implication  the  Crown 
had  agreed  to  be  bound,  was  applicable  to  such 
a  case. 
HoRNSEY  Urban  District  Council  v.  Hen- 

[NELL,  [1902]  2  K.  B.  73 ;  71  L.  J.  K.  B.  479  ; 

66  J.  P.  613  ;  60  W.  R.  521 ;  86  L.  T.  423  ;  18 
T.  L.  R.  512— Div.  Ct. 

140.  Indemnity  qiven  on  earlier  Occasion — 
Prlrate  Street  WorU  Act,  1892  (55  &  56  Vict. 
c.  57),  s.  7 — Ohject'um  to  Provisional  Aj)j)ortion- 
ment — Premises  ought  to  be  excluded.] — In  1878 
a  local  authority  did  some  work  on  the  causeway 
or  pavement  of  a  street  within  their  district, 
which  street  was  not  a  highway  repairable  by 
the  inhabitants  at  large.  A  portion  of  the 
expenses  incurred  by  the  local  authority  was 
paid  by  two  frontagers,  J.  and  8.  In  the  follow- 
ing year  the  local  authority  passed  the  following 
resolution  :  "  Resolved,  that  an  indemnity  be 
given  to  J.  and  S.  against  liability  on  account 
of  further  expenses  that  may  be  occasioned  in 
connection  with "  the  street  in  question,  and 
delivered  a  copy  of  such  resolution  to  J.  and  S. 
In  1902  the  local  authority  resolved  to  put  in 
force  the  Piivate  Street  Works  Act,  1892,  in  the 
said  street,  and  objection  was  taken  to  the  pro- 
visional apportionment  under  sect.  Y  that  the 
premises  of  J.  and  S.  ought  to  be  excluded  from 
the  provisional  apportionment,  relying  on  the 
above  resolution.  The  justices  ordered  the 
premises  to  be  excluded  on  this  ground.  On 
appeal : — 

Held — that  the  above  resolution  afforded  no 
valid  reason  for  excluding  the  premises  from  the 
provisional  apportionment. 

DODWORTH     Urban    District    Council    r. 
[Ibbotson  and  Another,  (1903)  67  J.  P. 

132— Div.  Ct. 

141.  Eailway  Comjmny — Land  used  solely  as 
Part  of  their  Railway  or  Worlts — Land  let  as 
Garden  Ground— Private  Street  Worhs  Act,  1892 
(55  &  56  Vict.  c.  57),  s.  22.]— A  railway  .com- 
pany objected  to  the  inclusion  of  a  certain  piece 
of  land  belonging  to  them  in  a  provisional 
apportionment  of  the  expenses  of  certain  private 
street  works  in  a  street  on  which  the  land 
abutted,  but  with  which  it  had  no  direct  com- 
munication, the  ground  of  their  objection  being 
that  the  land  in  question  was  at  the  time  of  the 
laying  out  of  the  street  used  by  the  company 
solely  as  a  part  of  their  line  of  railway  or  works 
within  the  meaning  of  sect.  22  of  the  Private 
Street  AVorks  Act,  1892.  The  land  in  question 
had  been  acquired  by  the  railway  company 
solely  for  the   purpose  of    their    railway  and 


works,  but  the  company  allowed  their  servants, 
for  the  time  being,  to  use  it  as  garden  ground 
on  payment  of  a  nominal  rent.  The  justices 
found  as  a  fact  that  it  was  not  used  in  any  way 
as  part  of  the  company's  railway,  sidings,  station 
or  works,  and  that,  therefore,  the  company's 
objection  failed,  and  they  refused  to  state  a  case 
on  the  ground  that  the  question  was  one  of  fact. 

Held — that,  as  there  was  no  evidence  con- 
trary to  the  justices'  finding  and  no  point  of  law 
involved,  the  Court  would  not  order  the  justices 
to  state  a  special  case. 

R.  r.  Jones  and  Others,  (1907)  71  J.  P.  326  ; 
[96  L.  T.  723  ;  5  L.  G.  R.  722— Div.  Ct. 

142.  Railicay  Company — Land  used  solely  as 
Part  of  Line  of  Pail  way  or  Sidings— Land  used 
for  Beposit  of  Ashes— PxibUc  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  \m— Private  Street 
Worhs  Act,  1892  (55  &  56  Vict.  c.  57),  s.  22.]— 
By  the  Carlisle  Corporation  Act,  1887,  s.  192 
(similar  in  terms  to  sect.  22  of  the  Private  Street 
Works  Act,  1892),  it  was  provided  that  "  No 
railway  company  shall  be  deemed  to  be  an 
owner  or  occupier  in  respect  of  any  land  of  such 
company  upon  which  any  street  shall  wholly  or 
partially  front  or  abut  and  which  shall  be  used 
by  such"  company  solely  as  part  of  their  line  of 
railway  or  sidings  and  shall  have  no  direct  com- 
munication with  such  street,  and  the  expenses 
incurred  by  the  corporation  under  the  powers  of 
the  Public  Health  Acts  .  .  .  shall  be  paid  by  the 
other  owners  having  frontages  abutting  on  such 
street  .  .  ." 

Held— that  land  used  by  a  railway  company 
for  the  purpose  of  depositing  ashes  thereon  did 
not  fall  within  the  exemption  contained  in  that 
section. 
In  re  Carlisle   Corporation  and  Saul's 

[Executors,  (1907)  71  J.  P.  502  ;  97  L.  T. 
514;  5  L.  G.  R.  1128— Phillimore,  J. 

(c)  Local  Act. 

143.  Liability  of  Frontagers— Effect  of  sub- 
I  sequent  General  Legislation — Ashton-under-Lyne 

Improvement  Act,  1849  (12  &  13  Vict.  c.  xxxv.) 
—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  149  and  340. 

A  local  Act  passed  in  1849  gave  power  to  the 
municipal  corporation  of  a  borough  to  recover 
from  the  frontagers  of  streets  within  the  borough 
the  expenses  incurred  by  the  corporation  in 
paving  and  otherwise  completing  such  streets. 
■  The  Public  Health  Act,  1875,  provides  that  the 
urban  authority  shall  level,  pave,  metal,  flag, 
channel,  alter,  and  repair,  as  occasion  may 
require,  streets  which  are  highways  repairable 
by  the  inhabitants  at  large. 

Held — that  this  provision  of  the  Public 
Health  Act  did  not  repeal  the  provisions  of  the 
local  Act,  and,  therefore,  the  municipal  corpora- 
tion was  entitled  to  recover  from  a  frontager  a 
share  of  the  expenses  incurred  by  them  in  paving 
a  street  within  the  borough. 

Ashton-under-Lyne  Corporation  v.  Pugh, 

[1898]    1   Q.B.45;  61J.  P.  788  ;  67  L.  J.Q.B. 

32  ;  77  L.  T.  583  ;  46  W.  R.  100— C.  A. 
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144.  LiahiVity  of  Frontagers  to  Itrpair  Foot- 
icaijx— Public  Health  Act,  187r>  (38  &  39  Vict. 
c.  55),  .?.  l^^— Local  Gorernment  Act,  188S  (51 
&  52  Vict.  c.  41),  s.  11. 

A  local  Act  passed  in  1871  gave  a  corporation 
power  at  any  time  and  from  time  to  time  to 
order  that,  if  in  any  street  (whether  or  not  a 
highway  repairable  by  the  inhabitants  at  large) 
there  was  not  a  properly  paved,  asphalted,  or 
flagged  footway  on  each  side,  the  owners  or 
occupiers  of  buildings  or  lands  in  the  street 
should  make  a  footway  or  pathways  at  their  own 
expense  along  their  respective  frontages,  and 
provided  that,  if  they  made  default  in  so  doing, 
the  corporation  might  at  any  time  and  from 
time  to  time  execute  the  works  and  recover  the 
expenses  tliereof  from  such  frontagers. 

Held — upon  the  principle  laid  down  in  Tlie 
Corporation  of  Ashton-under-Lyne  v.  Pugk 
([1898]  1  Q.  B.  45),  that  this  provision  in  the 
local  Act  as  to  the  liability  of  frontagers  to  make 
up  the  footways  is  not  repealed  by  sect.  149  of 
the  Public  Health  Act,  1875,  or  by  sect.  11  of  the 
Local  Government  Act,  1888. 

Held,  also,  that  although  under  this  pro- 
vision of  the  local  Act  the  frontagers  can  be 
required  to  make  a  footway  where  none  exists, 
there  is  no  continuing  obligation  upon  them  as 
to  such  footways  when  once  made,  and  they 
cannot  be  called  upon  to  contribute  towards  the 
expenses  of  repairing  or  modernising  existing 
footways. 

Decision  of  Div.  Ct.  ([1898]  1  Q.  B.  847  ;  62 
J.  P.  387  ;  67  L.  J.  Q.  B.  5(18 ;  78  L.  T.  422) 
affirmed. 

Lodge  v.  Huddersfield  Corporation  (No.  1), 

[1898]   1  Q.  B.  859  ;    67  L.  J.   Q.  B.  571  ;  62 

J.  P.  515— C.  A. 


(d)  Miscellaneous. 

145.  Alteration  of  Level — LiabiHty  of  Local 
Authoritij — Damage  done  to  Property  adjoining 
Higlnoay  by  fow  of  Water — Floin' cav.wd  by 
wrongful  act  of  Third  Party. ^ — The  defendants, 
the  liighway  board  and  local  authority  for  the 
district,  built  a  retaining  wall  across  a  street  for 
the  purpose  of  altering  the  level  of  a  roadway. 
This  wall  did  not  interfere  with  the  ordinary 
tiow  of  surface  water  across  the  street  and 
alongside  the  plaintiffs'  premises,  but  owing  to 
the  wrongful  act  of  third  parties  on  land  over 
which  the  defendants  had  no  control,  an  unusual 
flow  of  water  ran  down  this  street  and  did 
damage  to  the  plaintiffs'  premises. 

Held— that  the  defendants  were  not  liable,  as 
the  damage  was  occasioned  by  the  unexpected 
flow  of  water  for  which  they  were  not  respon- 
sible, and  that  they  were  not  negligent  in  not 
building  this  retaining  wall  so  as  to  have  pre- 
vented the  unusual  tiow  of  water  across  the 
street  and  alongside  the  plaintiffs'  premises. 

Ely    Brewery  Co.   r.  Pontypridd    Urban 

[District  Council,  (1904)   68  J.  P.  3  ;  2 

L.  G.  R.  40— C.  A. 


146.  Alteration  of  Widths  of  Footway  and 
Carriageway  dedicated  to  the  Public— Paving 
Expenses— Powers  of  Urban  Authority— In- 
junction—Public   Health    Act,   1875    (38   &   39 

Vict.  c.  55),  s.  1.50.]— The  plaintiff  in  the  years 
1891  and  1892  dedicated  to  the  public  a  road 
laid  out  in  accordance  with  plans  submitted  to 
and  approved  by  the  urban  district  council.  In 
1897  the  boundaries  of  the  city  of  Bristol  were 
extended  and  the  road  came  under  the  jurisdic- 
tion of  the  defendants,  wIkj  served  notices  under 
sect.  150  of  the  Public  Health  Act,  1875,  on  the 
owners  of  houses  fronting  the  road,  annexing  to 
such  notices  plans  which  showed  an  intention 
to  turn  part  of  the  footways  into  carriageway. 
The  defendants  then  proceeded  to  alter  the  road. 
The  plaintiff  brought  an  action  for  an  injunction 
to  restrain  them  from  altering  the  widths  of  the 
footways  and  carriageway. 

Held— that  a  local  authority  must  deal  with 
the  street  as  they  find  it.  Sect.  150  of  the 
Public  Health  Act,  1875,  gives  no  power  to  alter 
the  respective  proportions  of  footway  and 
carriageway,  but  only  to  make  good  the  street 
as  dedicated. 

Robertson  r.  Bristol  Corporation,  [1900] 
[2Q.  B.  198  ;  69  L.  J.  Q.  B.  590  ;  64  J.  P.  889; 
48  W.  R.  498  ;  82  L.  T.  516  ;  16  T.  L.  R.  358 

— C.  A. 

147.  A  Iteration  of  Works — Expenses  of  Sewer- 
ing— Recovery  of  Expenses — Apportionment  of 
Expenses — Jurisdiction  of  Urban  Authority — 
Public  Health  Act,  1875  "(38  &  39  Vict.  c.  55),  s. 
150.] — An  urban  authority  under  sect.  150  of 
the  Public  Health  Act,  1875,  served  notices  on 
the  frontagers  of  a  street  reciuiring  them  to 
sewer  the  street  as  therein  specified.  On  default 
the  local  authority  carried  out  more  extensive 
sewage  works,  but  including  the  work  necessary 
for  drainage  of  the  street  itself,  and  apportioned 
on  the  frontagers  part  of  the  cost  of  the  more 
extensive  works,  being  the  amount  which  it 
would  have  cost  to  sewer  the  street  in  accordance 
with  the  notices. 

Held — that  the  amount  so  apportioned  was 
recoverable  by  the  local  authority. 

Acton  Urban  District  Council  r.  Watts, 
[(1903)    67    J.    P.    400;    1  L.    G.    R.    594— 

Kekewich,  J. 

148.  Contract  heticcen  two  Frontagers — Con- 
struction of  Contract — Itoad  originally  made  by 
Frontagers  jointly  —  One  "  to  be  under  no 
Liability  for  Pepair" — Covenant  by  Others  to 
maintain  '"  until  titken  to''  by  Local  Authority — 
Liability  for  subsequent  M'orhs  under  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  150.]— 
A  road  was  in  1888  wiilened  and  made  up  by 
two  frontagers  under  an  agreement,  whereby  M. 
was  not  "  to  be  under  any  liability  to  contribute 
to  the  maintenance  or  repair  of  the  said  roadway 
and  sewers  and  main  drain,  or  any  works  con- 
nected therewith ;  but  the  same  were  to  be 
wholly  and  solely  maintained  by  T.,  unless  and 
until  the  same  should  be  taken  to  by  the  parish, 
or  some  other  local  or  public  authority." 

In  1901  the  local  autliority  made  up  the  road, 
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or  street,  and  ap[)ortioned  on  M.  as  a  frontager 
the  sum  of  £108. 

Held — the  agreement  did  not  apply  to  the 
works  executed  by  the  authority,  and  that  M. 
could  not  recover  the  £108  from  T. 

Decision  of  Bigham,  J.  (67  J.  P.  238;  19 
T.  L.  R.  57)  reversed. 

Moore  r.  Todd,  (1003)  19  T.  L.  R.  042  ;  68  J.  P. 

[43-C.  A. 

149.  LiaiiUty  of  Frontagers  outside  the  Dis- 
trict of  the  Authority — Districts  of  tioo  Local 
Authorities — Line  of  the  Kerb  of  the  t<treet 
forming  the  Boundary  between  the  Districts — 
'Public  Health  Act,  1875  (38  i:  39  Vict.  c.  55), 
s.  150.1 — The  appellants,  a  local  authority,  sought 
to  recover  from  the  respondents  apportioned 
expenses  incurred  by  the  appellants  in  the 
execution  of  certain  works  in  a  road  not  repair-  i 
able  by  the  inhabitants  at  large,  known  as  B.  | 
road.  The  boundary  between  tlie  appellants' 
borough  and  the  urban  district  of  F.  B.  ran  along 
the  line  of  the  kerb  of  the  footpath  on  the  north 
side  of  the  said  road,  so  that  the  carriageway  ; 
and  the  footpath  on  the  south  side  were  within 
the  appellants'  borough,  and  the  footpath  on  the 
north  side  was  in  the  urban  district  of  F.  B. 
The  respondents  were  the  owners  of  premises 
abutting  on  the  footpath  on  the  north  side,  and 
wholly  within  the  urban  district  of  F.  B.  The 
appellants  having  made  up  the  roadway  and  the 
footpath  on  the  south  side  under  sect.  150  of  the 
Public  Health  Act,  1875,  their  survej'or  appor- 
tioned the  cost  of  the  footpath  on  the  south  side 
among  the  frontagers  on  the  south  side,  and 
sought  to  make  the  respondents  equally  liable 
with  the  frontagers  on  the  south  side  for  the 
expenses  of  making  up  the  roadway. 

Held —that  under  sect.  150  the  appellants 
had  no  power  to  apportion  any  part  of  the  cost 
on  frontagers  not  within  the  area  of  their 
borough. 

Hornsey    Borough    Council    r.    Birkbeck 

[Freehold  Land  Society,  [1906]  1  K.  B. 

521  :    75  T;.  J.  K.  B.  348  ;  70  J.  P.  140  ;  54 

W.   K.   528  ;  94  L.  T.  700  ;  22  T.  L.  R.    346  ; 

4  L.  G.  R.  581— Div.  Ct. 

150.  Satisfactory  Sewer  — Pipe  laid  in  1859 
in  Private  Road — Surface  Water  and  Drainage 
of  several  Houses  carried  away  thereby — Boad 
sewered  and  Expenses  apportioned  on  Frontagers 
— Acceptance  of  Pipe  by  Local  Authority  as 
satisfactory  Sewer  —  Knowledge  of  Local 
Authority — Trapse  of  Time — Public  Health  Act, 
1875  (38'  &  39  Vict,  c.  55),  s.  150.]— A  road 
having  been  made  by  the  owners  of  a  building 
estate,  about  1859,  a  12-inch  pipe  was  laid  by 
them  along  it  from  end  to  end.  Houses  were 
built  from  time  to  time  in  the  neighbourhood  of 
the  road,  and  some  of  their  owners  connected 
their  drains  with  the  12-inch  pipe  ;  but  certain 
of  the  houses  which  were  first  built  had  a 
separate  system  of  drainage  into  cesspools  in  a 
wood  at  the  back  of  their  premises.  Drainage 
into  the  12-inch  pipe  commenced  at  least  as 
early  as  1876.     The  12-inch  pipe  discharged  into 


a  culvert,  and  thence  into  a  river.  The  plaintiffs' 
predecessors,  the  local  board  of  health,  were 
constituted  in  1878,  and  could  in  that  year  have 
put  into  operation  the  provisions  of  sect.  150  of 
the  Public  Health  Act,  1875.  There  was  evidence 
that  in  1882  their  surveyor  knew  of  at  least  one 
connection  of  drains  with  this  pipe,  and  that 
complaint  having  been  made  in  1892  or  1893  as 
to  the  outfall  of  the  pipe's  contents  into  the 
river,  the  local  authority  subsequently  proposed 
a  scheme  of  drainage  by  which  the  drainage  was 
to  be  diverted  from  the  12-inch  pipe  and  carried 
into  septic  tanks. 

Held — that  the  pipe  was  a  "  sewer  "  within 
the  meaning  of  the  Public  Health  Act,  1875,  and 
had  vested  in  the  plaintiffs. 

Held,  also,  on  the  evidence,  as  a  finding  of 
fact,  that  the  local  authority  must  be  taken  to 
have  been  satisfied  with  the  sewer  and  could 
not  now  re-sewer  the  road  and  proceed  against 
frontagers  under  sect.  150  of  the  Public  Health 
Act,  1875. 

Semble,  when  a  sewer  has  thus  existed  for  a 
long  period  of  years  it  must  be  inferred  that  the 
sewer  has  been  accepted  by  the  local  authority 
as  a  sewer  laid  to  their  satisfaction. 

Bonella  v.  Twickenham  Local  Board  ((1887) 
20  Q.  B.  D.  63  :  57  L.  J.  M.  C.  1  :  52  J.  P.  536  ; 
36  W.  R.  50  ;  58  L.  T.  299— C.  A.)  applied. 

WiLMSLow  Urban  District  Council  r.  Side- 
[bottom,  (1906)   70  J.    P.   537  ;  5  L.   G.  R. 

80— Neville,  J. 

151.  Scotland  —  Register  of  Streets  —  Fixing 
Width  for    Purpose    of  regulating    Height   of 

'  Buildings — Width  as  at  Present,  or  as  intended 
!  to  be  ajter  Widening — Glasgow  Building  Regula- 
tion Act,  1900  (63  &  64  Vict.  c.  cl.),  s.  20.]— The 
master  of  works  in  fixing  the  width  of  a  public 
registered  street  in  Glasgow  must  determine  the 
width  as  it  actually  exists,  and  not  as  it  will 
be  if  the  street  be  widened. 

But  if  the  master  of  the  v/orks  inserts  in  the 
register  a  width  calculated  on  a  prospective 
widening,  an  action  will  be  premature  before  the 
register  is  finally  approved  by  the  sheriff. 

Decisions  of   Ct.  of   Sess.  ((1905)   7  F.  1020, 
1034)  affirmed. 
Nisbet  v.  Hamilton   and  Others  ;    Cale- 

[donian    Ry.    r.    Glasgow   Corporation, 
[1907]  A.  C.  158,  160— H.  L.  (Sc). 

(e)  New  Streets. 

See  also  Markets  and  Fairs,  2. 

152.  Ancient  Highwaii  —  Decisions —  Towns 
Improvement  Clauses  Act,  1847  (10  &  11  Vict. 
('.  34),  s.  m— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  157.] — The  decisions  under 
sect.  157  of  the  Public  Health  Act,  187.5,  as  to 
what  is  a  new  street  apply  in  considering  what 
constitutes  a  "new  street"  in  sect,  63  of  the 
Towns  Improvement  Clauses  Act,  1847. 

The  defendants  proposed  to  erect  buildings  on 
the  east  of  an  ancient  highway,  on  the  west  side 
of  which  buildings  extended  for  485  feet.     There 
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were  no  buildings  on  the  east  side  except  two 
cottages,  on  the  site  of  which  the  defendants 
jiroposed  to  build  a  building  233  feet  long.  The 
district  council  required  the  defendants  to  set 
back  their  buildings  so  as  to  leave  a  road  30  feet 
wide,  which  they  refused  to  do. 

Held — that  the  new  buildings  would  make 
the  old  highway  a  new  street  within  the  meaning 
of  the  Act. 

liohlnson  v.  Local  Board  of  B avion- Ecclets 
(  (1883)  8  App.  Cas.  798  ;  53  L.  J.  Ch.  226  ;  48 
J.  P.  276  ;  32  W.  R.  249  ;  50  L.  T,  57— H.  L.  (E.)  ) 
applied. 

Attorney-General  r.   Rufford  &  Co.,  Ld., 

[1899]  1   Ch.  537  ;  68  L.  J.  Ch.  179  ;  63  J.  P. 

232  ;  47  W.  R.  405  ;  80  L.  T.  17— North,  J. 

153.  Drainage  Bye-law — C/tamieUing — In- 
raltditij — Uncertaintij — Piihllc  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  Ibl  —  Primte  Street 
Worlis  Act,  1892  (55  &  56  Vict.  c.  57),  ss.  6, 
7.] — In  pursuance  of  the  powers  conferred  by 
sect.  157  of  the  Public  Health  Act,  1875,  the 
appellants  made  with  respect  to  new  streets  and 
buildings  a  bye-law  providing  that  in  the  case  of 
certain  classes  of  streets  there  should  be  con- 
structed on  each  side  of  the  street  a  proper 
channel  of  a  given  size  "  either  of  granite  cubes 
laid  on  a  bed  of  cement  concrete  at  least  six 
inches  in  thickness  or  otherwise  in  a  suitable 
manner  and  with  suitable  materials." 

Held — that  the  bye-law  was  not  bad  either  for 
being  inconsistent  with  sect.  150  of  the  Public 
Health  Act,  1875.  and  sects.  6,  7  of  the  Private 
Street  Works  Act,  1892,  or  for  uncertainty. 

Leyton  Urban  District  Council  v.  Chew, 
[1907]  2  K.  B.  283  ;  76  L.  J.  K.  B.  781  ;  71 
J.   P.   355  :    96   L.   T,   727  ;  5   L.  G.  R.  837 

— Div.  Ct. 

154.  Drauitige  Bjie-law — Breach  of  Surveyor's 
Sprcijicatiim  —  Original  Offence  —  Continuing 
Offence — Inch/sion  in  one  Conviction — Aotice  of 
continuing  Offence — Information  otot  mentioyiing 
— Surjacc  Water  Sewer — Validity  of  Bye-laio — 
Local  Act— Public  Health  Act,  1875  (38  &  39 
Vict.  r.  55),  ,v.v.  156,  158,  183.] — Bye-laws  as  to 
new  streets  made  in  1876  under  sect.  156  of  the 
Public  Health  Act,  1875,  required  drains  to  be 
laid  as  specified  by  the  city  surveyor,  and  pro- 
vide<la  penalty  and  further  daily  penalties  in  the 
case  of  a  continuing  offence.  A  local  Act  of  1903 
for  the  first  time  empowered  the  corporation  to 
reriuire  separate  surface  water  sewers,  and  the 
surveyor  specified  accordingly  for  a  certain  new 
street  in  which  the  appellant  was  building 
houses.  The  appellant  disregarded  the  specifica- 
tion, and  a  formal  notice  was  served  on  him 
informing  him  that  he  was  liable  to  daily  penal- 
ties if  lie  continued  the  offence.  He  disregarded 
the  notice,  and  an  information  was  laid  against 
him  for  carrying  out  certain  works  in  a  new 
street  otherwise  than  in  accordance  with  the 
specification  of  the  city  surveyor,  by  draining 
roof  water  into  a  drain  other  than  the  surface 
water  sewer,  contrary  to  the  bye-laws,  no  reference 


being  made  to  the  continuance  of  the  offence. 
The  magistrate  convicted  the  appellant,  and 
inflicted  a  penalty  of  £5,  and  a  further  penalty 
of  £2  a  day  for  each  day  that  the  offence 
continued. 

Held — affirming  the  conviction,  (1)  that  the 
same  person  being  responsible  for  both  the 
original  construction  of  the  works  and  their 
subsequent  maintenance,  the  construction  and 
maintenance  were  not  separate  offences,  and 
might,  therefore,  be  included  in  one  information 
and  summons  ;  (2)  that  as  the  appellant  had 
received  notice  prior  to  the  date  of  the  informa- 
tion that  he  was  offending  against  the  bye-laws, 
and  that  he  was  liable  to  an  additional  daily 
penalty  during  the  continuance  of  the  offence, 
the  magistrate  could  deal  with  the  continuance, 
although  the  information  did  not  refer  to  it  ; 
and  (3)  that  though  the  bye-laws  were  made  in 
1876,  and  power  to  require  separate  surface 
water  sewers  was  not  given  to  the  corporation 
till  the  passing  of  the  Act  of  1903,  the  penalties 
were  rightly  inflicted  for  breach  of  the  bye-law, 
as  that  Act  had  extended  the  requirements 
which  the  surveyor  might  lawfully  include  in  his 
specification. 

AiREY  r.  Smith,  [1907]  2  K.  B.  273  ;  76  L.  J. 

[K.  B.  766  ;  71  J.  P.  285  ;  96  L.  T.  691  ;  23 

T.  L.  R.  447  ;  5  L.  G.  R.  713— Div.  Ct. 

155.  flaying  Out — What  annmntu  to — Brser- 
vatio?i  if  Strip  of  Land  between  Building 
Plots  and  Boad — Parts  of  Strip  thrown  into 
Boad.'\  —  By  the  bye-law  of  a  local  authority 
"  every  person  who  shall  intend  to  make  or  lay 
out  any  new  street"  was  to  give  notice  of  such 
intention  to  the  local  authority,  and  to  deposit  a 
plan  and  section  of  the  intended  new  street  as 
specified  in  the  bye-law. 

F.  bought  a  strip  of  land  fronting  an  occupa- 
tion road  fifteen  or  sixteen  feet  wide,  of  which 
he  did  not  own  the  soil.  He  cut  up  the  land 
into  plots,  but  reserved  a  strip  six  feet  wide, 
along  the  whole  of  the  frontage  to  the  lane.  He 
sold  four  of  the  plots,  and  on  the  purchasers 
erecting  houses  thereon,  he  took  away  the  hedge 
between  the  reserved  strip  and  the  road  opposite 
the  plots  sold,  throwing  the  portions  of  the 
reserved  strip  opposite  the  plots  sold  into  the 
lane. 

Held — that  there  was  no  evidence  that  F. 
intended  to  make  and  lay  out  a  new  street 
within  the  meaning  of  the  bye-law. 

Fellowes    r.    Sedgeley    Urban    District 
[Council,  (1906)  70  J.  P.  412  :  4  L.  G.  R.  970 

—Div.  Ct. 

156.  Laiftngout  New  Street — B)/e-latvs — Public 
Health  Act,  1875  (38  &:  39  Vict',  c.  55).— B.  was 
the  owner  of  a  piece  of  land  on  one  side  of  a 
road  1(>0  yards  long,  which  road  was  of  less 
width  than  that  required  by  the  local  bye-laws 
for  a  new  street.  On  the  roadside  of  B.'s  land 
was  a  wooden  fence.  This  fence  B.  removed 
and  on  its  site  built  a  wall  and  subsequently 
proposed  to  build  a  house  inside  the  wall.  The 
opposite  side  of  the  road  was  defined  by  a  wall 
enclosing  a  dwelling-house.     The  justices  were 
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Private  Street  Works — Continued. 
of  opinion  that  B.  had  defined  the  line  of  road 
and   had  converted  the  road  into  a  new  street, 
and  convicted  him  of  laying  out  a  new  street 
not  in  accordance  with  the  bye-laws. 

Held— that  there  was  no  evidence  of  laying 
out  a  new  street  and  that  the  conviction  ought 
to  be  quashed,  as  what  the  defendant  did  was 


acting  under  their  local  Act,  required  a  new 
street  to  be  constructed  (if  at  all)  with  a 
minimum  level  of  nine  feet  above  Ordnance 
datum.  This  would  necessitate  raising  the  level 
of  some  200  acres  at  an  estimated  cost  of 
£220,000. 

Held— that,  having  regard  to  the  nature  of 
the    locality    and    other     circumstances,     the 


to  be  quashed,  as  what  tlie  defendant  did  was  i      ^^^^,^^^^^  ,vas  reasonable, 
simiily  to  substitute  a  wall  for  the  wooden  fence  |      i 


bounding  his  property. 
Bdshell    r.    Greer, 


(1900)    64   J. 


P.   600— 
[Div.  Ct. 


V.  Portsmouth 
p.  48— Qr.  Sess. 


Great  Salterns  Syndicate 
[Corporation,  (1904)  68  J 

159.  Xame— Named  hy  Oivner — Re-named  hi/ 
Local  Authoritii  —  Befacement  hy  Oioncr  — 
Offence — Towns  Improvement  Clauses  Act,  1847 
(io  &  11  Vict.  c.  34),  s.  64.]— The  appellant  was 
minded  to  lay  out  a  new  street  upon  his  estate 
for  building  purposes,  and  upon  his  plans  he 
called  that  street "  Midhurst  Avenue."    This  was 


157.  Laying  out  or  constructing  a  new  Street 
—  Bye-laivs  —  Claim  for  Injunction  —  Special 
Remedies  provided  by  Bye-law  or  Statute- 
Attorney- General  not  a  Party  to  Action.] — The 
defendants    were    the    owners    of    a    piece    o^  ^^^^^^,,  ^.__  _^__ 

land  in  the  shape  of  a  triangle,  two  sides  of  \  ^rou'^ht  to  the  knowledge  of  the  local  authority, 
which  abutted  upon  public  highways  withm  the  ■,  ^^^^  |j^  exercised  no  judgment  in  respect  of 
plaintiffs'  borough,  and  they  erected  thereon  |  ^^^^^  proposed  name.  The  local  authority  then 
certain  houses  without  removing  the  fences,  but  ,  jg(.ei.,^-,ined  hond  fide  that  the  street  should  be 
they  made  the  necessary  openings  here  and  there  |  ^j^^^g^^  n  Collingwbod  Avenue,"  and  they  put  up 
so  as  to  provide  means  of  entrance  to  and  exit  ^  igQ^rd  in  the  street  with  that  name  upon  it. 
from   the  houses  that  were  being  built.      They  j  ,j^g  appellant  defaced  that  name,  and  was  con- 


did  not  attempt  to  alter  or  interfere  with  the 
roadways.  The  plaintiffs  claimed  an  injunction 
to  restrain  the  defendants  from  laying  out  or 
constructing  the  roads,  or  either  of  them,  as  "  new 
streets"  or  "a  new  street"  in  contravention  of 


victed  under  sect.  64  of  the  Towns  Improvement 
Clauses  Act,  1847. 

Held— that,   considering  the  duty   imposed 
upon  the  local  authority  by  sect.  64  of  the  Towns 


streets     or  '  a  new  sireet     lu  cuuLiavcuLUJn  ui.  ,  "f'~^" —     .,     .>    ^oir,    ^.r,  n  „t 

?he  bye-laws,  which  required  "new  streets"  to  j  Improvement  Causes  Act,  1847,  the  appellant 

!       c^  •«„  1  „,;,uin  '  had  no  right  to  deface  the  name  ;  that  if  he  had 

be  of  a  specified  width.  ,  ,    ,  ,      '  any  ^^ghtls  owner  to  call  the  street  "  Midhurst 

Held— (1)  that,  on  the  question  of  fact,  the  ,  ^/g^^g"  ^e  ought  to  have  enforced  his  right 


learned  judge  was  quite  ]ustihed  in  drawing  tne  .  taking  legal  proceedings  against  the  local 
inference  that  the  defendants  were  not  laying  j^^^^liority  to  restrain  them  from  putting  up  the 
out  or  constructing  a  new  street  or  anything  of  I  ^^^^j.^  ^j,h  another  name  ;  and  that  the  conviction 

;  was  right. 

Hornsey      Urban     District 


the  kind  within  the  meaning  of  the  bye-laws 

(2)  That,  as  no  proprietary  rights  of  the  plaintiffs  , 

were  being  interfered  with,  they  could  not  enforce    Collins 


the  bye-laws  by  an  action  for  an  injunction  in 
their  own  name,  but  only  by  the  special  remedies, 
namely,  proceeding  for  penalties,  and  removing 
work  done  contrary  to  the  bye-laws,  as  provided 
by  the  statute  and  bye-laws,  or  by  an  informa- 
tion by  the  Attorney-General  on  their  relation. 
And  that  therefure  the  action  could  not  be 
maintained  by  the  urban  authority,  even  if  it 
was  right  upon  the  facts. 

Judgment  of  Buckley,  J.  in  Attorney- General 


rCoUNCiL,  [1901]  2  K.  B.  180  ;  70  L.  J.  K.  B. 
802  ;  65  J.  P.  600  ;  49  W.  R.  620  ;  84  L.  T. 
839  ;  17  T.  L.  R.  487— Div.  Ct. 


(f)  Notices. 


—  OrlgiiMl 
-Fresh.  Notices — 


160.  Amendment   of    Plans, 
Resolution  of  Local  Authority- 
Ju.^tices''  Biscretion— Private  Street  Worhs  Act, 
1892  (55   &  56  Vict.  c.  57),  ss.  6,  7,  8.]— Where 


udffment  ot   aViCKVeY,  J  .\u.  Auorney-vciwiui  \  ^^"^  v--   —   "-    ;   .  t  ^^        i        -^  c  i, 

S/.Z  w   Recreation    Ground   Co.   ([1903]  1  justices  are  asked  to  amend  the  plans,  &c.,  sub 
.     '   .       '^  .    ^  „,  T   r,   r-..     c-Yiir  15   1  niittP<l    under   the    Private   Street   Works   Act 


1  Ch.  101  :  72  L.  J.  Ch.  67  ;  67  J.  P.  73  ;  51  W.  R. 
125  ;  87  L.  T.  561  ;  19  T.  L.  R.  39,  see  LOCAL 
Government,  No.  125),  approved. 

Decision  of  Joyce,  J.  ([1902]  2  Ch.  183  ;    71 
L.  J.  Ch.  754;  86  L.  T.  612  :  18  T.  L.  R.  489) 
afBrmed. 
Dkvonport  Corporation   c    Tozer,    [1903] 

[1  Ch.  759  ;    72  L.  J.  Ch.  411  ;    67  J.  P.  269  ; 

,52  W.  R.  6  ;    88  L.  T.  113  :    19  T.  L.  R.  257  ; 
1  L.  G.  R.  421— C.  A. 

158.  Level,  Betermination  of— Local  Authority 
Ji.ving   Minimum    Level  for   New  Street— Low- 
ly inq   Land — Provision    necessary  for   Surface 
iVaier   and  Sewage  —  Reasonableness  —  Ports- 
mouth    Corporation   Act,    1883   (46   &   47    Vict 


mitted   under   the    Private   Street   Works   Act, 

I  1892,   by  a   local  authority,  they  have,  under 

sect.  8,  jurisdiction  to  do  so  without  expressly 

I  amending  the  original  resolution  of   the    local 

i  authority,   and   also   without   directing  further 

I  notices  to  be  given  to  persons  affected  who  have 

had  notice  of  the  original  scheme  and  have  not 

given  notice  of  objection.      An  order  made  in 

such  circumstances,  declaring  the  local  authority 

entitled  to  a  charge  on  the  property  of  such 

persons  for  their  proportion  of  the  expense,  Is 

therefore  valid. 

Though  sect.  6  gives  the  justices  a  discretion 
in  such  cases  as  to  adjourning  and  directing 
further  notices  to  be  served,  it  is  desirable,  in 
cases  of  importance,  that  an  adjournment  should 
take  place,  and  that  notice  should  be  given  to 


mourn    uorporaiion   j±ct,    looo   v^"   '*-   ^'     >  *^-  ^""-^  i--"--, —-  - ---  —       ^,    n        ^u    n       + 
c-.  ccxi.),  ss.   16,   17,   31.]— A   public   authority,  j  persons  affected  who  are  not  before  the  Court 
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Private  Street  Works — Continued. 

DucLsiou  of  Stirling,  J.  ([181)9]  1  Ch.  168  ; 
68  L.  J.  Ch.  96  :  6H  J.  F.  23  ;  47  W.  K.  328  ;  79 
L.  T.  544  ;  15  T.  L.  R.  101)  affirmed. 

Twickenham  Urban  District  Council  v. 
[MUNTON,  [1899]  2  Ch.  603  ;  68  L.  J.  Ch.  601  ; 
47  W.  R.  661)  ;  81  L.  T.  136  ;   15  T.  L.  R.  457 

— C.  A. 

161.  Pacing  and  Sewering  Expemes  Notice — 
"  Jidcli  Roads  "  —  "  Ch-oss  Roads  "  —  Action  in 
High  Court — Limitation  of  Tnne  —  Sninmary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43),  s.  11 
— Blaclihurn  Improvement  Act,  1882  (45  &  46 
Vict.  c.  ccxliii.),  s.  232,]— By  sect.  232  of  the 
Blackburn  Improvement  Act,  1882,  all  expenses 
recoverable  under  the  Act  may  be  recovered  in 
a  summary  manner,  or  in  the  superior  Courts,  or 
any  couit  of  competent  jurisdiction.  The  plain- 
tiffs made  up  and  paved  a  road  in  their  district 
under  the  provisions  of  the  said  Act  and  served 
notices  on  the  frontagers  demanding  payment  of 
the  expenses  thereof.  Upon  default  in  payment 
the  plaintiffs,  more  than  six  months  after  the 
service  of  the  notice,  sued  the  frontagers  to 
recover  the  expenses.  The  paving  notices  upon 
frontages  in  two  cross  roads  described  the  two 
roads  as  "back  roads"  only.  The  local  Act 
defined  a  "  back  road  "  and  also  a  "  cross  road." 

Hkld  that  the  notice  was  ample,  as  the 
nustake  in  the  description  of  the  roads  as  "back 
roads,"  could  not  have  misled  the  defendants  ; 
that  the  limitation  of  six  months  imposed  by 
sect.  11  of  the  Summary  Jurisdiction  Act,  1848, 
did  not  apply  to  the  alternative  proceedings  in 
the  High  Court  ;  and  that,  therefore  the  action 
was  not  brought  too  late. 

]\'cst  Jfam  Local  Board  v.  Muddams  ( (1876) 
40  J.  P.  470  ;  33  L.  T.  N.  S.  809,  and  Tottenham 
Local  Hoard  v.  Rowe/l,  (1876)  1  Ex.  D.  514  ;  46 
r..  J.  Q.  B.  432  ;  25  W.  R.  135;  35  L.  T.  887— 
('.  A.)  distinguished. 

Hammersmith  Vestry  v.  Lowenfeld  ([1896] 
2  Q.  B.  278  ;  65  L.  J.  Q.  B.  662  ;  60  J.  P.  600  ; 
45  W.  R.  60  ;  75  L.  T.  182— Div.  Ct.)  overruled. 

Decision  of  Mathew,  J.  ((1901)  17  T.  L.  R.  175) 
atlirmed  on  first  point  and  reversed  on  last 
point. 

Blackburn     Corporation    r.     Sanderson, 

[1902]  1  K.  B.  794 ;  L.  J.  K.  B.  590 ;  66  J.  P. 

452  ;  86  L.  T.  304  ;  18  T.  L.  R.  436— C.  A. 

162.  Serrice  of  Notices —  Condition  precedent  to 
rrrorerij  of  Ej-penses — '■^Reputed  Oaviers" — 
I'rirat'e  Street  Works  Act,  1892  (55  &  56  Vict.  c. 
57),  .w.  6,  12,  Sch.,  Part  /.] — A  local  authority, 
\vh()  were  going  to  carry  out  private  street  works, 
sent  a  notice  of  the  provisional  apportionment  to 
"  The  H.  Quarry  Co.,  Ld.,  D.  Robinson,  manager," 
who  were  described  in  the  apportionment  as 
"owners,  or  reputed  owners,"  of  certain  premises 
liable  for  a  share  of  the  costs  ;  they  were  in  fact 
ex-lessees,  and  the  defendant,  the  Veal  owner  of 
the  premises,  never  received  a  notice,  or  heard 
of  the  plans  of  the  authority.  After  completion 
of  the  works  a  final  apportionment  was  sent, 
addressed  in  the  same  way  ;  and  then  the  autho- 


rity, discovering  their  mistake,  served  an  amended 
final  apportionment  upon  the  defendant,  and 
sued  him  for  the  apportioned  amount. 

Held — that  they  could  not  recover,  for  the 
due  service  of  the  notices  was  a  condition  pre- 
cedent ;  and  that,  though  the  Quarry  Co,  were 
in  fact  the  "  reputed  owners,"  service  on  the 
premises  of  a  notice  addressed  to  them,  and  not 
to  "  the  owner,"  did  not  satisfy  the  statute, 

WiRRAL  Rural  District  Council  v.  Carter, 

[1903]   1  K,  B.  646  ;  72  L.  J,  K,  B.  332  :  67  J, 

P,  31  ;  51  W,  R.  414  ;  89  L,  T,  171  ;  19  T,  L, 

R,  153  ;  1  L,  G,  R,  206 -Div,  Ct, 

163,  Serrice  of  Notices— PuUic  Health  Act, 
1875  (38  &  39  Vict,  c.  55),  ss.  150,  267,]— The 
respondent  was  the  owner  of  a  strip  of  unenclosed 
land  adjoining  a  new  street,  which  the  local 
authority  resolved  .should  be  made  up.  The  local 
autliority  prepared  the  usual  notice  under  sect. 
150  of  the  Public  Health  Act,  1875,  requiring 
the  street  to  be  sewered,  levelled,  paved,  &c,, 
addressed  it  to  "  the  owner,"  and  attixed  it  in  a 
conspicuous  place  on  the  strip  of  land  pursuant 
to  sect.  267  of  the  Public  Health  Act,  1875.  The 
owner  did  not  do  the  work.  The  local  autliority 
thereupon  did  the  work  ami  apportione  1  the 
expenses  on  the  owner.  The  owner  did  not  pay. 
In  proceedings  to  recover  the  amount  before  the 
justices,  they  found  that  the  owner  and  his  place 
of  residence  were  known  to  the  surveyor  and 
the  assistant  surveyor  of  the  local  authority,  but 
not  to  the  clerk  who  drew  and  posted  the  notice, 
and  that  the  notice  did  not  come  to  the  know- 
ledge of  the  owner.  The  justices  held  tliat  the 
notice  was  not  jjroperly  served,  and  dismissed 
the  complaint. 

Held — that  the  justices  were  wrong,  and  the 
notice  was  properly  served  under  sect,  267  of  the 
Public  Health  Act,  1875, 

Sharpley  r.  Bear,  (19U4)   67  J,  P.  442— Div. 

[Ct, 

(g)  Objections, 

164,  A rhit ration —  Paring  and  Sewering 
IJ.rpenses  — Apportionment  —  Items  of  Total 
Amount—Public  Health  Act,  1875  (38  i:39  Vict. 
c.  55),  ss.  150,  257  ] — Where  a  local  authority 
executes  paving  and  other  works  in  a  street  under 
sect,  150  of  the  Public  Health  Act,  1875,  and  the 
apportionment  is  disputed,  the  arbitrators 
appointed  to  settle  the  dispute  have  no  jurisdic- 
tion to  inquire  into  the  items  of  the  total  amount 
certified  by  the  surveyor, 

Bai/ley  v,  Wilkinson  ((1864)  16  C,  B,  (n,  s.) 
161  ;  33  L.  J.  M,  C,  161  ;  12  W,  R,  797) 
followed. 

Cawston     r.     Bromley     Urban     District 
[Council,  (1901)  17  T.  L,  R,  25— Div.  Ct. 

165,  A  rbit ration — Apportionment  —  Justices — 
Jurisdiction  to  entertain  Objections — Public 
Health  Act.  1875  (38  &  39  Vict.  c.  55),  ss.  1.50, 
257,  and  268.] — The  only  power  whicli  an  arbi- 
trator appointed  to  apportion  paving  expenses 
under  sect.  150  of  the  Public  Health  Act,  1875, 
has,  is  to  divide  up  the  total  sum  which  the  local 
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authority  have  decided  to  be  the  cost  of  the 
work.  He  has  no  jurisdiction  to  entertain 
objections  to  the  total  cost  of  the  work  as  given 
to  him  by  the  local  authoiit.y. 

In  proceedings  against  a  frontager  under  sect. 
257  of  the  Public  Health  Act,  1875,  for  the 
recovery  of  paving  expenses  the  justices  have 
power  to  entertain  objections  which  oii'er  an 
answer  to  the  whole  of  the  frontager's  liabil  ty, 
but  have  no  power  to  entertain  objections  as  to 
the  amount  of  his  liability. 

The  only  method  in  which  a  frontager  can 
take  objection  to  the  decision  of  the  local 
authority  as  to  the  works  to  be  carried  out  under 
sect.  150  of  the  Act  is  by  appeal  to  the  Local 
Government  Board  under  sect.  268. 

Hornseij  Local  Board  v.  Z)ar/.'(([1893]  1  Q.  B. 
756  ;  62  L.  J.  Q.  B.  427  ;  57  J.  P.  612  ;  68  L.  T. 
503)  discussed. 

^««';r,  whether  in  carrying  out  private  stieet 
works  under  sect.  150  an  authority  is  entitled 
to  add  5  per  cent,  in  respect  of  office  expenses  to 
tlie  actual  cost  of  the  work. 

In  ee  HA.NWELL  IJRBAisr   District   Council 
[and  Smith,  (1904)  68  J.  P.  496  ;  2  L.  G.  R. 

1350-  Chaunell,  J. 

»- 

166.  Dptennhiatlon  hy  Court  of  .Stiminari/ 
Jurisdiction  —  Right  of  appeal  to  Quarter 
Sessions — Biylit  of  appeal  to  Local  Gorcrnmvnt 
Board  —  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55).  s.  'l^SS— Private  Street  Works  Act, 
1892  (55  &  56  Vict.  c.  57),  ss.  1,  6, 
7,  8.] — If  an  owner  of  premises  shown  in 
a  provisional  apportionment  as  liable  to  be 
charged  witli  any  part  of  the  expenses  of  exe- 
cuting works  under  the  Private  Street  Works 
Act,  1892,  objects  to  the  proposals  under  sect.  7 
of  the  Act,  and  the  urban  authority  applies  to  a 
court  of  summary  jurisdiction  to  determine  the 
matter  of  such  objections,  he  has  a  right  of 
appeal  from  such  determination  to  quarter 
sessions  under  sect.  269  of  the  Public  Health 
Act,  1875,  as  sect.  1  of  the  Private  Street  Woiks 
Act,  1892,  provides  that  it  is  to  be  construed  as 
one  with  the  Public  Health  Acts. 

Semhle — under  the  Act  of  1892,  there  is  an 
appeal  to  the  Local  Government  Board. 

Haijles  v.  Sandown  Urban  District  Council 
([1903]  I  K.  B.  169  ;  72  L.  J.  K.  B.  48  :  67  J.  P. 
177;  51  W.  R.  348;  88  L.  T.  61 -Div.  Ct., 
No.  168,  infra')  explained. 

Pearce  t.  Maidenhead  Corporation,  [1907] 

[2  K.  B.  96  ;  76  L.  J.  K.  B.  591  :  71  J.  P.  230  ; 

96  L.  T.  639  ;  5  L.  G.  R.  622— Div.  Ct. 

167.  Memorial  by  Ouiners — Objection,  What  is 
an— Private  Street  Works  Act,  1892  (55  k.  56 
Vict.  c.  b7),s.  7.] — An  urban  authority  resolved 
to  sewer,  level,  pave,  <&c.,  a  certain  road  within 
their  district  under  the  provisions  of  the  Private 
Street  Works  Act,  1892,  and  a  provisional 
apportionment  of  the  expenses  of  the  works  was 
prepared  and  approved.  The  owners  of  certain 
premises  shown  in  the  provisional  apportion- 
ment as  liable  to  be  charged  with  part  of  the 


expenses  of  executing  the  works,  delivered  to 
the  authority  a  memorial  stating  that  they  had 
no  desire  that  the  road  should  be  taken  over  by 
the  sanitary  authority,  and  that  the  proposed 
works  were  unreasonable  and  unnecessary,  and 
asking  that  before  further  steps  were  taken  to 
carry  out  the  works  inquiry  should  be  made  into 
the  matter. 

Held — that  such  a  memorial  was  not  notice 
of  objection  within  the  meaning  of  sect.  7  of  the 
Private  Stieet  Works  Act,  1892,  and  therefore 
that  it  did  not  cast  upon  the  urban  authority 
the  obligation  of  taking  the  proceedings  pre- 
scribed by  sect.  8  (1)  of  that  Act. 

Southampton  Corporation  v.  Lord,  (1903) 
[67  J.  P.  189  ;  1  L.  G.  E.  324— C.  A. 

168.  No  Objection  talien  in  Prescribed  Manner 
— Final  Apportionment — Attempt  to  raise  Objec- 
tion before  Justices — Private  Street  Works  Act, 
1892  (55  &  56  Vict.  c.  57),  s.  12.]— The  appellant 
was  a  frontager  of  a  street  which  had  been 
"made  up,"  kc,  under  the  Private  Street  Works 
Act,  1892.  When  proceedings  were  taken  before 
the  justices  to  ncover  from  him  his  apportioned 
share  of  the  expenses,  he  attempted  to  establish 
that  the  surveyor  had  allowed  the  contractor  to 
deviate  from  the  specilications,  and  that  the 
works  had  never  been  "  completed." 

Held — that  such  an  objection  could  probably 
have  been  raised  under  sect.  12  at  the  pro[)er 
time  ;  but  that,  in  any  case,  the  justices  were 
right  in  not  allowing  it  t'>  be  raised  before 
them. 

Hayles     /•.     Sandown      Urban      District 

[Council,  [1903]  1  K.  B.  169  ;  72  L.  J  K.  B. 

48  ;  67  J.  P.  177  ;  51  W.  R.  348  ;  88  L.  T.  61  ; 

1  L.  G.  R.  187— Div.  Ct. 

And  see  No.  16(),  supra. 

169.  Xo  Objection  taken  in  Prescribed  Manner 
—  Completion  of  Works — Final  Apportionment  of 
E-Kpenses — Inclusion  of  Cost  of  Sewer  already  in 
the  Street  made  under  Ayreement  with  Local 
Authority  —  Frontuyer  ■ — ■  Riyht  to  Question 
Apportionment  before  Justices  —  Private  Street 
Works  Act,  1892  (55  &  56  Vict.  c.  57),  ss.  6,  7, 
12.] — The  respondent  purchased  a  house  in  a 
street  which  had  in  front  of  it  a  sewer  made  by 
a  private  individual  under  an  agreement  with 
the  appellants.  The  respondent  knew  nothing 
of  the  agreement.  The  appellants  having 
decided  to  make  up  and  sewer  the  street  under 
sect.  6  of  the  Private  Street  Works  Act,  1892, 
caused  a  notice  to  be  served  on  the  respondent 
as  a  frontager,  and  no  notice  of  objection  was 
given  by  the  respondent  under  sect.  7  of  the  Act. 
The  work  having  been  done  by  the  urban 
authority,  notice  of  the  final  apportionment 
(which  included  the  cost  of  the  sewer  previously 
laid  as  aforesaid)  was  served  on  the  respondent, 
and  no  objection  was  taken  by  her  under  sect.  12. 
Upon  proceedings  before  the  justices  to  recover 
the  amount  of  the  final  apportionment. 

Held — that  the  respondent  having  failed  to 
object  either  under  sect.  7  or  sect.  12  of  the  Act, 
no  objection  could  be  raised  by  her  that  the  cost 
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of  the  said  sewer  ought  not  to  have  been  included 
in  the  apportioned  expenses. 
Teddington    Urban    District    Council    c 
[Vile,  (190(;)  70  J.  P.  381  ;  4  L.  G.  R.   782 

— Div.  Ct. 

170.  Res  judicata  —  Iliijhway  Repairable  hy 
the  Inhabitants  at  Large — Judgment  in  rem — 
Private  Street  Works  Act,  1892  (55  &  56  Vict. 
c.  57),  ss.  6, 7,  8.] — Certain  sections  of  the  Wake- 
field Corporation  Act,  1887  (50  &  51  Vict.  c.  Ixxi.), 
are  similar  to  sects.  6,  7  and  8  of  the  Private 
Street  Works  Act,  1892.  In  1898  the  Corpora- 
tion of  Wakefield  served  notices  under  those 
sections  of  their  local  Act  to  do  up  a  street  called 
Sludge  Lane,  and  it  was  objected  that  the  street 
was  a  highway  repairable  by  the  inhabitants  at 
large.  A  court  of  summary  jurisdiction  heard 
and  determined  the  objection  and  found  that  the 
street  was  a  highway  repairable  by  the  inhabi- 
tants at  large.  In  1901  the  corporation  served 
notices  under  the  sections  in  resi)ect  of  the  same 
street  with  the  addition  of  some  80  yards. 
On  objection  being  taken  that  the  matter  was 
res  judicata,  the  court  of  summaiy  jurisdiction 
so  held. 

Held — that  the  matter  was  res  judicata. 

E.  V.  Hutch  ins  ((1881)  tJ  Q.  B.  D.  300  ;  50 
L.  J.  M.  C.  35  ;  45  J.  P.  404  ;  29  W.  R.  724  ;  44 
L.  T.  364)  distinguished. 

Decision  of  C.  A.  ([1903]  1  K.  B.  417;  72 
L.  J.  K.  B.  345  ;  67  J.  P.  121  ;  51  W.  R.  305  ; 
88  L.  T.  225  ;  19  T.  L.  R.  214)  affirmed. 

Wakefield  Corporation  v.  Cooke,   [1904] 

[A.  C.  31 ;  73  L.  J.  K.  B.  88  ;  68  J.  P.  225  ; 

52  W.  R.  321  ;  89  L.  T.  707 ;  20  T.  L.  R.  115  : 

2  L.  G.  R.  270— H.  L.  (E.). 

(h)  Owners. 
See  also  Metropolis. 

171.  "  Adjoining'''  or  '■'fronting  on'''  Street — 
Railway  Line  running  tinder  Street — Bridge  and 
Parapeis — Greenock  Corporation  Act,  1893  (56 
c^:  57  Vict.  c.  clxxx.),  s.  34.]— By  a  local  Act, 
liability  for  paving  a  street  was  imposed  upon 
all  "  lands  or  heritages "  in  it  or  fronting  or 
adjoining  both  sides  of  the  line  thereof.  A  rail- 
way company,  in  order  to  carry  their  line  under  ; 
the  street  at  right  angles,  bought  and  demolished 
houses  on  each  side  of  the  street  ;  they  then 
excavated  the  ground  to  form  a  cutting,  and 
carried  the  roadway  across  on  a  bridge  ;  this 
bridge,  with  its  parapets  and  steps  leading  down 
to  a  station  in  the  cutting,  was  the  property  of 
the  company. 

Held — that  the  company  were  owners  of 
property  "adjoining"  the  street. 

Great   Eastern   Ry.   v.     Hackneii    Board   of 
Marks  ((1883)  8  App.  Cas.  687  ;  52  L  J.  M  C 
105  ;  48  J.  P.  52  ;  31  W.  R.  769  ;  49  L.  T.  509- 
H.  L.)  distinguished. 

Cameron  r.  Caledonian  Ry.,  (1905)  6  P.  763 

[ — Ct.  of  Sess. 


172.  Extra  Commercium  Premises — Mode  of 
Provisional  Apportionment  ■ — Pleasure  Ground 
owned  by  Urban  District  Council  —  Whether 
Extra  Commercium — Private  Street  Works  Act, 
1892  (55  &  56  Vict.  c.  57),  .w.  6,  7,  10.]  —The 
appellants  resolved  to  execute  certain  private 
street  works  as  defined  by  the  Private  Street 
Works  Act,  1892,  and  the  respondents,  as  owners 
of  premises  abutting  on  the  street,  by  written 
notice  objected  to  the  provisional  apportionment 
on  the  ground  that  certain  land  which  was  the 
property  of  the  appellants  and  which  abutted  on 
the  street  ought  to  be  inserted.  At  the  hearing 
of  the  objections  it  was  proved  before  the  justices 
that  the  land  in  question  had  been  bought  by  the 
appellants  under  the  Public  Health  Act,  1875, 
for  a  public  pleasure  ground,  and  that  under  the 
covenants  in  the  conveyance  they  were  bound  to 
keep  it  open  as  a  recreation  and  i)leasure  ground 
for  the  use  of  the  public  for  ever.  The  appel- 
lants contended  that  they  were  not  "owners" 
within  the  Public  Health  Act,  1875,  and  the 
Private  Street  Works  Act,  1892,  the  land  being 
incapable  of  being  let  at  a  rack  rent,  and  that 
such  land  was  not  premises  on  which  the  expenses 
could  be  apportioned.  The  respondents  con- 
tended that  the  land  was  within  the  terms  of 
sects.  6  and  10  of  the  Private  Street  Works  Act, 
18i)2,  and  must,  therefore,  be  included  in  the 
apportionment.  The  justices  were  of  opinion 
that  the  latter  contention  was  correct,  and  that 
the  expenses  should  be  apportioned  on  all  the 
premises  abutting  on  the  street,  including 
the  land  in  question,  and  they  directed  the 
provisional  apportionment  to  be  amended ' 
accordinglj'. 

Hkld — (1)  that  all  {)remises  abutting  on  a 
street,  even  though  extra,  commercium,  must  be 
included  in  a  provisional  apportionment  under 
the  Private  Street  Works  Act,  1892,  although 
eventually  nothing  may  be  charged  against  them  ; 
(2)  that  the  pleasure  ground  in  question  was  not 
land  extra  commercium. 

Herne  Bay   Urban    District    Council    r. 

[Payne  &  Farley,  [1907]   2  K.  B.  130  ;  76 

L.  J.  K.  B.  685  ;  71  J.  P.  282  ;    96  L.  T.  666  ; 

23  T.  L.  R.  442  ;  5  L.  G.  R.  631— Div.  Ct. 

173.  "  Owner  " — Premises  Let  at  a  Rack-rent.] 
— F.  held  certain  premises  in  the  city  of  Dublin 
under  a  lease  from  A.  at  the  yearly  rent  of  £34. 
The  Poor  Law  valuation  was  £38.  F.  had  sub- 
let portions  of  the  premises  to  weekly  tenants, 
and  received  from  these  lettings  £107  a  year. 
F.  was  herself  in  occupation  of  the  residue  of  the 
premises,  the  letting  value  of  which  was  estimated 
at  £19  10s.  a  year. 

Held — that  F.  was  the  "  owner  "  of  the 
premises  within  the  meaning  of  sect.  2  of  the 
Public  Health  (Ireland)  Act,  1878,  where  the 
definition  of  "  owner  "  is  the  same  as  in  sect.  4 
of  the  English  Act  of  1875. 

Rice  v.  White,  [1904]  2  Ir.  R.  8— K.  B.  D. 

174.  ''Owner" — Change  of  Ownership  before 
Demand  for  Payment.] — At  the  date  of  the 
making  and  publishing  of  an  order  for  the  paving, 
•See,  of  a  street  the  defendant  was  an  owner  of 
lands,  subject  to  a  mortgage,  adjoining  the  street 
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in  question,  and  he  continued  as  owner  for  more 
than  a  month  after  the  last  publication  of  the 
order.  The  defendant  never  executed  the 
required  works,  and  his  share  of  their  estimated 
expense  was  demanded  from  him  by  the  plain- 
tiffs. At  the  time  of  making  such  demand  the 
defendant  had  ceased  to  be  owner,  the  mort- 
gagees having  entered  into  possession  and  receipt 
of  rents. 

Held — that  the  defendant  was  liable  for  the 
amount  demanded  notwithstanding  that  he 
had  ceased  to  be  owner  when  the  demand  was 
made. 

Belfast  Corporatiox  v.  Hill,  [1904]  2  Ir.  R. 

[105— K.  B.  D. 

175.  ^^  Owner''' — ■  Ah><eiice  of  Objection  to 
Apportionments  —  Liahility  of  "  Owner "  of 
Premises  shoion  in  a  Provisional  Apportionment 
— Estoppel. 1 — An  urban  authority,  under  the 
provisions  of  a  local  Act  analogous  to  the 
Private  Street  Works  Act,  1892,  resolved  to 
execute  certain  private  street  works,  and  served 
statutory  notices  on  a  firm  of  estate  agents  as 
"owners"  within  the  meaning  of  sect.  4  of  the 
Public  Health  Act,  ISTo,  of  premises  fronting, 
adjoining,  or  abutting  on  the  street.  The  agents 
made  no  objection  to  the  provisional  or  final 
apportionment  of  expenses.  Some  time  after 
the  works  had  been  completal  and  the  final 
apportionment  made,  the  agents  discovered  that 
the  boundary  wall  fronting  the  street  was  not 
part  of  their  premises,  but  was  the  property  of 
other  owners,  an<l  they  therefore  denietl  liability 
for  the  apportioned  expenses,  on  the  ground  that 
their  premises  did  not  in  fact  abut  on  the  street. 

Held — that  inasmuch  as  their  names  appeared 
in  the  provisional  apportionment  as  owners  of 
the  premises  fronting  the  street,  and,  although 
served  with  the  statutory  notices,  they  had  made 
no  objection  to  the  proposals  of  the  urban 
authority  on  the  ground  that  their  premises 
ought  to  be  excluded  from  the  provisional  '■ 
apportionment,  the  agents  were  liable  for  the  ' 
apportioned  expenses. 

Wallasey    Urban    District    Council     v.  i 

[Walker  &  Co.,  (1906)   70  .J.  P.   199  ;  4  ' 

L.  (I.  U.  1042— Bray,  J.  ' 

176.  "  Owner  " — Mortgagee  in  Possession — 
Serrice  of  Xotiees — Priratc  Street  Works  Act, 
1892  (.-)5  &  5(j  Vict.  e.  .57),  ss.  6  (3),  12  (1),  13(1) 
—Public  Health  Act,  1875  (38  k.  39  Vict.  c.  55), 
.V.  4.]  — An  urban  district  council  served  a  copy 
of  a  resolution  to  execute  certain  private  street 
works  under  the  Private  Street  Works  Act,  1892, 
upon  a  mortgagor  of  two  houses  as  "  owner  "  of 
the  houses.  They  executed  the  works  and  served 
notice  of  final  apportionment  upon  the  mortgagor 
as  "  owner."  At  the  time  when  the  copy  resoiu-  | 
tion  and  the  notice  were  served,  mortgagees  of  i 
the  premises  were  in  possession.  Upon  action 
by  the  mortgagees  to  restrain  the  council  from 
selling  under  sect.  13  (1)  of  the  Act  in  order  to 
recover  the  sums  apportioned. 

Held — that  as  the  mortgagees  were  in  posses- 
sion when  the  copy  resolution  and  the  notice 
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were  served  on  the  mortgagor,  the  council  had 
not  served  the  '•  owner"  as  defined  by  sect.  4  of 
the  Public  Health  Act,  1875,  and  that  they  were 
not,  therefore,  entitled  to  sell  the  premises. 

Maguiee  r.  Leigh-on-Sea  Urban  District 

[Council,  (1906)  70  J.  P.  479 ;  95  L.  T.  319  ; 

4  L.  G.  R.  979— Div.  Ct. 


177.  "  Owner  in  default" — Change  of  Owner- 
ship after  completion  of  Worhs  and  before 
Demand  for  Payment — Public  Health  Act,  1875 
(38  &  39  Vict,  e.'s.^),  ss.  150, 257.]— The  appellant 
was  the  owner  of  certain  premises  in  June,  1899, 
and  had  served  upon  him  as  such  owner  a  notice 
under  sect.  150  of  the  Public  Health  Act,  1875, 
calling  upon  him  to  sewer,  level  and  pave  the 
street  upon  which  his  premises  abutted.  The 
respondents,  in  default  of  compliance  with  such 
notice,  executed  the  work,  which  was  completed 
in  December,  1901.  Formal  notice  of  the  appor- 
tionment of  the  expenses  of  such  work  was 
served  on  the  appellant  in  November,  1902, 
and  on  May  20th,  1903,  a  demand  in  writing 
for  the  amount  apportioned  in  respect  of  the 
premises  was  served  upon  hi)n.  In  April,  1902, 
before  the  demand  was  made,  the  appellant  had 
ceased  to  be  the  owner  of  the  premises. 

Held — that  as  the  appellant  was  the  owner 
of  the  premises  when  the  works  were  completed, 
he  was  liable  to  pay  the  amount  apportioned  in 
res[)ect  thereof. 

Dicta  in  B.  v.  Swindon  Local  Board  ((1879) 
4  Q.  B.  D.  305  ;  48  L.  J.  Q.  B.  119  ;  43  J.  P.  431  ; 
27  W.  R.  732  ;  40  L.  T.  424— C.  A.)  disapproved. 

Decision  of  Div.  Ct.  (06  J.  P.  245  ;  90  L.  T. 
489  ;  20  T.  L.  R.  289)  reversed. 

Millard  c.  Balby-cum-Hexthorpe  Urban 
[District  Council  (2),  [1905]  1  K.  B.  60  : 
74  L.  J.  K.  B.  45  ;  53  W.  R.  165  ;  69  J.  P.  13  ; 
91  L.  T.  730  ;  21  T.  L.  R.  8  ;  2  L.  G.  R.  1248— 

C.  A. 

178.  '-Owner  in  Default'''' — Not'iee  to  do  the 
Work — Purcliase  bg  Respondent  after  Notice 
Giren,  but  before  Completion  of  ^Vorh — Re-sale 
bg  Respondent  after  Completion,  hut  before 
Apportionment — Public  Health  Act,  1875  (38  & 
39  Vict.  c.  54),  ss.  1.50,  267.]  — On  August  25th, 
1900,  the  local  authority  served  a  notice  on  the 
owner  of  property  adjoining  a  certain  highway, 
not  repairable  by  the  inhabitants  at  large,  to  do 
certain  works  in  the  said  street.  The  terms  of 
the  notice  were  not  complied  with  by  the  then 
owner. 

On  March  27th,  1901,  the  respondent  purchased 
the  said  property  without  any  notice  or  know- 
ledge of  the  said  notice.  The  works  were  done 
by  the  local  authority,  and  were  completed  in 
July,  1901.  On  June "25th,  1902,  the  respondent 
sold  the  premises.  The  respondent  was  served 
with  notice  of  apportionment,  and  demand  for 
payment  on  March  10th,  1904. 

Held — that  the  respondent  was  liable  to  pay 
the  apportionment. 

Dictum  of  Collins,  M.R.,  in  Millard  v.  Halbg- 
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cuni-He,dhorpe   Urban  District  Council,  supra, 

followed. 

Aylett    r     East    Ham    Urban    District 

rCouKCiL,  [1905]  2  K.  B.  22  ;  74  L.  J.  K.  B. 

471-69  J.  P.  205  ;  53  W.  E.  492  ;  92   L.  T. 

420  ";  21  T.  L.  K.  406  ;  3  L.  G.  R.  541— Div. 

(i)  Property  in  Street. 

179.  Land  Acquired  for  tlie  Purposes  of  Streets 
—  Convey arine  of  to  Trustees  in  fee—''  Vest  in  and 
he  under  the  Control  of  the  Urban  Authority'  — 
Usque  ad  Q(s\\xm  —  0 cerhead  Wires— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  149— 
Turnpilie  Roads  Act,  1822  (3  Geo.  4,  c.  126).]— 
In  sect.  149  of  the  Public  Health  Act,  1875, 
"  vest "  means  that  property  in  something  passes, 
and  "  street  "  means  so  much  of  the  soil,  and  the 
air  above,  as  is  required  for  the  purposes  of  the 

The  Piegent's  Park  Road  was  originally  con- 
structed by  turnpike  trustees,  appointed  under 
a  local  Act  of  Parliament  passed  in  1826.  The 
site  or  part  of  the  site  of  the  road  where  the 
plaintiffs'  wires  crossed  it  was  originally  glebe 
land,  and  was  in  1828  conveyed  to  the  trustees  in 
fee  simple  by  the  rector  of  the  parish,  under  the 
Turnpike  Roads  Act  of  1822.  The  plaintiffs 
carried  two  guide  or  supporting  wires  across  the 
road  at  a  height  of  34  feet.  These  wires  were 
intended  to  support  a  cable  carrying  a  supply  of 
electricity  to  the  house  of  one  of  the  plaintiffs' 
customers.  The  road  became  vested  in  the 
defendants  under  sect.  149  of  the  Public  Health 
Act,  1875. 

Held— that  the  fact  that  originally  the  fee 
simple  was  conveyed  to  the  trustees  was  no 
evidence  that  the  soil  ad  inferos  and  the  air 
ad  superos  were,  or  are,  necessary  for  "street 
purposes,"  and  so  vested  in  the  defendants.  The 
extent  of  the  "area  of  uses"  is  a  question  of 
fact ;  and,  so  long  as  they  do  not  encroach  upon 
that  area,  the  plaintiffs  are  entitled  to  carry  their 
wires  across  the  street. 

Decision   of  Farwell,  J.  ([1902]  1  Ch.  866  ; 

71  L.  J.  Ch.  4.50 ;  66  J.  P.  502  ;  50  W.  R.  470  ; 

86  L.  T.  286  ;  18  T.  L.  R.  449)  reversed. 

FiNCHLEY  Electric  Light  Co.  v.  Finchley 

[Urban  District   Council,   [1903]  1  Ch. 

437  ;  72  L.'J.  Ch.  297  ;  67  J.  P.  97  ;  51  W.  R. 

375  ;  88  L,  T.  215  ;  19  T.  L.  R.  238  ;  1  L.  G.  R. 

244— C.  A. 

180.  Soil  of  Street — Presumption  of  Ownership 
■ — Adjoininy  Landowners  —  Regent  Street — 53 
Geo.  3,  c.  121.] — The  Crown,  under  an  Act  of 
1813  (53  Geo.  3,  c.  121),  acquired  land  for  the 
purpose  of  constructing  a  new  street  in  London 
(now  Regent  Street),  and  by  sect.  34  it  had 
power  to  sell,  exchange,  or  lease  premises  not 
wanted  for  the  purposes  of  the  Act.  While  the 
street  was  in  course  of  formation  the  Crown 
granted  a  lease  of  premises  fronting  the  street. 
The  description  of  the  property  in  the  parcels, 
and  the  delineation  of  it  on  the  plan,  included 
no  part  of  the  soil  of  the  street  ;   and  it  was 


described  as  abutting  on  "  a  street  now  forming 
there." 

Held— without  deciding  whether  the  pre- 
sumption of  ownership  usque  ad  medium  filum. 
applied  to  a  street  in  a  town,  or  against  the 
Crown,  or  whether  sect.  34  gave  the  Crown  any 
power  to  demise  any  part  of  the  street— that 
the  circumstances  showed  that  no  part  of  the 
soil  of  the  street  was  intended  to  pass  under  the 
lease. 

Mappin  Brothers  r.  Liberty  &  Co.,  [1903] 

ri  Ch  118  ;  72  L.  J.  Ch.  63  ;  67  J.  P.  91  ;  51 

W  R.  264  ;  87  L.  T.  523  ;  19  T.  L.  R.  51  ;  1 

L.  G.  R.  167— Joyce,  J. 

181.  Subway  Connectinfi  Owner's  Property  on 
each  Side  of  Street— Mectric  Wires  laid  under 
Floor  of  Subway— Right  of  Urban  Authority  to 
Remore— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  5.5),  s.  26.]— The  defendants,  who  were  the 
owner's  of  property  abutting  on  either  side  of  a 
street  in  the  plaintiffs'  district,  without  the  con- 
sent of  the  plaintiffs  as  required  by  sect.  26  of 
the  Public  Health  Act,  1875,  constructed  a  tunnel 
under  the  roadway  with  a  concrete  floor.    In  the 
middle  of  the  floor  they  cut  a  trench  throughout 
the  length  of  the  tunnel  down  to  the  clay,  and 
in  it  laid  pipes  carrying  electric  mains  for  the 
purpose  of  lighting  "their  premises  on  both  sides 
of  the  road.     At  the  instance  of  the  plaintiffs 
the  defendants  removed  the  top  of  the  tunnel 
and  filled  it  in,  leaving  their  electric  mains  m 
the  soil  of  the  roadway.     The  plaintiffs  gave  the 
defendants   notice    to   remove   the  tunnel,  and 
then   brought   an   action   against    them    for    a 
declaration  that  they  were  entitled  to  remove  it. 
Held— that  the  council  were   entitled  to  a 
declaration  that  they  were  entitled  to  alter,  pull 
down  or  otherwise  deal  with  the  tunnel  as  they 
thought  fit ;  and  that  the  company  was  entitled 
to  an  injunction  to  restrain    the   council  from 
cutting,  disturbing,  or  injuring  the    company's 
pipes  or  mains  or  electrical  wires  lying  under 
the   street   or  otherwise   trespassing  upon   the 
company's  laud  under  the  street. 
Walker  Urban  District  Council  c.  Wigh  am, 
[Richardson  &  Co.,  Ld.,  (1902)  66  J.  P.  152  ; 
85  L.  T.  579;  18  T.  L.  R.  107--Farwell,  J. 


(k)  "Street." 

182.  Adnrissibility  of  Ecidence— Objection— 
''Not  a  StreetwithinAct"— Private  Street  Works 
Act,  1892  (55  &  56  Vict.  c.  57),  *■.  7  (a)  (b).]— 
The  appellant  was  the  owner  of  freehold  land 
situated  in  a  road  which  was  proposed  to  be 
paved  by  the  respondents,  the  sanitary  authority, 
under  sect.  6  of  the  Private  Street  Works  Act, 
1892,  and  notice  of  apportionment  was  served 
upon  him.  The  appellant  gave  notice  under  the 
Private  Street  Works  Act,  1892,  s.  7  («),  of 
objection  to  the  apportionment  on  the  ground 
that  the  alleged  part  of  a  street  did  not  form 
part  of  a  street  within  the  meaning  of  the  Act. 
At  the  hearing  the  justices  refused  to  let  the 
appellant  call  evidence  that  the  street  was  a 
highway,  repairable  by  the  inhabitants  at  large, 
on  the  ground  that  no  notice  of  such  objection 
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liad  been  given  under  sect.  7  {b)  of  the  Private 
Street  Works  Act,  1892. 

Held — that  such  evidence  was  admissible 
under  sect.  7  {a). 

Carey  r.  Bexhill   Corporation,   [1904]   1 

[K.  B.  142  ;  73  L.  J.  K.  B.  74  ;  (!8  J.  P.   78  ; 

90  L.  T.  58  ;  2  L.  G.  R.  367— Div.  Ct. 

183.  Agreement  loith  Local  Authoritij — lioad 
to  be  a  Highway  repairable  bij  Inhabitants  at 
Large — lietterration  to  I^ocal  Authority  of  Powers 
under  Public  Health  Acts — Eaforcinq  Beserca- 
t ion— Public  Health  Act,  187:)  (38  &  39  Vict. 
c.  55),  ss.  146,  loO—Prirate  Street  Works  Act, 
1892  (55  k.  56  Vict.  c.  57). J — By  an  agreement 
made  in  1879  between  a  railway  company,  certain 
owners  of  property,  and  the  appellants,  it  was 
agreed  that  a  certain  road  should  be  dedicated 
to  the  public  and  accepted  by  the  appellants  as  a 
highway  repairable  by  the  inhabitants  at  large, 
subject,  nevertheless,  to  the  appellants  retaining 
the  same  powers  of  requiring  the  respective 
frontagers  for  the  time  being  to  make  up  such 
parts  of  the  road  as  were  not  already  properly 
made  up,  and  reserving  to  the  appellants  all  the 
powers  under  sect.  150  of  the  Public  Health  Act, 
1875.  The  road  was  properly  made  up  by  the 
railway  company  at  the  date  of  Ihe  agreement, 
but  the  footway  was  not  paved.  The  appellants 
subsequently  adopted  the  Private  Street  Works 
Act,  1892,  and  purjiortcd  to  pave  the  footpath 
under  the  powers  conferred  Ijy  that  Act,  and 
sought  by  means  of  summary'  proceedings  to 
recover  from  the  frontagers  the  expenses 
incurred. 

Held — that  as  bj'the  terms  of  the  statute  the 
powers  sought  to  be  enforced  by  the  appellants 
did  not  apply  to  a  highway  repairable  by  the 
inhabitants  at  large,  and  as  the  road  had  been 
accepted  as  such,  the  parties  to  the  agreement 
could  not  give  the  justices  jurisdiction  in  the 
matter. 

Folkestone  Corporation  r.  Marsh,  (1906) 
[70  J.  P.  113  ;  94  L.  T.  511  ;  4  L.  G.  R.  382— 

Div.  Ct. 

184.  Agreement  irith  Lucal  Authority — Con- 
tract between  Urban  Authority  and,  Frontagers  as 
to  making  tip  of  Roads — Ultra  or  Intra  Vires — 
Prirate  Street  Works  Act,  1892  (55  &  56  Vict.  c. 
57),  ss.  7,  8,  14.] — The  owners  of,  and  frontagers 
on,  certain  roads,  agreed  with  the  urban  authority, 
by  deed  made  in  1879,  that  from  January  1st, 
1880,  the  roads  should  be  dedicated  to  the  public, 
and  should  be  accepted  bj'  the  urban  authority 
as  public  highways,  repairable  by  the  inhabitants 
at  large,  and  should  be  maintained  and  repaired 
accordingly, and  that  the  urban  authority  should 
be  at  liberty  to  plant  trees,  and  to  erect  and 
maintain  seats  for  public  use  thereon,  and  to  do 
all  other  acts,  and  to  exercise  all  other  powers, 
under  a  local  Act  of  1855  and  the  Public  Health 
Act,  1875.  It  was,  however,  in  and  by  the  said 
deed  further  asreed  that  the  urban  authority 
was  to  retain  and  have  the  same  powers  of 
requiring  the  frontagers,  so  soon  and  to  such 
extent  only  as  their  lands  should  be  actually 


occupied  for  building  purposes,  to  sewer,  level, 
pave,  (fcc,  such  of  the  said  roads  as  should  for 
the  time  being  not  be  sewered,  levelled,  paved, 
ikc,  to  the  satisfaction  of  the  urban  authority, 
and  such  powers  of  executing  and  of  recovering 
expenses,  and  of  taking  proceedings  in  relation 
to  the  matters  aforesaid,  as  the  urban  authority 
would  for  the  time  being  have  or  be  capable  of 
exercising  under  the  Public  Health  Act,  1875,  or 
the  local  Act,  if  the  said  roads  had,  for  the  time 
being,  not  been  accepted  by  the  urban  authorit}- 
as  public  highways,  and  were  not  highways 
repairable  by  the  inhabitants  at  large. 

The  corporation,  who  had  adopted  the  Private 
Street  Works  Act,  1892,  sued  a  successor  in  title 
of  one  of  the  frontagers  on  one  of  the  said  roads, 
under  sect.  14  of  that  Act,  for  the  apportioned 
expenses  of  private  street  works  executed  on  the 
road. 

The  frontager  had  taken  no  objection  to  the 
provisional  or  to  the  final  apportionment  under 
sects.  7  and  12  of  the  Act. 

Held — that  if  ihe  meaning  of  the  deed  was 
that  the  roads  were,  as  between  the  parties, 
to  be  deemed  highwaj's  repairable  by  the 
inhabitants  at  large,  and  that — by  implication 
— the  corporation  undertook  not  to  put  into 
force  the  Private  Street  Works  Act,  1892,  against 
the  frontagers,  it  was  ultra  rires.  If  the  deed 
had  no  such  meaning,  it  was  no  bar,  in  the 
present  case,  to  proceedings  under  sect.  14  of 
that  Act. 

Folkestone  Corporation  v.  Rook,  (1907)  71 
[J.  P.  550 ;  6  L.  G.  R.  69— Div.  Ct. 

185.  Pa.^.^age  -Cul-de-sac — Premlies  of  Fron- 
tagers having  no  means  of  Access — Public  Health 
Act,  1875(38  &  39  Vict.  c.  ba),ss.  4,  150.]— A 
passage  forming  a  cul-de-sac  may  be  a  "  street  " 
within  sect.  150  of  the  Public  Health  Act,  1875, 
and  the  owner  of  premises  abutting  thereon  is 
liable  to  pay  his  apportioned  share  of  the  costs 
incurred  by  the  local  authority  in  making  it  up, 
notwithstanding  the  fact  that  he  has  no  means 
of  access  into  the  passage  from  his  premises. 
AValthamstow  Urban  District  Council  r. 

[Sandell,  (1904)  68  J.  P.  509  ;  2  L.  G.  R.  835 

— Buckley,  J. 

186.  Path  in  Epping  Forest — Xotice  to  pare 
—Objections— Prirate  Street  Works  Act,  1892 
(55  &  56, Vict.  c.  57),  ss.  7,  8.] — A  path  in  Epping 
Forest,  subject  to  the  Epping  Forest  Act,  1878, 
may,  with  the  consent  of  the  conservators,  be 
dealt  with  as  a  street  under  the  Private  Street 
Works  Act,  1892,  that  Act  being  in  force  in  the 
district  in  which  such  path  is  situate.  The 
question  whether  the  path  is  a  street  within  the 
meaning  of  the  Act  of  1892  cannot  be  raised  at 
all  unless  duly  raised  under  sect.  7  of  that  Act. 
Notices,  duly  served  in  accordance  with  sect.  267 
of  the  Public  Health  Act.  1875,  are  to  be  deemed 
to  have  been  duly  served  although,  in  point  of 
fact,  they  never  reach  the  party  to  whom  they 
are  addressed. 

Woodford    Urban     District    Council    v. 
[Kenwood,  (1900)  64  J.  P.  148— Div.  Ct. 

187.  Public  Footway  prior  to  1835 — Objections 
to  Apportionment  of  Sewering  Exjienses — Pepair- 

5—2 
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aide  hy  the  InJialitants  at  Large — Private  Street 
Works  Act,  1892  (55  k  56  Vict.  c.  57),  us.  2,  3,  5, 
(5_j_B.  P.  street  in  H.  was  formed  between  the 
\ears  of  1806  and  1815.  It  was  then  and  always 
has  been  open  at  both  ends  into  old  highways, 
and  it  was  admitted  that,  since  its  formation,  it 
had  been  used  as  a  public  footway  without 
interruption.  There  was  evidence  before  the 
magistrates  that  on  one  occasion  a  horse  and 
cart  was  stopped,  and  that  practically  no  repairs 
had  been  done  to  the  street  at  any  time,  but 
that  only  refuse  had  been  cleared  away.  The 
magistrates  found  that  it  was  not  a  higliway 
repairable  by  the  inhabitants  at  large,  and  that, 
therefore,  tlie  appelhmt  was  liable  for  the  appor- 
tionment made  upon  him  for  the  expenses  of 
sewering  the  streets. 

Held,  allowing  the  appeal,  that  this  was  not 
a  street  within  the  meaning  of  the  Private  Street 
Works  Act,  1892,  being  a  footway  repairable  by  | 
the  inhabitants  at  large. 

Also  held,  that,  the  onus  2J>'oba>idi  is  upon 
the  authority  to  show  that  a  street  is  a  street 
within  the  meaning  of  the  Private  Street  Works 
Act,  1892. 

Per  curiam  that,  where  the  necessity  for  re- 
sewering  a  street  arises  not  from  any  change  of 
things  in  the  street  but  from  a  new  general 
system  of  sewering  adopted  in  the  district,  the 
authority  having  been  previously  satisfied  with 
the  sewering,  it  should  not  be  done  at  private 
expense. 
KiSHTON  r.  Haslingden  Cokpoeation,  [1898] 

[1  Q.  B.  294  ;  62  J.  P.  85  ;  67  L.  J.  Q.  B.  387; 
77  L.  T.  620  ;  14  T.  L.  E.  155— Div.  Ct. 

188.  lloadicaji  made  over  Land  acq^uired  hy  a 
Railway    Conijjany   under    Statutory   Powers — 
Whether  a  "  Street "  within  sect.  150  oftlie  Public 
Health  Act — Corenaftt  to  malie  such  Roadway  in 
Purchase  Peed. 1  Fifty  years  Old — Whether  Dedi- 
cathni  Ultra  Vires  and  Inralld — Pre.su iiijition  of 
Validity  of  Cocenant — Pedlcation  not  inconsisteyit 
ivith   the    Objects   of  the   Railway    Couqjauy — 
Accommodation    Road  —  Sujjerfiuous    Land  — 
Pacing    Expenses  —  Local    Authority    altering 
proportions  of  Footway  and  Roadway — Owners 
of  Soil  of  Gross  Streets,  when  liable  as  Frontagers 
—Declaration  of  Charr/e  on  Property  of  Railway 
Comjjany— Public   Health  Act,   1875"  (38  &  39 
Vict.  c.  55),  s.  150 — Railways  Clauses  Act,  1845 
(8  &  9  Vict.  c.  20),  s.  68 — Lands  Claiises  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18),  s.  127.]— 
Where  a   roadway  runs    over    land  previously 
acquired    by    a    railway    company    under     its 
compulsory  powers,  and  the  application  to  such 
roadway  of  sect.  150  of  the  Public  Health  Act, 
1875,  would  be  inconsistent  with  the  appropria- 
tion of  the  land  to  the  objects  of  the  company, 
sect.  150  cannot  {scmble')  be  put  into  operation  ; 
secu.s,  where  the  making  and  dedication  of  such 
roadway,  so  far  from  being  inconsistent  with  the 
company's  objects,  must  have  been  contemplated 
by  the  framers  of  its  special  Act. 

Per  Vice-Chancellor  of  the  County  Palatine 
of  Lancaster  : — The  rule  laid  down  in  Robertson 
V.  Bristol  Corporation  ([1900]  2  Q.  B.  198  ;  69 


L.  J.  Q.  B.  590  ;  64  J.  P.  389  ;  48  W.  K.  498  ; 
82  L.  T.  516— C.  A.,  No.  146,  supra)  applies 
only  where  the  relative  proportions  of  roadway 
and  footway  have  been  intentionally  determined 
by  the  owner  of  the  soil. 

The  owner  of  the  soil  of  a  cross  street  is  not 
liable  for  paving  expenses  as  a  frontager  in 
respect  to  the  width  of  such  cross  street  if  he 
has  dedicated  it  to  the  public  irrevocably. 

Sthetford    Urban    District    Council    v. 

[Manchester      South      Junction     and 

Altrincham   Ry.    Co.,  (1904)    19   T.   L.   R. 

546  ;  1  L.  G.  R.  683  ;  68  J.  P.  59— C.  A. 

189.  Strip  added  to  Street — Road,  and  Bitch, 
in  Space  between  Fences — Whether  Pitch  can  be 
part  of  Land  Dedicated— Ditcit  filed  up  — 
Whether  Highway  is  widened — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  150.]— There 
is  no  rule  of  law  that  a  ditch  running  alongside 
a  road  between  the  road  and  the  fence  cannot  be 
dedicated  as  part  of  the  highway.  Whether  it  is 
part  of  the  highway  or  private  property  is  a 
question  of  fact. 

Where  it  is  found  that  there  has  been  a 
dedication  including  such  a  ditch,  and  such 
ditch  has  been  filled  up,  so  that  it  can  be  used 
for  passage,  the  road  ought  not  to  be  treated  as 
a  street  which  consists  partly  of  an  old  highway 
and  partly^  of  an  added  strip,  so  as  to  constitute 
a  street  of  wliich  only  a  part  is  repairable  by  the 
inhabitants  at  large  within  the  meaning  of 
sect.  150  of  the  Public  Health  Act,  1875,  and 
therefore  a  street  in  respect  of  which  frontagers 
are  liable  for  paving  expenses  under  that 
section. 

Semble — in  construing  the  final  paragraph 
of  sect.  150,  the  maxim  De  mitiimis  may  be 
applied. 

Decision  of  Div.  Ct.  ([1906]  2  K.  B.  612  ;  75 
L.  J,  K.  B.  793  :  70  J.  P.  500  ;  95  L.  T.  443  ;  22 
T.  L.  E.  714  ;  4  L.  G.  E.  1066)  affirmed. 

Chorley    Corporation    v.    Nightingale, 

[1907]  2  K.  B.  637  ;  76  L.  J.  K.  B.  1003  ;  71 

J.  P.  441  ;  97  L.  T.  465  ;  23  T.  L.   E.  651  ;  5 

L.  G.  E.  1114— C.  A. 

190.  Strip  added  to  Street^Addition  to  Ancient 
Hiqlnoaij — Iinprorement  Expenses — Liability  of 
Frontagers— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  150.] — By  an  agreement,  dated 
in  1883,  the  owners  of  an  estate,  through  which 
ran  an  ancient  highway  about  thirty  feet  wide, 
repairable  by  the  inhabitants  at  large,  agreed  with 
the  plaintiffs,  who  were  the  borough  council,  that 
as  and  when  the  estate  should  be  laid  out  for 
building  the  owners  would  straighten  and  lay  out 
the  road  so  as  to  make  it  forty  feet  wide  through- 
out. The  agreement  recited  that  it  was  entered 
into  for  the  purpose  of  settling  a  question  which 
had  arisen  as  to  the  extent  of  the  public  rights 
over  the  road.  When  the  whole  of  the  road  had 
been  laid  out  in  accordance  with  the  agreement, 
the  plaintiffs  made  it  up  under  the  powers  of 
sect.  150  of  the  Public  Health  Act,  1875,  and 
sought  to  recover  the  expenses  from  the  owners 
of  premises  abutting  on  the  road. 

Held — that  the  additions  to  the  road,  being 
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made  as  part  of  a  bargain  with  the  authority  for 
good  consideration,  must  be  treated  as  repair- 
able by  the  inhabitants  at  large,  and  that  the 
frontagers  were  not  liable. 

Evanx  v.  yeicjtort  Vrhan  Saiiitary  Autliorify 
((1889)  24  Q.  B.  D.  264  :  .59  L.  J.  M,  C.  8  ;  51 
J.  P.  374  ;  61  L.  T.  684  ;  38  W.  R.  400— Div.  Ct.) 
distinguished. 

Decision  of  Joyce,  .J.  (71  J.  P.  299  ;  97  L.  T. 
43  ;  23  T.  L.  E.  449  ;  5  L.  CI.  R.  536)  reversed. 

Portsmouth    Corporation   v.  Hall,  (1907) 
[71  J.  P.  564  ;  24  T.  L.  R.  76— C.  A. 

XIII.  MISCELLANEOUS, 

191.  But)!  of  District  Council  to  protect  PuMic 
Right  of  Way — Instituting  or  defending  Legal 
Proceedings — Surveyor  or  Private  Indiciduiil — 
Transfer  if  such  Powers  and  Duties  to  County 
Council — Contributions  to  Costs — Local  Govern- 
ment Act,  1894  (56  &  57  Vict.  c.  73),  s.  26.]— 
Sect.  26,  sub-sect.  1,  of  the  Local  Government 
Act,  1894,  imposes  upon  every  district  council 
the  duty  of  protecting  all  public  rights  of  way, 
and  preventing  as  far  as  possible  the  stopping  or 
obstruction  of  any  such  rights  ;  sub-sect.  3  pro- 
vides that  "  a  district  council  may,  for  the 
purposes  of  carrying  into  effect  this  section, 
institute  or  defend  any  legal  proceedings,  and 
generally  take  such  steps  as  they  deem 
expedient "  ;  and  sub-sect.  4  provides  that  if  a 
district  council  refuses  or  fails  to  take  pro- 
ceedings upon  a  representation  from  a  parish 
council  the  latter  may  petition  the  county 
council,  and  if  that  council  so  resolve,  the  powers 
and  duties  of  the  district  council  under  the 
section  shall  be  transferred  to  the  county  council. 

Held — that  under  sect.  26,  the  county  council 
could  defend  an  action  brought  against  the 
surveyor  of  the  district  council,  or  could  defend 
an  action  brought  against  private  individuals,  if 
they  thought  it  a  proper  action  to  be  defended  ; 
and  that  the  county  council  could  contribute 
towards  the  defendant's  costs  in  the  action. 

Rex  v.  Norfolk  County  Council,  [1901]  2 
[K.  B.  268  ;  70  L.  J.  K.  B.  575  ;  65  .J,  P.  454  ; 
49  W.  R.  543  ;  84  L.  T.  822  ;  17  T.  L.  R.  437— 

Div.  Ct. 
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See  Bailment  ;    Bankruptcy  ;    Bills 
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See  Time. 
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See  Dependencies  and  Colonies. 


HORSE    RACING. 

See  Gaming  and  Wagering. 


HORSE    SLAUGHTERERS. 

See  Animals,  9. 


HOSPITALS. 

See  Charities  ;  Land  Tax,  1  ;  Public 
Health. 
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See  Inns  and  Innkeepers. 
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See  Agency  ;  Revenue  ;  Sale  of  Land 
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See  also  Bankruptcy  ;  Bastardy  ;  Con- 
flict of  Laws  ;  Criminal  Law  ; 
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Insurance  Cases,  55,  56 ;  Poor 
Law  :  Practice  and  Procedure, 
,58;  Wills,  14.5-148,  271-278,  302, 
303. 

I.  PROMISE    TO    MARRY. 

See  also  Conflict  of  Laws,  6  ;  Luna- 
tics, 34. 

1.  Marriage  Contract  —  Consideration  — 
Promise  hij  Wife^s  Father  thut  Daughter  loill 
liare  a  Share  of  ivhat  he  leaves — Specific  Per- 
formance.^— Testator  wrote  to  the  plaintiff,  his 
intending  son-in-law:  "You  are,  of  course, 
aware  that,  with  my  large  family  E.  (his 
daughter)  will  have  little  fortune.  She  will 
have  a  share  of  what  I  leave  after  the  death  of 
her  mother,  who  I  wish  to  leave  in  a  comfortable 
independence  if  I  leave  her  a  widow."  The 
plaintiff  married  the  daughter,  relying  upon  the 
letter.  The  testator,  dying  subsequently,  leaving 
eight  children,  left  E.  a  legacy  of  much  less 
than  one-eighth  of  his  estate. 

Held — that  if  the  letter  was  an  offer,  the 
Court  would  presume  it  to  be  accepted  ;  and 

Held,  also,  that  the  letter  was  not  an  offer 
resulting  in  a  contract,  but  a  mere  statement  of 
intention  as  to  the  future,  and  which,  although 
relied  on,  gave  no  right  either  to  specific  per- 
formance or  damages. 

Held,  also,  that,  if  the  letter  imposed  an 
obligation  upon  the  testator,  it  was  satisfied  by 
the  bequest  of  the  legacy. 

In    re    Fickus,    Farina    r.  Fickus,   [1900] 

[1  Ch.  331  ;  69  L.  J.  Ch.  161  ;  48  W.  R.  250  ; 

81  L.  T.  749— Cozens-Hardy,  J. 

2.  Promise  to  Jlarrg  after  ohtaining  Dirorce 
— Public  Policy — Coh/ibitafi'in  pending  Divorce 
Suit — Divovee  obtained  bg  concealment  thereof 
— Action  for  Preach  of  Contract— Not  maintain- 
ahle.^ — A  married  woman  commenced  divorce 
proceedings  against  her  husband.  Pending  the 
liearing  she  cohabited  with  W.,  relying  (as  she 
alleged)  upon  his  promise  to  marry  her  if  she 
obtained  a  decree. 

Upon  the  liearing  she  concealed  her  misconduct 
with  W.  and  obtained  a  decree  Jiisi,  which  was 
subsequently  made  absolute. 

She  now  sued  W.  for  breach  of  his  alleged 
promise  to  marry  her. 

Held— that,  even  assuming  the  promise  to 
have  been  made,  as  a  divorce  was  necessary  for 
performance  of  the  contract  and  was  only 
obtained  by  deceiving  the  Court,  the  action  was 
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founded  upon  deceit  and  immorality,  and  it 
would  be  against  public  policy  to  permit  it  to  be 
maintained. 

Prevost  v.  Wood,  (1905)  21  T.  L.  R.  684— 

Dailing,  J. 

3.  Corroboration — Letter  written  in  England 
to  Plaintiff'  in  Denmark — Intention  of  Parties — 
Danish  Law — Lex  Fori.] — The  defendant,  who 
resided  in  England,  wrote  to  the  plaintiff,  who 
was  a  Danish  lady  residing  in  Denmark,  a  letter 
which  was  held  to  be  a  conditional  offer  of  mar- 
riage, and  which  she  accepted  by  letter.  Both  the 
defendant's  and  plaintiff's  letters  were  written 
in  English.  The  plaintiff  was  at  the  time  in 
the  employment  in  Denmark  of  a  company 
which  was  registered  in  England  and  formed  to 
take  over  the  defendant's  business.  It  was 
intended  that  the  marriage  should  take  place  in 
England,  and  that  the  married  home  should  be 
here.  According  to  the  evidence  as  to  the 
Danish  law,  only  in  certain  circumstances 
(which  did  not  exist  in  the  present  case)  could 
an  action  for  breach  of  promise  of  marriage  be 
brought  in  Denmark,  and  no  action  lay  if  those 
circumstances  did  not  exist. 

Held — (1)  that  the  intention  of  the  parties 
was  that  the  contract  should  be  governed  by 
English  law,  and  that  the  action  was  maintain- 
able ;  and  (2)  that,  if  the  contract  was  to  be 
governed  by  Danish  law,  the  evidence  did  not 
show  that  there  was  no  valid  and  binding  contract 
according  to  that  law,  but  only  that  in  the  cir- 
cumstances of  the  present  case  there  was  no 
remedy  in  Denmark,  and  that  therefore,  the 
remedy  being  purely  a  question  of  procedure,  the 
action  could  be  maintained. 

Hansen  r.  Dixon,  (1907)  96  L.  T.  32  ;  23  T.  L.  R. 

[.56 — Bray,  J. 

4.  Promise  to  Marry  on  Death  of  Wife — 
Legality — Public  Policy.] — A  promise  by  a 
married  man  to  a  woman  to  marry  her  on  the 
death  of  his  wife,  the  woman  knowing  at  the  time 
that  he  is  married,  is  not  void  as  being  contrary 
to  public  policy. 

Wilson  r.  Carnley,  (1907)  23  T.  L.  R.  757  (see 
[also  23  T.  L.  R.  578) — Lord  Coleridge,  Coram. 

5.  Promise  to  Marry  on  Death  of  Wife — 
Legality — Public  Policy — Knowledge  of  Pro- 
mise]— A  promise  by  a  married  man  to  a 
woman,  who  knows  that  he  is  married,  to  marry 
her  on  his  wife's  death  is  against  public  policy, 
and  affords  no  cause  of  action  if  not  fulfilled. 

Spiers  v.  Hunt,  (1907)  2i  T.  L.  R.  183— Philli- 

[more,  J. 

6.  Breach — Mere  Postponement — Justification 
— Super reni)Uf  Insanity.] — .\  fortnight  before 
the  date  fixed  for  his  marriage,  a  man,  feeling 
that  his  mind  was  giving  way,  wrote  to  his  Jian- 
cie's  father  stating  that  the  marriage  could  not 
take  place  at  the  date  fixed.  Ten  days  later  he 
entered  an  asylum  as  a  voluntary  patient,  and 
was  shortly  afterwards  certified  and  detained  as 
a  lunatic.     He  never  recovered,  and  died  in  the 


asylum  two  years  afterwards.  After  his  death 
the  lady  raised  an  action  of  damages  against  his 
testamentary  trustees. 

Held — first,  that  the  man  had  merely  post- 
poned the  marriage,  and  had  never  been  able 
subsequently  to  fulfil  his  engagement,  and  that 
therefore  the  pursuer  was  not  entitled  to  damages 
for  breach  of  promise  to  marry  ;  and  secondly, 
that  she  was  not  entitled  to  recompense  for 
salary  which  she  lost  owing  to  ill-health  caused 
by  her  trouble. 

Semble  (per  the  Lord  Justice  Clerk) — even  if 
there  had  been  a  breach  of  the  promise,  the 
breach  was,  in  the  circumstances,  justifiable. 

Hall  V.  Wright  iil^m)  29  L.  J.  Q.  B.  43; 
E.  B.  &  E.  746)  commented  on. 

LiDDELL    r.    EASTON'S    TRUSTEES,  [1907]    S.  C. 

[154 — Ct.  of  Sess. 
IL  MARRIAGE. 

See  also  Conflict  of  Laws. 

(a)  Presumption. 

7.  Long  Cohabitation.] — An  English  man  and 
woman  went  over  to  France  for  a  few  days  with 
the  admitted  intention  of  getting  married,  and 
there  went  through  some  form  of  ceremony. 
They  returned  to  England,  and,  after  a  lapse 
of  ttiree  weeks,  cohabited  continuously  as  man 
and  wife  for  thirty  years.  The  children  were 
recognised  as  legitimate. 

There  was  no  reasonable  explanation  of  their 
thinking  it  necessary  to  go  to  France  in  order  to 
be  married,  and  no  evidence  of  the  nature  of  the 
ceremony  performed. 

Held — that,  even  assuming  such  a  marriage 
to  have  been  a  legal  impossibility  by  French  law, 
yet  the  presumption  in  favour  of  marriage  arising 
from  the  cohabitation  was  not  rebutted. 

Sastry  Velaider  Aroiegary  v.  Sembecutty 
Vaigalie  ((1881)  6  App.  Cas.  ;:'84  ;  50  L.  J.  P.  C. 
28  ;  44  L.  T.  895— P.  C.)  applied. 

In  RE  Shephard,  George  and  Thykr,  [1904] 
[1  Ch.  456  ;   73  L.  J.  Ch.  401  ;    90  L.  T.  249— 

Kekcwich,  J. 

8.  From  1856  to  1866  a  man  and  woman  lived 
together  as  man  and  wife  and  had  five  children. 
There  was  evidence  they  had  been  treated  as  man 
and  wife  by  friends  and  neighbours,  and  that 
their  children  had  been  recognised  by  the  head 
of  the  father's  family.  In  1866  the  woman  left 
the  man,  who  in  1874,  while  she  was  still  alive, 
married  another  woman.  In  1904  the  question 
of  the  legitimacy  oE  the  children  was  raised. 

Held — that  the  presumption  in  favour  of  a 
marriage  having  taken  place  had  been  estab- 
lished. 

Re  Thompson,  Langham  i-.  Thompson,  (1905 
[91  L.  T.  681— Kekewich,  J 

9.  Pepute— Divided  Rej}ute.]—A.  T.  (or  H.) 
and  J.  H.  and  their  two  children  lived  together 
from  1878  to  1893;  they  were  generally  reputed 
to  be  husband  and  wife,  but  there  was  some 
evidence  of  contrary  repute. 
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The  eldest  child  had  been  born  in  1873  in  her 
maternal  grandmother's  house,  and  was  registered 
in  her  mother's  maiden  name,  no  father's  name 
being  registered.  The  second  child  was  born  in 
187it,  and  was  resist ercd  as  the  child  of  A.  H. 
(late  A.  T.)and  J^H. 

Held— that  A.  T.  (or  H.)  and  J.  H.  must  be 
presumed  to  have  been  married,  but  that  the 
second  child  alone  was  legitimate. 

Ee  Haynes,  Haynes  r.  Carter,  (1906)  9-t  L.  T. 
[4:?1 — Kekcwich,  J. 

(b)  Proof. 

10.  Colonttil  Law — Expert — Affidarlt.']  —  In 
an  undefended  suit  by  the  wife  for  restitntion 
of  conjugal  rights  the  Coui't  accepted  the  aflBdavit 
of  a  former  Governor  of  the  Colony  of  Hong- 
Kong,  as  the  only  lawyer  in  this  country  who 
could  be  found  to  give  the  expert  evidence 
usuall}''  required  in  such  cases  demanded  a  pro- 
hibitive fee. 

CooPEE-KiNG  r.  Cooper-King,  [1900]  P.  65  ; 
[69  L.  J.  P.  33— Barnes,  J. 

11.  Irchiiid — Copy  of  Jieffi.sfer — Certificate 
hi/  Clerf/ 1/1)1  a  11.1 — Where  a  marriage  takes  place 
in  Ireland,  according  to  the  rites  of  the  Church 
of  Ireland,  the  said  marriage  may  be  proved  by 
the  production  of  a  certificate  which  purports  to 
be  a  copy  of  an  entry  in  the  register  of  the 
church,  which  said  copy  purports  to  be  signed 
and  certified  as  a  correct  copy  of  the  entry 
by  the  clergyman  of  the  parish  where  the 
marriage  was  celebrated. 

AVhitton  r.  Whitton,  [1900J  P.  178 ;  69  L.  J. 
[P.  126  ;  64  J.  P.  329— Jeune,  P. 

12.  French  Suhjectn  married  at  French  Con- 
xiilate  in  London — Validity.'] — A  valid  marriage 
between  domiciled  French  subjects  can  be  proved 
by  proof  that  they  were  married  at  the  Consulate- 
General  of  France  in  London  according  to  the 
forms  required  by  French  law. 

Bailet    c.   Bailet,  (1901)  84   L.    T.   272  :    17 
T.  L.  II.  317— Barnes,  J. 

13.  Coliinial  or  Foreign  Marriage.] — In  suits 
arising  out  of  Colonial,  or  foreign,  marriages  it  is 
usual  to  require  evidence  as  to  the  validity  of 
such  marriage  to  be  given  by  a  practising 
lawyer  of  the  colony  or  country  in  question. 
In  exceptional  cases,  however,  the  Court  will  ' 
accept  the  evidence  of  other  persons,  who  are 
(lualified,  for  reasons  connected  with  their 
business  or  profession,  to  express  an  opinion. 

On  the  question  of  the  validity  of  a  marriage 
celebrated  in  Malta,  the  Court  accepted  the 
evidence  of  Dr.  Tristram,  who  had  been  enq)lnyed 
for  three  years  in  investigating  the  marriage  laws 
of  Malta  for  the  purpose  of  advising  the  Colonial 
Office  upon  the  subject. 

Wilson  c  Wilson.  [1903]  P.  1.57  ;  72  L.  J.  P. 
[52  ;  89  L.  T.  77— Jeune,  P. 

14.  Foreign  .Vrt/v/rt*/?.]— Foreign  law  is  always 
a  question  of  fact  for  the  English  Courts.  Once 
the    actual    ceremony    of    marriage    has    been 


'  established  by  the  party  seeking  to  prove  it,  the 
onus  of  proving  that  such  ceremony  is  invalid 
rests  on  the  party  disputing  the  validity  of  the 
marriage. 

Cablin  r.  Carlin,  (1906)  70  .1.  P.  143— Di v.  Ct. 

See  alw  No.  229,  infra. 

(c)  Validity. 

15.  CoH.^nlar  Marriage — Englifiliiconian  and 
Frenchman — 3Iarriage  Settlement  —  Marriage 
Void  in  France,  liit  Valid  in  England — Consular 
Marriage  Act,  1849  (12  &  13  Vict.  c.  68)— 
Foreign  Marriage  Act,  1892  (55  &  56  Vict. 
c.  23).] — An  Englishwoman  and  a  Frenchman 
were  married  before  the  duly  authorised  British 
Consul  at  Bordeaux  in  1880,  and  solemnised  in 
the  manner  provided  by  the  Consular  Marriage 
Act,  1849,  which  in  1880  governed  such  a 
marriage.  Aw  English  marriage  settlement  was 
made  providing  for  the  wife  and  children,  the 
trustee  being  an  Englishman  resident  in  Eng- 
land, and  the  trust  funds  being  in  this  country. 
The  marriage  was  void  in  France. 

Held — that  on  the  true  construction  of  the 
Act,  the  marriage  must  be  treated  as  solemnised 
in  England.  The  consulate  must  for  this  pur- 
pose be  considered  as  English  territory  and 
whether  or  not  the  marriage  was  good  in  France, 
it  was  perfectly  good  in  England. 

Simonin  v.  Mallac  ((I860)  2  Sw.  &  Tr.  67  ; 
29  L.  J.  Mat.  Cas.  97  ;  6  Jur.  (N.S.)  561  ;  2  L.  T. 
(N.S.)  327)  followed. 

Hay  v.  Northcote.  [1900]  2  Ch.  262  ;  69  L.  J. 

[Ch.  586  ;  48  W.  R.   615  ;  82  L.  T.  656  ;  16 

T.  L.  R.  418— Farwell,  J. 

16.  Capacitg — Uncle  and  Xiece — Celehrated 
Abroad  between  domiciled  Britixli  Subject.'! — 
Jew.s— Marriage  Act,  1835  (5  &  6  Will.  4,  c.  54), 
s.  2— Marriage  Act,  1836  (6  &  7  Will.  4,  c.  85), 
s.  2— Marriage  Act,  1840  (3  &  4  Vict.  c.  72), 
s.  5.  ] — A  marriage  between  a  niece  and  an  uncle, 
who  are  members  of  the  Jewish  faith  and 
domiciled  British  subjects,  is  invalid,  although 
celebrated  abroad  where  such  a  marriage  would 
be  legal. 

In  re  De  Wilton.  De  Wilton  r.  Montefiore, 
[1900]  2  Ch.  481  :  69  L.  J.  Ch.  717  ;  48 
W.  R.  645  ;  83  L.  T.  70  ;  16  T.   L.  R.    507— 

Stirling,  J. 

17.  Doniicil — Marriage  Ccreiiionij  /icrfonned 
hij  Minister  not  ofthe.iameBeligioK.s  Coiiiiininit g 
ax  One  of  the  Contracting  Parties — Argentine 
Code,  art.  183.] — A  marriage  between  a  mem- 
ber of  the  Church  of  England  and  an  Episcopalian 
Methodist  was  held  to  be  good  according  to 
Argentine  law,  although  only  celebrated  once  at 
a  Methodist  Ej)iscopal  Church  by  a  minister  of 
tliat  denomination,  and  although  the  husband's 
domicil  was  not  proved  to  be  Argentine. 

Decision  of  Jeune,  P.  ((1902)  50  W.  R.  494  ; 
87  L.  T.  138  ;  18  T.  L.  R.  526)  affirmed. 

LiGHTBODY  r.  West.  (1903)  88  L.  T.  484  ;  19 
[T.  L.  K.  319— C.  A. 
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Marriage —  C'lmtinncd. 

18.  Bifiamy — Frenchman  and  Engli.shn-oman 
—Irvcgulavitij  hy  French  Law— French  Dirorce 
— Subsequent  Marriage  ic'ith  Fnqlixhman—'Lex 
domicilii— Lex  loci  contractus.]'— The  lex  loci 
contractus  must  govern  questions  arising  out  of 
prohibitions  against  marriage.  The  respondent 
to  a  petition  for  nullity  of  marriage,  brought  on 
the  ground  that  at  the  time  of  the  ceremony  she. 
the  respondent,  had  a  husband  living,  pleaded 
that  her  former  marriage  had  been  declared  null 
and  void  by  a  Court  of  competent  jurisdiction. 
She  was  a  domiciled  Englishwoman  and  had 
married  in  England  a  domiciled  Frenchman 
temporarily  residing  in  England.  That  marriage 
was  pronounced  void  by  the  French  Court  on 
the  ground  that  the  Frenchman  was  not  of  full 
age  according  to  French  law  and  had  not 
obtained  the  necessary  permission  of  his  parents 
to  marry. 

Held — that,  as  themarriage  with  the  French- 
man was  valid  according  to  English  law,  though 
not  according  to  French  law,  the  petitioner  was 
entitled  to  a  decree  of  nullity. 

Decision  of  Deane,  J.  ([1907]  P.  107  •  7(; 
L.  J.  P.  9  ;  96  L.  T.  505;  23  T.  L.  R.'l58) 
affirmed. 

Ogden  r.  Ogden  (otherwise  Philip),   [19071 
[W.  N.  236  ;  24  T.  L.  R.  94— C.  A. 

19.  Misdatenietd  of  Surname — Marriage  and 
Ilegist ration  Acts,  Amendment  Act,  1856  (19 
&  20  Vict.  c.  119),  s.  2.]— Where  a  marriage 
ceremony  is  performed  under  the  Registration 
Acts,  the  fact  that  the  surname  of  one  of  the 
parties  and  her  condition  are  untruly  stated  does 
not  render  the  marriage  invalid,  or  prevent  it 
causing  a  forfeiture  under  a  will. 

Lane  v.  Goodwin  ((1843)  4  Q.  B.  361) 
followed. 

In  re  Rutter,  Donaldson  r.  Rutter,  [19071 
[2  Ch.  592  ;  24  T.  L.  R.  12— Eady,  J. 

in.  PERSONAL  RIGHTS  AND  OBLIGA- 
TIONS ARISING  FROM  MARRIAGE. 

20.  Enticinrj  Wife  away  from  Husband— 
Ad  rice  to  her  to  leave  her  LLusband — Lia- 
bility.']— When  a  woman  of  mature  age  marries, 
her  relatives,  who  disapprove  of  her  husband, 
have  no  right  to  persuade,  induce  or  incite  her 
to  leave  him,  and  if  they  do  so  they  will  be 
liable  to  him  in  damages. 

If  they,  in  answer  to  a  request  for  advice,  bond 
fde  advise  her  to  leave  him,  they  will  not  be 
liable  ;  but  qucere  whether  they  are  entitled  to 
offer  advice  unasked. 

Smith  v.  Kaye  and  Another,  (1904)20  T.  L.  R. 

[261— Wright,  J. 


[  The  latter  words  are  not  confined  to  interests  in 
I  possession. 

A  husband  died  intestate,  leaving  a  widow  but 
j  no  issue.     Practically  his  only  property  was  a 

reversionary  interest  in  certain"  real  and  personal 
I  property.  At  the  time  of  his  death  it  had  no 
!  market  value,  but  ten  years  later  it  fell  into 

possession,  and  proved  to  be  worth  £3,500. 

Held— that  the  value  of  the  intestate's  real 
personal  estate  must  be  taken  at  the  date  of  his 
death,  and  that,  as  it  was  under  £.500,  the  whole 
(including  the  reversionary  interest)  passed  to 
the  widow. 

In  re  Heath,  Heath  v.  Widgeon,  [19071  2 
[Ch.    270  ;  76   L.  J.  Ch.  450  ;  97  L.  T.  41— 

Kekewich,  J. 

1 V.  EFFECT  OF  MARRIAGE  WITH  REGARD 
TO  PROPERTY. 

And  see  Bankruptcy,  5,  15.  16, 164,  167, 
220.  248. 


21.  Husband  dying  Intestate— Widow's  Right 
to  Property — Contingent  Interests—  Vahiation— 
£500— Intestates'  Estate  Act,  1890  (53  &  54  Vict. 
c.  29),  ss.  1,  5,  6.]— Sects.  5  and  6  of  the  Intes- 
tates Estates  Act,  1890  (as  to  valuation  of 
interests),  do  not  control  or  cut  down  the  general 
words  in  sect.  1,  "  the  real  and  personal  estate." 


(a)  Conveyance  by  Wife. 

22.  Mortgagee — Trustee  — Conveyance  to  Pur- 
chaser —  Concurrence  of  Husband  —  Married 
Women's  Property  Act,  1882  (45  &  46  Vict. 
c.  75),  s.  I  (I)— Trustee  Act,  1893  (56  &  57  Vict. 
c.  53),  s.  16. 

In  1895  real  property  was  conveyed  by  way 
of  mortgage  to  a  married  woman  to  secure  money 
advanced  by  her,  which  money  formed  part  of 
her  separate  estate.  On  a  sale  by  the  mortgagor 
of  the  property,  which  was  still  subject  to  the 
mortgage,  the  purchaser  required,  in  addition  to 
the  concurrence  of  the  married  woman,  the  con- 
currence of  her  husband,  and  an  acknowledgment 
of  the  deed  of  conveyance  by  her  under  the  Fines 
and  Recoveries  Act. 

Held — that  the  married  woman  was  not  a 
trustee  for  the  mortgagor  within  the  meaning  of 
Re  Ilarkness  and  Allsopp's  Contract  ([1896]  2  Ch, 
358),  and  that  she  could  convey  to  the  purchaser 
without  the  concurrence  of  her  husband  and  by 
deed  unacknowledged. 

Re  Brooke  and  Fremlins'  Contract,  [1898] 
[1  Ch.  647  ;  67  L.  ,J.  Ch.  272  ;  78  L.  T.  416  • 
14  T.  L.  R.  324  ;  46  W.  R.  442— Kekewich,  J. 

23.  Conveyance  of  Real  Property  —  Married' 
^]oman  entitled  to  Real  Property  before  1883 — 
Separate  Examination — Custom  of  Borough  — 
Fines  and  Recoveries  Act,  1833  (3  &  4  Will.  4, 
c.  74),  ss.  77,  80.] — A  woman,  who  was  married 
in  1877,  was  then  entitled  under  her  father's 
will  to  a  life  interest  in  certain  lands  of  burgage 
tenure  in  the  borough  of  Kendal.  Her  life 
estate  in  the  lands  was  not  settled  on  her 
marriage.  After  her  marriage  she,  with  her 
husband's  concurrence,  conveyed  her  life  interest 
in  the  lands  by  way  of  mortgage,  but  she  was 
not  separately  examined.  The  wife  subsequently 
brought  an  action  to  set  aside  the  mortgage  on 
the  ground  that  the  deed  was  void  as  she  was 
not  separately  examined  as  required  by  sect. 
80  of  the  Fines  and  Recoveries  Act,  1833.  The 
mortgagee  set  up  a  custom  of  burgage  tenure 
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Effect  of  Marriage  with  regard  to  Property— 

Coiitlnned. 
in    Kendal  for  a  married  woman  to  dispose  of 
her  real  estate  by  deed  with  her  husband's  con- 
currence, but  without  a  separate  examination. 

Held — that  the  custom  was  bad  in  law. 

Johnson  v.  Clark,  (1907)  21  T.  L.  R.  156— 

[Parker,  J. 

24.  Security  gireii  hij  Wife  for  Husband's 
Debts — Security  obtained  by  Wife's  Trustee— 
Pressure —  Concealment —  Validity — Xo  Applica- 
tion for  Discovery  of  Documents — Subsequent 
Discovery  of  Important  Documents  —  New 
Trial.^—D.,  the  husband  of  the  respondent,  was 
in  business  in  Jamaica,  and  was  in  pecuniary 
difficulties  and  indebted  to  the  appellants,  whose 
agent  in  Jamaica  was  C.  C.  was  an  executor  and 
trustee  of  the  will  of  Mrs.  D.'s  father.  Her 
father  died  in  January,  1898,  and  Mrs.  D.  was 
entitled  to  one-fifth  of  her  father's  resiciuary 
estate.  It  was  arranged  that  C.  should  have  a 
security  for  £1,000  on  Mrs.  D.'s  property  pre- 
pared, and  that  D.  should  get  her  to  &ign  it. 
Accordingly,  in  August,  1898,  it  was  prepared  by 
C.'s  solicitors  from  his  instructions.  C.  gave  it 
to  D.  ;  D.  got  his  wife  to  sign  it. 

Held — that  it  was  quite  impossible  to  uphold 
the  security  given  by  Mrs.  D.,  as  it  was  open  to 
the  double  objection  of  having  been  obtained  by 
a  trustee  from  his  cestui  que  trust  by  pressure 
through  her  husband,  and  without  independent 
advice,  and  of  having  been  obtained  from  his 
wife  by  pressui'e  and  concealment  of  material 
facts  ;  that  the  document  was  very  different 
from  what  Mrs.  D.  supposed  it  to  be,  and  was 
a  document  of  the  true  nature  of  which  she  had 
no  conception  ;  that  it  was  impossible  to  hold 
that  C.  or  the  appellants  were  unaffected  by 
such  pressure  and  ignorance,  as  thej^  left  every- 
thing to  D.,  and  must  therefore  abide  the 
consequences. 

Held,  also,  that  the  appellants,  who  made 
no  application  in  the  action  for  discovery  of 
documents,  were  not  entitled  to  a  new  trial  on 
the  ground  that  since  the  trial  an  important 
document  had  been  discovered. 

TuRNBULL  &  Co.  V.  Duval,  [1902]  A.  C.  429  ; 
[71  L.  J.  P.  C.  84  ;  87  L.  T.  154  ;    18  T.  L.  R. 

521— P.  C. 

25.  Will  —  Probate — Assent  of  Husband.'] — 
Under  the  present  practice  the  assent  of  a  hus- 
band to  his  wife's  will  (if  necessary)  is  not 
implied  by  reason  of  his  having  obtained  probate 
of  such  will  in  common  form. 

Re  Nathan,  (1907)  51  Sol.  Jo.  428— Warring- 

[ton,  J. 

(b)  Dower,  &c. 

26.  Dower  of  Equitable  Estates— Estate  pur 
autre  vie  and  Estate  in  Fee— Contingent  Re- 
mainder Interposed— Merger— Dower  Act,  1833 
(3  &  4  Will.  4,  c.  105),  s.  2.]— By  a  Landed 
Estates  Court  conveyance  of  July  14th,  1864, 
perpetual  yearly  rents  were  granted  to  X.,  his 
hens  and  assigns,  in  trust  during  the  life  of  A. 


to  permit  C.  (the  purchaser)  and  his  assigns  to 
receive  the  rents  for  his  and  their  own  use,  and 
after  the  death  of  A.  to  the  use  that  B.,  the  wife 
of  A.,  should,  if  she  survived  him,  receive  a 
jointure  of  £250  a  year,  and,  subject  thereto,  to 
the  use  of  the  first  and  other  sons  of  A.  and  B. 
in  tail  male,  and  in  default  of  such  issue  male  to 
the  use  of  the  first  and  other  daughters  of  A.  and 
B.,  and  their  heirs  as  tenants  in  common,  and  in 
default  of  such  issue  then  to  the  use  of  C,  his 
heirs  and  assigns,  for  ever,  subject  to  certain 
charges  mentioned  in  the  conveyance.  On 
June  27th,  1882,  C.  mortgaged  the  perpetual 
rents  to  an  insurance  company.  On  October 
8th,  1886,  C.  died  intestate,  leaving  D.  a 
widow,  and  E.  and  F.,  daughters  of  a  deceased 
son  by  a  former  marriage,  his  co-heiresses-at-law. 
A.  died  in  1891,  without  issue,  leaving  B. 
surviving.  In  1897  D.  brought  an  action 
against  E.  and  F.  to  establish,  inter  alia,  her 
right  to  dower. 

Held — that  notwithstanding  the  interposition 
of  the  contingent  estate  to  the  issue  of  A.  and  B. 
the  estate  j'^"'  m'tre  rie  given  to  C.  by  the 
Landed  Estates  Court  conveyance  merged  in,  or 
united  with,  the  estate  in  fee  in  remaintler  given 
to  him  by  the  same  conveyance,  and  that  D.  was 
entitled  to  dower. 

In  re  JMichell,  Moore  V.  Moore  ([1892]  2  Ch. 
87  ;  61  L.  J.  Ch.  326  ;  40  W.  R.  375;  66  L.  T. 
366 — Stirling,  J.)  considered. 

CordaVs  Case  ((1594)  Cro.  Eliz.  315)  ques- 
tioned. 

Lemon    c.  Mark,  [1899]  1  Ir.  R.  416— M.  R.  ; 

[435— C.  A. 

27.  French  Laio  —  Contract  of  Marriage  — 
Change  of  Domiril — Movable  Property — Com- 
munity of  Goods.] — Two  French  subjects,  born 
and  domiciled  in  France,  married  there,  without 
a  contract  of  marriage,  and  became  therefore 
subject  to  the  system  of  "community  of  goods." 
They  afterwards  acquired  an  English  domicil, 
and  the  husband  died  in  this  country  possessed 
of  movable  property. 

Held — that  the  change  of  domicil  did  not 
affect  the  rights  acquired  by  their  marriage  in 
France,  and  consequently  the  French  law  of 
"  community  of  goods"  was  still  applicable,  so 
that  the  husband's  power  of  disposition  by  will 
was  limited  to  a  moiety. 

Lashley  v.  Hog  ((1804)  4  Paton,  581  ;  Robert- 
son, Sc.  App.  Cas.  4)  distinguished. 

The  decision  of  the  Court  of  Appeal  ([1898] 
2  Ch.  60  ;  67  L.  J.  Ch.  419  ;  46  W,  R.  532  ;  78 
L.  T.  541  ;  14  T.  L.  R.  428)  reversed,  and  the 
decision  of  Kekewich,  J.  ([1898]  1  Ch.  403  ;  67 
L.  J.  Ch.  274  ;  46  W.  R.  326  ;  78  L.  T.  152), 
restored. 

De  Nicols  v.  Curlier,  [1900]  A.  C.  21  ;  69  L.  J. 

[Ch.  109  ;  48  W.   R.  269  ;  81  L.  T.  733  ;  16 

T.  L.  R.  101— H.  L.  (E.). 

28.  Intestate's  Estates — Widow's  Charge — Lex 
Domicilii — Lex  Loci,  as  aiiplied  to  Proceeds  of 
Sale  of  Victorian  Lands — Order  of  Application 
of  Assets— Intestates'  Estates  Act,  1890  (53  &  54 
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Effect  of  Marriage  with  regard  to  Property— 

(Amt'inued, 

Vict.  c.  29) — Victorian  latestaicii'  Estates  Act, 
1896  (59  Vict.  Xo.  1419).]— A  domiciled  Irishman 
died  in  Ireland,  intestate,  without  issue,  leaving 
a  widow  surviving.  His  property  in  Ireland 
consisted  of  freeholds,  chattels  real,  furniture, 
stock  and  cash.  He  was  also  possessed  of  lands 
in  the  colony  of  Victoria,  granted  to  him  in  fee 
by  the  Crown,  which  lands,  by  the  law  of  the 
colony,  were  regarded  and  devolved  as  personal 
estate.  The  only  creditors  were  in  Ireland. 
Administration  was  taken  out  in  Ireland  by  the 
widow,  and  in  Victoria  by  a  person  appointed 
for  the  purpose,  who  sold  the  lands,  and  remitted 
the  net  proceeds  to  the  widow. 

By  the  Victorian  Intestates'  Estate  Act,  1896, 
a  widow  is  entitled,  on  the  death  of  her  husband 
and  without  issue,  if  his  estate  is  over  the  value 
of  £1,000,  to  a  charge  of  £1,000  upon  it,  and  the 
residue  is  divisible  between  the  widow  and  the 
next  of  kin. 

The  widow  brought  an  action  against  the  heir- 
at-law  and  one  of  the  next  of  kin  of  the  deceased, 
and  claimed  (1)  £1,000  out  of  the  proceeds  of 
sale  of  the  Victorian  lauds,  as  well  as  £500  out 
of   the   real   and   personal    estate    in    Ireland  ; 

(2)  dower  out  of  the  Irish  freeholds  ;  and  (3)  a 
moiety  of  the  residue  of  the  proceeds  of  sale 
of  the  Victorian  lands,  and  of  the  Irish  personal 
estate,  after  pnyment  thereout  of  the  debts  of 
the  intestate. 

Held— (1)  that  the  plaintiff  was  entitled, 
under  the  Victorian  Act,  to  £1,000  out  of  the 
proceeds  of  sale  of  the  Victorian  lands  ;  (2)  that 
the  balance  was  to  be  taken  as  personal  estate, 
and  added  to  the  Irish  personalty,  and  that  the 
debts  were  to  be  paid  out  of  this  blended  fund  ; 

(3)  that  the  widow  was  entitled  to  £500  out  of 
the  remainder  of  this  blended  fund,  and  out  of 
the  Irish  real  estate,  to  be  apportioned  as  directed 
by  the  Intestates'  Estates  Act,  1890  ;  (4)  that  of 
the  residue  of  the  personalty  the  widow  was 
entitled  to  one  moiety,  and  the  next  of  kin  to 
the  other  moiety ;  (5)  that  the  widow  was  entitled 
to  dower  out  of  the  residue  of  the  realty,  which, 
subject  thereto,  went  to  the  heir-at-law. 

Rea  v.  Rea,  [1902]  1  Ir.  R.  451— M.  R, 

(c)  Separate  Estate. 

29.  Uestraiid  mi  A/ificij>atio/i — Adntission  as 
to  Occurrence  of  EceM  defeating  Life  Interest — 
Estoppel.] — A  married  woman  was  entitled, 
under  a  deed  dated  in  1867,  to  the  surplus  rents 
and  profits  of  certain  estates  for  life  for  her 
separate  use  without  power  of  anticipation,  but 
subject  to  a  proviso  that,  if  she  should  succeed  to 
an  income  for  life  of  a  certain  amount,  her  life 
interest  in  the  estates  should  absolutely  cease 
and  determine,  and  the  property  should  be  held 
upon  trust  for  her  husband. 

In  1890  the  married  woman  executed  a  deed- 
poll,  admitting,  in  good  faith  but  contrary  to  the 
fact,  that  her  interest  in  the  estates  had  deter- 
mined under  the  proviso,  on  the  ground  of  which 
deed  a  creditor  of  her  husband's  altered  his 
position.  Having  subsequently  discovered  that 
she  had  executed   the  deed-poll   under  a  mis- 


apprehension, she  claimed  to  receive  the  surplus 
rents  and  profits  of  the  estates  notwithstanding 
her  admission. 

Held — that  a  married  woman  could  not  by 
any  device,  even  by  fraud,  deprive  herself  of  the 
protection  afforded  by  the  restraint  upon  antici- 
pation ;  and  that,  therefore,  in  the  present  case 
she  was  not  estopped  from  contradicting  the 
admission  made  by  her,  and  was  entitled  to  the 
surplus  rents  and  profits. 

Decision  of  Kekewich,  J.  ([1897]  2  Ch.  223  ; 
66  L.  J.  Ch.  721  ;  77  L.  T.  71  ;  13  T.  L.  R.  470  ; 
46  W.  R.  151)  affirmed. 

Bateman  (Lady)  r.  Faber,  [1898]  1  Ch.  144  ; 

[67  L.  J.  Ch.  130;  77  L.  T.  576  ;  14  T.  L.  R. 

81  ;  46  W.  R.  215— C.  A. 

30.  Restraint  on  Anticipatioi — Policy  of 
Insurance  effected  hy  Wife  on  Life  of  Husband — 

j  Tontine — Condition  restraining  Assignment.]  — 
I  A  married  woman  effected,  in  1885,  an  insurance 
on  the  life  of  her  husband  for  a  period  of  ten  years, 
and,  under  the  policy,  described  in  the  margin 
as  "  Wife's  policy — Endowment,"  the  amount 
insured  was  made  payable  to  her  for  her  sole  use, 
if  she  and  her  husband  both  survived  that  period 
(which  event  happened).  The  policy  was  made 
on  condition  that  certain  provisions  and  require- 
ments annexed  to  it  were  to  be  taken  as  part  of 
the  contract.  One  of  these  was  "This. polic}' is 
not  assignable." 

Held — that  there  was  a  restraint  upon 
anticipation,  and  that  an  attempted  charge 
upon  the  policy  during  the  cun'ency  of  the  ten 
years  was  void. 

In  re  Lavender's  Policy,  [1898]  1  Ir.  R.  175 

[— C.  A. 

31.  Liability  —  Contract  during  Coverture  — 
Jointure  accruing  on  Husband's  Death.] — The 
defendant,  a  married  woman,  made  a  joint  and 
several  promissory  note  (with  her  late  husband) 
for  £  1,000,  and  interest  from  its  date,  January  7th, 
1876,  payable  one  month  after  the  death  of  her 
husband's  father.  By  the  marriage  settlement 
she  was  given  a  jointure  of  £2,000  a  year  for 
life  in  the  event  of  her  surviving  her  husband. 
Her  husband  died  in  1894.  The  plaintiff 
brought  an  action  on  the  note  against  the 
defendant. 

Held — that  the  defendant  had  no  separate 
estate  as  a  married  woman.  With  regard  to  the 
jointure  it  was  not  for  her  separate  use,  for  by 
the  terms  of  the  settlement  she  was  not  to  enjoy 
it  during  marriage,  and,  therefore  it  could  not  be 
for  her  separate  use  as  a  married  woman.  There- 
fore, during  coverture,  she  could  not  contract 
with  regard  to  it. 

Clarke  v.  Hastie,  (1899)  16  T.  L.  R.   23— 

[Phillimore,  J. 

32.  Life  Policy  in  Favour  of — Ajypointment  of 
Trustees — Title  of  Petition — Married  Women's 
Property  Act,  1870  (33  &  34  Vict.  c.  93),  s.  10.] 
— Where  a  husband  effected  a  policy  in  favour 
of  his  wife  under  the  provisions  of  the  Married 
Women's  Property  Act,   1870  a  petition  for  the 
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Eifect  of  Marriage  with  regard  to  Property— 

Contamed. 
appointment   of   trustees   need  not  be  entitled 
"  In    the    matter    of    the     Married     Women  s 
Property  Act,  1882." 

In  re  Adavrs  Polin/  Tz-w-v/.v  ((1883)  23  Ch.  D. 
525  ;  52  L.  J.  Ch.  (U2  ;  31  W.  R.  810  ;  48  L.  1. 
727— Ohltty,  J.)  and  I/i  n-  TurnljuU  ([1890 
2  Ch.  415;  flC  L.  J.  Ch.  719;  77  L,  T.  47— 
Stirling,  J.)  followed. 

In  re  Soutav's  Pulio/  Trmt  (  (1884)  26  Ch.  D. 
236  ;  54  L.  J.  Ch.  256  ;  32  W.  R.  701— Pearson,  J.) 
not  followed. 
Is  RE  KuYPER's   Policy    Trusts,    [1899]    1 

rCh.  38  ;  68  L.  J.  Ch.  10  ;  47  W.  E.  238  ;  79 

'-  L.  T.  486— North,  J. 

33.  Action  against  Widow— Form  of  Jwdr/- 
,„^,j^.l_  A  married  woman  entered  into  a  con- 
tract after  the  passing  of  the  Married  Women's 
Property  Act,  1882,  and  before  the  passing  of 
the  Married  Women's  Prouerty  Act,  1893, 
anil  was  sued  upon  it  after  the  death  of  her 
husband. 

Held— that  the  form  of  the  judgment  against 
lier  must  limit  the  execution  to  such  pntperty 
as  during  lier  coverture  was  her  separate  pro- 
l»erty  not  subject  to  any  restriction  against 
anticipation. 
SOFTLAW  r.  Welch,  [1899]   2  Q.   B.  419  ;  68 

[L  J.  Q.  B.  940  ;  47  W.  R.  626  ;  81  L.  T.  64  : 
15  T.  L.  R.  479— C.  A. 

34.  Settlement  —  Income  for  Separate  Use 
ivitliout  Anticipation  —  Separate  Trading  — 
Banliruptcij  —  Death  of  Husband  —  Title  of 
Trustee  in  Bankruptcy  to  Income  —  Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  lo), 
s.  1,  suh-s.  5,  s.  19.]— In  1859  real  estate  was 
settled  upon  trusts  to  pay  the  rents  and  profits 
to  a  spinster  during  her  life,  for  her  sole  and 
separate  use  without  po.ver  of  anticipation.  She 
married  in  1868.  In  1891  she  was  carrying  on  a 
business  apart  from  her  husband,  and  in  that 
year  was  adjudicated  a  bankrupt.  In  1899  her 
liusband  died.  She  was  still  an  undischarged 
bankrupt. 

Held— that  the  life  interest  of  the  bankrupt 
immediately  on  the  death  of  her  husband 
vested  in  the  trustee  in  bankruptcy  by  virtue  of 
sect.  1,  sub-sect.  5,  and  sect.  19  of  the  Married 
Women's  Property  Act,  1882,  as  the  restraint 
upon  anticipation  then  ceased. 

Pelton  Brothers  v.  Harrison  ([1891]  2  Q.  B. 
422  ;  60  L.  J.  Q.  B.  742  ;  39  W.  R.  689  ;  65  L.  T. 
514 — C.  A.)  discussed. 

In  re  Wheeler's    Settlement,    Briggs  r. 

[Ryan,  [1899]  2  Ch.  717  ;  68  L.  J.  Ch.  663  ; 

48  W.  R.  10  ;  81  L.  T.  172  ;  15  T.  L.  R.  545  ; 

6  Mauson,  372 — Cozens-Hardy,  J. 

35.  Judgment  Debtor — JVeglect  to  Comply  icith 
Order  for  Payment  into  Court — Default — Writ 
of  Attachment  —  Separate  Estate  —  3Iarried 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
ss.  1,  sub-s.2;  ss.  18,  24. ]-^A  married  woman, 
before  1882,  was,  as  administratrix  of  a  deceased 
intestate,  ordered  to  pay  into  Court  a  sum  form- 


ing part  of  the  estate,  lu  default  a  motion  was 
made  for  leave  to  issue  a  writ  of  attachment 
against  her. 

Held— that,  in  the  absence  of  proof  of  a 
breach  of  trust  or  derastarit,  an  order  for  pay- 
I  ment  by  the  defendant  out  of  her  separate 
estate  would  not  be  appropriate,  and  that  the 
order  for  the  issue  of  the  writ  of  attachment 
ought  to  go. 

i  In    re  Turnbull,   Turxbull  r.    Nicholas 

[1900]   1    Ch.  180  ;  48  W.  R.   136  ;  81   L.  T. 

439  ;  16  T.  L.  R.  45— Stirling,  J. 

36.  Contract  during  Corerture— Judgment  after 
Discovert ure — Sepd rate  Property — Bestraint  on 
Anticipation— Married  Women's  Property  Act, 
1893  (56  &  57  Vict.  c.  63),  s.  1.]— The  plaintiff 
got  judgment  against  the  defendant,  a  lady,  who 
had  been  a  married  woman,  but  who,  in  January,  - 
1900,  was  divorced.  The  judgment  was  obtained 
on  June  12th,  1900,  on  a  contract  which  had  been 
entered  into  by  the  defendant  on  October  8th, 
1896,  while  she  was  under  coverture.  At  the 
date  the  contract  was  made  the  lady  had  pro- 
perty which  was  subject  to  a  restraint  ujion 
anticipation,  and  the  question  was  what  effect 
that  judgment  was  to  have  against  her. 

Held— that  the  property  subject  to  restraint 
upon  anticipation  could  not  be  made  available  to 
satisfy  any  liability  or  obligation  arising  out  of 
the  contract,  but  was  protected  by  the  proviso 
to  sect.  1  of  the  Married  Women's  Property  Act, 
1893. 

Barnett  v.  Howard,  [1900]  2  Q.  B.  784  ;  69 
[L.  J.  Q.  B.  955  ;  83  L.  T.  301  ;  16  T.  L.  R.  558 

37.  Restraint  on  Anticipation— Bemoral  of 
Bestraint  —  Benefit  of  Woman  —  Increase  of 
Income— Fund  in  Conrt—Investuients— Convey- 
ancing and  Law  of  Property  Act,  1881  (44&45 
Vict.  c.  41),  «.  39,  AW&-S.  1.]— A  married  woman 
was  entitled  absolutely  to  a  fund  in  Court,  sub- 
ject only  to  a  restraint  on  anticipation  during 
the  joint  lives  of  herself  and  her  husband.  Upon 
her  marriage  she  made  a  settlement  which  con- 
tained a  covenant  on  her  part  to  settle  after- 
acquired  property  ;  and  that  settlement  con- 
tained a  power  of  investment  that  allowed  a 
larger  range  of  selection  than  the  Court  allowed 
for'^cash  under  its  control,  and  larger  even  than 
that  enjoyed  by  trustees  under  the  Trustee  Act, 
1893.  Slie  desired  that  under  sect.  39  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
the  restraint  on  anticipation  might  be  removed, 
and  that  the  Court  should  bind  her  interest  so  as 
to  be  subject  to  the  covenant  in  her  settlement  ; 
the  effect  of  which  would  be  that  it  would  again 
become  subject  to  a  restraint  on  anticipation, 
and  would  also  be  subject  to  the  life  interest  of 
her  husband.  She  was  fifty-nine,  and  there  were 
no  children.  The  main  object  of  the  scheme  was 
to  secure  a  larger  income. 

Held— that  the  Court  could  not  say  that  it 
would  be  for  her  benefit,  witliin  the  meaning  of 
sect.  39,  that  what  she  wished  should  be  done  ; 
and  that  the  application  must  be  refused. 
IN  KE  Blundell,  [1901]  2  Ch.  221  ;  70  L.  J.  Ch. 
[522  ;  84  L.  T.  706— C.  A. 
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Effect  of  Marriage  with  regard  to  Property — 

Conthiued. 

38.  Loan  to  Husband  for  the  Purjjose  of  his 
Business — "■Money  or  other  Estate" — Furnitiire 
— BanlDuptcji  of  Husband — Assets  of  Husband 
— Married  Women  s  Propertij  Act,  1882  (45  & 
46  Vict.  c.  75),  ,s\  3.] — A  married  woman  lent  to 
her  husband  for  the  puriiose  of  his  business  as 
hotel-lieeper  certain  furniture  to  which  she  was 
entitled  as  her  separate  property.  On  the  hus- 
band's bankruptcy  his  assignees  claimed  the 
furniture  as  his  assets. 

Held — that  the  furniture  was  to  be  treated 
as  assets  of  the  husband. 

In  sect.  3  of  the  Married  Women's  Property 
Act,  1882,  the  words  "  other  estate  "  are  not  to 
be  read  as  meaning  only  property  ^/«srf^w  generis 
with  that  indicated  by  the  preceding  words  "any 
money." 

In  ue  Donaldson,  [1902]  2  Ir.  R.  310— C.  A.  • 

39.  liestraint  upon  Antivijjation — Contract  by 
Wife  duriny  Coverture — Judyment  against   her 

after  Husband's  Death — Whether  siick  Property 
liable  to  Execution — Married  Women's  Property 
Act,  1893  (5(5  &  57  Vict.  c.  63),  s.  1.]— Where  a 
married  woman,  entitled  to  separate  property 
subject  to  a  restraint  against  anticipation  during 
coverture,  enters  into  a  contract  while  corert, 
a  judgment  subsequently  signed  against  her 
while  discorert  in  respect  of  sucli  contract 
cannot  be  enforced  against  such  property. 

Barnett  v.  Howard,  ([1900]  2  Q.  B.  784;  69 
L.  J.  Q.  B.  955  ;  S3  L.  T.  301— C.  A.,  No.  36, 
supra)  followed. 

A  wife  in  1893,  her  husband  being  alive, 
signed  promissory  notes  ;  judgment  was  re- 
covered against  her  upon  the  notes  after  his 
death. 

Held — that  a  receiver  could  not  be  appointed 
by  way  of  equitable  execution  to  receive  the 
income  of  trust  funds,  to  which  she  was  in  1893 
entitled  subject  to  a  restraint  against  anticipa- 
tion during  coverture. 

Brown  r.  Dimbleby,  [1904]  1  K.  B.  28  ;  73  L.J. 
[K.  B.  35  ;  52  W.  RT  53  ;  89  L.  T.  424— C,  A. 

40.  Achnoicledy ment  of  Debt  contracted  before 
1893 — Married  Women's  Property  Act,  1893  (56 
&  57  Vict.  c.  63),  s.  1.] — Where  moneys  were 
advanced  to  a  married  woman  before  the  Act  of 
1893  in  respect  of  which  she  was  under  no 
liability,  having  at  the  time  no  separate  estate, 
an  acknowledgment  of  such  advances  given  after 
the  Act  does  not  bind  her  separate  estate  (since 
acquireil)  by  virtue  of  sect.  1  of  the  Act.  Under 
that  section  there  must  be  a  contract  entered 
into  by  the  married  woman  for  the  first  time 
after  the  passing  of  the  Act. 

In    re    Wheeler,    Hankinson    r.   Hayter, 

[1904]   2  Ch.  66  ;   73  L.  J.  Ch.  576  ;  52  W.  R. 

586  ;  91  L.  T.  227— Warrington,  J. 

41.  Pestraint  upion  Anticipation — Income  due 
after  Judgment — Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  ss.  1,  19.]— The 


plaintiffs  had  obtained  against  a  married  woman 
a  judgment,  payable  out  of  her  separate  estate. 
Such  estate  was  held  in  trust  for  her  for  her  life, 
without  power  of  anticipation. 

Held — that  income  accrued  due  after  the 
date  of  the  judgment  could  not  be  attached  to 
meet  it  in  the  hands  of  the  trustees. 

Whiteley  v.  Edwards  (  [1896]  2  Q.  B.  48  ;  65 
L.  J.  Q.  B.  457  ;  44  W.  R.  530  ;  74  L.  T.  720— 
C.  A.)  approved. 
BoLiTHO  &  Co.,  Ld.  r.  Gidley  and  Others, 

[1905]  A.  C.  98  ;  74  L.  J.  K.  B.  430  ;  53  W.  R. 
498  ;  92  L.  T.  369— H.  L. 

42.  Berersionary  Interest  in  Land — Marriage 
before  lS82—Subsetiuent  Conversion  into  Money — 
Whether  Separate  Estate— Married  Women's 
Property  Acts,  1870  (33  &  34  Vict.  c.  93),  and 
1882  (45  &  46  Vict.  c.  75),  s.  5.]— In  1877  a  lady 
became  entitled  as  heiress  of  her  brother  to  real 
estate,  subject  to  the  life  interest  of  her  mother, 
who  lived  till  1906.  In  1875  the  lady  had 
married,  and  therefore  by  the  Married  Women's 
Property  Act,  1870,  the  profits  belonged  to  her 
for  her  separate  use,  but  she  could  not  dispose  of 
the  fee.  In  1901  the  land  was  converted  into 
money. 

Held — that  such  conversion  gave  no  new  title 
to  the  lady,  and  that  the  money  did  not  become 
her  separate  property  by  virtue  of  sect.  5,  sub- 
sect.  1,  of  the  Act  of"  1882  ;  and  that,  therefore, 
on  her  death  it  passed  to  her  husband. 

In  re  Bacon,  Toovey  v.  Turner.  [1907]  1  Ch. 
[475  ;  76  L.  J.  Ch.  213— Eady,  J. 

V.  ANTE-NUPTIAL  OBLIGATIONS  OF  WIFE. 

43.  Debts — JFife's  ante-nuptial  Debts— Judy- 
ment for — Separate  Property  subject  to  Restraijit 
against  Anticipation — Such  Property  not  settled 
by  Wife  herself — Married  Women's  Property 
Act,  1882  (45  &  46  Vict.  c.  75),  s.  19.]— Where  a 
married  woman  is  entitled  to  separate  property 
subject  to  a  restraint  against  anticipation,  such 
property  is  not  liable  to  execution  upon  a  judg- 
ment for  her  ante-nuptial  debt  so  long  as  the 
restraint  is  not  imposed  by  a  settlement  of  her 
own  property  made  by  herself. 

A  judgment  was  signed  against  a  married 
woman  living  apart  from  her  husband,  in  respect 
of  her  ante-nuptial  debts. 

Held — that  a  receiver  could  not  be  appointed 
to  take  in  execution  an  annuity,  which  her 
husband  had  by  a  deed  of  sei)aration  covenanted 
to  pay  her  during  their  joint  lives  for  her  separate 
use  without  power  of  anticipation. 

Birmingham  Excelsior  Money  Society  v. 
[Lane,  [1904]  1  K.  B.  35  ;  73  L.  J.  K.  B.  28  ; 
52  W.  R.  84  ;  89  L.  T.  656  ;  20  L.  T.  R.  47— (  '.  A. 


VI.  CONTRACTS   OF  WIFE, 

(a)  As  Agent  for  Husband. 

44    To  Pledge  Husband's  Credit — Wife  living 
se^mrate  from  Husband — Xecessaries — Education 
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Contracts  of  Wife — Contmncd.  j 

of  Children.']— k  wife  who  by  lier  husband's 
conduct  is  forced  to  live  separate  from  him  has 
iniphed  authority  to  pledge  his  credit  for  the 
education   of  the  children,   as   a   "necessary." 

Collins  v.  Cory,   (1901)  17    T.  L.   R.   2^2— 

[Phillimore.J. 

45.  Wife—AutlwrUy  to  Pledge  Husband's 
Credit— Allowance  ])aid  ly  Husband  to  Wife 
for  Clothing  and  Personal  Expenditure.] — The 
"question  whether  a  husband  is  liable  for  debts 
incurred  by  his  wife  is  a  question  of  agency. 
Where  they  are  living  together  2)rivid  facie  the 
wife  can  pledge  her  husband's  credit  for  neces- 
saries for  the  household. 

The  plaintiff  sued  the  defendants,  husband 
and  wife,  for  the  balance  of  an  account  due  for 
various  articles  of  clothing  supplied  to  the  wife. 
It  was  admitted  that  the  goods  were  supplied 
and  that  the  prices  were  reasonable,  and  the 
only  dispute  was  as  to  whether  the  wife  or  the 
husband  was  liable.  The  husband  made  his 
wife  an  allowance  of  £1,800,  of  which  £500  was 
for  her  clothing  and  personal  expenditure,  and 
the  husband  and  wife  lived  together. 

Held — that  the  allowance  for  the  wife's 
personal  expenditure  rebutted  the  inference  of 
implied  authority  to  pledge  the  husband's  credit 
simply  on  the  ground  that  they  were  living 
together. 

Debenhani  v.  3feUon  ((1880)  6  App.  Cas.  24  ;  50 

L.  J.  Q.  B.  155  ;  45  J.  P.  252  ;  29  W.  R.  141  ; 

43  L.  T.  673— H.  L.  (E.))  followed. 

Remmington  v.  Broadw^ood  and  Another, 

r(iy02)  18  T.  L.  R.  270— C.  A. 

46.  Wife  having  no  Separate  Property — Con- 
tract ^^  otherwise  than  as  Agent"- — Married 
Women's  Property  Acts,  1882  (45  &  46  Vict. 
c.  75),  s.  1,  sub-s.  2,  and  1893  (5^  &  57  Vict. 
c.  63),  .«.  ].] — By  sect.  1  of  the  Married  Women's 
Property  Act,  1893,  "every  contract  hereafter 
entered  into  by  a  married  woman,  otherwise 
than  as  agent,  (a)  shall  be  deemed  to  be  a  con- 
tract entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property  whether  she  is  or  is 
not,  in  fact,  possessed  of  or  entitled  to  any 
separate  property  at  the  time  when  she  enters 
into  such  contract." 

Held,  by  Lord  Lorcburn,  L.C.,  and  Lord 
Macnaghten,  athrming  the  decision  of  the  Court 
of  Appeal — that,  if  a  wife  in  fact  contracts  as 
agent  for  her  husband,  whether  the  authority  is 
given  expressly  or  impliedly,  she  does  not  con- 
tract otherwise  than  as  agent  within  the  meaning 
of  sect.  1  of  the  Married  Women's  Property  Act, 
1893,  and  it  is  immaterial  whether  or  not  at  the 
time  when  the  contract  is  made  the  person  with 
whom  she  contracts  knows  that  she  is  a  married 
woman. 

Held,  by  Lord  Robertson  and  Lord  Atkinson 
— that  a  married  woman  contracts  "  otherwise 
than  as  agent "  if  she  enters  into  a  contract 
apparently  as  principal,  though  she  may,  in 
fact,  only  be  agent  for  an  undisclosed  principal 
— namely,   her  husband  ;    and  the   undisclosed 


fact  that  she  has  her  husband's  authority  to 
contract  as  his  agent  is  not  enough  to  make  her 
contract  as  an  agent.  To  make  her  contract 
"  as  agent,"  both  parties  must  regard  her  as  an 
agent  in  the  matter. 

Decision   of   C.   A.  ((1905)  21  T.   L.  R.  361) 
affirmed,   the    Lords   being  equally   divided  in 
opinion. 
Paquin,  Ld.  r.  Beauclerk  (formerly  Holden), 

[1906]    A.  C.  148;   75  L.  J.   K.  B.  39:.;    54 

W.  R.   521  ;    94  L.  T.  350  ;  22  T.  L.  R.  395— 

H.  L.  (E.). 

See  also  Nos.  55,  111. 

(b)  "With  Husband. 

47.  Contract  of  Loan,  Marriage  Settlement  — 
Wife's  Separate  Propei  ty  —Life  Interest — Loan 
to  Husband  by  Trnstees — Bond  by  Husband  to 
Trustees — Interest  bearing  Security — Damages — 
Presumption  of  Payment — Pebt  Statute-barred 
—4  &  5  Anne,  c.  16J  ss.  12,  13— 6Vtv7  Procedure 
Act,  1833  (3  &  4  Will.  4,  c.  42),  s.  5.]— By  a  settle- 
ment made  in  1847  on  the  marriage  of  Jane 
Heynes,  afterwards  Mrs.  Dixon,  her  share  of 
certain  real  estate  was  conveyed  to  trustees  upon 
trust  for  sale  and  to  invest  the  proceeds  "  on 
real  or  personal  securities  bearing  interest"  with 
power  to  vary  or  exchange  the  investments  for 
others  of  the  like  nature  ;  with  a  proviso  that  no 
such  investment  or  change  should  be  made 
during  the  lives  of  the  wife  and  husband  or  the 
life  of  the  survivor  without  her  or  his  consent  in 
writing  first  obtained.  Then  the  income  was  to 
be  paid  to  the  wife  for  life,  without  power  of 
anticipation,  and  after  her  death  to  the  husband 
for  life.  There  being  a  sale  of  the  real  estate, 
Mrs.  Dixon's  share  of  which  was  subject  to  her 
settlement,  the  husband  bought  part  of  it,  and 
as  he  was  not  prepared  with  all  the  purchase- 
money,  the  trustees  advanced  to  him,  with 
his  wife's  consent  in  writing,  the  sum  of 
£1,928  5«.  \0d.,  being  her  settled  share  of  the 
purchase-money.  Thereupon,  with  the  know- 
ledge of  the  wife  and  by  her  authority,  a  bond 
was  given  by  the  husband  to  the  trustees  on 
ITebruary  13th,  1852,  in  the  usual  form,  in  a  penal 
sum  for  double  the  amount,  namely,  for 
£3,856  11.S'.  8^/.,  the  condition  of  the  bond 
being  that  if  the  husband  should  repay  the  sum 
of  £1,928  5.?.  10<Z.  with  interest  at  4  per  cent,  on 
August  13th  then  ne\t — that  is,  six  months  after 
the  date  of  the  bond — the  bond  should  be  void. 
No  payment  of  interest  ever  took  place  during 
the  lifetime  of  the  wife,  and  no  repayment  of 
the  principal  either  during  her  lifetime  or  after 
her  death.  The  wife  died  on  May  21st,  1876,  and 
the  husband  on  January  1st,  1896.  After  the 
death  of  the  husband  the  bond  was  found 
amongst  his  papers. 

Held — that  the  true  intent  of  the  bond  was 
to  secure  the  repayment  of  principal,  interest 
and  costs  by  means  of  the  penalty  and  not  to 
pay  damages  ; 

That  treating  the  bond  as  having  been  given 
to  the  husband  in  consideration  of  an  advance  of 
what  he  knew  to  be  trust  money,  which 
advance  was  in  effect  a  breach  of  trust,  he  was 
not  a  person  entitled  to  plead   the  Statute  of 
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Limitations  as  a  bar  to  the  recovery  of  the 
money  that  was  in  his  hands  ; 

That  so  long  as  the  husband  and  wife  lived 
together  in  amity  the  form  need  not  have  been 
gone  through  of  handing  the  money  from  the 
one  to  the  other,  and  the  statute  did  not  run  ; 
and 

That  under  the  circumstances,  inasmuch  as 
there  was  a  clear  recognition  by  the  husband 
after  the  wife's  death  and  twenty-five  years 
after  the  date  of  the  bond  that  the  bond  had 
not  been  paid,  tliu  inference  could  not  be  drawn 
that  it  had  been  paid  because  it  did  not  happen 
to  have  remained  with  the  trustees  and  had  been 
found  amongst  the  husband's  papers. 

Cooh  v.  Fowler  ((1874)  L.  R.  7  H.  L.  27  ;  43 
L.  J.  Ch.  855)  and  Soar  v.  Ashwell  ([1893]  2 
Q.  B.  390  ;  42  \V.  E.  1(J5 ;  69  L.  T.  585  ;  4  R. 
602 — C.  A.)  discussed.  Bonafous  v.  Ttylot 
((1763)  3  Burr.  1370)  and  SpickernellY.  Hot'ham 
((1854)  Kay,  669;  2  W.  R.  165)  followed.  Amos 
V.  Smith  ((1862)  1  H.  &  C.  238  ;  31  L.  J.  Ex. 
423  ;  10  W.  R.  759;  7  L.  T.  (n.s.)  66)  applied. 

Judgment  of  Byrne,  J.  ([1899]  2  Ch.  561  ;  68 
L.  J.  Ch.  689  ;  48  W.  R.  71)  affirmed. 
In  re  Dixon,  Heynes  r.  Dixon,  [1900]  2  Ch. 

[561  ;    69  L.  J.   Ch.  689;  48  W.  R.   665;  83 
L.  T.  129— C.  A. 

VII.  TORTS  OF  WIFE  DUKING  COVERTURE. 

48.  Deed  of  Separation — Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1, 
snh-s.  2.] — A  husband,  who  is  living  apart  from 
his  wife  under  a  separation  deed,  by  which  she 
had  a  large  allowance  from  her  husband,  is  liable 
to  be  sued  jointly  with  his  wife  for  a  libel 
written  by  her  without  his  knowledge. 
Utley  r.  Mitre  Publishing  Co.  and  Others, 

[(1901)  17  T.  L.  R.  720— Darling,  J. 

49.  Fraud  not Blrectly  connected  with  Contract 
— Husliand's  Llahillty  In  Damages — Married 
Women's  Fro2)erti/  Act,  1882  (45  &  46  Vict.  c.  7.5), 
s.  1,  suh-s.  2  ;  ss.  13,  14,  15.]— In  May,  1898,  the 
defendant  G.  K.,  the  wife  of  the  defendant 
H.  K.,  induced  the  plaintiff,  a  widow,  to  lend 
her  £5,300,  the  only  security  being  her  I  0  U. 
In  July,  1898,  the  plaintiff  was  asked  by  G.  K. 
to  join  her  in  the  purchase  of  some  shares,  which 
she  said  had  been  recommended  to  her  by  a 
financier,  and  for  that  purpose  she  asked  the 
plaintiff  to  raise  a  sum  of  £2,000  to  be  invested 
in  the  purchase.  The  plaintiff,  at  first  unwilling, 
consented  to  raise  the  £2,000  when  the  shares 
had  been  purchased.  Shortly  after,  the  plaintiff, 
relying  on  the  representation  of  G.  K.  that  she 
had  bought  the  shares,  signed  two  promissory 
notes  for  £1,000  each,  and,  her  solicitor  having 
discounted  them,  paid  the  proceeds  to  G.  K.,  and 
the  plaintiff  paid  the  notes  on  maturity.  G.  K. 
never  in  fact  purchased  any  shares  at  all  with 
the  moneys.  The  defendant  H.  K.  was  made  a 
co-defendant  by  amendment.  In  an  action  for 
damages  by  the  plaintiff  against  the  defendants : — 

Held — that  the  contract  was  effected  prior 
to  and  independently  of  the  misrepresentation  ; 


that  the  misrepresentation  was  not  the  means  of 
effecting  or  inducing  the  contract ;  and  that  the 
husband  was  liable  in  damages  for  the  wife's 
tort. 

There  is  nothing  in  the  Married  Women's 
Property  Act,  1882,  which  deprives  a  plaintiff  in 
such  a  case,  by  giving  hmi  a  right  against  the 
separate  estate  of  the  wife  which  may  or  may 
not  exist,  of  the  right  to  go  against  the  husband 
in  respect  of  a  tort  committed  by  the  wife  after 
the  marriage. 

Liverpool  Adelphi  Loan  Association  v.  Falr- 
hurst  (  (1854)  9  Ex.  422  ;  2  C.  L.  R.  512  ;  23 
L.  J.  t^:x.  163  ;  18  Jur.  191  ;  2  W.  R.  233)  and 
Wright  V.  Leonard  (  (1861)  11  C.  B.  (n.S.)  258  ; 
30  L.  J.  C.  P.  365  ;  9  W.  R.  944  ;  8  Jur.  (N.s.) 
415  ;  4  L.  T.  (N.S.)  110)  applied. 

Serola  v.  Kattenhurg  ( (1886)  17  Q.  B.  D.  177  ; 
55  L.  J.  Q.  B.  375  :  34  W.  R.  542  ;  54  L.  T.  649 
— Div.  Ct.)  followed. 

Decision  of  Byrne,  J.  (  [1900]  1  Ch.  203  ;  69 
L.  J.  Ch.  202  ;  81  L.  T.  775  ;  16  T.  L.  R.  63) 
affirmed. 

Earle  v.  Kingscote,    [1900]   2   Ch.   585;    69 

[L.  J.   Ch.    725  ;    49  W.  R.  3  ;  83  L.  T.  577  ; 

16T.L.R.511— C.  A. 

See  also  No.  56. 


VIII.  GIFTS  BETWEEN  HUSBAND  AND 
WIFE. 

50.  Separate  Estate — Restraint  on  Anticipa- 
tion— Hushand's  Dehts — Exoneration — Removal 
of  Restraint — Lndeninlty — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
.S-.  39.] — The  doctrine  that  if  a  married  woman 
charges  her  property  with  money  for  the  pur- 
pose of  paying  her  husband's  debts,  and  the 
money  raised  by  her  is  so  applied,  she  is  prima 
facie  regarded  in  equity,  and  as  between  herself 
and  him,  as  lending  him,  and  not  giving  him, 
the  money  raised  on  her  property,  and  as  entitled 
to  have  her  property  exonerated  by  him  from  the 
charge  she  has  created,  is  based  on  an  in- 
ference to  be  drawn  from  the  circumstances  of 
each  particular  case,  including,  in  the  case  of 
orders  made  under  sect.  39  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  the  orders  them- 
selves ;  and  until  an  inference  in  favour  of  the 
wife  arises,  there  is  no  presumption  for  the 
husband  to  I'ebut. 

Although  it  cannot  be  said  that  an  order 
under  sect.  39  of  the  Act  of  1881,  silent  as  to  the 
wife's  right  to  be  indemnified  by  her  husband,  is 
fatal  to  the  existence  of  such  right,  yet  the 
absence  of  all  allusion  to  such  right  is  a  circum- 
stance to  be  considered. 

Decision  of  Kekewich,  J.  (  [1898]  1  Ch.  47  ; 
67  L.  J.  Ch.  1  ;  77  L.  T.  490  ;  46  W.  R.  232) 
affirmed,  but  on  different  giounds. 

The  Court  has  jurisdiction  to  make  an  order, 
under  sect.  2  of  the  Married  Women's  Property 
Act,  1893,  that  the  costs  of  an  appeal  by  a 
married  woman  from  an  order  dismissing  an 
action  brought   b}'  her  shall    be  paid    out    of 
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property  nf  the  appellant,  although  subject  to  a 
restraint  on  anticipation. 

Paget  r.  Paget,  [1808]  1  Ch.470  ;  G7  L.J.  Ch. 
[266;    78L.T.366;  14  T.  L.  R.  315  ;  46  W.  R. 

472— C.  A. 

61.  Vohtntanj  Deed — Uuahand  and  Wife — 
PremimiJtion.']  —  It  is  settled  by  authority, 
although  text-writers  seem  to  have  adopted 
the  opposite  view,  that  the  relation  of  husband 
and  wife  is  not  one  of  those  to  which  the  doc- 
trine of  Hvgvenin  \.Basrhj  (  (1807)  14  Yes.  273  ; 
1  Wh.  &  Tu.  L.  C.  7th  ed.  p.  247)  applies.  There 
is  no  presumption  that  a  voluntary'  deed  executed 
by  a  wife  in  favour  of  her  husband  and  prepared 
by  the  husband's  solicitor  is  invalid.  The  oiuis 
2)rohandl  lies  on  the  party  who  impugns  the 
instrument,  and  not  on  the  party  who  supports  it. 

Nedhy  v.  Nedhy  (  (18.52)  5  De  G.  &  Sm.  377  ; 
21  L.  J.  Ch.  446)  followed. 

Barron  r.  Willis,   [1899]    2   Ch.   .')78  ;    68 

[L.  J.  Ch.   (;o4  ;  48  W.  R.  26  ;  81  L.  T.  321  ; 

15  T.  L.  R.  468— Cozens-Hardy,  J. 

[The  decision  of  Cozens-Hardy,  J.,  was  re- 
versed on  appeal,  [1900]  2  Ch.  121  ;  see  under 
title  Solicitors,  and  probably  the  above  ex- 
pression of  opinion  should  not  now  be  accepted 
unreservedly.] 

52.  Vuluntanj  Benefit  to  Hushand — Presump- 
tion of  Infiuenre — Guarantee — No  Connideration 

—lijnorance  of  Effect — Xo  Independent  Adrice — 
Guarantee  not  Enforeeahle.^ — The  relationship 
of  husband  and  wife  is  one  where,  in  the  case  of 
a  large  voluntary  benefit,  influence  is  presumed 
to  have  existed,  if  a  guarantee  by  a  wife  for 
the  benefit  of  the  husband  is  challenged,  it  lies 
on  the  holder  to  discharge  such  presumption. 

A  husband,  who  was  indebted  to  B.,  obtained 
from  his  wife,  the  defendant,  a  guarantee  in 
favour  of  B.  to  cover  his  debts  then  due  to  B.,  a 
present  advance  of  £500,  and  future  credits,  the 
total  liability  being  limited  to  £1,500.  The 
wife,  who  traded  on  her  own  account,  had  on 
previous  occasions  given  her  husband  small 
financial  aid,  and  was  aware  of  his  indebtedness 
to  B.  B.,  B's  solicitor,  the  husband,  and  wife, 
were  the  only  persons  present  when  the  guarantee 
was  signed,  and  the  defendant  had  no  indepen- 
dent advice. 

The  guarantee,  a  very  complicated  document, 
was  twice  read  over  by  the  solicitor,  who  sug- 
gested to  B.  that  the  defendant  should  be 
separately  represented. 

_  Held— (1)  that  the  defendant  did  not  suffi- 
ciently understand  the  nature  of  the  guarantee  ; 
(2)  that  B.  had  not  discharged  the  onus  i)laced 
upon  him  by  the  legal  presumption  ;  (3)  that  he 
was  sufficiently  put  on  inquiry  to  be  affected 
with  the  equitabh  flaws  in  the  transaction  ;  and 
that  therefore  the  defendant  was  not  liable. 
BiscHOFF's  Trustee  r.  Frank,  (1903)  89  L.  T. 

[188— Wright,  J. 

53.  Jdiiit  Banlting  Account— Property  pur- 
chased  in   Jlushand's    Nnne^Pai/ment   out    of 


Wife's  Money — Presumption  of  Resulting  Trust 
— Efidence — Payment  out  of  her  Income,  or  out 
of  her  Capital.']  — When  the  money  of  a  woman 
finds  its  way  into  her  husband's  hands,  and 
property  is  bought  with  it  in  his  name,  the 
question  in  every  case  is  whether  a  gift  to  him 
was,  or  was  not,  intended.  There  is  no  rule  of 
law  that  different  presumptions  arise  when  the 
purchase-money  comes  out  of  her  income  and 
when  it  comes  out  of  her  capital. 

A  husband  and  wife  kept  a  joint  iaanking 
account,  consisting  mainly  of  her  income,  upon 
which  they  both  drew.  Property  was  bought, 
and  paid  for  by  a  cheque  signed  by  the  husband, 
and  was  conveyed  to  him  alone.  They  then 
opened  a  joint  building  account,  composed 
mainly  of  her  capital,  and  built  a  house  on  the 
property. 

Hkld — that  the  wife  had  not  made  a  gift  of 
the  purchase-money  to  her  husband,  ;  nd  that 
the  property  belonged  to  her. 

Alexander  v.  Barnhill  ((1888)  21  L.  R.  Jr. 
511)  explained. 

Mercier  r.  Mercier,  [1903]  2  Ch.  98  ;  72  L.J. 
[Ch.  511  ;  51  W.  R.  611  ;  88  L.  T.  516— C.  A. 

54.  Joint  Account — Presumption — Transfer  of 
Morfyaye  to  Hushand  and  Wife — No  Evidence  as 
to  how  jVoney  provided.]^— In  1894  a  mortgage 
was  transferred  to  a  husband  and  wife  ;  it  was 
stated  that  the  money  was  advanced  by  them  on 
a  joint  account,  but  there  was  no  evidence  as  to 
how,  or  in  what  shares,  it  was  provided.  The 
wife  survived,  and,  upon  her  death,  questions 
arose  as  to  whether  her  estate  was  entitled  to  the 
whole  sum. 

Held  -that  whether  the  husband  provided 
all  or  only  a  part  of  the  sum  advanced,  the 
whole  belonged  to  the  widow's  estate. 

Re  Scott,  Palmer  r.  Vickers,  (1907)  97  L.T. 
[537 — Kekewich,  J. 

IX.  PROCEEDINGS. 

(a)  Against  Husband  and  Wife. 

56.  (roods  consumed  in  the  House — Allowance 
made  to  Wife  for  Houselieepinq — Action  ayainst 
both — Judyment  under  Ord.  14  ayainst  Wife — 
Joint  and  Separate  Liability — Ord.  14,  /•.  5.] 
— Necessaries  were  supplied  to  the  order  of  the 
wife  while  she  and  her  husband  were  living 
together  :  in  the  middle  of  the  period  he  forbade 
her  to  pledge  his  credit,  and  arranged  to  (and 
did  in  fact)  pay  her  in  the  future  a  sufficient 
housekeeping  allowance.  The  tradesmen  claimed 
against  the  husband  and  wife  jointly,  and 
signed  judgment  against  her  under  Ord.  14,  and 
then  went  on  against  him. 

Held — they  could  not  succeed  against  him 
on  a  joint  claim  ;  for  the  supply  of  necessaries 
under  such  circumstances  only  raised  a  presump- 
tion that  the  husband  had  authorised  the  wife  to 
pledge  his  sole  credit,  not  their  joint  credit. 

Nor  could  they  now  succeed  by  an  amend- 
ment alleging  an  alternative  claim,  for  by 
signing  judgment  against  the  wife  they  had 
elected  to  treat  her  as  principal,  whereas  the 


161 


HUSBAND   AND   WIFE. 


162 


Proceedings — Continued. 

husband  could  only  be  liable,  if  she  had  acted 
as  his  agent. 

Ord.  14,  r.  5,  does  not  apply  to  the  case  of 
alternative  liability. 

Decision  of  Phillimore,  J.  ((1902)  18  T.  L.  K. 
599)  reversed. 

Decision  of  C.  A.  ([1903]  1  K.  B.  CA  ;  72 
L.  J.  K.  B.  66  ;  51  W.  K.  290  ;  87  L.  T.  035  ; 
19  T.  L.  R.  43— C.  A.)  affirmed. 

MoRELL  Bros.,  Ld.  r.  Westmoreland  (Earl 
[or),  [1904]  A.  C.  11  ;  73  L.  J.  K.  B.  93  ; 
20  T.  L.  R.  38 ;  52  W.  R.  353  ;  89  L.  T.  712— 

H.  L.  (E.). 

56.  lorts  of — Libel  —  Common  Law  Action 
(igaind  Hu-ihand  and  Wife  jointly — Inconsistent 
Defences — Husband  admitting  Liability —  Wife 
denying  Publication — StriJnng  out  inconsistent 
Defence  — B.  S.  C,  Ord.  22,'  r.  1.]— Where  a 
husband  and  wife  are  sued  jointly  in  a  common 
law  action  of  tort  for  a  libel  alleged  to  have 
been  published  by  the  wife,  tliGy  cannot  plead 
inconsistent  defences. 

In  such  a  case  where  the  husband  paid  money 
into  Court  in  satisfaction  of  the  claim  and  the 
wife  put  in  a  defence  denying  liability  : — 

Held — that  the  wife's  defence  must  be  struck 
out. 

Beaumont  v.  Kaye  and  Wife,  [1904]  1  K.  B. 

[292  ;    73  L.  J.  K.  B.  213  ;    52  W.  R.  241  ;  90 

L.  T.  51  ;  20  T.  L.  R.  183— C.  A. 

57.  Wife's  Contract  for  Goods  —  Judgment 
against  Wife  for  Part  (f  Price — Pinal  Election 
— Abandonment  of  Eight  to  Sue  Ilusbaml.]  — 
Household  groceries  to  the  value  of  £26  were 
supplied  by  the  plaintiff  upon  the  order  of  a  wife 
living  with  her  husband.  He  sued  both  wife 
and  husband,  and  signed  judgment  against  both 
in  default  of  appearance.  This  judgment  was 
set  aside  on  payment  of  £20,  leave  being  given 
to  defend  as  to  the  balance.  Upon  the  hearing 
of  a  summons  under  Ord.  14  the  Master,  in 
view  of  the  wife's  admission  that  she  had  owed 
£24  originally,  made  an  order  against  her  for  £4 
on  account  of  the  claim  generally  and  not  of 
particular  items,  and  gave  both  defendants  leave 
to  defend  as  to  the  balance.  A  jury  found  that 
a  further  sum  was  due,  but  that  the  husband 
only  was  liable. 

Held — that,  the  jury  having  negatived  any 
joint  liability,  the  judgment  against  the  wife 
precluded  the  plaintiff  from  now  recovering 
against  the  husband. 

Morell  Bros.  v.  Westmoreland,  ([1904]  A.  C. 
11  ;  73  L.  J.  K.  B.  93  ;  .52  W.  R.  353  ;  89  L.  T. 
712 — H.  L.,  No.  55,  suj'ra^  applied. 

Decision  of  Div.  Ct.  ([1905]  2  K.  B.  580  ;  74 
L.  J.  K.  B.  853  ;  93  L.  T.  202)  reversed. 

FitENCH  r.  Howie  and  Wife,  [1906]  2  K.  B. 
[674  ;  75  L.  J.  K.  B.  980  ;  95  L.  T.  274— C.  A. 

58.  Joint  Account — Overdraft — Security  given 
^y  Wife  —  Inference  of  Joint  Liability.'] — A 
husband  had,  on  December  4th,  1902,  the  date  of 
his  marriage,  an  account  at  a  bank  in  S.     This 

B.D. — VOL.    II. 


account  was,  on  December  17th,  1902,  trans- 
ferred to  the  joint  names  of  himself  and  his 
wife,  and  drawn  on  by  both  husband  and  wife. 
On  May  18th,  1903,  in  the  husband's  absence, 
the  bank  asked  for  security,  the  account  being 
overdrawn  ;  the  wife  thereupon  deposited  the 
deeds  of  a  house  belonging  to  her,  and  charged 
them  for  the  debt  then  or  thereafter  to  become 
due  to  the  bank  from  her  either  solely  or  jointly 
with  any  other  person,  and  agreed  to  execute  a 
legal  mortgage  containing  a  covenant  for  pay- 
ment and  a  power  of  sale  and  other  property 
clauses.  The  wife  died  on  August  27th,  1904, 
leaving  her  furniture  (worth  £300)  to  her  hus- 
band absolutely,  and  the  house  in  question 
(worth  about  £1,400)  to  him  for  life,  with 
remainder  to  her  next  of  kin.  The  overdraft  on 
May  18th,  1903,  was  £107,  and  at  the  date  of 
her"  death  £414.  She  had  paid  about  £100  into 
the  account. 

Held — that  the  true  inference  was  that  the 
husband  and  wife  agreed  to  provide  jointly  for 
current  household  expenses,  and  that  each  of 
them  ought  to  pay  one  moiety  of  the  overdraft. 

Re  Rhoda  Shaw,  Shaw  v.  Jones,  (1906)  94 
[L.  T.  93— Eady,  J. 

(b)  Between  Husband  and  Wife. 

59.  Be-marriage  of  Peeress  by  Courtesy  to 
CommoJier — Title  of  Honour — Continued  Use  of 
Title — Injunction — Jurisdict ion.'\  —  The  former 
wife  of  a  peer,  who  had  divorced  the  appellant, 
her  husband,  on  the  ground  of  his  misconduct, 
married  a  commoner.  In  accordance  with  the 
usages  of  society  she  continued  to  use  his  title  of 
honour.  The  appellant  complained,  and  applied 
for  an  injunction  to  prevent  her  doing  so. 

Held — that  on  her  marriage  she  lost  her  right 
to  the  title,  but  that  the  appellant  had  not 
suffered  either  legal  wrong  or  damage  ;  and  that 
if  it  was  a  disturbance  of  a  dignity  it  was  not  a 
matter  within  the  cognisance  of  a  Court  of  law. 

Decision  of  Court  of  Appeal  ([1900]  P.  305  ; 
69  L.  J.  P.  121  ;  49  W.  R.  19 ;  83  L.  T.  218  ;  16 
T.  L.  R.  563)  affirmed. 

Earl  Cowley  v.  Countess  Cowley,  [1901] 

[A.  C.  450  ;  70  L.  J.  P.  83  ;  50  \V.  R.  81 ;   85 

L.  T.  254  ;  17  T.  L.  R.  725— H.  L.  (E.). 

60.  Husband  interfering  loith  Wife's  Separate 
Property — Declaration  that  Property  teas  Wife's 
— Order  restraining  Husband  from  interfering.'] 
— A  woman  was  possessed  of  a  licensed  public- 
house  in  which  she  live  1  and  carried  on  business. 
On  her  marriage  the  house  and  business  remained 
her  separate  property,  and  the  husband  agreed 
not  to  interfere  with  the  business.  The  husband 
lived  in  the  house  with  the  wife.  Subsequently 
he  ill-treated  her,  and  systematically  interfered 
with  the  business,  and  acted  as  if  he  was  the 
owner  of  it,  to  the  serious  detriment  of  the 
business. 

The  Master  of  the  Rolls  on  the  hearing  of  an 
originating  summons  brought  by  the  wife  against 
the  husband  under  sect.  17  of  the  Married 
Woman's  Property  Act,  1882,  made  an  order 
declaring  the  wife  entitled  to  the  property,  and 
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restraining  the  husband  from  interfering  with 
the  business,  but  declined  to  make  any  order 
preventing  the  husband  from  entering  the  house. 

Gaynoe  r.  Gaynor,  [1901]  1  Ir.  K.  217— M.  R. 

61.  Protection  of  Property  acquired  hy  Wife 
—  IluahcnuVs  Address  nnhnowii  —  Desertion  — 
Practice — Citation  of  Husband  dispensed  loith 
—Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85).  s.  21— Matrimonial  Causes  Act,  1858  (21 
&  22  Viet.  c.  108),  ,•*.  7.] — A  summons  was  taken 
out  by  a  married  woman  by  reason  of  the  deser- 
tion of  her  by  her  husband  to  protect  any  money 
or  property  in  England  which  she  might  have 
acquired  by  her  own  lawful  industry,  and  any 
property  which  she  might  have  become  possessed 
of,  or  which  she  might  at  any  time  become  pos- 
sessed of  after  such  desertion,  against  her  husband 
and  his  creditors  and  any  person  claiming  undt;r 
him.  Inquiries  had  been  made  and  it  was 
believed  that  the  husband  was  somewhere  in 
Melbourne,  Australia. 

Held — that  the  order  might  be  made  without 
the  husband  being  cited. 

£.1'  parte  Hall  ((1858)  27  L.  J.  P.  &  M.  19— 
Cresswell,  J.  O.)  followed. 

In  re  Morris,  [1902]  P.  104  ;  71  L.  J.  P.  5G  ; 
[8(5  L.  T.  596— Jeune,  P. 

62.  Slander — Ao  Action  lies.'] — As  in  England, 
so  in  Scotland,  a  husband  or  a  wife  cannot  sue 
the  other  for  slander. 

Phillips  V.  Barnet  ((1870)  1  Q.  B.  D.  436  ;  45 
L.  J.  Q.  B.  277  ;  24  W.  R.  345  ;  34  L.  T.  177) 
followed. 

Young  r.  Young  (1003)  5  F.  330— Ct.  of  Sess. 

63.  Action  hy  Wife  against  Husband — Deten- 
tion of  Goods — Married  Women's  Property  Act, 
1882  (45  k.  46  Vict.  c.  75),  ss.  12, 17.]— A  married 
woman  may,  by  virtue  of  sect.  12  of  the  Married 
Women's  Property  Act,  1882,  sue  her  husband 
for  the  return  of  her  jjcrsonal  property  detained 
by  him. 

Larneu  r.    Larner,   [1905]   2  K,   B.  539;  74 

[L.  J.  K.  B.  797  ;  54  W.  R.  62  ;  93  L.  T.  537 ; 

21  T.  L.  R.  637— Div.  Gt. 

(c)  Wife's  Liability  for  Costs. 

64.  Restraint  on  Anticipation  —  ^\ Proceed iny 
imtituted'' — Liter  pleader  Proceedinqs— Married 
Women's  Property  Act.  1893  (56  "&  57  Vict. 
c.  63),  *.  2— County  Court  Pules,  1889,  Ord.  27, 
rr.  1,  2,  4  («).]— A  married  woman  gave  notice 
to  the  high  bailiff  of  a  county  court  that  the 
goods  taken  in  execution  were  claimed  by  her 
as  her  separate  property  under  her  marriage 
settlement.  An  interpleader  summons  was  issued 
by  the  high  bailiff.  The  married  woman  failed 
in  her  claim. 

Held— that  the  claim  by  the  manied  woman 
was  a  proceeding  instituted  within  the  meaning 
ot  sect.  2  of  the  IMarried  Women's  Property  Act, 
1893,  and  the  Judge  liad  power  to  order  payment 


of  the  costs  out  of  her  separate  estate  subject  to 
a  restraint  upon  anticipation. 

NUNN  &  Co.  V.  Tyson,  [1901]  2  K.  B.  487  ;  70 

[L.  J.  K.  B.  854 ;  50  W.  R.  16  ;  85  L.  T.  123  ; 

17  T.  L.  R.  624— Div.  Ct. 

65.  Form  of  Order — Dirorce  Proceedings — Sub- 
sequent Summons  to  vary  Order — "  Initiated  by 
the  Married  Woman  " — Married  Women's  Pro- 
perty  Act,  1893  (56  &  57  Vict.  c.  63),  s.  2.]— A 
divorce  decree  nisi  directed  that  the  husband 
should  have  the  custody  of  the  child  of  the 
marriage.  After  the  decree  had  been  made 
absolute  the  wife  married  the  co-respondent,  and 
subsequently  took  (Ait  a  summons  to  vary  the 
decree  and  an  order  which  had  been  made 
ex  parte  requiring  her  to  deliver  up  the  child. 

The  summons  was  dismissed  with  costs. 

Held — that  both  in  substance  and  in  form 
the  summons  was  an  application  made  by  the 
wife  in  the  divorce  suit,  and  was  not  an  inde- 
pendent action  or  proceeding  initiated  by  her 
within  the  meaning  of  sect.  2  of  the  Married 
Women's  Property  Act,  1893  ;  and  that,  there- 
fore, there  v.-as  no  power  to  order  the  costs  to  be 
paid  out  of  her  separate  property,  which  was 
subject  to  .1  restraint  against  anticipation. 

Gordon  r.  Gordon  and  Gordon,  [1904]  P.  163  ; 
[73  L.  J.  P.  41  ;  52  W.  R.  389  ;  90  L.T.  .597— 

C.  A. 

66.  Restraint  on  Anticipation — Unsiiccessfid 
Action  by  Married  Woman — Unsuccessful  Appli- 
cation for  Xew  Trial — Married  Wooien's  Pro- 
perty Act,  1893  (56  &  57  Vict.  c.  63),  s.  2.]— A 
married  woman  brought  an  unsuccessful  action, 
and  her  application  for  a  new  trial  was  dismissed 
with  costs. 

Held — that  under  sect.  2  of  the  Married 
Women's  Property  Act,  1893,  the  Court  had 
power  to  order  such  costs  to  be  paid  out  of 
her  separate  property,  subject  to  a  restraint  on 
anticipation. 

Hood  Parrs  v.  Cathcart  ([1894]  2  Q.  B.  559  ; 
63  L.  .1.  Q.  B.  602,  798  :  42  VV.  R.  633  :  71  L.T. 
7— C.  A.)  and  Hood  Parrs  v.  Heriot  ([1897] 
A.  C.  177  ;  66  L.  J.  Q.  B.  356  ;  45  W.  R.  507  ; 
76  L.  T.  299— H.  L.)  distinguished. 

Dressel  r.  Ellis  and  Others,  [1905]  1  K.  B. 

[574  ;  74  L.  J.  K.  B.  401  ;  53  W.  R.  353  ;  92 

L.  T.  816— C.  A. 

67.  Restraint  on  Anticipation — Plaintiff  in  Un- 
successful Action — Receiver — Married  Women's 
Property  Act,  1893  (56  &  57  Vict.  c.  63), .«.  2.]— 
When,  in  an  action  by  a  married  woman,  judg- 
ment has  been  given  for  tiie  defendant  with 
costs,  if  an  application  be  made  under  sect.  2  of 
the  Married  Women's  Property  Act,  1893,  for 
payment  of  such  costs  out  of  her  separate  pio- 
perty,  subject  to  a  restraint  against  anticipation, 
the  onvs  is  on  the  married  woman  to  show  why 
such  an  order  ought  not  to  be  made. 

Pawley   r.    Pawley,    [1905]    1    Ch.   .593;    74 
[L.  J.  Ch.  344  ;  53  W.  R.  375  ;  92  L.  T.  457— 

Buckle}',  J. 
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68.  Bestraint  on  Anticipation  —  Un.'Hiccessful 
Appeal — Married  Women's  Property  Act,  1893 
(51)  cSc  57  Vict.  c.  63),  s.  2.] — A  married  woman 
and  her  husband,  co-plaintiffs,  appealed  unsuc- 
cessfully against  an  order  striking  out  their  state- 
ment of  claim  as  being  an  abuse  of  the  process  of 
the  Court. 

Held — that  the  defendant's  costs  should  be 
paid  out  of  her  separate  estate,  subject  to  a 
restraint  against  anticipation. 

Huntley  (Marchioness)  v.  Gaskell,  [1905] 

[2  Ch.  656  ;  75  L.  J.  Ch.  66  ;  93  L.  T.  785  ;  22 

T.  L.  R.  20— C.  A. 

See  also  No.  50,  snpra. 

X.  SEPARATION   DEEDS. 

69.  Covenant  not  to  molest — Breach — Intention 
to  annoy  —  Divorce  Proceedings  in  Foreign 
Country. "] — A  husband  and  wife,  who  were 
British  subjects  domiciled  in  the  United  King- 
dom, were  living  apart  under  a  separation  deed 
which  contained  a  covenant  by  the  husband  not 
to  molest  the  wife.  The  husband  subsequently 
went  to  Texas,  and  at  once  commenced  pro- 
ceedings there  with  a  view  to  obtain  a  divorce, 
upon  the  ground  of  desertion.  Documents  and  ' 
notices  were  served  on  the  wife  at  her  resi- 
dence in  England  in  connection  with  those 
proceedings. 

Held  (reversing  the  judgment  of  Wright,  J.) — 
that  in  the  absence  of  proof  of  an  intention  to 
annoy  there  was  no  evidence  of  a  breach  of  the 
covenant  not  to  molest. 

Hunt  v.  Hunt,  [1897]  2  Q.  B.  547  :  67  L.  J.  Q.  B. 
[18  ;  77  L.  T.  421  ;  14  T.  L.  R.  .52— C.  A. 

70.  Breach  of  Covenant — Pwstitntion  of  Con- 
jugal Bights.] — To  a  wife's  petition  for  restitu- 
tion of  conjugal  rights  the  husband  may  set  up 
a  deed  of  separation,  and  he  is  not  debarred  from 
so  doing  unless  he  has  committed  a  clear, 
deliberate,  substantial  and  serious  breach  of  the 
covenants — a  single  default  in  the  payment  of 
a  weekly  allowance  is  insufticient. 

KUNSKI   r.    KUNSKI,    (1899)    61   L.  J.   P.  18— 

[.Jeune,  P. 

71.  Deed  nut  pleaded  hy  Husband — Cruelty 
before  and  Adultery  after  Separation  Deed — 
Covenant  not  to  take  Proceedings  in  resjject  of 
Previous  Misconduct.']  —  The  Court  granted  a 
wife  a  decree  for  dissolution  of  the  marriage  on 
the  ground  of  her  husband's  cruelty  and  adultery, 
the  cruelty  being  before  the  date  of  a  separation 
deed,  notwithstanding  a  covenant  in  the  deed 
providing  that  no  proceedings  should  be  taken 
in  respect  of  such  misconduct,  on  the  ground 
that  the  deed  had  not  been  pleaded. 

Bose  V.  Bose  (  (1883)  8  P.  D.  98  ;  52  L.  J.  P. 
93)  distinguished. 

DowLiNG  V.  DOWLING,  [1898]  P.  228  ;  68  L,  J.  P. 
[8  ;  47  W.  R.  272— Barnes,  J. 

72.  Absence  of  Chastity  Clause  —  Subseciuerd 
Adultery  —  Discredited  Denials  of  Adultery  — 


Impeacliment  of  Separation  Deed — Costs."] — It  is 
well  settled  that,  in  the  absence  of  a  provision 
limiting  the  annuity,  granted  to  a  wife  by  a 
deed  of  separation  during  chastity,  the  mere 
fact  of  subsequent  adultery  does  not  put  an  end 
to  the  provision  for  the  wife.  Where  a  deed  of 
separation  was  impeached  on  the  ground  that 
the  husband  was  induced  to  execute  it  by  fraudu- 
lent representations  that  his  wife  was  a  virtuous 
woman,  it  will  not  be  set  aside  if  it  appears  that 
he  credited  her  denials  no  more  than  she  credited 
his. 

In  pauper  cases  the  rule  prevailing  in  the 
House  of  Lords  ought  to  be  adopted  by  the 
Privy  Council. 

Wasteneys  v.  Wasteneys,  [1900]  A.  C.  446  ; 
[69  L.  J.  P.  C.  83— P.  C. 

73.  Maintenance — Wilful  Xeglect causing  Wife 
to  live  separately — Limit  of  Time  for  Proceedings 
—  Wifes  Costs — Summary  Jurisdiction  (^Married 
Women')  Act,  1895  (58  &  59  Vict.  c.  39),  ss.  4,  8.] 
— A  valid  agreement  for  separation  is  a  bar  to 
proceedings  before  justices  for  a  separation 
order  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  for  wilful  neglect  to  provide 
reasonable  maintenance  and  thereby  causing  the 
wife  to  leave  and  live  separate  and  apart  from 
the  husband.  Such  proceedings  may  also  be 
barred  by  lapse  of  time  under  sect.  11  of  the 
Summary  Jurisdiction  Act,  1848. 

Where  a  wife  has  obtained  a  decision  in  her 
favour  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  and  comes  to  the  High  Court 
to  support  it,  she  will  have  her  costs. 

Medway  v.  Medway,  [1900]  P.  141 ;  69  L.  J.  P. 
[56 ;  64  J.  P.  120  :  48  W.  H.  622  ;  82  L.  T.  627 

— Div.  Ct. 

74.  Covenant  by  Husband  to  pay  Annuity  to 
Wife— Default  in  Payment — Ultimate  Trust  for 
Hushand  —  Husband's  Bankruptcy — Bight  of 
Trustees  of  Deed  to  retain  Trust  Property  — 
Valuable 'Consideration.]— In  1864  by  a  separa- 
tion deed,  after  reciting  that  the  husband  and 
wife  had  ngreed  to  live  apart,  the  husband 
assigned  certain  leaseholds  to  trustees  upon  trust 
to  pay  the  rents  to  his  wife  for  life  or  until  she 
should  attempt  cohabitation,  and  then  for  sale 
and  distribution,  and  ultimately  for  children 
and  husband,  and  he  covenanted  to  make  up 
any  deticiency  of  income  to  £300  a  year,  and  to 
allow  his  wife  to  live  apart.  The  husband  paid 
nothing  under  the  covenant.  In  1868  the 
husband  became  bankrupt  and  obtained  his 
discharge.  He  died  in  1872,  and  his  wife  died 
in  1899,  leaving  no  issue.  The  assignee  in  bank- 
ruptcy claimed  the  leaseholds.  It  was  conceded 
that  the  husband's  banlu-uptcy  did  not  free  him 
from  his  future  obligations  under  the  covenant, 
and  that  the  assignee  was  in  no  better  position 
than  the  husband. 

Hkld— that  the  trustees  of  the  separation 
deed  were  entitled  to  retain  the  leaseholds  until 
the  amount  payable  under  the  covenant  was 
satisfied,  and  that  the  assignee,  without  making 
good  such  amount,  was  not  entitled  to  claim  the 
leaseholds,  or   any  part   thereof,  and  that   the 
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husband  could  not  be  heard  to  say  that  the  deed 
was  not  executed  for  value. 

In  re  Westox,  Davies  r.  Tagart.  [1900]  2  Ch. 

[104  ;  69  L.  J.  Ch.  555  ;    J8  \V.  R.  407  ;  82 

L.  T.  51>1— Stirling,  J. 

75.  11  'eiMij  rat/mentx  —  Arret rs — Subsequent 
C'oha  b  it  at  ion — ,4  rcord  a  nd  S/tti.s/uctum.  ] — Under 
a  separation  deed  the  husband  agreed  to  allow 
his  wife,  so  long  as  they  lived  separate,  a 
certain  sum  per  week.  The  weekly  payments 
having  fallen  into  arrear,  the  parties  resumed 
cohabitation. 

Held- 


Held — that  the  boy  was  still  under  his 
mother's  care  and  tutelage,  and  that  the  father 
was  bound  to  continue  his  weekly  payments  : 
also,  that  a  consent  order  to  the  effect  that  the 
boy  should  spend  half  his  holidays  with  the 
father  was  consistent  with  the  provisions  of  the 
deed,  and  did  not  relieve  the  father  from  his 
liability  thereunder. 

Decision  of  Wright,  J.  reversed. 

Rowell  v.  Rowell,  (1903)  89  L.  T.  288  ;  19 
[T.  L.  R.  657-C.A. 

78.  Settlement  on  Wife  for  Life  and  Existing 
Children — Subsequent  Besuniptionof  Cohabitation 
Settlement  not  aroided.] — By  a  separation  deed 


that   the    husband    was  not  thereby  i     .      ,       i  -       • 

discharged  from  liability  to  pay  the  arrears,  as    ^  husband  conveyed  property  to  a  trustee  upon 
until  they  went  to  live  together  again  the  wife  '  ^''"^*  ^°^'  ^^°  ^^''^^  ^'^^  ^'^e'  ^^"^^  ^ft^r  her  death  for 

the  three  children  of  the  marriage. 


iiey  went  to  live  togetl: 
was  possessed  of  a  c  luse  of  action  for  each  week's 
arrears,  and  the  subsequent  cohabitation  did  not 
amount  to  accord  and  satisfaction  of  the  cause 
of  action. 

Macan  v.  Macan,  (1901)  70  L.  J.  Q.  B.  90  ;  17 
[T.  L.  R,  131— Bigham,  J. 

76.  -Ifaiiitenanre — Bar  to  Summons  for  Deser- 
tion— .Jurixdict  ion  of  Just  ires — lieasons  of  Justices 
to  be  stated  upon  the  Xotes — Sum  man/  Juris- 
diction {Married  Womtn)  Act,  1895  (58  &  59 
Vict.  c.  39).] — A  husband,  it  was  assumed, 
deserted  his  wife  in  April,  1896.  In  the  June 
following  his  wife  entered  into  a  deed  of  separa- 
tion, the  deed  being  arranged  between  the 
husband's  solicitor  on  the  one  side  and  the 
wife's  solicitor  on  the  other.  There  was  no 
evidence  to  imfjugn  its  validity.  The  husband 
did  not  pay  the  allowance  provided  b^'  the  deed. 
In  A])ril,  1902,  the  wife  took  out  a  summons 
against  her  husbaml  for  desertion. 

Held— that  the  effect  of  the  separation  deed 
was  to  put  an  end  to  the  desertion,  for  by 
executing  it  the  wife  bargained  away  whatever 
rights  she  had  in  return  for  what  was  apparently 
a  good  consideration,  which,  moreover,  she  ap- 
l)eare(l  to  have,  later  on,  to  some  extent,  en- 
forced ;  and  that  althougli  the  jurisdiction  of 
the  justices  miglit  perhaps  have  been  invoked 
under  the  Summary  Jurisdiction  Acts,  that  could 
only  have  been  done  within  six  months  from  the 
date  when  the  desertion  was  put  an  end  to. 

Held,  also,  that  the  justices  and  their  clerk 

should  have  shown  upon  the  notes  the  reasons 

which  induced  the  justices'  decision. 

I'lPER  r.  I'iPER,  [1902]  P.  198  :  71  L.J.  P.  100  : 

[87  L.  T.  150— Div.  Ct. 

77.  Allowance  for  Maintenance  of  Boy— JJoi/ 
to  reside  icith  or  under  the  Tntelat/eor  Care  of  his 
Mother—Boij  sent  to  Chrixt's  Jfox'pital—Liabilit,/ 
<>.f  Jfuxband  to  continue  Pa !/mrnts.]— A  husband    *^"  *he   covenant  in  the  deed  the  Court  would 

■  grant  a  decree  of  restitution. 

Cir.ElCi    r.    C;leio,  (1906)   22   T.  L.    R.  716  — 

[Deane,  J. 


Subsequently  cohabitation  was  resumed  and 
other  children  born. 

Held — that  the  settlement  in  favour  of  the 
first  ttiree  children  was  not  avoided. 

Buffles  V.  Alston  (  (1875)  L.  R.  19  Eq.  539  ; 
44  L.  J.  Ch.  308  ;  23  W.  R.  465  ;  32  L.  T.  236— 
Malins,  V.-C.)  followed. 

Ik  re  Spark,  Spark   c.  Massey,  [1904]  1  Ch. 

[451  ;  73  L.  J.  Ch.  259  ;  52  W.  R.  426  ;  90  L.  T. 

54 — Kekewich,  J. 

On  appeal  the  Court  approved  a  compromise. 

[19041  2   Ch.   121  ;   73  L.  J.  Ch.  576  ;  53  W.  R. 

41  ;  91  L.  T.  237— C.  A. 

79.  Construction — Corenanf  to  jnii/  Annuiti/ 
— "  So  long  as  she  shall  continue  to  lire  separate 
and  apart" — Death  of  Iluxband  before  IF7/>.]_ 
A  husband  by  a  separation  deed  covenanted  to 
pay  to  his  wife  an  annuity  during  her  life  if  she 
should  so  long  continue  to  live  separate  and 
apart. 

The  husband  predeceased  his  wife. 

Held— that  upon  his  death  the  annuity  ceased, 
as  she  could  no  longer  be  said  to  be  living  separate 
and  apart. 

In  re  Gilling,  Proctor  v.  Watkins,  (1905) 

[74  L.  J.  Ch.335  ;  53  W.  R.  427  ;  92  L.  T.  533 

— Kekewich,  J. 

80.  Covenant  not  to  Sue— Corenant  not  Pleaded 
in  Ansicer — Restitution  of  Conjugal  Bights.]  — 
A  husband  separated  from  his  wife  under  a  deed, 
by  whicli  each  covenanted  not  to  take  legal  pro- 
ceedings to  compel  the  other  to  cohabit  with  him 
or  her.  The  wife  subsequently  brought  a  suit 
for  restitution  of  conjugal  rights,  to  which  the 
husband  did  not  file  any  answer,  and  did  not 
appear. 

PIeld— that  in  the  absence  of  a  plea  founded 


by  a  separation  deed  agreed  to  pav  to  his  wife 
10.S-.  per  week  for  the  maintenance,"  &c.,  of  their 
son  so  long  as  he  was  under  21  years  of  age  and 
resided  with  or  under  the  tutelage  or  care  of  the 
wife.      The   son    became 


pupil  at  Christ's  '  81.  Deed  of  Separation— Covenant  not  to  sue 
from  all  Pvnpn=.  ^  '.'■  ''^/l.^''^''  ^^^"  moihci-  for  Bextitution— Substantial  Breach  of  Covenant 
-.^^i  T/.^l'^"^.'^'  e?cept  m  the  matter  of  pro-    6y  Bespondent-Elfect.]-A   husband  and  wife 

I  agreed  U)  live  apart,  and  a  separation  deed  was 


Hospital,  and  that  school 
from  all  expense,  except 
viding  boots  and  underclothin 
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executed  under  which  the  husband  covenanted 
to  pay  his  wife  an  allowance,  and  the  wife 
covenanted  not  to  sue  for  restitution  of  conjugal 
rights.  The  husband  subsequently  ceased  to  pay 
his  wife  the  allowance,  and  stated  his  intention 
not  to  make  any  more  payments  to  her.  The 
wife  brought  a  suit  for  restitution  of  conjugal 
rights,  to  which  the  husband  filed  no  answer, 
and  the  suit  was  undefended. 

Held — that,  though  the  husband  had  not  set 
up  the  covenant  in  the  separation  deed  not  to 
sue  for  judicial  separation,  the  Court  could  and 
ought  to  take  notice  of  it ;  but  that,  as  the 
husband  had  broken  his  covenant  to  pay  the 
allowance  and  had  expressed  his  inteution  to 
make  no  more  payments,  and  had  tlius  rendered 
the  deed  useless  to  the  wife,  the  Court  would 
not  refuse  to  make  an  order  for  restitution. 

Tress  v.  Tress  ((1887)  12  P.  P.  128  ;  56  L.  J.  P. 
93  ;  .51  J.  P.  504  ;  57  L.  T.  501  ;  35  W.  R.  072— 
Hannen,  P.)  commented  on. 

Kennedy  r.  Kennedy,  [1907]  P.  49;  76  L.J.  P. 
[34 ;    96    L.    T.    47(5  ;    23    T.     L.     R.    139— 

Barnes,  P. 

82.  Allowance  to  Wife — Power  to  Alter — 
Notice  to  'Trustee — Waicer.~\ — By  a  separation 
deed  the  husband  agreed  to  pay  to  the  trustee 
of  the  deed  a  sum  of  £400  a  year  in  trust  for  his 
wife  for  her  separate  use  without  power  of 
anticipation  ;  ami  the  deed  contained  a  provision 
that  at  the  end  of  the  year  the  husband  might 
give  notice  to  the  trustee  with  a  view  to  the 
reduction  of  the  allowance,  and  if  the  parties 
could  not  agree  within  one  month's  time  the 
deed  was  to  be  at  an  end.  The  trustee  authorised 
the  wife's  solicitor  to  receive  the  allowance  on 
her  behalf.  Before  the  end  of  the  year  the 
husband's  solicitor  asked  the  wife's  solicitor  if 
he  was  prepared  to  accept  service  of  a  notice  to 
reduce  the  allowance,  and  the  wife  authorised 
her  solicitor  to  waive  the  notice  to  the  trustee. 
Negotiations  followed,  but  no  settlement  was 
reached,  and  both  i)arties  treated  the  deed  as  at 
an  end.  For  some  years  the  husband  paid  sums 
to  or  for  the  benefit  of  his  wife,  such  sums 
falling  considerably  short  of  the  allowance  pro- 
vided for  by  the  deed.  Subsequentl}'^  the  trustee 
sued  to  recover  the  arrears  alleged  to  be  due 
under  the  deed. 

Held — that  the  provision  as  to  notice  to  the 
trustee  was  directory  only,  and  not  imperative  ; 
and  that,  even  if  it  was  imperative,  it  wouhl  be 
inequitable  to  allow  the  wife  to  take  advantage 
of  it. 

Decision  of  the  High  Court  of  Australia  (2 
Commonwealth  L.  R.  615)  affirmed. 

Macnaghten  v.  Paterson,  [1907]  A.  C.  483  ; 
[76  L.  J.  P.  C.  94;  97  L.  T.  442  ;  23  T.  L.  R. 

727— P.  C. 

83.  Crnelty — Acts  of  Crueltij  suhsequent  to 
Deed — Judicial  Separation.^ — A  husband  and 
wife  separated  under  a  separation  deed  which 
provided  that  the  wife  should  not  take  any 
proceedings  of   any  sort   against  her  husband 


in  respect  of  anything  done  up  to  that  date. 
Subsequently,  while  they  were  living  apart,  the 
husband  committed  two  acts  of  cruelty  towards 
his  wife. 

Held— that  she  was  not  precluded  by  the 
separation  deed  from  suing  for  a  judicial 
separation. 

KUNSKI  V.  Kdnski,  (1907)  23  T.  L.  R.   615— 

[Bucknill,  J. 

See  also  No.  159,  infra. 

XI.  MATRIMONIAL  CAUSES  IN  THE  HIGH 
COURT. 

(a)  Alimony  and  Maintenance. 

See  also  Action,  8  ;   Bankruptcy,  209  ; 
Income  Tax,  63. 

84.  Order  on  Husband  to  secure  Annviil  Sum 
for  Wife — Pouter  of  Wife  to  Release  or  Alienate 
—Mat'rimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  s.  32.] — Where  a  decree  for  dissolution  of 
marriage  has  been  made  and  the  husband  has 
been  ordered,  under  sect.  32  of  the  Matrimonial 
Causes  Act,  1857,  to  secure  an  annual  sum  to  the 
wife,  she  can  release  or  alienate  it. 

A  decree  for  dissolution  of  marriage  having 
been  made  on  a  wife's  petition,  an  order  was 
made  directing  her  husband  to  secure  to  her  on 
certain  property  the  sum  of  £90  per  annum, 
payable  monthly,  as  permanent  maintenance, 
and  directing  him  to  execute  an  assignment  of 
the  property  to  secure  that  sum. 

By  agreement  between  the  parties  the  deed 
was  not  executed,  and  after  several  payments 
had  been  made  under  the  order  the  wife  by  deed 
released  her  husband  from  further  payments  in 
consideration  of  a  gross  sum  then  paid  to  her. 

Held — that,  although  monthly  payments  were 
directed,  the  order  was  made  under  sect.  32  of 
the  Matrimonial  Causes  Act,  1857,  and  that  the 
wife  had  power  to  release  the  husband. 

Held,  also,  that,  although  the  deed  of  assign- 
ment had  not  been  executed  as  directed,  the 
Court  had  no  jurisdiction  to  direct  the  order  to 
be  perfected  now  by  the  execution  of  the  deed. 

Decision  of  Barnes,  J.,  reversed. 

Maclurcan  r.  Maclurcan,  (1897)  77   L.   T. 

[474— C.  A. 

85.  Permajient  Maintenance  —  Registrar's 
Report— Verij  large  Income — Test  to  he  applied 
— Quantum  and  Duration  of  Allowance — Limita- 
tions—  Uum  casta  et  sola  vixerit.] — In  dealing 
with  questions  of  permanent  maintenance,  the 
circumstances  of  each  particular  case  are  to  be 
considered,  and,  where  very  large  incomes  are 
involved,  the  ordinary  practice  of  allotting  such 
amount  as  will  bring  up  the  petitioner's  income 
(if  any)  to  one-third  of  the  joint  income  of  the 
parties  does  not  apply.  The  petitioner,  however, 
is  entitled  in  such  a  case  to  have  allotted  to  her 
a  very  handsome  allowance,  and  one  of  tlie  tests 
to  be  applied  in  fixing  the  amount  is  :  What,  in 
a  case  of  settlement,  would  be  an  adequate  join- 
ture to  settle  on  a  widow  in  the  position  of  the 
respondent's  former  wife  ? 

The  practice  is  to  order  the  allowance  to  be 
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ti)uted. 
secured  duiiii','  the  petitioner's  life,  iuul  not  to 
limit  it  (luring  their  joint  lives. 

As  to  whether  the  limitation  ^Z«w  casta  or  dum 
sola  vUcrit  shouUl  be  altaehed  to  the  payment, 
in  a  case  of  a  large  allowance  where  the 
petitioner  has  already  a  separate  and  very  sub- 
stantial income,  the  same  rule  of  practice  does 
not  apply  as  in  the  case  of  an  order  for  a  bare 
subsistence  only  ;  and  the  Court  is  eniitled,  in 
cases  of  very  laigc  incomes,  to  consider,  upon 
this  i)oint  also,  all  the  circumstances  of  the  par- 
ticular case  before  it,  and,  in  doing  so,  a  con- 
sideration of  the  "  conduct  of  the  parties  "  is  not 
confined  to  the  limits  of  their  married  life,  as 
now  put  an  end  to  by  the  final  decree  of  the 
Court  ;  but  the  fact,  for  instance,  that  the 
petitioner  had  been  previously  married  and 
divorced  is  a  circumstance  which  the  Court  may 
properly  take  into  account  ;  as,  also,  the  further 
circumstance  that  the  petitioner  brought  nothing 
to  the  respondent,  and  that  her  present  separate 
income  had  been  wholly  derived  from  him. 

The  petitioner  (wife)  obtained  a  decree  abso- 
lute, dissolving  her  marriage  on  the  ground  of 
the  adultery  and  cruelty  of  the  respondent,  and, 
upon  her  petition  for  permanent  maintenance, 
the  registrar  found  that  her  separate  income, 
derived  entirely  from  j)roperty  given  to  or  settled 
upon  her  by  the  resimntlent,  amounted  to  £1,400 
per  annum,  and  that  the  respondent's  income 
was  ,-Ciy,000  a  year;  and  the  registrar  recom- 
mended that,  out  of  the  latter,  £1,(500  a  year 
should  be  secureel  to  the  petitioner  for  her  life, 
in  addition  to  the  £1,4U0  a  year  which  already 
belonged  to  her  absolutely.  , 

The  registrar  left  it  for  the  Court  to  determine 
whether  the  £1,()00  allowance  should  be  limited 
to  the  petitioner  dniit  sola  et  casta  ri.rerit. 

Upon  motion  by  the  petitioner  to  vary  the 
report,  by  ordering  the  respondent  to  secure  to 
the  petitioner  for  her  life  an  annual  sum  of 
£3,(100  at  least,  and  without  any  clause  of 
limitation: — 

Held — that  the  amount  recommended  by  the 
registrar  was  sufficient,  and  that  his  report 
thereon  shoidd  be  confirmed. 

Held,  further,  that  the  said  sum  of  £1,600 
per  annum  should  be  secured  to  the  petitioner 
in  the  way  most  convenient  to  the  respondent, 
and  that  the  deed  to  secure  that  allowance 
shoidd  contain  a  clause  limiting  the  payments 
to  be  made  to  the  petitioner  diiiii  sola  rt  ca-ita 
rixerit. 

Kettlewell  v.  Kettlewell,  [18t)S]  P.  138  ; 
[67  L.  J.  P.  16  ;    77  L.  T.  631  ;    14  T.  L.  R.  96 

— Jeune,  P. 

87.  Basis  of  Calculation.'} — On  an  application 
for  permanent  maintenance  by  a  wife  who  had 
obtained  a  decree  nisi  on  the  ground  of  her 
husband's  cruelty  and  adultery,  the  registrar, 
treating  the  husband's  property  as  producing 
4  per  cent,  per  annum,  recommended  that  an 
annual  sum  should  be  secured  to  the  wife  on  the 
husband's  property,  such  sum  amounting  to 
one-third  of  the  income  thereof  at  4  per  cent. 

The  Court  varied  the  report  by  ordering  that 


this  sum  should  be  secured  on  a  third  only  of 
the  husband's  i)roperty,  and  that,  as  to  the 
difference  between  this  sum  and  the  sum  pro- 
duced by  such  tliird  invested  in  trust  securities, 
the  wife  must  be  content  with  the  husband's 
personal  covenant. 

On  appeal  : — 

Held — that  this  order  was  right,  and  that 
the  appeal  must  therefore  be  dismissed. 
Decision  of  Sir  Francis  Jeune  affirmed. 

Shorthouse  r.  Shoethouse,  (1898)  78  L.  T. 
[687  ;  79  L.  T.  36(3— C.  A. 

88.  Recersionary  Interest — Dum  sola  icithout 
dum  casta  Clause  —  Allowance  for  Child  — 
Security.']— V^orv  a  wife's  petition  for  perma- 
nent maintenance,  the  income  of  the  respondent, 
derived  mainly  from  money  invested  on  mort- 
gage, was  found  to  be  £972  a  year.  He  was 
also  entitled  in  reversion  to  one-sixth  share  of  a 
fund  of  £47,95.5,  producing  to  the  life  tenant, 
his  mother,  now  aged  62  years,  an  income  of 
£1,340  per  annum. 

The  present  cash  value  of  the  respondent's 
reversionary  interest  was  said  to  be  £5,383. 

The  petitioner  was  possessed  of  no  separate 
means,  and  the  registrar  recommended  that  the 
respondent  should  be  ordered  to  secure  to  the 
[  petitioner,  as  permanent  maintenance  for  her- 
self, an  annual  sum  of  £400,  and,  as  maintenance 
for  the  child  of  the  marriage,  a  further  annual 
sum  of  £100. 

The  registrar  further  recommended  that  the 
suggestion  put  forward  by  the  respondent  that 
the  petitioner  was  about  to  contract  a  fresh 
marriage  with  a  gentleman  possessing  some 
means  diil  not  warrant  the  recommendation 
either  of  a  clause  of  limitation  dnm  sola  via'crit 
or  of  a  reduction  in  the  amount  of  maintenance 
upon  re-marriage. 

Upon  motion,  the  Court  varied  the  report  by 
ordering  the  respondent  to  secure  to  the  petitioner 
£350  a  year  now,  and  an  additional  £50  a  year, 
payable'on  the  reversion  falling  in  ;  and,  further, 
that  the  £100  a  year  for  the  child  should  be 
ordered  to  be  paid  by  the  respondent  without 
security. 

The  Couit  further  ordered  that  the  dum  sola 
clause  should  be  inserted  in  reganl  to  the 
additional  £50  only. 

Smith  v.  Smith,  [1898]  P.  29  ;  67  L.  J.  P.  54  ; 
[78  L.  T.  27— Jeune,  P. 

89.  Variation  of  Order — Practice— Appeal.] 
— A  wife  obtained  a  dissolution  of  marriage  and 
filed  a  petition  for  maintenance. 

A  large  portion  of  the  respondent's  income 
was  derived  from  a  mortgage  producing  5  per 
cent. 

The  registrar  made  his  report  and  the  Court 
confirmed  it  on  the  basis  of  the  respondent's 
income  during  the  subsistence  of  this  mortgage. 
Notice  that  tlie  mortgage  was  to  be  paid  off  had 
now  been  given. 

Api)lication  was  now  made  to  vary  the  order 

on  the  ground  that  after  payment  of  the  mort- 

j  gage  interest  at  the  rate  of  5  per  cent,  could  not 

1  be  obtained,  and  that  under  the  circumstances 
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the  respondent  would  be  deprived  of  an  undue 
amount  of  income. 

Held — that  the  point  not  having  been  taken 
or  reserved  at  tlie  hearing  of  the  motion  to  con- 
firm the  registrar's  report,  the  Court  had  now 
no  power  to  vary  the  order,  and  that,  except  by 
consent,  no  variation  thereof  could  be  obtained 
except  by  appeal. 

Shvrthouse  v.  Shorthousc  ( (1898)  78  L.  T.  (587, 
supra)  distinguished. 

Smith  r.  Smith  (Xo.  2),  (1898)  79  L.  T.  124. 

90.  Permanent  Mainienance  —  Capital  Sum 
without  Settlement — Patrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.  85),  f.  32.]— Upon  a 
dissolution  of  marriage  at  the  suit  of  the  wife, 
when  the  husband  disappeared  and  had  not  been 
heard  of  for  several  years,  and  the  only  assets 
available  was  a  sum  of  £320  standing  in  his 
name  in  a  suit  in  the  Chancery  Division,  the 
wife  being  entirely  without  means,  the  Court, 
on  a  petition,  ordered  the  balance  (about  £200), 
after  payment  of  the  wife's  costs,  to  be  paid  to 
the  wife  (withuut  anj^  settlement)  for  the  benefit 
of  herself  and  children. 

Morris  v.  Morris  ((1861)  31  L.  J.  P.  33) 
followed. 

Stanley  c.  Stanley,  [1898]  P.  227  ;  68  L.  J.  P. 
[227  ;  47  W.  R.  272  ;  79  L.  T.  104— Barnes,  J. 

91.  Allmomi  pendente  lite — Prior  Agreement 
for  Separation — Inquiry  as  to  Husband's  Means 
—  Questions  to  he  tried  together — Matrimonial 
Causes  Act,  1857  (20  &  21"  Vict.  c.  85),  *-.  3.5— 
Matrimonial  Causes  Act,  1859  (22  &  23  Vict. 
c.  61),  s.  4.] — A  wife  filed  a  petition  for  the 
dissolution  of  her  marriage. 

Alimony  proceedings  brought  by  the  wife  were 
peremptorily  stopped  by  the  President  of  the 
Probate  Division,  because  the  practice  of  that 
Division,  as  alleged,  was  never,  upon  an  applica- 
tion for  alimony  pendente  lite,  to  go  outside  an 
agreement  previously  entered  into  by  the  parties 
for  a  separation,  and,  when  there  is  such  an 
agreement,  never  to  inquire  into  the  husband's 
means. 

Held  that,  notwithstanding  such  an  agree- 
ment, application  may  be  made  under  sect.  35 
of  the  Matrimonial  Causes  Act,  1857,  and  sect.  4  of 
the  Mafrimonial  Causes  Act,  1859,  for  a  provision 
for  the  maintenance  and  education  of  the  children 
of  the  marriage  ;  that  there  need  not  be  a  pre- 
liminary investigation  as  to  the  existence  of  the 
agreement ;  that  the  inquiry  as  to  the  husband's 
means  should  proceed  in  the  usual  way  ;  and 
that  the  questions  of  the  existence  and  effect  of 
the  agreement  should  be  tried  together  with  the 
other  questions  which  were  raised  in  the  divorce 
petition. 

P.ARRY  ,:  Barry,  [1901]  P.  87  ;  70  L.  J.  P.  17  ; 
[49  W.  R.  370  ;  84  L.  T.  33—0.  A. 

92.  Gross  Sum  of  Money — Matrimonial  Causes 
Act,  1857  (20  &*21  Vict.  c.  85),  s.  32.]— The 
petitioner   (wife)  obtained  a  decree   dissolving 


her  marriage  with  the  respondent.  There  was 
no  issue  of  the  marriage.  The  petitioner  pre- 
sented her  petition  for  permanent  maintenance. 
The  respondent  failed  to  comply  with  an  order 
for  the  production  of  all  books,  vouchers,  and 
other  documents  relating  to  his  income.  On 
leave  given  to  the  petitioner  she  proved  that  the 
respondent's  income  was  £1,471  from  business 
and  investments,  and  he  had  moneys  in  hand 
and  property  together  of  the  value  of  about 
£21,300. 

Held — that  it  be  ordered  that  a  gross  sum  of 
£6,000  be  paid  by  the  respondent  to  the 
petitioner. 

Kirk  v.  Kirk,  [1902]  P.  145  ;  71  L.  .J.  P.  78  ; 
[87  L.  T.  148— Barnes,  J. 

Disapproved  in  Twenty  man  v.  Twenty  man, 
No.  94,  infra. 

93.  Maintena7ice  for  Guilty  Wife— No  Means 
of  Support,  and  Bad  Health — 3Iatrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  8.j),  s.  32.]— 
A  wife  against  whom  there  was  a  finding  of 
adultery  on  a  petition  by  the  husband  for  a 
dissolution  of  marriage  applied  for  an  allowance 
from  her  husband.  She  had  no  means  and  no 
relatives  to  go  to,  and  she  was  in  very  bad 
health.  She  could  not  possibly  support  herself 
or  earn  her  own  living. 

Held — that  the  decree  nisi  was  not  to  be 
made  absolute  until  the  petitioner  had  secured 
to  her  by  deed  £1  per  week  for  l\ie—dum  sola  et 
casta  ri.cerit. 

Decision  of  Barnes,  J.,  ((1902)  87  L.  T.  152  ; 
18  T.  L.  R.  752)  affirmed. 

ASHCROFT  r.  ASHCROFT  AND  ROBERTS,  [1902] 

[P.  270 ;  71    L.  -J.  P.  125  ;  87  L.  T.  229  ;  18 

T.  L.  R.  821  ;  51  W.  E.  292— 0.  A. 

N.B. — This  case  is  not  to  be  brought  up  too 
much  in  Court,  as  it  was  an  exceptional  case,  in 
which  the  wife  had  neither  means  nor  the  health 
to  support  herself.  See  Lewis  v.  Lewis,  18 
T.  L.  R.  792— Barnes,  J. 

94.  Gross  Sum  of  Monei/ — Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.'c.  85),  s.  32.]— A  wife, 
being  successful  in  her  divorce  suit,  asked  that 
the  respondent  might  be  ordered  to  pay  over  to 
her  a  gross  sum  of  money  for  her  absolute  use. 

Held— that  the  Court  had  no  power  to  make 
such  an  order  :  when  a  gross  sum  of  money  is 
ordered  as  permanent  maintenance  it  must  be 
secured,  and  not  paid  over  to  the  petitioner,  and 
it  can  only  be  secured  for  some  period  not 
exceeding  her  lifetime. 

Kirk  V.  KirJi  ([1902]    P.  145  ;   71  L.  J.  P.  78  ; 
87  L.  T.  148  -Barnes,  .J.,  supra)  disappioved  and 
not  followed. 
TWENTYMAN  V.  TWENTYMAN,  [1903]   P.  82  ;   72 

[L.  J.  P.  36  ;  51  W.  R.  575  ;  88   L.  T.  571— 

Jeune,  P. 

95.  Compromise  of  Diforce  Suit — Whether  to 
he  Paid  free  of  Income  Tax — Income  Tax  Acts, 
1842  (5  &  6  Vict.  c.  35),  ss.  102,  103,  and  1853 
(16  &  17  Vict.  c.  34),  s.  40.] — A  divorce  suit  was 
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compromised  by  a  deed  of  separation,  and  by  a 
supplemental  deed  the  husband  at;reed  to  pay  to 
the  wife  £450  per  annum,  being  the  amount  fixed 
by  an  arbitrator  to  whom  the  question  was 
referred  in  accordance  with  the  terms  of  the 
deed  of  separation. 

Held — that  the  husband  might  deduct  income 
tax  from  the  annuity. 

Decision  of  Kekewich,  J.  ([1906]  1  Ch.  708; 
75  L.  J.  Ch.  415  ;  54  W.  R.  448 ;  1)4  L.  T.  5.37) 
affirmed. 

In   re   Barry's    Trusts,  Barry  r.    Smart, 

[1906]  2  Ch.  358  ;  75  L.  J.  Ch.  676  ;  54  W.  B. 

621  ;  95  L.  T.  165— C.  A. 

96.  Riglit  to  maintain  Action  for  Arrears.] — 
An  order  of  the  Divorce  Court  for  permanent 
alimony  is  not  a  final  and  conclusive  judgment 
ui)on  which  an  action  of  debt  can  be  maintained 
if  the  payments  ordered  are  in  arrear. 

KoBiNS  r.  Robins,  [1907]  2  K.  B.  13  ;  70  L.  J. 
[K.  B.  649  ;  96  L.  T.  780  ;  23  T.  L.  R.  428— 

Joyce,  J. 

97.  lie.ftitution  of  Conjugal  Rights — Siihse- 
qnent  Decree  for  Judicial  Separation — Ajijdica- 
t ion  for  Permanent  Alimony — Wije  in  Penal 
Serritude — Matrimonial  Causes  Act,  1884  (47  & 
48  Vict.  e.  OS),  ss.  2,  5.] — A  wife  obtained  a 
decree  for  restitution  of  conjugal  rights,  and  an 
order  was  made  under  sect.  1  of  the  Matrimonial 
Causes  Act,  1884,  for  alimony  at  the  rate  of  £330 
a  year.  Subsequently  she  filed  a  petition  for 
jmlicial  separation,  and  she  also  filed  a  petition 
for  alimony  j)endente  lite  which  was  by  consent 
fixed  at  £330  a  year.  A  decree  for  judicial 
separation  was  made  ;  and  she  did  not  file  a 
petition  for  permanent  alimony,  but  applied  to 
the  registrar  under  the  alimony  petition  in  the 
restitution  suit  and  asked  for  permanent  alimony 
in  that  suit.  Before  the  hearing  of  the  applica- 
tion she  was  sentenced  to  five  years'  jjcnal 
servitude. 

Held,  first,  that  the  wife  by  proceeding  for 
a  judicial  separation  had  abandoned  her  rights 
as  to  alimony  under  the  Matrimonial  Causes  Act, 
1K84  ;  and,  secondly,  that  jiernianent  alimony 
would  not  be  granted  to  a  wife  who  had  just 
been  sentenced  to  a  term  of  penal  servitude. 

Leslie  c.  Leslie,  (1907)  24  T.  L.  R.  148— 

[Deane,  J. 
See  alio  No.  192,  infra. 

(b)  Costs. 

98.  Pauper  s  Suit — Queen's  Proctor  s  Inter- 
rent  ion. ~\ — The  costs  of  the  intervention  of  the 
Queen's  I'roctor  in  tliecaj^eof  a  pauper  petitioner 
are  entirely  in  the  discretion  of  the  judge,  and 
an  unsueecssful  pauper  is,  therefore,  liable  to  an 
order  condemning  him  in  the  full  costs  of  the 
intervention. 

White  r.  White,  [1898]    P.  124  ;  07  L.  J.  P. 

[63 — Jeune,  P. 


99.  Ilushand's  Liahilitg  ta  imy  Costs  icliere 
no  real  Defence.'] — The  costs  of  a  wife  who  is 
respondent  will  not  be  allowed  as  against  the 
husband  where  facts  have  come  to  the  knowledge 
of  her  solicitors  or  their  London  agent  which 
ought  to  convince  them  of  her  guilt. 

Such  costs  may,  however,  be  ordered  to  be 
taxed  against  the  co-respondent  by  the  husband, 
and  if  recovered  to  be  paid  to  the  wife's 
solicitors. 

TOWNSON  r.  ToWNSON,  (1898)   67  L.  J.  P.  68 ; 
[78  L.  T.  54— Jeune,  P. 

100.  Ilusland's  Right  to  Costs  again.st  the 
Co-respondent.] — The  question  of  condemning  the 
co-respondent  in  costs  is  entirely  in  the  discretion 
of  the  Court.  * 

If  a  co-respondent  who  has  misconducted 
himself  with  a  woman  in  ignorance  of  the  fact 
that  she  was  a  married  woman  continues  to  live 
in  adultery  with  her  after  being  informed  of 
that  fact,  he  will  not  necessarily  be  condemned 
in  costs. 

Robinson  t.  Robinson  and  Wilson,  (1898)  78 
[L.  T.  391  ;  14  T.  L.  R.  .363— Barnes,  J. 

101.  Pauper  Petitioner  —  Queen's  Proctor 
intervening.] — A  pauper  petitioner  for  divorce, 
when  the  decree  nisi  is  rescinded  on  the  inter- 
vention of  the  Queen's  Proctor,  is  liable  to  be 
condemned  in  the  costs  of  the  intervention. 

Mliite  V.  White  ((1898)  P.  124  ;  67  L.  J.  P.  03 
— Jeune,  P.,  siipra)  followed. 

Guy  v.  Guy  and  Foster,  (1901)  17  T.  L.  R.  4 

[ — Jeune,  P. 

102.  Wife's  Petition  for  Judicial  Separation — 
Husband's  Petition.  Jor  Divorce — Con.wlidation 
Order — Co-respondent  ordered  to  pag  Costs  of 
Wife's  Petition — Appeal — Leave — Matrimonial 
Can.ws  Act,\%ol  (20  &  21  Vict.  c.  85),  s.  34— 
Supreme  Court  of  Judicature  Act,  1890  (53  &;  54 
Vict.  c.  44),  ,s\  5. J — A  wife  jtresented  a  petition 
for  judicial  separation  on  the  ground  of  her 
husband's  cruelty.  The  husband  presented  a 
petition  for  dissolution  of  marriage  on  the  ground 
of  his  wife's  adultery.  These  suits  were  consoli- 
dated by  an  order  of  the  Court.  At  the  trial  the 
wife's  petition  was  withdrawn,  and  a  decree  was 
made  on  the  husband's  petition  for  dissolution  of 
marriage  with  costs  against  the  co-respondent. 
Upon  taxation  of  the  costs  Jeune,  P.,  hekl  that, 
by  reason  of  the  consolidation  order,  the  two  suits 
had  become  or.c,  and  he  had  power  under  sect. 
34  of  the  Matrimonial  Causes  Act,  1857,  to  order 
the  co-respondent  to  pay  the  costs  of  both 
suits. 

Held — that  the  order  for  payment  of  costs 
was  part  of  a  final  order,  and  not  an  interlocutory 
one,  and  that  an  appeal  lay  without  the  leave  of 
the  Court. 

The  City  of  Manchester  ((1880)  5  P.  D  221  ; 
49  L.  J.  P.  81  ;  42  L.  T.  521— C.  A.)  and  Marsden 
v.  Lancashire  and  Yorkshire  Ry.  Co.  ((1881)  7 
Q.  B.  D.  641  ;  50  L.J.  Q.  B.  318  ;  29  \V.  R.  580  ; 
44  L.  T,  239— C.  A.)  followed. 

Held,  also,  that  sect,  34  of  the  Matrimonial 
Causes  Act,  1857,  is  limited  to  persons  who  are 
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parties  to  '•  the  proceedings,"  «'.e.,  the  proceedings 
upon  a  petition  presented  by  a  husband  ;  that 
the  co-respondent  was  not  a  party  to  the  wife's 
petition  as  the  consolidation  order  did  not  make 
him  one  ;  and  that  the  learned  President  had 
no  jurisdiction  to  order  the  co-respondent  to  pay 
the  costs  of  the  wife's  petition. 

Forbes-Smith  v.    Forbes-Smith,   [1901]    P. 

[258  ;  70  L.  J.  P.  61  ;  50  W.  K.   6  ;  84  L.  T. 

789  ;  17  T.  L.  R.  587— C.  A. 

103.  Decree  nisi  —  Intervention  of  Kinr/'s 
Proctor — Bescission  of  Decree  and  Disini.^sal  of 
Petition.'] — A  petitioner  claimed  a  decree  of 
nullity  on  the  ground  of  the  non-consummation 
of  the  marriage,  owing  to  the  husband's 
incapacity.  A  decree  nisi  was  made.  The 
King's  Proctor,  acting  under  the  directions  of 
the  Attorney-General,  intervened  on  the  ground 
of  collusion.  The  petitioner  sought  to  have  the 
decree  rescinded  and  the  petition  dismissed. 

Held — that  the  decree  might  be  rescinded 
and  the  petition  dismissed,  and  that,  if  the 
King's  Proctor  chose  to  waive  his  claim  for 
costs,  the  Court  would  be  slow  to  question  the 
propriety  of  his  so  acting. 

A.  r.  A.,  [1901]  P.  28-1 ;  70  L.  J.  P.  90  ;  85  L.  T. 
[171  ;  17  T.  L.  R,  664— Jeune,  P. 

104.  Ilusiand's  Petition  —  Disagreement  of 
Jury — Ko  Securitji  for  Wife's  Costs — Wife\'; 
Costs  of  Abortive  Trial.'] — Aj  husband  sued  for 
dissolution  of  marriage  on  the  ground  of  his 
wife's  adultery.  No  application  was  made  by 
the  wife  that  the  husband  should  give  security 
for  her  costs.  At  the  trial  the  jury  were  unable 
to  agree  as  to  the  wife's  adultery.  The  wife 
thereupon  applied  for  an  order  that  the  husband 
should  pay  her  costs  in  respect  of  the  abortive 
trial. 

Held — that  the  application  must  be  refused. 

Decision  of  Jeune,  P.  (65  J.  P.  .844  :  49  W.  R. 
672  ;  84  L.  T.  571  ;  17  T.  L.  R.  490)  affirmed. 

Waudby  r.   Waudby  and  Rowland,  (1901) 
[84  L.  T.  829  ;  17  T.  L.  R.  620— C.  A. 

105.  Xew  Trial — Motion  for — Property  of 
Petitioner — Secnriti/  for  Costs — Sujjreme  Court 
of  Judicature  Act,  1890  (53  &  .54  Vict.c.  44),  .«.  1 
—R.  S.  C,  Ord.  58,  r.  15.]— Security  for  the 
costs  of  a  motion  in  the  Court  of  Appeal  for  a 
new  trial  of  a  divorce  petition  will  not  be 
required  on  the  ground  of  the  poverty  of  the 
petitioner. 

Practice  in  Hec'kscher  v.  Croslexj  ([1891]  1 
Q.  B.  224  ;  60  L.  J.  Q.  B.  75  ;  39  W.  R.  211  — 
C.  A.)  followed. 

RiCKABY  r.RiCKABY,  [1901]  P.  134  ;  70  L.J.  P. 
[24  ;  84  L.  T.  182— C,  A. 

106.  ^yife''s  Petition  for  Judicial  Separation 
— Abandonment  of  Suit — Xo  Security  for  Costs 
—  IVife's  Sollcito)-^s  Co.^ts.] — If  a  wife's  solicitor 
neglects  to  obtain  security  for  his  costs,  it  is  too 


late  to  apply  for  security  for  or  to  bring  in  his 
bill  of  costs  against  the  husband  for  taxation 
after  he  has  ceased  to  act  for  her. 

Nairne  r.   Nairne,   (1901)  65   J.  P.    777;  18 
[T.  L.  R.  16  ;  71  L.  J.  P.  37  ;  85  L.   T.  649— 

Barnes,  J. 

107.  Petitioner  an  Undischarged  Banhrupt — 
Claim  for  Damage.^  against  Co-respoyidemt — 
Security  for  Costs.] — Where  in  a  petition  for 
dissolution  of  marriage  the  husband  claims 
damages  against  the  co-respondent,  the  fact  that 
the  petitioner  is  an  undischarged  bankrupt  is 
not  a  ground  for  ordering  him  to  give  security 
for  the  co-respondent's  costs.  There  is  no  settled 
practice  to  the  contrary. 

SmitJiY.  Smith  and  Palk  ((1882)  7  P.  D.  227  ; 
31  W.  R.  124  ;  47  L.  T.  355)  overruled. 

Decision  of  Jeune,  P.  ((1902)  18  T.  L.  R.  44.3) 
affirmed. 

Blackktt   r.   Blackett,    [1902]    P.   170;  71 

[L.  J.  P.  69  ;  .50  W.  R.  516  ;  86  L.  T.  669  ;  18 

T.  L.  R.  566— C.  A. 

108.  Cross  Petitions — Abortive  Trial — Second 
Trial — Ifuifband'S  Adultery  condoned —  Wife's 
Adultery — Petition  dismis.^ed — Wife's  Costs — 
Co-respondent's  Costs — Discretion  of  Court.] — A 
husband  petitioned  for  a  dissolution  of  marriage 
on  the  ground  of  his  wife's  adultery  with  the 
co-respondent.  The  respondent  alleged  that  the 
petitioner  had  been  guilty  of  cruelty  and 
adultery,  and  the  jury  were  discharged  without 
giving  a  verdict,  as  they  were  not  able  to  agree 
on  all  the  issues.  The  wife  had  not  applied  for 
security  for  costs  before  the  trial,  and  the  Court 
declined  to  make  any  order  after  the  trial,  on 
the  ground  that,  as  a  second  trial  was  pending, 
the  application  was  premature.  The  wife  then 
obtained  security  for  her  costs  of  the  second 
trial.  The  jury  at  that  seond. trial  found  that 
the  respondent  and  co-respondent  had  committed 
adultery,  and  that  the  petitioner  had  committed 
adultery,  but  that  it  had  been  condoned  by  the 
respondent.  The  petition  was  dismissed  by 
reason  of  the  petitioner's  adultery,  which  was 
one  of  a  very  serious  character,  namely,  the 
seduction  of  a  servant-girl  in  the  house  of  the 
petitioner  during  the  wife's  temporary  absence 
from  home. 

Held — that  there  was  no  substantial  question 
with  regard  to  the  costs  of  the  second  trial  and 
the  wife  was  entitled  to  her  costs  of  that  trial ; 
and  that  the  wife  was  also  entitled  to  ha^e  her 
costs  paid  by  the  petitioner  in  respect  of  the 
abortive  trial. 

Held,  also,  that  the  Court  would  exercise  its 
discretion  by  condemning  the  co-respondent  in 
the  costs  of  the  issue  upon  which  he  had  failed, 
such  order  to  apply  to  both  trials. 

Morgan  v.  Morgan  and  Porter  ((1869)  L.  R.  1 
P.  &  M.  644  ;  38  L.  J.  P.  41  ;  17  W.  R.   688  ;  20 
L.   T.   (n.S.)  588)  and   Grosvenor    v.  Grosvenor 
((1885)  34  VV.  R.  140)  commented  upon. 
Waudby  r.  Waudby  and  Rowland,    [1902] 

[P.   85;  71   L.  J.   P.    43;    66  J.    P.    280;    50 

W.  R.  176  ;  86  L.  T.  123  ;  18   T.  L.  R.  ISO- 
Barnes,  J. 
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Matrimonial  Causes  in  the   High   Court — Con- 
tinued, 

109.  Co-renpondent — Adultcnj  of  Wife — No 
Kniiwledgr  that  HcKpondrnt  icas  a  Married 
Woman.]  The  rule  thut  where  ;i  co-rcspoiulent 
has  t'ouiul  out  whcu  too  hite  to  repair  the  wrong  ' 
(lone  that  the  woman  witli  whom  he  has  taken  ; 
up  is  a  married  woman,  he  out^htnot,  because  he 
does  not  tlien  desert  her,  to  be  held  liable  for 
costs,  is  not  to  be  construed  too  literally.  There- 
fore when  a  eo-res[)ondent  said  that  he  knew  a 
fortni.Ljht  after  the  first  act  of  adultery  was 
committed  with  the  respondent  that  she  was  a 
married  woman  : — 

Held — that  the  co-respondent  must  pay  the 
costs  of  and  incidental  to  the  petition. 

BiLBY  V.  BiLBY,  [1902]   P.  8  ;  71  L.  J.  P.  31  ; 
[86  L.  T.  123— Jeune,  P. 

110.  Wife's  Matrimonial  Suit  —  Husband 
hecomlng  Banhrupt — Wife's  Liability  to  her 
Solicitor  for  Costs.] — Although  a  wife,  who 
institutes  a  matrimonial  suit,  can  hold  out  to  her 
solicitor  the  inducement  that,  if  the  case  pro- 
ceeds and  is  not  an  obviously  bad  one,  the 
husband  will  be  liable  for  the  costs,  yet  she  is 
stdl  liable,  and  must  pay  them  in  the  event  of 
the  husband  becoming  bankrupt. 

I'EAD    /•.    Price,    (lii03)    19    T.   L.   K.   563— 

[rhillimore,  J. 

111.  Ilushand  ahandoninr/  his' Defence — Inter- 
rener  defending  successfullij — Order  for  her  Costs 
ai/alnst  both  Petitioner  and  Ilespondcnt.^ — At  the 
last  moment  the  respondent  in  a  divorce  suit 
stated  that  he  could  not  contest  the  charges  of 
adultery  ;  thereupon  one  of  the  ladies  named  in 
the  petition  obtained  leave  to  intervene,  and 
disproved  the  particular  ciiarge  made  against 
herself. 

HEr.o — that  she  was  entitled  to  an  order  for 
her  costs  against  the  respondent  as  well  as 
against  the  petitioner,  for  he  ought  to  have 
fought  out  the  case  so  far  as  it  concerned  her. 

Wade  r.  Wade  (Buooks  intervening),  [1903] 

[P.  16  ;  72  L.  J.  P.  ]  :  :.l  W.  K.  461  ;  87  L.  T. 

751 — Barnes,  J. 

112.  Iinjdicd  Aiitlioritij  if  Wife  to  pledge 
Husband's  Credit — lietalner  of  Solicitor — JJura- 
tion  <f  Jtetalner — Judicial  Separation — Second 
Dliorce  Suit  —  Matrimonial  Causci  Act,  1857 
(20  A:  21  Vict.  c.  85),  .v.  26.]— A  husband  having 
comnicnfed  divorce  proceedings,  his  wife,  acting 
under  implied  autluirity  from  him,  retained  a 
solicitor  to  d(>fend  such  proceedings,  and  to  bring 
an  action  for  detinue  against  him  in  respect  of 
licr  clothes. 

The  husband's  petition  was  dismissed  with 
costs,  and  the  wife  obtained  a  decree  of  judicial 
separation  ;  after  such  decree  site  obtained  an 
order  increasing  her  interim  alimony  and  finally 
an  ortler  for  permanent  alimony.  She  was  also 
successful  in  the  detinue  action. 

In  the  meantime  a  second  divorce  petition  by 
the  husband  was  dismissed  with  costs. 

The  wife's  solicitor  then  obtained  an  order  of 


course  to  tax  against  her  luisband  her  costs  in 
respect  of  the  alimony  proceedings,  the  detinue 
action,  and  the  second  divorce  suit. 

Held — (1)  that  the  husband  was  not  liable 
for  the  costs  of  the  second  divorce  suit,  for  the 
effect  of  sect.  26  of  the  Matrimonial  Causes  Act, 
1857,  is  to  put  an  end  to  a  wife's  authority  to 
pledge  her  husband's  credit  during  the  con- 
tinuancc  of  a  judicial  separation,  so  long  as  the 
decreed  alimon}^  is  duly  paid  ;  the  fact  that  the 
expense  to  her  has  been  occasioned  by  his  mis- 
conduct makes  no  difference. 

Turner  v.  Roohes  ((1839)  10  Ad.  &  E.  -17  ;  50 
R.  E.  320)  no  longer  applies  to  such  a  case. 

(2)  That  he  was  liable  for  the  costs  of  the 
action,  for  the  retainer  given  on  his  behalf  before 
the  separation  endured  to  the  conclusion  of  the 
action,  as  he  had  not  withdrawn  it. 

And  (3)  that  he  was  liable  for  the  costs  of  the 
alimony  proceedings,  for  they  were  part  of  the 
proceedings  in  the  first  divorce  suit. 

In  re  Wixgfield  and  Blew,  [1904]  2  Ch, 
[665  ;  73  L.  J.  Ch.  797  ;  91  L.  T.  783— C.  A, 

113.  JiCscls.sion  of  Decree  nisi  —  Decree  nisi 
and  Daniaijes  against  Co-respondent — Subsequent 
Condonation — Decree  nisi  rescinded — Effect 
upon  Damaqes — Costs — Matrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.  8.5),  *s.  33,  51.]— A  husband 
obtained  a  decree  nisi  for  dissolution  of  his 
marriage,  and  was  also  awarded  damages  against 
the  co-respondent.  Before  decree  absolute  the 
parties  resumed  cohabitation,  and  the  King's 
Proctor  intervened  to  obtain  rescission  of  the 
decree.  The  decree  being  accordingly  rescinded: — 

Held — that  the  husbaml  was  not  entitled  to 
the  damages,  and  must  (iu  the  first  instance)  pay 
the  Proctor's  costs  ;  but  that  the  co-respondent 
must  still  pay  the  costs  of  the  original  hearing, 
and  also  imlemnif}-  the  husband  against  the 
Proctor's  costs  at  the  intervention. 

Hyman  r.  Hyman  and  Goldman,  [1904]  P. 

[403  ;    73   L.  J.  P.  106  ;    91  L.  T.  361  ;    20 

T.  L.  K.  696— Jeune,  P. 

114.  Wlfcs  Petition  —  Svurltg  for  Costs  of 
U'lfe — Previous  summary  Separation  Order  — 
Effect  of — Alimony  not  .fully  paid — Summary 
Jurisdiction  (Married  Women)  Act,  1895  — 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  s.  26.] — In  1902  a  wife  obtained  a  sum- 
marj'  separation  order  with  £2  per  week  main- 
tenance. In  1904  she  filed  a  petition  for  divorce 
and  applied  for  security  for  her  costs  thereof. 

Hei,D — (1)  that  notwithstanding  the  wording 
of  sect.  2(')  of  tlie  Matriuu>iiial  Causes  Act,  1857, 
there  was  power  to  order  sucli  security  whether 
the  alimony  had  been  "duly  paid"  or  not. 

In  re  Wlngfeld  and  Blew  ([1904]  2  Ch.  665  ; 
73  L.  J.  Ch.  797 — C.  A.,  supra}  considered. 

And  (2)  that  in  the  particular  case  the  alimony 
had  not  been  ''duly  paid,"  and  that  the  proviso 
to  sect.  26  applied  and  would  justify  an  order 
being  made. 
Sheppard   r.    Sheppard,   [1905]   P.    185;    74 

[L.  .J.  P.  102  ;    53  W.  R.  (508  ;    93  L.  T.  443  ; 
21  T.  L.  R.  526— Barnes,  P. 
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Matrimonial  Causes  in  the  High  Court — Can- 

tinued. 

115.  Scotch  Laic — Coda  ax  hdwecii  Acjent  and 
Client.'] — The  rule  of  law  in  Scotland  is  tu  give 
a  wife  who  successfully  defends  a  divorce  suit 
her  costs  as  between  agent  and  client. 

Grant  r.  Grant  and  Another,  [1!)0o]  A.  C. 
[466— H.  L.  (Se.) 

116.  Ilnshand's  Petition  .successful — Counter- 
cUarges — Xo  reasonable  Ground  for.]  — Upon  a 
husband's  petition  for  divorce  the  wife's  answer 
alleged  crueltj^  antl  condonation.  A  decree  nisi 
was  pronounced,  and  the  usual  order  as  to  the 
wife's  costs  was  applied  for. 

The  judge  read  the  proofs  of  the  wife's  wit- 
nesses, and  was  of  opinion  that  they  did  not 
justify  the  counter-charges  in  the  answer. 

He,  therefore,  ordered  a  sum  of  £50  paid  into 
Court  by  tiie  husband  for  tlie  wife's  defence  to 
be  paid  out  to  him. 

Marks  v.  Marks  and  Another,  (1905)  21 
[T.  L.  R.  209— Barnes,  J. 

117.  IIushand\s  Petition  —  TlZ/c  ahandoning 
Defence — Husband  agreeing  to  pay  her  Ta.ved 
Costs — Husband' s  Petition  dismissed —  Validity 
of  Agreement.'] — In  consolidated  suits  the  wife, 
being  unable  to  deny  adultery,  withdrew  her 
brief  to  counsel  upon  the  husband  agreeing  to 
pay  her  taxed  costs. 

When  the  cause  came  on  the  husband  admitted 
his  own  misconduct,  and  his  petition  was  dis- 
missed. 

Held — that  in  dealing  with  the  costs  the 
Court  was  not  bound  to  give  eifect  to  the  agree- 
ment :  that,  as  neither  of  the  suits  ought  to  have 
been  instituted  and  tlie  wife  had  some  means  of 
her  own,  the  husband's  suit  must  be  dismissed 
with  costs  and  the  wife's  dismissed  without  costs, 
the  money  secured  to  the  wife  being  applied  in 
payment  of  the  husband's  costs, 

Weekes  r.  Weekes,  (1905)  21  T.  L.  R.  227— 

[Barnes,  P. 

118.  Separate  Estate — Allowance  under  Sepa- 
ration Deed.] — By  a  separation  deed  a  husband 
agreed  to  allow  to  his  wife  £1  a  week  during 
their  joint  lives,  the  deed  not  containing  a  ditm 
sola  et  casta  clause.  The  wife  had  no  other 
separate  estate.  She  subsequently  committed 
adultery.  Upon  a  petition  by  the  husband  for 
divorce,  the  Court  pronounced  a  decree  nisi,  and 
condemned  the  wife  in  costs,  the  petitioner 
undertaking  not  to  levy  more  than  10s.  a  week. 

Clark  v.  Clark  and  Saldji,  [1906]  P.  331  ; 
[95  L.  T.  550  ;  22  T.  L.  R.  796  ;  76  L.  J.  P.  16 

— Barnes,  P. 

119.  Failure  of  Wife's  Suit  for  Restitution — 
Usual  Order  refused — Unreasonable  Suit — Dis- 
cretion of  Court.] — Where  a  wife  filed  a  petition 
for  restitution  of  conjugal  rights,  and  failed  on 
the  ground  that  her  intemperance  justified  her 
husband  in  refusing  to  return  to  her,  the  Court 
refused  to  make  the  usual  order  for  her  costs  to 
be  paid  by  the  husband,  being  of  opinion  that 


her  suit  was  an  unreasonable  one  and  ought  to 

have  been  recognised  as  such. 

Beer  r.  Beek,  (1906)  22  T.  L.  R.  367— Barnes, 

120.  Wife  Iti'spondent — Bona  tide  Difence.]  — 
Security  for  the  costs  of  the  wife's  defence  to  a 
suit  for  dissolution  of  marriage  is  only  ordered 
upon  the  basis  that  the  wife  has  a  bona  fide 
defence.  In  order  that  the  solicitor  for  the 
wife,  who  is  unsuccessful  in  the  suit,  should 
obtain  an  order  for  the  wife's  costs  there  must 
have  been  reasonable  grounds  for  defending. 
It  is  not  enough  that  the  solicitor  thought  that 
the  husband  would  not  be  able  to  establish  his 
case. 

Kershaw  r.  Kershaw  and  Berry,  (1907)  23 
[T.  L.  R.  296— Barnes,  P. 

121.  Intervention  bij  Private  Individual  — 
Matrimonial  Causes  Acts,  1857  (20  &  21  Vict. 
c.  85),  *.  51,  and  1878  (-11  &  42  Vict.  c.  19),  s.  2.] 
— Wliere  a  member  of  the  public  intervenes  to 
show  cause  against  a  decree  nisi  being  made 
absolute  and  succeeds,  the  same  rule  as  to  costs 
applies  as  in  the  case  of  an  intervention  by  the 
King's  Proctor  :  as  a  general  rule  solicitor  and 
client  costs  will  not  bo  allowed.  • 
Woodhead  r.  Woodhead,  (1907)  23  T.  L.  R. 

[334— Barnes,  P. 

122.  Jury  discharged — Sheriff's  Fee.] — A 
cause  set  down  in  the  jury  list  entitles  the 
sheriff  to  his  fee  for  summoning  a  jury,  even 
though  it  is  eventually  taken  by  the  judge 
alone. 

Blackburn  c  Blackburn,  (1907)  51  Sol.  Jo. 

345 — Barnes,  P. 
See  also  Nos.  65,  138,  152,  266,  infra. 

(c)  Cruelty. 

123.  liericalof  Cruelty — Covenant  in  separate 
Deed  not  to  talie  Proceedings  for  Alisconduct 
anterior  to  Date  of  Deed — Deed  not  pleaded.] — 
In  1897  a  wife  and  husband  agreed  to  separate 
owing  to  his  cruelty  to  her.  Under  the  term  of 
a  separation  deed,  which  was  then  executed,  it 
was  provided  (^inter  alia)  that  neither  of  them 
should  take  proceedings  against  the  other  to 
obtain  a  divorce  or  judicial  separation  in  respect 
of  any  misconduct  which  had  theretofore  taken 
place  ;  and,  also,  that  if  they  should  become 
reconciled  and  return  to  cohabitation,  or  if  the 
marriage  should  be  dissolved,  or  they  should  be 
judicially  separated  by  reason  of  any  misconduct 
on  the  part  of  either,  occurring  after  the  date  of 
the  deed,  then  and  in  such  case  the  covenants 
therein  contained  should  become  void.  The 
husband  subsequently  committed  adultery  and 
a  petition  was  filed  against  him,  but  in  answer 
to  this  he  did  not  plead  the  deed.  The  Court 
held  that  the  fact  that  the  respondent  had  not 
pleaded  the  deed  distinguished  the  case  from 
Ro.'ie  V.  Rose  (8  P.  D.  98),  and  that  his  subsequent 
adultery  revived  his  previous  cruelty,  and  that 
the  petitioner  was  entitled  to  a  decree  nisi  for  a 
dissolution  of  her  marriage. 

Bowling  r.  Bowling,  [1898]  P.  228  ;  68  L.  J.  P. 
[8  :  47  W.  R.  272— Barnes,  J. 
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Matrimonial  Causes  in   the    High  Court — Con- 
tunicil. 

124.  Dehnncherij  of  Servants — Conviction  under 
t/w  Criminid  Law  Amendment  Aef,  188o — Dia- 
ffrace  and  Shock  destroying  Wife's  TlcaUh.  ] — The 
Court  granted  a  decree  nisi  for  dissolution  of 
marriage  by  reason  of  the  husband's  adultery 
and  cruelty  ;  the  charge  of  cruelty  being  proved 
by  showing  that  the  husband,  a  clergyman,  had 
dfbauelied  the  servants  in  his  house,  and  liad 
been  convicted  under  sect.  5,  sub-sect.  1,  of  the 
Criminal  Law  Amendment  Act,  1885,  the  dis- 
grace and  shock  tiierefrom  destroying  his  wife's 
health. 

Thompson  v.  Thompson,  (1!»01)  8."j  L.  T.  172  • 
[17  T.  L.  R.  572— Jeime,  P. 

125.  linjje  —  Indecent  Assault  —  31atrimonial 
Cinscs  Act,  1857  (20  &  21  Vict.  c.  85),  s.  27.]  — 
Where  in  a  suit  for  dissolution  of  marriage  on 
tlie  ground  of  rape  the  respondent  was  proved  to 
have  been  convicted  at  the  quarter  sessions  of  a 
series  of  indecent  assaults  upon  children  : — 

Tiie  Court  granted  the  petitioner  a  decree  nisi 
on  the  ground  that  the  charge  against  the  respon- 
dent that  he  had  committed  rape  had  been 
surticiently  established  by  the  evidence  of  the 
children. 

(\>trcy  V.  Coffey  ([1898]  P.  1G9  ;  07  L.  J.  P.  86  ; 
78  L.  T.  79(;— Barnes,  J.,  No.  185,  infra) 
followed. 

And  held — that  such  conduct  of  the  respon- 
dent, causing  nervous  shoclc  to  tlie  petitioner, 
amounted  to  cruelty. 

Thompson  v.  Thompson  ((1901)  85  L.  T.  172  ; 
17  T.  L.  K.  572— Jeune,  1'.,  supra')  followed. 

BOSWORTHICK  r.  BOSWORTHICK,  (1902)  50  W.  R. 

[217  ;  86  L.  T.  121 ;  18  T.  L.K.  101— Barnes,  J. 

126.  Mahiny  false  Charyc  against  Wife — 
Lcariny  her  unprovided  for  —  Injury  to  her 
Ifealth.'] — A  husband  left  his  wife  and  children 
unprovided  for,  and  subse(|m;ntly  tiled  a  petition, 
groundlessly  alleging  that  he  was  not  the  father 
of  her  infant,  born  after  his  desertion  :  conduct 
which  had  the  effect  of  impairing  her  health. 

Held — that  the  Court  might  hold  such  facts 
to  be  legal  cruelty. 

.lEAPES  V.  JeapE!^,  (1903)  89  L.  T.  71  ;  19  T.  L.  11. 

[451— Jeune,  P. 

127.  State  of  Wlfes  Health.]— Acts  falling 
short  of  actual  physical  violence  may  for  the 
purposes  of  divorce  proceedings  constitute 
"  legal  cruelty."  In  many  cases  it  must  depend 
uiion  the  wile's  health  and  constitution,  and  the 
conscijuent  effect  upon  her  of  the  particular 
acts. 

Thus,  where  a  wife  was  in  a  delicate  state  of 
hciilth,  rough  treatment,  such  as  violent  shakings 
and  threats  which  frightened  her,  though  they 
were  never  intended  to  be  carried  into  execution, 
weie  held  to  amount  to  cruelty  in  law  upon 
proof  that  they  had  in  fact  injured  her  health. 
Barrett  r.  Barrett,  (1901)  20  T.  I..  R.  73— 

[Bucknill,  J. 


128.  Revival  of  Cruelty — Separation  Deed — ■ 
Subsequent  Adultery.] — In  a  suit  by  a  wife  for 
judicial  separation  on  the  ground  of  cruelty,  an 
agreement  was  arrived  at  and  a  separation  deed 
was  executed  which  provided  that  all  further 
proceedings  in  the  suit  should  be  stayed,  and  the 
wife  agreed  in  no  wise  to  attempt  to  revive  the 
same  in  any  manner  whatever.  The  suit  accord- 
ingly was  stayed  and  the  parties  lived  separate. 
Subsequently  the  husband  committed  adultery, 
and  the  wife  filed  a  petition  for  dissolution  of 
marriage. 

Held,  that,  notwithstanding  the  deed,  the 
cruelty  was  revived  by  the  subsequent  adultery, 
and  the  wife,  on  proof  of  adultery,  was  entitled 
to  a  decree. 

Norman  v.  Norman,  (1907)  24  T.  L.  R.  37— 

[Deane,  J. 
See  also  Xo.  179,  Infra. 

(d)  Custody  of  Children. 

129.  Summary  Jurisdiction  {Married  Women) 
Act,  1895  (58  &  59  Vict.  c.  39),  ss.  5,  \\— Rules 
of  the  Supreme  Court,  Ord.  59,  rr.  ia  and  7 
— Separation  Order — Enforcement  of  Order.]  — 
An  order  made  by  the  High  Court  of  Justice 
(Probate,  Divorce,  and  Admiralty  Division) 
under  rr.  4a  and  7  of  Ord.  59  of  the  Rules  of 
the  Supreme  Court,  and  sects.  5  and  11  of  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  that  a  wife  be  no  longer  bound  to  cohabit 
with  her  husband,  on  the  ground  of  his  desertion 
of  her,  and  that  the  custody  of  the  child  whilst 
under  the  age  of  16  be  committed  to  the  wife, 
may  be  enforced  as  to  the  custody  of  the  child 
by  motion  for  attachment. 

Brown  v.  Brown  (No.  2),  (1898)  62  J.  P.  568— 

[Philliraore,  J. 

130.  Irish  Divorce  Bill.] — In  an  Irish  Divorce 
Bill,  the  House  of  Lords  will  sanction  a  clause 
whereby  the  custody  of  the  children  is  given  to 
the  innocent  party,  notwithstanding  the  fact 
that  no  separate  action  had  been  instituted  in 
Ireland  to  obtain  the  custody  of  children  after 
a  decree  for  separation  a  mensa  ct  tlioro  had 
been  given. 

Hart's  Divorce  Bill,    [1898]   A.  C.    305— 

[II.  L.  (Ir.) 

131.  Judicial  Separation — JFushand' s  Ad ultery 
—  Guardianship  of  Infants  Act,  1886  (49  &  50 
Vict.  c.  27),  s.  7.] — Where  a  wife  olitained  a 
decree  for  judicial  separation  upon  tlie  ground 
of  her  husbaml's  desertion  and  adultery,  the 
husband  not  having  for  some  years  contributed 
to  the  support  of  his  children  and  having  liveil 
with  another  woman,  tiie  Court  refused  to  make 
an  order  under  sect.  7  of  the  Guardianship  of 
Infants  Act,  1886,  dechiring  hiui  to  be  unfit  to 
have  the  custody  of  the  children. 

Skinner  v.  Shlnner  ((1888)  13  P.  D.  90;  57 
L.  J.  J'.  104  ;  52  J.  P.  539  ;  36  W.  R.  912  ;  58 
L.  T.  923 — Hannen,  P.)  distinguished. 

Woolnoth  r.  Woolnoth.  (1902)  86  L.  T.  598  ; 
[18  T.  L.  R.  453— Jeune,  P. 
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Matrimonial  Causes  in  the  High  Court — Con- 
tinued. 

132.  Order  of  Court  to  Give  up—  Undertahinq 
— Disobedience  to  Order — Attachment  and  Com- 
mittal Order — ^■s.\)<i\t&  Application.'] — A  respon- 
dent in  a  divorce  suit  had  given  an  undertaking 
not  to  remove  her  child  out  of  the  jurisdiction  ; 
but,  upon  an  order  being  made  that  she  should 
"  forthwith "  give  it  up  to  the  petitioner,  she 
did  so  remove  it. 

Held — that  under  the  circumstances  both  a 
writ  of  attachment  and  an  order  for  committal 
might  be  granted  ex  parte,  although  there  had 
been  no  legal  service  of  the  order. 

Famrd  v.  Favard  ((1896)  76  L.  T.  664— 
Jeune,  P.)  followed. 

Gordon    v.    Gokdon    and    Gordon,    [1903] 
[P.    141  ;    72  L.  J.   P.   33  ;    89  L.    T.    73— 

Jeune,  P. 

133.  Question  of  Patermty  must  be  raised  by 
Respondent  in  the  Answer  to  the  Petition.^ — 
Attention  was  called  to  the  rule  that  if  a  respon- 
dent intends  to  raise  a  question  as  to  the  pater- 
nity of  a  child,  whose  custody  the  petition  asks 
for,  the  point  must  be  specifically  taken  in  the 
answer. 

GoEDON  V.  Gordon  and  Bell,   [1903]  P.  92 ; 
[72  L.  J.  P.  34  ;  88  L.  T.  573— Jeune,  P. 

134.  Decree  in  Husband's  Suit —  Ch  ild  Begotten 
before  Marriage — Husband  not  the  Father.] — 
The  petitioner  obtained  a  decree  of  divorce  from 
his  wife,  and  applied  for  the  custody  of  two 
children,  both  of  whom  were  born  during  the 
marriage.  The  elder  child  was  begotten  before 
the  marriage,  and  the  petitioner  was  not  the 
father  of  it.  The  respondent  contended  that  the 
eldest  child  was  illegitimate,  and  the  petitioner 
was  not  entitled  to  its  custody. 

Held — that  the  husband  should  have  the 
custody  of  both  children,  the  wife  having  limited 
access  during  good  behaviour. 

M.  t.  M.,  (1906)  22  T.  L.  R.  325— Deane,  J. 

135.  Access  —  Terms  as  to  —  D'ish  Divorce 
mil.] — In  an  Irish  Divorce  Bill  the  House  of 
Lords  approved  a  clause  giving  to  the  innocent 
party  the  custody'  of  the  children,  but  said  that 
provisions  as  to  access  by  the  guilty  party  must 
be  left  to  arrangement  between  them. 

Killery's  Divorce  Bill,  [1907]  A.  C.  306— 

[H.  L.  (Ir.) 

136.  Judicial  Separation  —  Maintenance.] — 
Where  the  Court  granted  a  wife  the  custody  of 
her  children  without  limitation  as  to  age,  and 
afterwards  in  another  suit  defined  the  age  of 
custody  from  16  to  21  : — 

Held — that  in  a  subsequent  order  for  main- 
tenance the  judgment  of  the  Court  was  retro- 
spective, and  apiplied  to  the  original  order  for 
custody. 

Jeb'fries  v.  Jeffries,  (1907)  51  Sol.  Jo.  468 — 

[County  Court, 
See  also  Xos.  162,  183,  infra. 


(e)  Damages. 
See  also  BANKRUPTCY,  Nos.  78,  79,  160. 

137.  Brealiincj  iip  Home — Insult  and  Wrong — 
Separation  at  Tune  of  Adultery.] — A  husband 
and  wife  separated,  after  living  together  for  a 
few  months,  on  account  of  the  wife's  violent 
assaults  and  refusing  to  let  him  enter  the  house. 
They  after  that  lived  apart.  The  respondent 
after  the  separation  committed  adultery  with  the 
co-respondent. 

Held — that  the  petitioner  was  entitled  to 
damages.  The  breaking  up  of  the  home  was  one 
main  ground  ;  subjection  to  intolerable  insult 
and  wrong  another  ground.  The  fact  of  the 
husband  and  wife  being  separated  was  an 
element  to  be  taken  into  account. 

Weedon  v.  Timbrcll  ((1793)  5  T.  R.  357) 
considered. 

Evans  v,  Evans  and  Platts,  [1899]  P.  195  ; 
[68  L.  J.  P.  70  ;  81  L.  T.  60— Jeune,  P. 

138.  Knowledge  of  Co-respondent  that  Respon- 
dent was  a  3Iarried  Woman — Onus  Probandi — 
Damages.] — It  is  for  the  petitioner  to  show  that 
the  co-respondent  knew  that  the  respondent  was 
a  married  woman,  and,  unless  he  does  so,  the 
co-respondent  is  not  condemned  in  costs. 

Damages  may  be  recovered  from  a  co-respon- 
dent whether  he  knew  the  respondent  was  a 
married  woman  or  not. 

If  the  co-respondent  did  not  know  that  the 
respondent  was  married,  then  the  wrong  he  did 
the  petitioner  was  done  unwittingly,  and  in 
assessing  the  amount  of  damages  that  fact 
should  be  borne  in  mind. 

Rule  laid  down  by  Tindal,  C.J.,  in  Calcraft 
V.  Harbonnigh  {Earl  of)  ((1831)  4  C.  &  P.  499, 
at  p.  501)  applied. 

Lord  r.  Lord  and  Lambert,  [1900]  P.  297  ;  69 
[L.  J.  P.  54— Barnes,  J. 

139.  Verdict  for  greater  Damages  than  claimed 
— Non-appearance  of  Co-respondent — Amendment 
of  Petition — Service  of  Summons.] — Where,  in  a 
petition  by  a  husband  for  dissolution  of  marriage, 
a  claim  for  damages  was  made  against  the  co- 
respondent, who  was  not  represented,  and  did 
not  appear  at  the  trial,  and  the  jury  awarded  a 
larger  sum  for  damages  than  that  claimed,  the 
proper  practice  is  for  the  petitioner  to  take  out  a 
summons  for  leave  to  amend  and  reserve  the 
petition,  giving  notice  to  the  co-respondent,  who 
is  entitled  to  be  heard  thereon. 

Beckett  v.  Beckett,  [1901]  P.  85  ;  70  L.  J.  P. 
[17;     84    L.    T.     272;    17    T.  L.    R.    120— 

Jeune,  P. 

140.  Husband  and  Wife  living  apart  —  Sub- 
sequent  Adultery.] — A  husband  is  not  precluded 
from  recovering  damages  from  a  co-respondent 
by  reason  of  the  fact  that  there  had  been  a 
separation  between  himself  and  his  wife  before 
adultery  was  committed  by  her. 

Gakdner  i\  Gardner  and  Bajifield,  (1901) 
[17  T.  L.  R.  331— Barnes,  J. 
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Matrimonial    Causes  in   the  High  Court — Con- 
thiiud. 

141.  Married  Woman — Xo  Evidence  of  Co- 
rexpomlent's  Knowledge.  ] — Where  a  man  commits 
adultery  with  a  woman  he  takes  the  risk  of 
having  to  pay  damages,  if  she  is  in  fact  a  married 
woman.  But  the  damages  should  be  very  small 
where  she  has  held  herself  out  as  ready  to 
commit  adultery  as  though  she  were  not 
married. 

Watson  r.  Watson  and  Another,  (1905)  21 
[T.  L.  R.  320— Barnes,  P. 

142.  Cltiim  for  Bamaqea  only — Misconduct  of 
Petitioner — Principles  Apjylicahle — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  ss.  31,  33, 
5!).] — Where  a  husband  under  sect.  33  of  the 
Matrimonial  Causes  Act,  1857,  presents  a  petition 
claiming  damages  only,  the  same  provisions  are 
applicable  to  such  a  petition  as  are  applicable  to 
otlier  petitions  under  the  Act. 

Therefore,  if  he  has  himself  been  guilty  of 
misconduct,  and  the  Court  would  in  its  discretion 
have  refused  him  a  divorce,  had  he  asked  for  one. 
he  is  on  the  ground  of  such  misconduct  debarred 
from  recovering  damages. 

Cox  r.   Cox  AND  Warde,    [1906]   P.  267  ;  75 
[L.  J.  P.  75  ;  95  L.  T.  546  ;  22  T.  L.  R.   557 

— Barnes,  P. 

143.  Adultery  proved  —  Whether  Absolute 
Right  to  Nominal  Damages.^ — A  jury  are  not 
bound  to  award  nominal  damages  merely  because 
a  husband  petitioner  claims  damages  and  proves 
adultery  of  his  wife  with  the  co-respondent. 

See  also  Nos.  113,  207. 

Gibson   r.  Gibson  and  Another,  (1906)  94 
[L.  T.  619  ;  22  T.  L.  R.  361— Rarncs,  P. 

(fj  Desertion. 

144.  Inteution  at  Time  of  Learing — Criminal 
Proceedings  />^«^/(«(7.]— A  husband  left  his  wife 
in  1895  after  divorce  proceedings  in  which  he 
liad  appeared  as  co-respondent  (the  jury  dis- 
agreeing). At  the  last  interview,  he  left  her 
under  the  impression  that  this  was  the  cause  of 
his  <leparture,  and  that  he  would  return  in  a  few 
mouths.  He  was  in  financial  embarrassment, 
liis  firm  immediately  became  bankrupt,  and 
ultimately  the  official  receiver  applied  for  a 
warrant  against  him.  He  had  carried  on  an 
intrigue  with  an  actress  in  1893  and  1894  un- 
known to  his  wife.  He  sent  one  letter  to  his 
wife  begging  for  money,  but  with  no  address  ; 
but  otherwise  he  did  not  communicate  with  or 
see  her. 

Held— that  at  the  time  ho  left  Ids  wife  he 
iMtended  to  desert  her,  and,  adultery  being 
l>it»ved,  granted  a  decree  nisi  for  dissolution  of 
marriage. 

Wynne  r.  Wynnk  (^No.   i),   [hsjii]   ['.  is  :  67 
[L.  J.  P.  5  ;  46  W.  11.  560— Jeune,  P. 

145.  Adultrrg  of  Husband— OfTcr  by  Husband 
to  resume  Cohabitation.-]— A  husband,  shortly 
alter  deserting  his  wife,  had  requested  her   to 


resume  cohabitation,  which  request  his  wife  dis- 
regarded as  not  made  bonci  fide,  and  had,  on 
the  few  isolated  occasions  on  which  they  met 
casually,  disregarded  her  or  made  insulting  ges- 
tures, but  not  otherwise  communicated  with  her 
for  nine  years. 

Held — that  the  facts  constituted  such  a 
sufficient  desertion  as,  coupled  with  adultery,  to 
give  the  wife  a  right  to  a  divorce. 

Martin  r.  Martin  (No.  2),  (1898)  78  L.  T.  568 

[ — Barnes,  J. 

146.  Contimioics  and  Intermittent  Cohabitation 
— Agreement  to  Live  apai-t.] — Cohabitation  may 
be  of  two  sorts,  one  continuous  and  the  other 
intermittent.  The  parties  may  reside  together 
constantly,  or  there  may  be  only  occasional 
intercourse  between  them,  which  maj'  neverthe- 
less amount  to  cohabitation  in  the  legal  sense  of 
the  term.  Such  cohabitation  may  exist  together 
with  an  agreement  to  live  apart.  Business  duties, 
domestic  service,  and  other  things  may  separate 
husband  and  wife,  and  yet,  notwithstanding, 
there  may  be  cohabitation.  Where  husband  and 
wife  agreed  to  live  apart  for  a  time  until  a  home 
could  be  got  together,  and  that  in  the  meantime 
they  intended  to  meet,  and  did  occasionally 
meet,  and  cohabitation  existed  up  to  the  time 
when  the  husband  wrote,  "  I  am  not  going  to 
have  anything  more  to  do  with  you  as  man  and 
wife  " :  — 

Held  —  that  there  was  desertion  hj  the 
husband  from  that  date. 

Bradshaw  v.  Bradshaw  ([1897]  P.  24;  66 
L.  J.  P.  31  :  61J.  P.  8  ;  45  W.  R.  142)  followed. 

IlUXTABLE  V.  Huxtable,  (1899)  68  L.  J.  P.  83 

[— Div.  Ct. 

147.  Huxhand's  Refusal  to  Cohabit  —  Xo 
Refusal  on  the  Wife's  Part.] — A  husband  left 
his  wife  immediately  after  the  marriage.  They 
never  cohabited,  and  the  husband  determined 
not  to  consort  with  his  wife.  On  her  jiart,  there 
was  no  refusal  to  cohabit  ;  nor  ditl  she  bargain 
not  to  live  with  him.  She  was  always  willing 
to  live  with  him.  She  did  not  consent  to  his 
living  apart. 

Held  —  that  under  the  circumstances  the 
husband's  refusal  to  cohabit  constituted 
desertion. 

De   Laubeuque   v.    De  Laubeuque,   [1899] 
[P.   42  ;    68    L.    J.    P.    20  ;    79    L.    T.    708— 

Jeune,  P. 

148.  llu.slxind's  Adulterous  lutercour.-tc  with 
Servant,  and  his  Rejusal  to  Bi.tcharge  her — Wife 
leaving  Jfomc.] — A  husband  refused  to  break 
oft'  his  relations  with  and  to  discharge  a  servant 
with  whom  lie  had  committed  adultery  and  in 
consequence  of  which  his  wife  had  left  liim  and 
refused  to  return  liome. 

Held — that  the  conduct  of  the  husband 
amounted  in  law  to  desertion. 

Graves  v.  Graves  ((1864)  3  Sw.  &  Tr.  350  ; 
33  L.  J.  P.  66)  and  Pizzala  v.  Pizzula  (The 
Times,  .June  5th,  1896)  followed. 
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Matrimonial  Causes  in   the   High   Court— ^'yw- 

tinucd. 


See  also  Dichhisim  ^ 
L.  T.  330— Butt,  J.). 

Koch  v.  Koch,  [1899] 


.    Dk-hlit.son  ((1890)    r.2 

P.  221 ;  68  L.  J.  P.  90  ; 
[81  L.  T.  61— Barnes.  J. 


149.  IIiii<ha)id's  AduUeri/  dur'ing  Cohabitation 
—  Withdrawal  of  Wife  from  Cohahifation  on 
Husband  refusing  to  give  uj)  his  Adulterous  Con- 
nection.'] — A  wife  is  entitled  to  obtain  a  divorce 
from  her  husband  if  he  has  been  guilty  of 
(intei-  alia)  adultery  coupled  wiUi  desertion 
without  reasonable  excuse  for  two  years  or 
upwards. 

In  order  to  constitute  desertion  there  must  be 
a  cessation  of  cohabitation  and  an  intention  on 
the  part  of  the  accused  party  to  desert  the 
other.  The  party  who  intends  bringing  the 
cohabitation  to  an  end,  and  whose  conduct  in 
reality  causes  its  termination,  commits  the  act  of 
desertion. 

There  is  no  substantial  difference  between  the 
case  of  a  husband  who  intends  to  put  an  end 
to  a  state  of  cohabitation,  and  does  so  by  leav- 
ing his  wife,  and  that  of  a  husband  who  with 
the  like  intent  obliges  his  wife  to  separate  from 
him. 

A  wife  whose  husband  is  carrying  on  an  adul- 
terous intercourse  with  another  woman  or  other 
women  is  not  bound  to  remain  in  cohabitation 
with  him  :  she  can  at  once  obtain  a  judicial 
separation.  She  may,  however,  be  willing  to 
remain  with  her  iiusband  provided  he  will  give 
up  the  connection  complained  of,  and,  if  he 
refuses  to  do  so,  a  wife  with  any  self-respect  has 
only  one  course  to  take — that  is,  to  withdraw 
from  cohabitation.  The  husband  in  such  a  case 
must  be  taken  to  intend  the  consequences  of  his 
action — that  is  to  say,  that  his  wife  shall  not 
live  with  him.  The  situation  then  produced  is 
just  the  same  as  if  the  guilty  husband  left  his 
wife,  and  if  the  attitude  of  the  parties  remain 
the  same  for  two  years  the  offence  of  desertion 
contemplated  by  the  statute  is  complete. 

SiCKERT  r.  SiCKERT,  [1899]  P.  278  ;  68  L  .J.  P 

[114  :  48  W.  R.  268  ;  81  L.  T.  49.5  :  1.5  T.  L.  R. 

506 — Barnes,  J. 

150.  JIushund's  Conduct  not  justifying  Deser- 
tion.']— The  same  law  which  takes  aVvay  the 
personal  liberty  of  a  person  of  diseased  mind 
necessarily  implies  that  some  interference  with 
liberty  is  permissible  by  a  husband  or  father  or 
other  near  relative  in  order  to  secure  proper 
care  and  treatment.  And  in  exercising  such 
firmness  it  is  very  difficult  to  draw  strict  lines  of 
demarcation. 

A  husband  sought  a  divorce  from  his  wife  on 
the  ground  of  desertion.  In  1887  the  wife  left 
her  husl:)and  under  an  insane  delusion  as  to  his 
conduct.  In  1888  the  husbaiid,  in  the  belief  that 
his  wift3  ouglit,  owing  to  her  mental  condition, 
to  be  placed  under  some  control,  had  her  roused 
out  of  bed  at  midnight,  in  an  inn  to  which  she 
had  gone,  and  taken  to  a  house  about  seven 
miles  ofiE,  where  she  was  detained,  and  in  1891 
he  caused  his  wife  to  be  taken  to  a  private 
asylum  under  an  urgency  order. 


Held — that  if  the  husband  erred,  it  was  an 
error  of  judgment  only,  and  he  did  not  exceed 
the  limits  of  discreet  firmness  ;  that  his  wife's 
desertion  was  entirely  without  justification,  and 
a  decree  of  divorce  must  be  granted. 

Cathcart  r.  Cathcakt,  (1900)  2  F.  404. 

151.  '' ReasonaUe  Excuse''' — Wife's  Befusal  to 
allow  Full  Marital  Bights— Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  s.  27.]— Husband 
and  wife  were  living  apart  by  mutual  consent, 
though  there  was  a  strong  desire  on  the  part  of 
the  husband  to  live  with  his  wife  in  the  ordinary 
way,  and  a  refusal  on  the  part  of  the  wife  to  do 
so.  The  husband  during  the  separation  com- 
mitted adultery. 

Held — that  there  had  been  no  desertion  by 
the  husband,  and  that  if  there  had  been  desertion 
there  was  "  reasonable  excuse  "  for  it,  so  that  it 
could  not  give  the  wife  a  right  to  treat  it  as  a 
matrimonial  offence  and  as  the  foundation  of  a 
case  for  dissolution  of  the  marriage. 

Decision  of  Jeune,  P.  ([1900]  P.  180  ;  69 
L.  J.  P.  106  ;  64  J.  P.  454  ;  83  L.  f.  224  ;  16 
T.  L.  R.  388,  402)  affirmed. 

Synge  v.  SYifGE,  [1901]  P.  317  ;  70  L.  J.  P.  97; 
[85  L.  T.  83  ;  17  T.  L.  R.  718— C.  A. 

152.  Adultery  condoned — Suhseqrient Desertion 
—Adultery  revived  by  such  Desertion.] — The 
Court,  after  considering  the  cases,  laid  down  that 
desertion  has  the  effect  of  reviving  adultery 
previously  condoned.  Condonation  means  for- 
giveness, conditional  on  future  good  conduct, 
and  the  general  law  regards  desertion  as  a  serious 
matrimonial  offence. 

CooJ/e  V.  Cooke  ((1863)  3  Sw.  &  Tr.  126)  and 
Dent  V.  Dent  ((1865)  4  Sw.  &  Tr.  105)  considered. 

Where  judgment  has  been  reserved,  the 
Court  may  allow  the  time  for  decree  absolute  to 
run  from  the  date  of  the  hearing,  instead  of  from 
that  of  the  actual  decree  7iisi. 

HOUGHTOX  /•.  Houghtox,  [1903]   P.   150;    72 

[L.  J.  P.  31  :  89  L.  T.  76  ;  19  T.  L.  R.  505  ; 

52  W.  R.  272— Jeune,  P. 

153.  Two  Years  not  elapsed  at  Date  of  Petition 
—  Supjjlemental  Petition  —  Petition  rendering 
Husband' s  Beturn  impossible — Costs — Charges 
unreasonably  put  forward  by  Wife.] — A  husband 
and  wife  lived  together  at  her  father's  house  till 
July  7th,  1900,  when  the  husband  left,  in  con- 
sequence (as  the  judge  helil)  of  the  behaviour  of 
his  wife  and  father-in-law.  On  February  14th, 
1901,  the  husband  declined  to  return  ;  on  May 
29th,  1902,  the  wife  filed  a  petition  alleging 
cruelty  and  adultery,  and  in  December,  1903, 
she  filed  a  supplemental  petition  alleging  two 
years'  desertion.  A  jury  found  that  there  had 
been  a  desertion  on  February  14th,  1901,  but  no 
adultery  or  cruelty.  Upon  the  wife's  application 
for  a  judicial  separation  : — ■ 

Held — that  the  application  must  be  refused 
because  on  February  14th,  1901,  cohabitation 
had  already  ceased  owing  to  the  wife's  act — 
Bradshaw  v.  Bradshaw  ([1897]  P.  24  ;  66  L.  J.  P. 
31  ;  61  J.  P.  8  ;  45  W.  R.  142  ;  75  L.  T.  391  ;  13 
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T.  L.  R.  82)  followed— and  also  because,  before 
the  two  years'  desertion  was  comidete,  the  wife 
had  reniiered  her  husband's  return  impossible 
by  making  false  charges  against  him  in  her 
petition. 

The  husband  was  ordered  to  pay  the  costs  of 
the  issue  of  desertion,  but  the  wife  to  pay  the 
costs  of  the  unreasonable  charges  of  adultery 
and  cruelty. 

Kay  v.  Kay,  [19ii4]  P.  382  ;  73  L.  J.  P.  108  ;  91 
[L.  T.  3G0  ;  20  T.  L.  R.  521— Barnes,  J. 

154.  Revirid — Condonation  of  Stututortj  Deser- 
tion—Ilcriral  bij  Subsequent  Adultery— Matri- 
monial Causes  Act,  1884  (47  &  48  Vict.  c.  68), 
,,_  5.J  —  Although  statutory  desertion  on  a 
husband's  part,  by  disobedience  to  a  decree  for 
restitution  of  conjugal  rights,  has  been  condoned 
by  subseijuent  cohabitation,  it  is  revived  by  an 
act  of  adultery  after  such  condonation,  and  the 
wife  may  obtain  a  divorce  founded  upon  such 
desertion  and  adultery. 

Paine  r.  Paixe,  [1903]  P.  2G3  ;  73  L.  J.  P.  1  ; 
[.52  W.  R.  271  ;  89  L.  T.  588  ;  20  T.  L.  R.  12— 

Barnes,  J. 

155.  Efed  of— Revival  of  Adulteri/.]— The 
rule  laid  down  in  Houqhton  v.  Houghton  ([1903] 
P.  150  ;  72  L.  J.  P.  31 ;  89  L.  T.  76 ;  19 
T.  L.  R.  5U.5)  applies  equally  whether  the 
petitioner  be  husband  or  wife  ;  and,  therefore, 
adultery  on  the  part  of  a  wife  which  has  been 
condoned  will  be  revived  by  her  subsequent 
desertion. 

CopsEY  r.  CopSEY  and  Erney,  (1904)  91  L.  T. 

[363;    20   T.    L.    R.    728;    [1905]    P.   94;  74 

L.  J.  P.  40— Barnes,  J. 

156.  Desertion  —  Subsequent  Adultery  of 
Huxband  —  Sum/nary  Jurisdiction  (^Married 
Women')  Act,  1895  (58  .^  59  Vict.  c.  39,  «.  5.]— A 
wife  obtained  a  summary  separation  order  in 
1901  on  the  ground  of  desertion.  In  19(l4,  her 
husband  having  committed  adultery,  she  filed  a 
petition. 

Held — that  she  was  entitled  to  a  decree  nisi 
on  the  ground  of  adultery  and  desertion  for  two 
years. 

Levy    v.    Lkvy,    (1905)    21    T.    L.    R.    157— 

[Jeune,  P. 

157.  Parties  liriny  separate  itnder  a  verbal 
Agreement  —  Husband  mahiny  an  Allowance 
thereunder  to  the  Wife — Connubial  llelations  con- 
tinuing during  Separation — Husband's  Refusal 
to  continue  Allowance  on  ground  of  alleged 
Misrond net  of  Wife  —  Desertion  —  Summary 
Jurisdiction  {Married  ^]'omen)  Act,  1895  (58  & 
59  Vict.  c.  39).] — Husband  and  wife  verbally 
agreed  to  live  apart  from  each  other,  and  the 
husband  agreed  to  pay  a  weekly  sum  for 
the  wife's  maintenance.  Acts  of  connubial 
intercourse  continued  during  the  time  they  lived 
apart.  The  husband,  on  the  ground,  'as  he 
alleged,   that    whilst   sq  living  apart   the   wife 


had  committed  adultery,  refused  to  continue  the 
weekly  allowance. 

Held — that  under  the  circumstances  there 
was  evidence  of  desertion. 

Rowell  V.  Rowell  ([1900]  1  Q.  B.  9  ;  69  L.  J. 
Q.  B.  55  ;  81  L.  T.  429— C.A.,  see  Settlements, 
Xo.  209)  distinguished. 

Edwards  v.  Edwards,  (1905)  69  J.  P.  344— 

[Div.  Ct. 

158.  Summary  Separation  Order — Effect  of 
—  Husband  leaving  Wife  with  intention  to 
desert  her — Adulterq  of  Husband — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  16— 
Summary  Jurisdiction  {Married  Women')  Act, 
1895  (58'  &  59  Vict.  c.  39),  *.?.  4,  5.]— In  April, 
1901,  a  husband  deserted  his  wife,  leaving  her 
without  means,  in  order  to  live  with  another 
woman,  and  in  May  of  that  year  she  obtained 
an  order  from  a  court  of  summary  jurisdiction, 
under  sect.  5  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  that  he  should  pay 
her  a  weekly  sum  and  that  she  should  be  no 
longer  bound  to  cohabit  with  him.  The  husband 
never  made  anj'  payments  under  the  order,  and 
the  wife  more  than  two  years  after  her  husband 
deserted  her  brought  a  suit  for  divorce  on  the 
ground  of  his  adultery  and  desertion. 

Held — that,  as  the  husband  left  his  wife 
without  any  means  of  support,  with  the  intention 
of  deserting  her,  and  had  persisted  in  doing  so 
and  had  lived  in  adultery  with  another  woman, 
there  was  desertion  coupled  with  adultery  which 
entitled  the  wife  to  a  divorce. 

Dodd  V,  Dodd  (No.  298,  infra)  distinguished. 

Smithy.  Smith  ([1905]  P.  249;  74  L.  J.  P. 
113;  93  L.  T.  457— Deane,  J.,  No.  297,  infra) 
followed. 

Failes  v.  Failes,  [1906]  P.  326  :  75  L.  J.  1'.  95  ; 
[95  L.  T.  547  ;  22  T.  L.  R.  687— Bucknill,  J. 

159.  Previous  Separation  Deed —  Wife  not 
in  fact  a  Consenting  Party  thereto — Deed  dis- 
regarded.'] — A  husband,  before  leaving  his  wife, 
told  her  that,  if  she  would  sign  a  deed  oi  separa- 
tion, he  would  make  her  an  allowance  of  ii  1  a 
week,  otherwise  he  would  give  her  nothing.  He 
thereupon  took  her  to  his  solicitor's  office,  where 
the  deed  of  separation  was  already  drawn  up. 
The  solicitor  told  her  that  the  only  way  to  get 
any  money  from  her  husband  was  to  sign  the 
deed.  At  first  she  refused  to  do  so.  but  at  length 
consented,  her  child  being  then  three  months 
old.  She  had  no  independent  advice.  She 
received  the  allowance  under  the  deed  for  some 
years.  The  liusband  having  subsequently  com- 
mitted adultery,  she  brought  an  action  for 
divorce,  alleging  ailultery  and  desertion. 

Held  that,  on  the  facts,  the  wife  was  not  a 
consenting  party  to  the  deed,  having  been  forced 
into  signing  it  by  the  circumstances  of  her 
position,  and  that  therefore  she  was  not  pre- 
vented from  relying  on  the  desertion. 

AdamsON  v.  AdAMSON,  (1907)  23  T.  L.  R.  434— 

[Bucknill,  J. 
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160.  Sejjaration  Order  hy  Justices — Payment 
of  Maintenance — Adultery  of  Husband — Sum- 
marif  Jurisdiction  (^31arried  Women)  Act, 
189.5  (.58  &  59  Vict.  c.  39),  ss.  •!,  5.]— A  husband 
deserted  his  wife,  and  she  applied  to  justices 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  for  an  order  upon  him  for 
the  payment  to  her  of  an  allowaace.  The 
justices  made  an  order  for  separation,  though  it 
had  not  been  asked  for,  and  also  for  the  payment 
of  an  allowance.  The  husband,  who  was  living 
in  adultery  with  a  woman,  made  some  payments 
under  the  order,  and  some  years  afterwards  he 
was  committed  for  non-payment  of  arrears  of 
the  allowance,  and  the  wife  filed  a  petition  for 
divorce  upon  the  ground  of  his  adultery  and 
desertion.  Subsequently  she  agreed  to  accept  a 
smaller  sum  than  the  full  amount  due  for  the 
arrears  of  the  allowance,  and  he  was  released 
from  prison. 

Held — that  after  the  order  of  the  justices 
there  was  no  desertion,  and  that  the  petition  for 
divorce  upon  that  ground  must  fail. 

Taylor  ;•.  Taylor,  (1907)  23  T.  L.  R.  5fi6— 

[Bucknill,  J. 
See  also  Nos.  180,  189,  297,  298. 

(g)  Discretion  of  Court. 

161.  Conduct  conducing  to  Adultery.'] — Where 
a  wife  has  committed  several  acts  of  adultery 
with  a  co-respondent,  and  the  husband  has 
been  guilty  of  conduct  conducing  to  some  of 
these  acts,  the  husband  will  not  lose  his  right  to 
a  divorce  if  the  first  of  these  acts  occurred  prior 
to  any  such  conduct. 

Millard  v.  Millard,  (1898)  78  L.  T.  471— 

[Barnes,  J. 

162.  Wife's  Adultery — Husband's  Cruelty — 
Bar  to  Divorce  Court's  Discretion — Terms — 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  8.5),  s.  81]. — The  exercise  of  the  discretion 
conferred  upon  the  Court  by  sect.  31  of  the 
Matrimonial  Causes  Act,  1857,  always  requires 
very  careful  consideration.  The  refusal  of  a 
decree  incurs  the  great  responsibility  of  leaving 
the  parties  in  a  deplorable  condition.  The  dis- 
cretion conferred  upon  the  Court  is  not  an 
absolute  or  arbitrary,  but  a  judicial  discretion, 
and  the  principle  upon  which  the  discretion  is 
to  be  exercised  turns  upon  the  consideration 
whether  the  cruelty  of  the  petitioner  has  in  any 
sense  caused  the  adultery  of  the  respondent,  or 
has  been  of  such  a  wanton  or  unprovoked 
character  that  the  Court  ought  to  withhold  a 
decree. 

Where  there  was  a  child  of  the  marriage,  and 
the  father  and  mother  of  the  respondent  have 
offered  to  look  after  the  child,  and  the  respon- 
dent was  willing  to  waive  any  claim  for  an 
allowance,  being  of  an  opinion  that  to  press  for 
it  as  a  condition  of  the  decree  would  only 
aggravate  trie  difficulties,  looking  to  the  small- 
ness  of  the  petitioner's  means,  and  would  throw 
obstacles  in  the  way  of  the  child's  welfare  \— 
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The  Court  gave  the  formal  custody  of  the 
child  to  the  respondent  on  the  distinct  condition 
that  the  respondent's  parents  would  look  after 
the  child. 

Pryor  v.  Pryoe,  [1903]  P.  157  ;  69  L.  J.  P.  99— 

[Jeune,  P. 

163.  Petitioninfi  Wife's  Adultery — Misconduct 
of  Husband  conduciny  to  Adultery — Prostitution 
forced  upon  her — Continuing  Besult  of  Husband's 
Misconduct  —  Solicitor's  Duty  —  Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  31.]— 
In  an  undefended  suit  by  the  wife  for  dissolution 
of  marriage  on  the  ground  of  cruelty  and 
adultery,  it  was  proved  that  by  continued  gross 
cruelty  and  brutality  her  husband  forced  the 
petitioner  to  obtain  money  by  prostitution  from 
August,  1889,  to  March,  1890.  She  then  left 
her  husband,  and  gave  up  her  life  of  prostitution. 
From  1892  to  November,  189.5,  she  habitually 
committed  adultery  with  a  man.  She  then  was 
again  compelled,  through  the  exigencies  of  her 
situation,  to  act  as  she  had  done  before,  and 
earn  money  by  prostitution.  She  afterwards 
lived  a  respectable  life  and  supported  herself. 

Held — that,  looking  at  the  petitioner's  sur- 
roundings and  position  and  at  her  husband's 
conduct  toward  her,  the  petitioner's  life  was  a 
continuing  result  of  her  husband's  misconduct, 
and  that,  therefore,  his  misconduct  conduced  to 
all  that  took  place  from  the  time  she  left  him,  as 
it  certainly  did  directly  cause  what  took  place 
while  she  still  remained  with  him,  and  that  a 
decree  7iisi  should  be  granted. 

Symo7is  V.  Symons  ([1897]  P.  167  ;  66  L.  J.  P. 
81  ;  77  L.  T.  142— Jeune,  P.)  followed. 

Held,  also,  that  in  such  cases  as  this  it  is 
not  for  the  solicitor  to  judge  whether  a  statement 
of  the  petitioner  of  one  kind  or  another  is  the 
stronger  ;  but,  in  sending  the  case  forward,  the 
facts  as  told  by  the  client  should  be  inserted. 

Burdon  v.  Burdon,  [1901]  P.  52  ;  69  L.  J.  P.  118 

[ — Barnes,  J. 

164.  Conduct  conducing  to  Wife's  Adultery — 
"  Voluntary  Blindness"  of  the  Husband — Decree 
refused.'] — The  Court  will  not  grant  a  divorce  to 
a  man  who  has  stood  b}%  virtually  without 
protesting,  and  acquiesced  in  conduct  which  has 
resulted  sooner  or  later  in  his  wife  committing 
adultery. 

Robinson  v.  Robinson  and  Dearden,  [1903]  P. 
[155  ;  89  L.  T.  74— Bucknill,  J. 

165.  Desertion  and  Adultery  of  Wife  con- 
ducing to  Sub.wquent  Adultery  of  Husband — 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  .«.  31.] — It  is  only  in  an  exceptional  case 
that  a  husband,  who  has  himself  committed 
adultery,  will  be  granted  a  divorce  ;  and  mere 
desertion  of  him  by  his  wife  cannot  be  regarded 
as  conduct  so  conducive  to  his  adultery  as  to 
excuse  it.  But  when  a  wife  leaves  her  husband 
with  the  intention  (known  to  him)  of  living  with 
another  man,  such  conduct  may  be  regarded  as 
conducing  to  the  husband's  subsequent  adultery  ; 
and  the  Court  may  in  its  discretion  grant  him  a 
divorce. 
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Semhle,  an  a  similar  case  it  might  wei»h  with 
the  Court  that  only,  if  a  divorce  were  granted, 
could  the  pecuniary  relations  between  the  parties 
be  adjusted. 

CONSTANTINI0I  V.  CONSTANTINIDI  AND  LANCE, 

[1903]  p.  246  ;  72  L.  J.  P.  82  ;  89  L.  T.  340; 

19  T.  L.  K.  699  ;  52  W.  R.  190— Jeune,  P. 

Not  followed  in  Todd  v.  Todd  and  Another, 
(1907)  24  T.  L.  R.  28,  No.  175  i>if>-a  ;  and  see 
No.  272  infra. 

166.  Petitioner's  Misconduct  —  Hushayid's 
Petition — Not  heard  for  Jive  years — Adultery  by 
Husband  shortly  before  Hearing — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  .s.  31.]— 
A  husband  presented  a  petition  in  1897  on  the 
ground  of  his  wife's  adultery  ;  late  in  1902  it 
came  on  for  hearing  as  an  undefended  action, 
and  a  decree  nisi  was  granted. 

It  was  subsequently  discovered  by  the  King's 
Proctor  that  the  husband  had  been  since  March, 
1902,  living  with  another  woman. 

Held — that  the  Court  would,  nevertheless, 
dissolve  the  marriage  in  the  exercise  of  its 
discretion. 

Co7istantinidi  v.  Constantinidi  and  Lance 
([1903]  P.  246  ;  72  L.  J.  P.  82  ;  89  L.T.  340  ; 
19  T.  L.  R.  699— Jeune,  P.,  supra)  followed. 

Coombs  v.  Coombs  and    Hopkins,  (1904)  73 
[L.  J.  P.  23  ;  89  L.  T.  343  («)— Jeune,  P. 

167.  Petitioner's  Misconduct — Wife's  Petition 
—  Wife's  Misconduct — Matrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.  ^b),  s.  31.]— It  is  only 
where  a  petitioner's  own  misconduct  has  been 
directly  caused  by  the  respondent's  offence  that 
the  Court  will  exercise  the  discretion  given  to  it 
by  sect.  31  of  the  Matrimonial  Causes  Act,  1857, 
and  will  grant  a  divofce  in  spite  of  such 
misconduct. 

It  is  not  sufficient  that  the  respondent's 
behaviour  indirectly  conduced  to  such  miscon- 
duct, or  that  it  was  comparatively  excusable. 

CoJistantinidi  v.  Coiistantinidl  and  Lance 
([1903]  P.  246  ;  72  L.  J.  P.  82  ;  89  L.  T.  340  ;  19 
T.  L.  R.  699 — Jeune,  P.,  siq>ra')  distinguished. 

Wyke  r.  Wyke,  [1904]  P.  149  ;  73  L.  J.  P.  38  ; 
[90  L.  T.  173  ;  20  T.  L.  R.  193— Bucknill,  J. 

168.  Petitio7ier's  Misconduct  —  Husband's 
Petition — Adultery  of  Petitioner  after  fling 
Petition — W((rning  bi/  Solicitor — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  8.5),  s.  31.]  — 
In  1883  a  wife,  the  present  respondent,  tlisap- 
peared  with  the  co-respondent,  and  they  could 
not  be  traced.  The  petitioner  was  apparently 
in  ignorance  of  the  provisions  as  to  "  substituted 
service."  At  a  later  date  he  began  to  live  with 
a  lady,  and  would  have  married  her  if  he  could 
have  obtained  proof  that  his  wife  was  (as  he 
believed  she  was)  dead.  In  1903  the  respondent 
and  co-respondent  were  found  in  Australia,  and 
thereupon  the  petition  was  filed. 

The  petitioner  was  advised  by  his  solicitor  to 


cease  relations  with  the  lady,  and  did  so  for  a 
time  ;  he  admitted,  however,  that  intimacy  had 
been  renewed  before  the  hearing. 

Held — that  the  Court  ought  not  in  the 
exercise  of  its  discretion  to  dissolve  the  marriage. 

Morgan  v.  Morgan  and  Porter  ((1869)  L.  R. 
1  P.  &M.  644  ;  38  L.  J.  Mat.  41  ;  17  W.  R.  688  ; 
20  L.  T.  588)  and  Wyke  v.  Wyhe  {supra') 
followed. 

Hynes  r.  Hynes  and  Lake,  (1904)  20  T.  L.  R. 

[781— Barnes,  J. 

169.  Petitioner's  3Iisconduct — Wife's  Petition 
— Adultery  of  Petitioner — Conduct  of  Husband 
directly  conducing  to  her  Adultery — Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
s.  31.] — A  husband  had  been  guilty  of  cruelty 
and  adultery,  but  this  had  been  condoned.  He 
and  his  wife  then  separated  by  mutual  consent, 
and  she  went  to  live  with  another  man. 

Subsequently  the  husband  met  and  assaulted 
her,  and  later  on  committed  bigamy  ;  on  learn- 
ing of  this  fact  the  wife  filed  a  petition. 

Held — that,  as  at  the  time  she  left  her  hus- 
band she  had  no  cause  of  action  against  him,  it 
could  not  be  said  that  his  misconduct  had 
directly  conduced  to  her  adultery,  and  that  the 
Court  ought  not  to  grant  her  a  divorce. 

Wyke  V.  Wyke  (No.  167,  sujrra)  followed  as 
being  more  analogous  to  the  present  case  than 
Synions  v.  Sijmons  ([1897]  P.  167  ;  66  L.  J.  P.  81  ; 
77  L.  T.  142  ;  13  T.  L.  R.  353— Jeune,  P.). 

Shaw     v.    Shaw     (King's    Proctor    interven- 
[ing),  (1904)  20  T.  L.  R.  795— Barnes,  J. 

170.  Judicial  Separation  on  ground  of  Hus- 
band's Cruelty — Subsec/uent  Adultery  of  Wife — 
Adtiltery  twt  due  to  Husband's  Cruelty — Discre- 
tion of  Court — Provision  for  Wife — Dum  casta — 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  8.5),  ss.  31,  32.] — In  1900  a  wife  obtained  a 
judicial  separation  on  the  ground  of  her  hus- 
band's cruelty.  In  1904  he  found  that  she  had 
committed  adultery,  and  presented  a  petition. 

The  Court,  being  of  opinion  that  his  cruelty 
had  not  directly  or  indirectly  conduced  to  her 
adultery,  granted  a  decree  7iisi  not  to  be  made 
absolute  till  the  husband  secured  to  her  an 
allowance  of  £1  per  week. 

Under  the  circumstances  the  allowance  was 
only  to  be  paid  dum  sola  et  casta  vtverit. 

Lander  v.  Lander  ([1891]  P.  161  ;  60  L.  J.  P. 
65  ;  39  W.  R.  416  ;  64  L.  T.  120  ;  55  J.  P.  152— 
Hannen,  J.)  not  followed. 

Squire  t'.  Squire  and  O'Callaghan,  [1905] 
[P.  4  ;  74  L.  J.  P.  1  ;  92  L.  T.  472  ;  21 T.  L.  R. 

41 — Jeune,  P. 

171.  Petitioner  concealing  own  Adultery — 
Decree  nisi — Subsequent  Intervention  of  King's 
Proctor — Matrimonial  Causes  Acts,  1857  (20  & 
21  Vict.  c.%h),s.  31,  and  1860  (23  &  24  Vict. 
c.  144),  s.  7.] — Where  a  divorce  decree  nisi  has 
been  pronounced,  and  the  King's  Proctor  inter- 
venes on  the  gi'ound  that  the  petitioner  has  been 
guilty  of  adulter}'  and  concealed  the  fact  from 
the  Court,  the  Court  will  not  on  that  ground 
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discharge  the  decree  as  a  matter  of  course.  It 
will  inquire  whether,  if  the  fact  had  been  dis- 
closed at  the  trial,  the  Court  would  in  the 
exercise  of  its  discretion  have  nevertheless 
granted  a  decree  nisi,  and,  if  so,  will  make  the 
decree  absolute. 

Roche  V.  Roche  (No.  22-1,  infra)  not  followed, 
Alexandre  v.  Ale.vamlre  ((1870)  2  L.  R.  P.  &  M. 
164  ;  39  L.  J.  Mat.  84  ;  18  W.  R.  1087 ;  23  L.  T. 
268 — Lord  Penzance)  followed. 

Hunter  »;.  Hunter,  [1905]  P.  217  ;  74  L.  J.  P. 

[1.57;     53    W.    R.    666;    93   L.   T.  451;    21 

T.  L.  R.  602— Barnes,  P. 

172.  Misconduct  of  Petitioner — Petition  htj 
Husband — Matrimonial  Causes  Act,  1857  (20  «!c 
21  Vict.  c.  85),  .v.  31.] — A  husband,  who  was  a 
butler,  separated  from  his  wife  on  account  of 
her  druuken  habits.  He  subsequently  obtained 
a  decree  nisi  for  a  divorce  upon  the  ground  of 
adultery,  but  this  decree  was  rescinded  upon  the 
intervention  of  the  King's  Proctor,  when  it  was 
proved  that  the  husband  had  ctimmitted  adultery 
with  a  fellow-servant  and  had  two  children  by 
her.  The  husband  subsequently  presented 
another  petition  for  divorce  founded  upon  the 
adultery  of  the  respondent,  committed  since  the 
decree  in  the  former  suit  was  rescinded.  The 
petitioner  had  not  committed  adultery  since  the 
King's  Proctor's  intervention. 

Held — that  the  Court  in  its  discretion  should 
have  regard  to  the  interests  of  society  and 
public  morality,  and  should  dismiss  the  petition. 

Evans  v.  Evans  and  Another,  [1906]  P.  125  ; 
[75  L.  J.  P.  27  ;  94  L.  T.  616  ;  22  T.  L.  R.  322 

— Barnes,  P. 

173.  Misconduct  of  Petitioner— Wife\i  Petition 
—  Conduct  conducing  to  Adultery — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  31.]— To 
enable  the  Court  to  exercise  its  discretion  in 
favour  of  a  wife  who  is  petitioning  for  a  divorce 
and  who  has  herself  committed  adidtery,  she 
must  show  that  her  adultery  was  the  necessary 
and  unreasonable  consequencG  of  her  husband's 
conduct. 

TULK  v.  TuLK,  (1906)  23  T.  L.  R.  120— Barnes, 

[P. 

174.  Misconduct  of  Petitioner —  Wife^s  Petition 
—Matrinionial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  s.  31.] — The  petitioner,  an  actress,  was 
seduced  by  D.,  who  afterwards  married  her  ;  she 
was  then  an  orphan  aged  sixteen.  Subsequently 
he  ill-treated  her  and  compelled  her  to  earn 
money  for  him  by  prostitution.  After  two  years 
she  r:m  away,  and,  being  destitute,  occasionally 
resorted  to  the  same  mode  of  living. 

Held — that  the  Court  would  exercise  its  dis- 
cretion in  her  favour,  and  grant  her  a  divorce 
upon  proof  of  D.s  adultery. 

Hodgson  r.  Hodgson,  (1906)  54  W.  R.  220— 

[Deane,  J. 

175.  Adultery  of  Petitioner — Petition  ly 
Hushand — Matrimonial   Canses  Act,  1857  (20  & 


21  Vict.  c.  8.5).  .s'.  31.]— A  wife  left  her  husband, 
and  some  years  afterwards  he  committed  adul- 
tery with  another  woman.  On  the  husband's 
petition  for  dissolution  of  marriage  on  the 
ground  of  his  wife's  adultery,  Deane,  J.,  in 
the  exercise  of  his  discretion,  lef used  to  follow 
Constantinidi  v.  Comtantinidl  ([1903]  P.  246  ; 
72  L.  J.  P.  82 ;  89  L.  T.  340  ;  19  T.  L.  R.  699— 
Jeune,  P.),  and  dismissed  the  petition. 

Held — that  the  C.  A.  would  not  interfere 
with  his  decision. 

Decision  of  Deane,  J.,  (23  T.  li.  R.  9)  affirmed. 

ToDD  f.  Todd  and  Another,  (1907)  24  T.  L.  R. 

[28— C.  A. 

176.  Adultery  of  Petitioner — Wife's  Petition 
— Adultery  under  Coercion  of  Husband — Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
s.  31.] — A  wife  was,  by  the  violence  and  threats 
of  her  husband,  coerced  into  committing  adultery 
on  three  occasions  in  order  to  provide  him  with 
money.  Subsequentlj^  she  left  him,  and  since 
that  time  had  not  committed  adultery.  The 
wife  having  file:l  a  petition  :— 

Held — that  the  Court  would  exercise  the 
discretion  given  to  it  by  sect.  31  of  the  Matri- 
monial Causes  Act,  1857,  and  grant  her  a  decree 
notwithstanding  her  own  adultery. 

Barker  v.  Barker,  (1907)   24  T.  L.  R.  31— 

[Deane,  J. 

(h)  Foreign  Divorce. 

177.  Husband  Iiariny  Foreign  Domicil  — 
Decree  of  Divorce  recognised  by  State  where 
Husband  domiciled— Recognition  by  English 
Court — Legitimacy  Declaration  Act,  1858  (21  & 

22  Vict.  c.  93),  .<.  1.1— English  Courts  will  recog- 
nise as  binding  a  decree  of  divorce  obtained  in 
a  State  where  the  respondent  husband  was  not 
domiciled,  if  the  Court  of  his  own  domicil  would 
so  recognise  it. 

The  petitioner,  who  was  an  Englishwoman 
by  birth,  married  a  man  who  was  domiciled  in 
the  State  of  New  York,  in  the  United  States 
of  America,  and  she  subsequently  acquii-ed  a 
domicil  of  her  own  in  the  State  of  South  Dakota, 
as  she  was  enabled  to  do  by  American  law,  and 
obtained  a  divorce  from  her  husl)and  in  the 
Courts  of  that  State  upon  the  grounds  of  cruelty 
and  desertion.  It  appeared  that  the  State  of 
New  York,  where  the  husband  was  domiciled, 
would  only  grant  a  divorce  on  the  ground  of 
adulter}',  but  it  would  recognise  the  Dakota 
divorce  as  binding  upon  the  husband  upon  the 
ground  that  he  had  appeared  and  taken  part  in 
the  suit. 

Held — that  the  Court  would  recognise  as 
binding  in  this  country  the  decree  of  the  Dakota 
Court,  though  the  husband  was  not  domiciled 
there,  inasmuch  as  it  was  recognised  as  binding 
in  the  State  where  he  was  domiciled. 

Armitage   v.    Attorney-General    (Gillig 

[cited),  [1906]   P.  135;    75  L.  J.  P.  42;  94 

L.  T.  614  ;  22  T.  L.  R.  306— Barnes,  P. 

178.  Jurisdiction  of  Foreign  Court — Domicil — 
A merican    Law — English    Marriage — American 

7—2 
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Decree  of  Dhorce—  Fesidenee  in  America — 
Validiti/  of  Decree  in  England.] — A  divorce 
granted  by  a  foreipjn  Court  cannot  be  ques- 
tioned in  this  country,  even  on  the  f^round  of 
fraud  by  a  person  not  a  party  to  the  divorce 
proceedings. 

Cadrique  v.  Dehrenx  ((1861)  30  L.  J.  Q.  B. 
163  ;  4  L.  T.  445)  approved. 

Jurisdiction  to  dissolve  a  marriage  depends 
upon  the  doniicil  of  the  parties  at  the  time, 
although  they  were  formerly  domiciled,  and 
were  married,  in  another  country. 

Le  Mesurier  v.  Le  3Iesurier  ([1895]  A.  C. 
517  ;  64  L.  J.  P.  C.  97  ;  72  L.  T.  873— H.  L.) 
followed. 

Lolh/s  Case  ((1812)  Russ.  &  Ry.  237)  dis- 
cussed. 

A.  (husband)  and  B.  ( \vife)  were  domiciled  and 
married  in  England.  A.  having  failed  to  obtain  a 
divorce,  owing  to  his  own  cruelty,  went  to  New 
York,  where  he  acquiied  a  domicil  and  lived  in 
adultery.  B.  then  went  to  New  York,  and 
without  collusion  obtained  a  divorce  there. 

Held — that  as  A.  was  domiciled  in  New 
York,  and  B.  had  adopted  his  domicil  for  the 
purpose  of  the  divorce  proceedings,  the  divorce 
must  be  recognised  in  England  although  R-  had 
concealed  her  own  adultery  from  the  New  York 
Court,  such  non-disclosure  not  going  to  the  root 
of  the  jurisdiction  of  the  Court. 

Decision  of  Barnes,  P.  (21  T.  L.  K.  517) 
affirmed. 

Bater  r.  Bater  (or  Lowe),  [1906]  P.  209  ;  75 
[L.  J.  P.  60  :  94  L.  T.  835;  22  T.  L.  R.  408— 

C.  A. 

(i)  Judicial  Separation. 

And  see  Action,  8. 

179.  Cruelfij  —  Ifabifual  Drunhennexs  — 
C'karges  of  Pete-marital  Misconduct — Admis- 
nihility  of  Evidence.'] — If  a  woman  marry  a 
drunkard,  with  full  knowledge  that  he  is  a 
drunkard,  she  is  not  on  that  account  to  be  held 
to  take,  without  redress,  the  risk  of  anything 
that  may  happen  to  her  as  a  result  of  his 
continued  drunken  habits. 

In  a  case  where  a  wife  charges  her  husband 
with  cruelty,  and  comjilains  (inter  alia)  that  he 
has  made  against  her  in  the  i)resence  of  other 
pei-sons  charges  of  pne-maiital  misconduct, 
which  he  stated  to  her  he  had  discovered  some 
time  after  the  marriage,  although  documents 
may  be  admitted  as  tending  to  prove  the  hona 
fides  of  the  husbiind  in  making  the  charges,  yet 
neither  oral  evidence  nor  documents  iire  admis- 
sible in  proof  of  the  facts  alleged  by  the  husband 
against  the  wife,  unless  he  himself  be  called  to 
state  upon  oath  that  he  believed  and  acted  upon 
the  reports  which  readied  him  as  to  his  wife's 
former  conduct. 

Walker  r.  Walker,  (1898)  77  L.  T.  71.'j— 

[Barnes,  J. 


181.  Petitioner  of  Unsound  Mind — Inmate  of 
Lunatic  Hosjdtal — Access  to  Petitioner  to  obtain 
necessani  Affidavit — Matrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.  85),  s.  il— Rules  and 
Regulations  in  Divorce  and  Matrimonial  Can.ses, 
1865,  '/■.  2.] — A  married  lady  of  unsound  mind 
who  was  an  inmate  of  a  lunatic  hospital  sought 
a  judicial  sei)aration.  The  hospital  superinten- 
dent refused  the  managing  clerk  of  her  solicitors 
arrd  a  commissioner  of  oaths  access  to  the  lady 
for  the  purposes  of  obtaining  the  necessary 
affidavit  in  verification  of  the  petition,  pursuant 
to  rule  2  of  the  Rules  and  Regulations  in  Divorce 
and  Matrimonial  Causes,  1865.  The  Commis- 
sioners in  Lunacy  indorsed  the  action  and 
refusal  of  the  superintendent.  The  Court,  on 
motion, 

Held — that  the  lady  and  her  advisers  must 
be  afforded  the  necessary  facilities  to  enable  the 
requirements  of  the  Matrimonial  Causes  Act, 
1857,  s.  41,  and  the  said  rule  2  to  be  complied 
with,  and  to  bring  the  case  properly  before  the 
Court,  and  made  an  order  against  the  Commis- 
sioners in  Lunacy  that  they  should  authorise  the 
access  sought  for. 

In  re  Petition  for  Judicial  Separation, 

[Ex    parte    Beecham,    [1901]    P.    65;    70 

L.  J.  P.  20  ;  84  L.  T.  68— Jeune,  P. 

182.  Petitioner  Guilty  of  Desertion — Judicial 
Separation  refused — Practice  of  Ecclesiastical 
Courts.] — A  husband  petitioner  was  found  guilty 
of  desertion  which  conduced  to  the  proved 
adultery  of  his  wife.  The  Court,  therefore, 
refused  to  grant  him  a  deciee  nisi. 

The  petition  being  by  leave  amended  so  as  to 
ask  for  a  judicial  separation  : — 

Held — that  the  Court  ought  iu  its  discretion 
to  refuse  to  grant  one. 

The  practice  of  the  Ecclesiastical  Courts  with 
regard  to  desertion  considered. 

H()Dr;soN  r.  Hodoson  and  Turner,  [1905]  P. 

[233 ;  74  L.  J.  P.  140  :  53  W.  R.  623  ;  93  L.  T. 

446  ;  21  T.  L.  R.  601— Barnes,  P. 

See  also  Nos.  83,  153,  183,  213. 

(j)  Jurisdiction. 

183.  Judicial  Separation  —  Private  Inter- 
national Law  —  Domicile  —  Residence  —  Locus 
delicti.] — If  the  parties  are  resident  within  the 
jurisdiction  at  the  time  of  the  beginning  of  the 
suit,  the  Court  has  jurisdiction  to  grant  a  wife  a 
judicial  separation  on  the  ground  of  her  hus- 
band's cruelty,  although  the  matrimonial  domi- 
cile is  foreign,  and  although  the  acts  of  cruelty 
were  connnitted  in  foreign  countries. 

If  the  Court  grants  a  wife  a  judicial  separation 
under  such  circumstances,  it  has  also  power  to 
give  her  the  custody  of  the  children  of  the 
marriage. 

Armytaoe  r.  Armytage,   [1898]   P.   178;   67 

[L.  J.  (P.  D.  A.)  90 ;  78  L.  T.  689  ;  14  T.  L.  R. 

480 — Barnes,  J. 

184.  Petition  for  yullity  of  Marriage  cele- 
brated   in    India — Rcij/ondent    dnmiciled     and 
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resident  in  Ireland^ — Jurisdiction.^ — A  domi- 
ciled Irishman  intermarried  in  Ireland  with 
B.,  and  afterwards,  during  B.'s  lifetime,  went 
through  the  ceremony  of  marriage,  according  to 
the  rites  of  the  Church  of  England,  with  C.  at 
Kashmir,  in  India.  C.  presented  a  petition  to 
have  the  marriage  in  India  declared  null  and 
void,  and  the  citation  was  served  upon  A.  at  his 
residence  in  Dublin.  The  petition  contained  no 
allegation  relating  to  the  domicil  of  the  i)etitioner 
then  resident  in  England.  The  respondent  did 
not  appear. 

Held — that  the  respondent's  domicil  and 
residence  in  India  gave  the  Court  jurisdiction, 
and  (the  facts  having  been  proved)  the  marriage 
in  India  was  accordingly  declared  null  and  void. 

Johnson     v.    Cooke,     [1898]     2    Ir.     130— 

[Madden,  J. 

186.  Eape— 20  ic  21  Vict.  c.  27—48  &  49  Vict. 
c.  69,  s.  4 — Eridence.'] — A  wife  may  obtain  a 
divorce  from  her  husband  for  rape,  though  he 
has  only  been  prosecuted  and  convicted  under 
48  &  49  Vict.  c.  6!*,  s.  4,  of  an  attempt  to  have 
unlawful  carnal  knowledge  of  a  girl  under  the 
age  of  thirteen  years. 

The  observations  of  a  judge  at  the  trial  of 
a  criminal  action  are  not  evidence  against  a 
respondent  in  a  divorce  suit. 

Coffey  r.  Coffey,  [1898]  P.  1(59  ;  67  L.  .J.  (P. 
[D.  A.)  86  ;  78  L.  T.  796— Barnes,  J. 
And  see  No.  125,  siqjra. 

186.  j\uUity  Suit — Matrimonial  liesidence.']  — 
Matrimonial  residence,  not  domicil,  is  the  test  of 
jurisdiction  in  a  nullity  suit. 

The  petitioner,  born  in  Wales,  went  through 
the  ceremony  of  marriage  with  the  respondent, 
whose  domicil  was  in  Ireland.  They  lived 
together  in  the  Isle  of  Man  and  in  England  and 
Scotland.  The  respondent  at  the  time  of  the 
marriage  had  a  lawful  wife  living  who  had  been 
married  to  him  in  Liverpool. 

Held — that  the  petitioner  was  entitled  to  a 
decree  nisi  of  nullity. 

KoBERTSr.  Brennau,  [1902]  P.  143;  71  L.  J.  P. 

[74  ;  50  W.  R.  414  ;  86  L.  T.  599 ;  18  T.  L.  R. 

467 — Jeune,  P. 

187.  Unnatural  Offence  —  Sodomy  —  Matri- 
monial Offence — Matrimonial  Cause's  Act,  1857 
(20  k.  21  Vict.  c.  85),  s.  27.]— Sodomy  committed 
by  a  husband  with  his  wife  against  her  consent 
is  a  matrimonial  offence  within  sect.  27  of  the 
Matrimonial  Causes  Act,  1857. 

C.  V.  C,  (1905)  22  T.  L.  R.  26— Deane,  J. 

188.  Desertion — SejMration  Order  hy  Justices 
—  Two  Years'  Desertion  before  Order — Summary 
Jurisdiction  (^Married  Women}  Act,  1895(58  k 
59  Vict.  c.  39),  ss.  4,  5.]— A  wife,  having  been 
deserted  by  her  husband  for  more  than  two 
years,  obtained  from  a  Court  of  summary  juris- 
diction a  separation  oider  under  the  Summaiy 


Jurisdiction  (Married  Women)  Act,  1895.  She 
subsequently  discovered  that  her  husband  had 
both  before  and  after  the  separation  order  com- 
mitted adultery.  She  then  filed  a  petition  for 
divorce. 

Held — that,  as  there  had  been  desertion  for 
two  years  and  ui)wards  at  the  time  when  the 
separation  order  was  made,  and  as  her  husband 
had  then  committed  adultery,  the  jurisdiction  of 
the  Court  was  complete,  and  that,  as  she  was 
unaware  of  her  husband's  adultery  at  the  time 
when  she  obtained  the  se|>aration  order,  the 
latter  was  no  bar  to  her  setting  up  the  desertion 
with  his  adultery  as  a  ground  for  divorce. 

Lett  r.  Lett,  (1907)  23  T.  L.  R.  569— Buck- 

[nill,  J. 

189.  Judicial  Separation — Parties  resident  in 
England  hut  domiciled  Abroad — Proceedinys  for 
Divorce  in  Foreign  Country — Stay  if  Proceed- 
ings.']— A  wife  brought  a  suit  in  this  country 
against  her  husband  for  a  judicial  separation 
upon  the  ground  of  her  husband's  cruelty  and 
adultery.  The  domicil  of  the  parties  was 
German,  but  their  matrimonial  residence  was  in 
England.  The  husband  subsequently  took  pro- 
ceedings in  Germany  for  dissolution  of  marriage 
upon  the  ground  of  "wifely  disobedience"  on 
her  part  in  refusing  to  dismiss  her  medical 
attendant  ;  and  he  applied  to  stay  the  suit  in 
this  countiy  pending  the  hearing  of  the  German 
suit  for  divorce. 

Held — that  the  Court  had  jurisdiction  to 
entertain  the  suit  for  judicial  separation,  and  no 
reason  had  been  shown  for  a  stay. 

Von  Eckhardstein  r.  Von  Eckhardstein, 
[  (1907)  23  T.  L.  R.  539— Deane,  J. 

An  appeal  was  withdrawn,  23  T.  L.  R.  593. 

190.  Judicial  Separation  —  Foreigners — Resi- 
dence uitJi in  Jurisdiction — Particulars — Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
ss.  16,  22.] — An  action  for  judicial  separation, 
on  the  ground  of  the  adultery  of  her  husband, 
is  maintainable  by  an  English  lady  whose 
husband  is  a  German,  the  parties  being  domi- 
ciled abroad,  but  the  matrimonial  residence 
being  in  England. 

The  petitioner,  having  made  a  general  charge 
of  adultery  against  the  respondent,  was  granted 
leave  to  deliver  particulars  of  the  charge,  though 
the  respondent  did  not  ask  for  particulars. 

E.  *•.  E.,  (1907)  23  T.  L.  R.  364— Deane,  J. 

(k)  Nullity  of  Marriage. 

191.  Provision  for  Wife—2{)  k  21  Vict.  c.  85, 
s.  35.] — Where  a  petition  is  brought  for  a  declara- 
tion that  a  marriage  ceremony  is  null  and  void 
on  the  ground  that  the  respondent  had  a  husband 
living  at  the  time  of  the  ceremony,  the  Court 
cannot  ordinarily  make  it  a  term  of  granting  a 
decree  that  the  petitioner  shall  make  jnovision 
for  the  respondent. 

WilMns  V.  irv7Z'/»*  ([1890]  P.  108)  explained. 

A   petitioner  is  entitled  r.r  delito  jvxtiti(e  to 
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ti  lilted. 
a  declaration  of  nullity  of  marriage  when  the 
respondent's  husband  was  alive  at  the  time  ot 
the  second  marriatje,  and  the  Court  has  no  dis- 
cretion as  to  withholding  relief. 
lUTKMAX  r.  IUteman  (otherwise  HARRISON), 
[  (_1S98)  78  L.  T.  472— Barnes,  J. 

192.  Dhcn-tion  us  to  Decree  nisi  ov  Decree 
Ah.tolKfe  —  Jiiiiamii—  AH mon!/.]— The  principle 
on  which  every  decree  of  nullity  lias  been  made 
a  decree  nisi  in  the  first  instance  is  that  the 
Queen's  Proctor  may  have  an  opportunity  of 
intervening  wherever  there  is  any  possible  doubt 
as  to  the  facts  which  have  been  brought  before 
(he  Court.  In  .some  cases— bigamy— the  alimony 
should  cease  at  once  and  not  be  continued  uniil 
decree  absolute. 

Childers  r.  Childers,  (lSit9)  G8  L.  J.  P.  90— 

[Jeune,  P. 

193.  Eridence  of  Identity.]— \\'i  an  undefended 
jjctition  for  nullity  on  the  ground  of  impotence 
the  identity  of  the  respondent  not  appearing 
ought  to  be  proved  in  open  Court. 

H.  (otherwise  G.)  r.  H..   (1900)  69  L.  J.  P.  120 

[ — Barnes,  J. 

194.  Xou-co)miwmation  —  Inference  from  Be-  \ 
fiisii!  to  Kuhmit  to  Examination.']— \n    spite  of 
"the  petitioner's  repeated  protests  tiie  respondent 

refused  to  have  intercourse  with  his  newly- 
married  wife,  and,  in  fact,  the  marriage  was  not 
consummated.  The  petitioner  was  examined,  and 
found  to  be  normal.  The  resjiondent  refused  to 
submit  himself  to  e.xamination. 

Held— that  the  inference  which  entitled  the 
petitioner  to  relief  which  she  sought  might  be 
drawn,  and  she  was  entitled  to  a  decree  «(>/  with 
costs. 

F.  v.P.  (falsely  called  F.)  ((l.S9f.)  75  L.  T.  122 
— Jeune,  P.)  followed. 

B.    (otherwise   H.)  c.  B.,  [1901]  V.   89;  70  L.  J. 
[P.  4 — Barnes,  J. 

195.  Friyidit;/ — Itefn.fal  to  all  Jnterconvse — 
Property  settled — Exjiectaney —  Variation  of 
Marriaije  Settlement.] — Where  the  respondent 
resisted  all  attempts  at  intercourse  for  a  period  of 
si.K  months,  the  Court  annulled  the  marriage  and 
varied  the  marriage  settlement,  ordering  the 
respondent  to  pay  an  annual  sum  to  the 
jietitioncr. 

E.r.   E.  (otherwise  T.),  (1902)  50  VV.  R.  607  ; 
[87  L.  T.  149  ;  18  T.  L.  R.  643— Jeune,  P. 

196.  Ilitslxind's  Suit —  Xou-con.si/ in  motion  — 
Itrfiisal  of  Wife  to  mhinitto  Jn.i/irction — Positire 
Eridence  of  Incapacity.] — Wilful  refusal  to 
consummate  a  marriage  is  not  of  itself  sufficient 
to  support  a  nullity  suit,  although  in  some  cases 
the  Court  will  infer  incapacity  from  such  refusal. 

In  the  particular  case  the  Court  inferred 
incapacity  from  statements   made  by  the  wife. 


coupled   with  her  refusal  to  submit  to  medical 
inspection. 

Previous  authorities  considered. 

W.r.  S.  (or  VV.),  [1905]  P.  231  ;  74  L.  J.  P.  112  ; 
[93  L.  T.  456— Barnes,  P. 

197.  Hiisoand'.f  Suit— Presumption  of  In- 
capacity—Delay in  tailing  Proceedings— Ex- 
planation <»/■.]— On  a  husband's  petition  for 
nullity  it  appeared  that  the  parties  had  been 
married  for  seventeen  years,  th;it  the  wife  had 
refused  to  allow  the  marriage  to  be  consum- 
mated, and  now  declined  to  submit  to  medical 
examination. 

The  husband  excused  the  delay  on  the  ground 
that  while  he  held  a  responsible  position  in  the 
Church  legal  proceedings  would  have  caused  a 
scandal  in  the  diocese. 

Held— that  the  delay  was  satisfactorily  ex- 
plained, and  that  the  Court  would  presume  the 
wife's  incapacity. 
8.  r.  B.  (or  S.),  (190.5)  21  T.  L.  E.  219— Barnes,  J. 

198.  Ilushand.s  Suit— Refusal  of  Wife  to  con- 
summate Marriaqe— Delay.]— The  parties  were 
married  in  1887,' and  the  wife  refused  to  con- 
summate the  marriage.  The  husband,  a  clergy- 
man, three  months  afterwards,  in  the  honest 
belief  and  being  so  advised  that  he  could  not 

1  obtain  relief  from  the  Court  as  the  marriage  had 
I  taken  |)lace  so  recently,  executed  a  separation 
deed.     In  1905  he  consulted  other  solicitors  and 
filed  a  petition  for  nullity  of  marriage. 

Held— that  on  proof  of  these  facts  a  decree 
ni.n  should  be  granted. 

M.    r.   M.  (or   H.),   (1906)  22   T.    L.    R.    719— 

[Deane,  J. 

199.  Petition  by  I'crson  detained  in  Limatic 
A.'iyliim  under  Order  of  Magistrate— Ouardian 
ad  litem.]— The  Court  granted  a  decree  mi-i  for 
a  dissolution  of  marriage  on  the  petition  of  a 
person  detained  in  a  lunatic  asylum  under  a 
reception  order  made  by  a  magistrate  the 
petitioner  appearing  by  his  guardian  ad  litem. 

Bakery.  Baher  (  (1881)  6  P.  D.  12  ;  49  L.  J.  P. 

83  C.  A.)  followed.  . 

BURRELL  r.  Burrell  AND  Blake,  (1901)  17 

[T.  L.  R.  41  —Barnes,  J. 

200.  Non-consummation — Inference  of''''  Prac- 
tical Incapacity."]— AWhongh  medical  evidence 
disproves  any  actual  and  physical  incapacity  on 
the  iiart  of  a  wdfe,  the  Court  may  draw  the 
inference  of  "  practical  "  incapacity  from  the 
fact  that  her  husband,  though  anxious  to  con- 
summate the  marriage,  has  been  unable  to  induce 
her  to  consent  to  his  wishes. 
A.  B.  r.  C.  D.,  (1906)  8  F.  603.— Ct.  of  Sess. 

201.  Petitioners  Precious  Incontinence.]— In 
a  wife's  suit  for  nullity  on  the  ground  of  her 
husband's  impotence  it  appeared  that  the  wife, 
upon  being  medically  examined,  was  found  not 
to  be  rirgo  Intacta.  In  her  evidence  she  stated 
that  she  was  seduced  by  another  man  before  she 
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tinued. 
married  the  respondent,  and  that  that  accounted 
for  the  medical  report.  The  respondent  did  not 
appear  to  the  suit,  and  when  served  with  the 
petition  said  that  he  would  not  defend,  as  he 
must  admit  the  truth  of  the  allegations  con- 
tained in  the  petition.  The  Court  granted  a 
decree  nisi. 

E.  (or  K.)  V.  E.,  (1907)  24  T.  L.  R.  65— Deane,  J. 
See  also  No.  234. 

(1)  Practice. 

(a)   Appeals  and  Keio  Trials. 

202.  Additional  Eridence.'] — A  new  trial  will 
not  be  granted  on  the  ground  of  the  discovery  of 
fresh  evidence,  unless  the  proposed  evidence  is 
such  that  there  is  a  reasonable  probability  that, 
if  brought  before  the  jury,  a  different  verdict  to 
that  in  the  former  trial  would  be  given. 

A  petitioner  asked  for  a  re-hearing  on  the 
ground  that  since  the  hearing  of  his  suit  and  the 
decision  then  given  against  him,  additional 
evidence  of  a  material  character  had  been 
discovered. 

Held — that  as  the  additional  evidence  seemed 
to  be  such  as,  in  default  of  adequate  explanation, 
would  put  the  case  in  a  different  light,  there 
ought  to  be  a  new  trial. 

Anderson  v.  Titmas  (  (1877)  36  L.  T.  711) 
followed. 

Taylor  r.  Taylor  and  Darg,  (1899)  68  L,  J.  P. 
[116  :  81  L.  T.  494— Div.  Ct. 

203.  Appeal  to  the  House  of  Lords  as  to  Xeiv 
Trial —  Competency  of  Appeal — Supreme  Court  of 
Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  s.  9.] 
— The  appellant  and  the  co-respondent  gave 
notices  of  motion  for  a  new  trial  of  a  petition  for 
dissolution  of  marriage  presented  by  the  appel- 
lant against  the  respondent  and  co-respondent, 
and  the  Court  of  Appeal  granted  the  application 
in  both  cases,  and  ordered  a  new  trial  of  all  the 
issues  as  to  which  evidence  had  been  heard  before 
the  jury.  The  appellant  did  not  obtain  leave  to 
appeal. 

Held— that  an  appeal  against  the  judgment 
of  the  Court  of  Appeal  lay  to  the  House  of  Lords, 
as  the  question  was  not  a  mere  question  of  inter- 
locutory matter  or  a  matter  of  practice,  but  it 
touched  the  dissolution  of  marriage. 

BUTCHART  V.  BUTCHART,  [1901]  A.  C.  266  ;   70 
[L.  J.  P.  29  ;  84  L.  T.  209— H.  L.  (E.). 

204.  Application  for  lie-hear in/f — Cause  tried 
tvithout  a  Jury — To  lohat  Court — Divorce  Rules, 
r.  62.] — An  application  for  the  re-hearing  of  a 
suit  for  dissolution  of  marriage  tried  without  a 
jury  must  be  made  to  a  Divisional  Court. 

Smith  V.  Smith  ([1897]  P.  293  ;  66  L.  J.  P. 
151  ;  46  W.  K.  24  ;  77  L.  T.  206  —  C.  A.) 
followed. 

Watson  v.  Watson,  (1903)  89  L.  T.  78  ;  19 
[T.  L.  R.  567— Jeune,  P. 


205.  Decree  nisi — Application  for  New  Trial 
iy  Co-respondent  alone — Application  granted — 
Case  never  set  doiun — Effect  as  regards  the 
Respondent.'] — After  a  decree  nisi  the  co-respon- 
dent alone  moved  for  a  new  trial  and  the  Court 
of  Appeal  ordered  "  the  verdict  and  judgment  to 
be  set  aside  and  a  new  trial  held."  The  petitioner 
did  not  set  the  case  down  again,  and  the  co- 
respondent was  accordingly,  on  his  own  applica- 
tion, dismissed  from  the  suit.  Nevertheless  the 
petitioner  asked  to  have  the  decree  made  absolute 
against  the  respondent. 

Held — that  the  order  of  the  Court  of  Appeal 
had  absolutely  annulled  the  decree  nisi  as  against 
the  respondent  also. 

WORSLEY  r.  WORSLEY  AND  WORSLEY  (1904)  20 

[T.  L.  R.  171— Jeune,  P. 
See  also  No.  102. 

Qj')  Arrangement  of  Lists. 

206.  Wife's  Petition  —  Return  of  Wife  to 
Cohahitation  pending  Suit  — •  Placing  Case  in 
Reserved  List.] — Since  the  petition  of  the  wife 
for  dissolution  of  marriage  had  been  filed  she  had 
returned  to  cohabitation  with  her  husband. 
Application  was  made  on  behalf  of  the  wife 
when  the  case  was  called  on  that  it  might  not  be 
struck  out  for  want  of  prosecution,  and  that  the 
petition  should  not  be  dismissed  until  payment 
of  the  taxed  costs. 

Held — that  the  proper  practice  was  to  put 
the  case  in  the  reserved  list. 

Warwick  r.  Warwick,  (1901)  85  L.  T.  173  ;  17 
[T.  L.  R.  632— Jeune,  P. 

207.  Withdraival  of  Claim  for  Damages  — 
Notice  to  Opposite  Parties — Transfer  to  Unde- 
fended List.] — When  no  appearance  has  been 
entered  by  either  the  respondent  or  co-respon- 
dent, against  whom  damages  are  claimed,  by 
leave  of  Court,  and  without  notice  to  the  respon- 
dent or  co-respondent,  the  claim  for  damages 
may  be  withdrawn  and  the  case  transferred  from 
the  common  jury  to  the  undefended  list.  [But 
see  Divorce  Rule  36.] 

Chamberlain  r.  Chamberlain,  (1907)  51  Sol. 
[Jo.  357— Bucknill,  J. 


(c)  Contents  of  Petition. 

208.  Petition  claiming  Damages  against  Co- 
respondent— Specifying  Sum.] — If  damages  are 
claimed  against  a  co-respondent,  a  specific  sum 
must  be  claimed  in  the  petition. 

Spedding  v.  Spedding  and  Smith  ((1862)  31 
L.  J.  M.  C.  96)  followed. 

Pegler  v.  Pegler  and  Russell,  (1902)  85 
[L.  T.  649  ;  18  T.  L.  R.  13— Barnes,  J. 

209.  Hushaiid's  Petition — Statement  of  Domicil 
of  Husband — No  Statement  as  to  Wife's  Domicil 
—Divorce  Rule  220  of  1905.]— It  "is  sufficient, 
under  Divorce  Rule  220  of  1905,  to  insert  in  a 
petition  the  domicil  of  the  husband  without 
stating  that  of  the  wife,  unless  the  petitioner  is 
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tinncd. 
assertinjj  a  domicil  for  the  wife  diileient  from 
tliat  of  the  husband. 
In  re  the  Tetition  of  E.  L.  Clark  for  the 

[Dissolution  of  his  Marriage,  (1906)  75 
L.  J.  P.  7  ;  22  T.  L.  R.  158— Deane,  J. 

(d)  Delay.^ 

210.  AhKpnce  of  Mean.t.'\—A  private  in  the 
Royal  Artillery  in  1876  heard  that  his  wife,  who 
had  deserted  him  in  1874,  was  living  with  another 
man.  but  he  did  not  know  his  name,  and  he  had 
no  money  to  make  inquiries  with.  When  in- 
valided home  in  18!)2  from  India  he  made  no 
inquiries  about  his  wife  nor  did  he  write  to  her. 
Evidence  was  given  that  the  respondent  and 
co-respondent  had  been  living  together  for 
twenty-three  or  twenty-four  years.  The  case 
was  undefended. 

Held — that  though  the  delay  had  been  very 
great,  there  would  be  a  decree  'nisi. 

Edwarps     r.    Edwards    and     Doncaster, 
[(1901)  17  T.  L.  R.  38— Jeune,  P. 

211.  "  Unreasonable  Delay" — Want  of  Means 
— Insanity  of  llesjnmdent.] — A  divorce  may  be 
gi-anted  in  the  unavoidable  absence,  by  reason  of 
mental  derangement,  of  one  of  the  parties. 

A  woman  was  guilty  of  adultery  in  1888.     In 

1889  she  was  sent  by  the  magistrates  to  the 
workhouse,  owing  to  her  state  of  mind  ;  and  in 

1890  she  was  removed  to  a  lunatic  asylum  as 
a  dangerous  lunatic.  There  she  remained  ever 
since,  a  confirmed  lunatic.  The  petitioner  at  the 
time  she  left  him  in  1888  was  earning  about  £3 
a  week  as  a  machinist,  and  he  had  two  children 
to  maintain.  His  debts  amounted  to  about  £20 
and  a  quarter's  rent.  From  his  wife's  state  of 
health  lie  thought  that  she  might  die.  The 
official  solicitor,  as  guardian  ad  litem,  pleaded 
"  unreasonable  delay "  in  presenting  and  pro- 
secuting the  petition. 

Held — that  want  of  means  did  not  stop  the 
husband  from  taking  proceedings  ;  that  the  hus- 
band being  told  by  his  employer  that  he  must 
find  out  the  man  with  whom  the  respondent  had 
f'onmiitted  adultery  was  not  a  valid  excuse  for 
the  ju'otracted  (ielay  ;  and  that  the  petitioner  was 
excused  for  the  delay  on  the  ground  that  he 
might  well  jjrefer  to  wait,  in  the  hope  that  the 
hand  of  death  might  release  her  and  him,  rather 
than,  by  taking  proceedings  to  have  his  marriage 
dissolved,  east  upon  his  wife  the  stigma  of 
adultery,  and  thus  brand  his  daughters  as  the 
children  of  an  adulteress. 

.loiiNsox  r.  Johnson,  [1901]  P.  193  ;  70  L.J.  P. 
[44  ;  84  L.  T.  725— Jeune,  P. 

212.  Petitioner's  Mixeonduct  —  Hushand's 
J'ltition  —  Iliishand  having  married  again  — 
An  reasonable  (irovnds  for  beliering  Wife 
dead  —  Cont inning  to  lire  ivifh  Seeond  W'ife 
after  aseertaining  First  Wife  to  be  alive 
—  Discretion  if  Court  —  Ji/atrinionial  Canses 
Art,  \^:,1  (20  &  21  Vict.  e.  85),  s.  31.]— A 
petitioner  was  married  in  ISOS  ;  in  1874,  owing 


to  his  poverty,  his  wife  left  him,  and  afterwards 
refused  to  return  to  him.  He  was  subsequently 
told  that  she  was  "  dying."  In  1875  he  married 
again.  In  1887  he  discovered  that  his  wife  was 
alive  and  had  also  re-married.  He  still  continued 
to  live  with  his  second  "  wife,"  and  in  1903  filed 
his  petition. 

Held — that  under  the  circumstances  of  the 
case  the  petition  must  be  dismissed  on  the 
grounds  of  delay,  and  also  on  the  grounds  that 
the  petitioner  had  not  in  the  first  instance  made 
proper  inquiries,  and  after  learning  the  truth 
had  lived  for  fourteen  years  in  adultery. 

Constantinidi  v.  Constantinidi  and  Lance 
([1903]  P.  246  ;  72  L.  J.  P.  82  ;  89  L.  T.  340  ; 
19  T.  L.  R.  099- Jeune,  P.,  No.  165,  suina)  dis- 
tinguished. 

Pegg  X.  Pegg  and  Gowing,  (1904)  20  T.  L.  R. 

[353 — Barnes,  J. 

213.  Practiee — Application  for  Decree  to  be 
made  absolute — Delay  in  applying — Decree  nisi 
— Amendment  of  Claim  so  as  to  ash  for  Judicial 
Separation. '\ — A  petitioner  is  entitled  to  a 
reasonable  time  to  determine  whether  to  apply 
for  a  decree  nisi  to  be  made  absolute.  The 
respondent  is  not  necessarily  entitled  to  have 
the  petition  dismissed  because  application  for  a 
decree  absolute  is  not  made  directly  the  six 
months  have  expired. 

A  petitioner  who  has  obtained  a  decree  nisi 
may  amend  the  claim  by  asking  for  a  rescission 
of  the  decree,  and  a  decree  of  judicial  separation 
instead. 

PARSONS  V.  Parsons,  [1907]  P.  331  ;  76  L.  J.  P. 
[159  ;  23  T.  L.  R.  749— Bucknill,  J, 

(e)  Divorce  Bill. 

214.  Domicil  —  Petitioner  a  Domiciled  D-ish- 
man — English  Decree  nisi — Doubt  as  to  opera- 
tion in  Ireland — liiUto  remove  Donbts.'] — Where 
there  are  doubts  as  to  the  operation  in  Ireland  of 
an  English  divorce  decree,  the  petitioner  being 
domiciled  in  Ireland,  the  proper  course  is  to 
obtain  an  Act  confirming  the  decree  and 
removing  doubts. 

Malone's  Divorck  Bill,  [1905]  A.  C.  314— 

[H.  L.  (Ir.). 

215.  Procedure — Copij  of  Jvdqnient — Standing 
Orders  of  the  House  —  Ord.  177.]— On  the 
hearing  of  a  petition  that  a  Bill  of  Divorce  may 
be  read  a  second  time  and  sent  to  committee,  a 
certified  copy  of  any  judgment  affecting  the 
matter  given  in  the  Irish  Courts  must  be  supplied 
by  the  registrar  of  such  Court  for  evidence  before 
the  House. 

Galway's  Divorce  Bill,  (1907)  51  Sol.  Jo. 

[306— H.  L.  (Ir.). 

216.  Ireland  —  Decree  nisi  under  English 
Divorce  Acts — Doubt  as  to  Validity  of  Decree — 
Domicil.'] — Where  there  are  doubts  as  to  the 
operation  of  a  decree  under  the  English  Divorce 
Acts  for  the  dissolution  of  the  marriage  of  a 
domiciled  Irishman,  the  proper  course  is  to  apply 
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for  an  Act  of  Parliament  confirming  the  decree 
and  removing  all  doubts. 

Grimshaw's  Divorce  Bill,  (1907)  51  Sol.  Jo 
[529— H.  L.  (Jr.). 
See  also  Nos.  130,  135. 


{/)  Endence- 

217.  HushaiuVs Petition— ''Alleged  Adulterer'' 
— Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  s.  28.]— In  a  petition  by  the  husband,' 
charging  various  acts  of  adultery,  between  his 
vi'ife  and  a  named  co-respondent,  extending  over 
the  period  when  a  child,  of  which  the"  peti- 
tioner was  not  the  father,  must  have  been 
conceived  by  the  wife,  the  registrar  refused  to 
allow  the  case  to  be  set  down  until  an  appli- 
cation should  have  been  made  to  the  Court  for 
leave  to  proceed  without  citing  any  person, 
other  than  the  man  named  in  the  petition,  as 
a  co-respondent. 

It  appeared  from  the  affidavits  filed  upon  the 
motion  that  the  wife,  when  her  pregnancy  was 
discovered  by  the  petitioner,  had  made  a  verbal 
and  written  confession  of  adultery  with  a  par- 
ticular man,  who  was  not  the  man  named  in  the 
petition  as  a  co-respondent,  but  the  petitioner 
stated  that  he  did  not  believe  that  the  man  so 
implicated  by  the  wife  was  guilty  of  the  adultery 
imputed  to  him. 

Held — that  a  person  so  implicated  is  entitled 
to  an  opportunity,  if  he  choose  to  avail  himself 
of  it,  to  appear  and  defend  his  character  :  but 

Held,  further,  that  as,  in  the  present  case, 
the  Court  was  satisfied,  upon  the  affidavits  laid 
before  it,  that  tlie  person  so  implicated  in  the 
wife's  confession  did  not  desire  to  be  made  a 
co-respondent,  and  that  there  was  no  substantial 
risk  of  matters  which  the  Court  ought  to  know 
being  left  undisclosed  by  his  lematning  outside 
the  suit,  the  application  for  leave  to  proceed 
without  citing  him  should  be  acceded  to. 
Edwards  r.  Edwards  and  Wilson,  [1897]  P 

[316  ;  67  L.  J.  P.  1  ;  77  L.  T.  406  ;  13  T.  L.  R.' 

592 — Jeune,  F. 

218.  Statements  to  Third  Persons.]— A  witness 
called   to   prove   a   husband's    cruelty   may   be 
asked  whether  the  wife  made  a  complaint  about 
the  husband  on  a  certain  occasion. 
Berry  v.  Berry,  (1898)  78  L.  T.  688— Jeune,  P. 

219.  Variation  of  Settlements— Motion  upon 
Be^gistrars  Report— Legitimaeij  of  Child  horn  in 
Wedlock — Motion  adjourned — Petition  to  he  pre- 
sented to  decide  Question  of  Legitimacy.]— In 
the  course  of  an  undefended  "suit  for  dissolution 
of  marriage  presented  by  the  husband,  it 
appeared  that  the  respondent  had  made  a 
written  statement  in  the  form  of  a  letter  to  the 
petitioner  as  to  the  paternity  of  the  only  child, 
with  the  object  of  retaining  its  custoiJy.  Upon 
petition  for  variation  of  the  marriage  settle- 
ment, it  was  urged  on  behalf  of  the  trustees  of 
the  settlement  that  the  respondent's  statement 


was  inadmissible,  and  that  so  important  a  matter 
as  that  of  the  legitimacy  of  the  child  ought  not 
to  be  dealt  with  upon  motion.  The  Court  there- 
upon adjourned  the  motion  as  to  variation,  and 
directed  the  official  solicitor  to  present,  on  behalf 
of  the  child,  a  petition  for  declaration  of  legiti- 
macy. 

Douglas  v.  Douglas  and  Trevor,  (1898)  78 
[L.  T.  88— Jeune,  P. 

220.  Acts  of  Familiarity  prior  to  Petition — 
Acts  of  Adultery  svhseqvent  to  Petition.] — In  an 
undefended  suit  of  the  husband  for  dissolution 
of  marriage  on  the  ground  of  his  wife's  adultery 
with  the  co-respondent,  evidence  to  show  that 
after  the  date  of  the  petition  the  respondent 
and  co-respondent  were  living  together  was 
admitted  to  show  what  inference  the  Court 
ouglit  to  draw  from  the  acts  of  familiarity  of 
which  evidence  had  already  been  given,  and 
which  related  to  a  period  anterior  to  the  filing 
of  the  petition. 

Wales  v.  Wales,  [1900]  P.  63  ;  69  L.  J.  P.  34— 

[Barnes,  J. 

221.  Adultery  —  0,thcial  Document  —  Army 
Form  Medical  Sheet.]— To  prove  that  the  re- 
spondent, a  soldier  in  the  army,  had  committed 
adultery,  an  army  form  medical  sheet  under  rule 
208  of  the  Royal  Army  Medical  Service  Rules, 
showing  that  the  respondent  had  been  admitted 
to  hospital  suffering  from  a  certain  illness,  was 
put  in  evidence. 

Held— that  this,  being  an  official  document 
properly  produced,  was  evidence  of  adultery. 
Gleen  v.   Gleen,   (1901)    17    T.    L.    R.    62— 

[Jeune,  P, 

222.  Commission  to  take  Eiidence  Ahroad— 
Petition  Jiled  but  not  served — Costs.] — On  a 
motion  e:r  parte  by  petitioner  (wife)  for  a  com- 
mission to  take  the  evidence  of  witnesses  in 
Toronto,  Canada,  who  were  about  to  leave  that 
city,  the  petition  having  been  filed  only  that 
morning,  and  not  served  on  the  husband  :  — 

Held — that  if  the  wife  had  means  to  defray 
the  necessary  expense  the  order  might  be  made, 
subject  to  any  questions  of  admissibility  of  the 
evidence  thereafter. 

Vallentine  v.  Vallentine,  [19011    P    283  • 
[70  L.  J.  P.   89  ;    85  L.   T.  171  ;  17  T.'l.  r! 

564 — Jeune,  P. 

223.  Evidence  of  Mi.mmduct— Questions  put 
to  Hespondent  on  .serving  Petition— Practice  di.<<- 
approred  hy  C«v//f.]— The  Court  disapproves 
strongly  of  a  person  serving  papers  interrogating 
the  party  served  in  order  to  obtain  admissions 
of  misconduct. 

Hallam  r.   Hallam,  (1904)  20  T.  L.  R.  34— 

[Bucknill,  J. 

224.  Suppression  of  Material  Facts— Inter- 
vention of  King's  Proctor-  Facts  ivhich  icould 
have  been  crcused  hy  the  Court— Refusal  of 
Decree.]— K  wife,  petitioner  in  a  divorce  suit 
concealed  the  fact  that  she  had  herself  com- 
mitted adultery.     Such  adultery  was  due  to  her 
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liusbiind's  duress  ;  and  the  Court  would  in  its 
discretion  have  granted  her  a  decree  notwith- 
standing it. 

The  King's  Proctor  intervened  on  the  ground 
of  suppression  of  material  facts. 

Hkld — that  though,  had  the  facts  been  dis- 
closed, the  Court  would  in  the  first  instance 
have  overlooked  the  misconduct,  yet,  as  they 
liad  been  suppressed,  a  decree  absolute  must  be 
refused. 

Roche  r.  Hoche,  [190r>]  P.  142  ;  72  L.  J.  P.  50  ; 
r!»2  L.  T.  6G8  ;  21  T.  L.  R.  332— Deane,  J. 

225.  Eridence  —  Question  as  to  Adultery  — 
Eridrnre  Amendmpnt  Act,  1869  (32  &  33  Vict. 
c.  C8),  «.  3.] — A  suit  for  variation  of  settlements, 
instituted  after  decree  absolute  for  a  divorce,  is 
not  a  "  proceeding  instituted  in  consequence  of 
adultery"'  witliin  the  meaning  of  sect.  3  of  the 
Evidence  Amendment  Act,  1869.  Therefore, 
when  in  such  a  suit  an  issue  is  directed  as  to  the 
paternity  of  a  child,  a  witness  cannot  refuse  to 
answer  a  question  as  to  his  adultery  with  the 
child's  mother. 

It  is  not  now  sufficient  ground  for  refusing  to 
answer  such  a  question  to  say  that  an  answer 
m'glit  subject  the  witness  to  ecclesiastical 
censure. 

Dictum  of  Bowen,L.J.,  in  lledfrrn  v.  liedfern 
([1891]  P.  139  ;  60  L.  J.  P.  9  ;  55  J.  P.  37  ;  39 
W.  K.  212  :  64  L.  T.  68— C.  A.)  not  followed. 

Evans  /•.  Evaxs  and  Blyth,  [1904]  P.  378  ; 
[73  L.  J.  P.  114  :  20  T.  L.  R.  612  ;  91  L.  T. 
600— Barnes,  J. 
And  xee  No.  286. 

226.  Uncorrohorated  Evidence  of  Petitioner — 
Discretion  of  Court. '\ — Although  as  a  rule  the 
Court  does  not  act  upon  the  uncorroborated 
evidence  of  a  petitioner,  there  is  no  rule  fif  law 
which  prohibits  it  from  so  doing :  it  will  do  so 
if  satistied  that  the  story  put  forward  is  a  true 
one,  and  that  there  is  no  collusion. 

Curtis  v.  Curtis,  (190.5)  21  T.  L.  R.  676— 

[Deane,  J. 

227.  Scpuniliiin  Order  on  Ground  of  Cruelty — 
Conviction  admitted  as  Corroborative  Evidence 
on  M'ife's  Petition  —  Summary  Jurisdiction 
(Married  M'omcn)  Act,  1895  (58  &  .59  Vict.  ^'.39), 
ss.  4,  5.] — A  husband  was  convicted  before  a 
stipendiary  magistrate  of  persistent  cruelty  to  his 
wife,  and  a  separation  and  maintenance  order 
was  made  against  iiim  under  sect.  5  of  the  Sum- 
mary Jurisdiction  (Married  Women)  Act,  1895. 
The  wife  subsequently  petitioned  for  a  divorce 
upon  tlie  ground  of  her  husband's  adultery  and 
cruelty.  As  corroboration  of  the  wife's  evidence 
lis  to  the  cruelty  she  tendered  the  depositions  of 
the  witnesses  who  gave  evidence  l)efore  the 
magistrate,  and  who  had  left  the  country  and 
could  not  be  found,  and  alternatively  tendered 
the  conviction  it.self. 

The  ('ourt  refused  to  admit  the  depositions  of 
the  witnesses,  but  admitted  the  conviction  as 
'i^rroborative   evidence,   being  satisfied   in    the 


particular  case  that  the  husband  had  been  guilty 
of  cruelty,  and  that  the  witnesses  called  before 
the  magistrate  had  properly  satisfied  that  Court 
that  the  charge  of  cruelty  within  the  Act  of 
1895  had  been  established. 

JUDD  r.  JUDD,  [1907]  P.  241  ;  76  L.  J.  P.  118  ; 
[23  T.  L.  R.  538— Deane,  J, 

228.  Confession  of  Misconduct — No  Corrobora- 
tion—  }MtefJu'r  sutficient.] — There  is  no  hard 
and  fast  rule  that  the  Court  in  a  divorce  suit 
will  not  act  upon  an  uncorroborated  confession 
of  misconduct.  It  will  do  so  if  the  surrounding 
circumstances  satisfy  it  that  the  confession  is  a 
true  one. 

Getty  r.  Getty,  [1907]  P.  334;  76  L.  J.  P. 
[158— Bucknill,  J. 

229.  Proof  of  Foreign  Marriage.'] — In  a  nullity 
suit  it  was  proved  that  the  marriage,  a  foreign 
one,  was  valid,  assuming  that  a  certain  prior 
divorce  decree  affecting  one  of  the  parties  was 
valid.  In  a  subsequent  divorce  suit  between  the 
same  parties  : — 

Held — that  expert  evidence  must  nevertheless 
be  called  to  prove  the  validity  of  the  marriage 
in  question. 

P.ATER  V.  BATER  AXD  OTHERS,  [1907]   P.  333— 

[Bucknill,  J. 

230.  Identification  by  Photograph.  ]  —  Under 
special  circumstances  the  Divorce  Court  will  act 
upon  identification  by  photograph  only. 

Dawson  r,  Dawson  and  Another,  (1907)  23 
[T.  L.  R.  716— Bucknill,  J. 

231.  Commission — Commission  before  Service 
of  Citation  and  Petition.] — The  Court  allowed  a 
commission  to  issue,  before  service  of  the  citation 
and  petition  for  divorce,  to  examine  witnesses  at 
a  place  abroad,  where  the  respondent  was,  upon 
the  ground  that  a  great  saving  of  expense  would 
be  thereby  effected. 

Gribbon  v.  Gribbon,  (1907)  24  T.  L.  R.  160— 

[Deane,  J. 

232.  Privilege— King' s  Proctor's  Intervention 
— Suppression  of  Material  Facts — Alleged  Advice 
of  Solicitors — Pescission  of  Decree  nisi.] — The 
plea  of  privilege  cannot  be  relied  upon  to  keep 
back  material  facts  from  the  Court  in  a  divorce 
suit  ;  nor,  if  a  client  has  attacked  the  character 
of  her  solicitors,  will  privilege  prevent  them 
from  vindicating  it. 

Lambart  v.  Lambart,  (1907)  51  Sol.  Jo.  345 — 

[Barnes,  P. 

233.  Ural  Evidence  supplementing  Ajfidavit — 
Agreement  to  disj)pn.w  loith  Oral  Evidence.]  — 
Tlie  Court  has  power  to  supplement  affidavit 
evidence  by  oral  evidence,  notwithstanding  an 
agreement  of  the  parties  before  the  registrar  to 
dispense  with  oral  evidence,  and  although  the 
report  of  the  registrar  is  not  being  appealed 
against. 


he    B.  r.  B.,  (1907)  51  Sol.  .Jo.  430— Bucknill,  J, 
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234.  Cross-examination — Xo  Plea  of  Want  of 
Sincerity  —  Evidence  Furtlter  Amendment  Act, 
1869  (32  &  33  Vict.  c.  68),  s.  'i— Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  8.5),  s.  43.]— 
An  action  was  brought  for  nullity  of  marriage 
on  the  ground  of  impotence,  and  there  was  a 
cross-action  for  dissolution  of  marriage  on  the 
ground  of  the  petitioner's  adultery.  In  the  first 
action  the  respondent  proposed  to  cross-examine 
the  petitioner  as  to  her  alleged  improper  intimacy 
with  the  person  named  as  co-respondent  in  the 
second  action  in  order  to  show  want  of  sincerity 
on  the  part  of  the  petitioner. 

Held — that  the  cross-examination  could  not 
be  allowed. 

M.  V.  D.  (  (1885)  10  F.  D.  175)  not  followed. 

The  respondent  thereupon  tendered  evidence 
for  the  purpose  of  establishing  the  alleged  inti- 
macy, so  as  (1)  to  show  want  of  sincerity,  and 
(2)  to  rebut  the  presumption  as  to  the  petitioner's 
physical  condition  arising  from  the  medical 
report. 

Held — that  the  evidence  was  not  admissible 
upon  the  ground  that  there  was  no  plea  upon 
the  record  of  want  of  sincerity  or  incapacity. 

S.  (otherwise  G.)  r.  S.,  [1907]  P.  224  ;  76  L.  J.  P. 
[118  ;  23  T.  L.  R.  460— Deane,  J. 

See  also  Nos.  71,  179,  185,  202. 

(y)  Heavinfj. 

236.  Biijht  to  hegin  Petition  for  JRestitution — 
Aiiswer  alleging  Adultery — Onus  Probandi.] — 
Where  a  wife  petit  ions  for  a  decree  of  restitiition 
of  conjugal  rights,  and  the  husband  in  his 
answer  denies  that  he  has  no  just  cause  for 
separating  and  living  apart  from  his  wife,  and 
alleges  that  the  separation  was  brought  about  by 
his  wife's  adultery,  the  onus  of  proof  lies  on  the  i 
husband,  and  bis  counsel  should  begin.  i 

Cher r II  v.  Cherry  ((1858)1  Sw.  i:  Tr.  319) 
followed. 

Smith  r.  Smith,  [1900]  P.  66  ;  69  L.  J.  P.  44— 

[Jeune,  P. 

236.  Act  on  Petition  alleging  Foreign  Domicil 
— Ansioer  to  Act — Power  to  order  Trial  by  Jury 
—Matrimonial  Canses  Act,  1857  (20  &  21  Vict. 
c.  8o),ss.28,  36 — Dirorce  Rides,  r.  61. J — A  suitor 
is  entitled  under  sect.  28  of  the  Matrimonial 
Causes  Act,  1857,  to  have  any  disputed  question 
of  fact  tried  by  a  jury  ;  and  Divorce  Kule  61  does 
not  exclude  this  right,  when  an  Act  of  Petition 
has  been  filed  alleging  a  foreign  domicil,  and 
objecting  to  the  jurisdiction  of  the  English 
Court. 

LOWENFELD    V.    LOWENFELD    (CORBETT    inter- 

[vening),  [1903]  P.  177  ;    72   L.  J.  P.  57  ;    89 

L.  T.  146  ;  19  T.  L.  K.  542— C.  A. 

237.  Hearing  in  camera.] — Though  it  is  only 
in  nullity  suits  that  a  hearing  in  camera  is 
authorised  by  express  enactment,  yet  a  Divorce 
Court,    like    the   old    Ecclesiastical   Court,   and 


indeed  all  Courts  of  the  realm,  has  an  inherent 
power  to  try  in  camerd  any  case,  when  it  is 
reasonably  clear  that  justice  cannot  be  done  by 
a  public  hearing — e.g.,  where  the  presence  of  a 
mixed  audience  renders  a  real  examination  of 
the  facts  almost  impossible. 

Druce  r.  Druce  and  Gibbs,  [1903]  P.  144  ;  72 
[L.  J.  P.  51  ;  88  L.  T.  573  ;  19  T.  L.  R.  387— 

Jeune,  P. 

238.  King's  Proctor — Intervention — Ko  Answer 
filed  —  Duty  to  j^rove  Facts.]— The  petitioner 
having  obtained  a  decree  nisi  for  a  divorce,  the 
King's  Proctor  intervened  and  filed  a  plea  alleg- 
ing that  the  petitioner  had  committed  adultery. 
The  petitioner's  solicitors  wrote  to  the  King's 
Proctor  that  their  client  denied  the  allegations 
in  the  plea,  but  that  she  had  not  the  means  to 
contest  the  matter. 

Held — that  the  King's  Proctor  need  not  prove 
the  allegations  in  the  plea,  but  might  proceed  by 
motion. 

Crowden  r.  Crowden,  (1906)  23  T.  L.  R.  143— 

[Deane,  J, 

(A)  Interlocutory  Proceedings. 

239.  Unhnown  Adulterer — Wife's  Statement — 
Alleged  Adulterer  named  by  Wife — A^o  other 
source  of  Information — Motion  for  leave  to  Pro- 
ceed without  citing  any  Co-respondent  —  Motion 
adjourned  —  Inquiries  ordered  to  be  made  from 
the  Wife.] — A  wife,  in  answer  to  inquiries  by  her 
husband  touching  the  paternity  of  a  child  with 
which  she  was  pregnant,  and  of  which  he  could 
not  be  the  father,  gave  the  name  of  a  man,  and 
made  certain  statements  which  she  said  were 
within  the  petitioner's  knowledge,  but  of  which 
he,  declared  he  knew  nothing;  neither  did  he 
know  of  the  existence  of  such  a  man. 

After  petition  filed,  and  upon  motion  by  the 
husband  (petitioner)  for  leave  to  proceed  without 
citing  any  person  as  co-respondent : — 

The  Court  directed  the  petitioners  solicitor  to 
write  to  the  respondent  with  a  view  to  having  a 
personal  interview  with  and  obtaining  an  expla- 
nation from  her,  and  refused  to  make  an  order 
in  the  petitioner's  favour  until  this  had  been 
done  and  the  result  made  known  to  the  Court. 

Grose  v.  Grose,  (1898)  78  L.  T.  89— Jeune,  P. 

240.  Dismissal  of  Petition — Sunnnons  in 
Chambers.] — An  application  to  dismiss  a  petition 
for  dissolution  can  now  be  made  by  summons  in 
chambers  and  that  is  the  course  that  ought  to 
be  adopted  in  every  such  case  instead  of  a 
motion. 

Slater  v.    Slater  and  Bolderson,   (1900) 
[69  L.  J.  P.  48— Barnes,  J. 

241.  Death  of  Co-j-esjjondent  pending  Suit — 
Motion  to  strikeout  his  Xame.] — A  co-respondent 
upon  whom  a  petition  had  been  served  and  who 
had  been  examined  and  cross-examined  in  open 
court  in  view  of  his  departure  for  the  seat  of 
war  in  South  Africa  died  there  of  enteric  fever. 

Held — that  the  right  course  was  a  motion  by 
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fi/ii/cd. 
the  petitioner  (husband)  to  strike  out  the  name 
of  the  co-respondent  from  the  proceedings. 

AValpole    r.    Walpole,    [1901]    P.    S6  ;     70 
[L.  J.  P.  23  ;  84  L.  T.  63  ;  17  T.  L.  R.  143  - 

Barnes,  J. 

242.  Particulars — Ahuse  in  presence  of  Ser- 
rants—Xames  of  such  Sercants.\—\N\iexQ  a  wife 
alleged  acts  of  cruelty  by  the  husband,  consist- 
ing in  the  use  of  abusive  language  to  her  in  the 
presence  of  the  servants,  and  thereby  holding 
her  up  to  contumely  and  contempt,  the  Court 
ordered  the  wife  to  give  particulars  of  the 
names  of  the  servants  in  whose  presence  the 
alleged  abusive  language  was  used. 

Bishop  v.  Bishop,  [1901]  P.  325  ;  70  L.  J.  P. 
[93  ;  8.-)  L.  T.  173  ;  17  T.  L.  R.616— Jeune,  P. 

243.  PaHiculars  of  Adultery.'] — The  allega- 
tion in  the  petition  by  the  husband  for  dis- 
solution of  marriage  was  that  from  the 
month  of  April,  1901,  down  to  the  month  of 
February,  1902,  the  respondent  was  visited 
almost  daily  by  the  co-respondent  and  com- 
mitted adultery  with  him.  Particulars  were 
ordered  on  this  paragraph.  The  particulars 
furnished  simply  said  in  effect  that  the  re- 
spondent and  co-respondent  were  constantly 
meeting  during  that  time,  and  were  in  the 
boudoir  and  bedroom  together. 

Held — that  there  was  not  a  sufficient  com- 
jiliance  with  the  order  ;  and  that  the  petitioner 
must  give  the  best  particulars  which  he  could 
extract  from  the  dififerent  witnesses  upon  whom 
he  relied  to  prove  his  case. 

Hartopp  v.  Haktopp  and    Eakl  Cowley, 
[(1902)  71  L.  J.  P.  78  ;  87  L.  T.  188— C.  A. 

244.  Examination  as  to  Means — Decree  abso- 
lute—  Order  for  Examination  of  Hnshand  as  to 
Means — Refusal  to  attend— Conduct  Money.'] — 
A  divorce  decree  having  been  made  absolute 
upon  the  wife's  petition,  an  order  was  made  for 
the  husband  to  attend  before  the  registrar  for 
examination  as  to  his  means  for  the  purposes  of 
assessing  permanent  alimonj'.  He  refused  to 
attend. 

Held — that,  as  no  conduct  money  had  been 
paid  to  him,  an  order  of  committal  could  not  be 
made  against  him  for  contempt  in  not  attending. 

ToWNEND  V.  TOWNEND,  (190.5)  21  T.  L.  R.  6.57  ; 
[93  L.T.  680— Barnes,  P. 

245.  Intcrroyntories  —  M'ife's  Petition  on 
Ground  of  Cruelty  and  Adultery — Interroyatory 
directed  to  hoth— Evidence  Further  Amend- 
ment Act,  1869  (32  &  33  Vict.  c.  68),  s.  3.]— A 
wife  in  her  petition  for  divorce  on  the  ground 
of  iicr  husband's  cruelty  and  adultery  alleged  in 
paragraph  4,  as  an  act  of  cruelty,  the  wilful 
conmmnication  to  her  of  a  venereal  disease,  and 
in  paragraph  7  she  alleged  an  act  of  adultery 
witli   a    woman    unknown    at   the    same  date 


whereby  he  had  contracted  the  disease.  The 
wife  proposed  to  interrogate  the  respondent  as 
to  whether  he  was  not  suffering  from  venereal 
disease  at  the  time  in  question,  and  whether 
a  doctor  did  not  attend  him  for  it,  con- 
tending that  the  interrogatories  went  solely  to 
the  charge  of  cruelty  alleged  in  paragraph  4. 

Held — that    the    interrogatories    were    not 
admissible. 
E.  r.  E.,  (1907)  24  T.  L.  R.  78— Deane,  J. 

246.  Prodnction  of  Boohs — Order — Non-com- 
pliance— Motion  to  Attach — Conduct  Money.] — 
Where  a  respondent  was  ordered  to  produce 
books  relating  to  his  income  at  his  place  of 
business  for  inspection  by  the  petitioner's 
solicitor,  on  motion  to  attach  for  non-compliance 
with  the  order  : — 

Held — that  he  was  not  entitled  to  conduct 
money  to  appear  on  the  hearing  of  the  motion. 

Jeffries  v.  Jeffries,  (1907)  51  Sol.  Jo.  572 — 

[Bucknill,  J. 

See  also  Nos.  190,  203,  222,  231. 

(i)  Inter  rent  ion  of  Third  Party. 

247.  Wife's  Petition — Counter-charye  of  Adul- 
tery icithout  claiming  Cross-relief — Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  28— 
Matrimonial  Causes  Act,  1866  (29  &  30  Vict. 
c.  32),  s.  2.] — The  application  by  a  person,  who 
has  been  charged  with  adultery  by  the  re- 
spondent in  his  answer,  not  claiming  cross-relief, 
for  leave  to  intervene  lefused.  Such  leave  can 
be  granted  only  where  the  answer  contains  a 
claim  for  cross-relief. 

Wheeler  v.  Wheeler  and  2{hodes  ((1889)  14 
P.  D.  154  ;  58  L.  J.  P.  65 ;  61  L.  T.  306) 
considered. 

Harrop  v.  Harrop,  [18991  P.  61  ;  68  L.  J.  P. 
[58  ;  80  L.  T.  171  ;  15  T.  L.  R.  144— Barnes,  J. 

248.  Wife's  Petition — Counter-charge  of  Adul- 
tory  and  Claim  that  Petition  be  I)ismis.ied — 
Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  s.  28 — Matrimonial  Can.ses  Act,  1866 
(29  &  30  Vict.  c.  32),  s.  2.]— If,  on  the  presenta- 
tion of  a  petition  for  divorce,  a  respondent 
merely  puts  in  an  answer  to  the  petition  asking 
that  the  petition  shall  be  dismissed  and  no 
further  relief,  the  interventioir  of  a  third  party, 
whose  name  has  been  mentioned  in  the  answer, 
is  not  {)ermissible.  He  can  only  intervene  if  the 
answer  claims  such  further  relief  as  would 
admit  of  the  answer  being  treated  as  a  cross- 
petition. 

Harrop  v.  Harrop  ([1899]  P.  61  ;  68  L.  J.  P. 
58  ;  80  L.  T.  171  ;  15  T.  L.  R.  144,  supra)  followed. 

Lowe  v.  Lowe,  [1899]  P.  204  ;  68  L.  J.  P.  60  ; 
[47  W.  R.  5.-)3  ;  80  L.  T.  575  ;  15  T.  L.  R.  360 

— C.A. 

249.  Decree  nisi  —  Co-re.^po/ident  slimciny 
Cause  ayainst  niahing  Decree  absolute — Matri- 
vumial  Causes  Act,  1860  (23  &  24  Vict.  c.  144), 
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s.  7.] — A  co-respondent  entered  an  appearance 
but  did  not  defend  the  suit.  On  the  motion  to 
make  absolute  the  decree  nisi  the  co-respondent 
asked  for  leave  to  show  cause  why  the  decree 
nisi  should  not  be  made  absolute  upon  certain 
specified  grounds. 

Held — that  the  co-respondent  was  not  en- 
titled to  intervene  as  a  member  of  the  public  ; 
and  that  the  decree  must  be  made  absolute,  with 
costs. 

Haekies  v.  Harries  and  Gregory,  (1902) 
[86  L.  T.  262  ;  18  T.  L.  R.  219— Barnes,  J. 

(j)  Notice,  Service  and  Stay  of  Proceedings. 

250.  Practice — Stay  of  Proceedings — Matri- 
monial Suits  between  same  Parties  in  England 
and  Scotland — Motion  to  restrain  Scotch  Pro- 
ceedings—  Order. 1 — The  wife  instituted  proceed- 
ings in  England,  claiming  a  judicial  separation 
on  the  grounds  of  the  husband's  alleged  cruelty-, 
desertion,  and  adultery.  The  husband  appeared 
under  protest,  and  filed  an  act  on  petition, 
disputing  the  jurisdiction.  Negotiations  were 
afterwards  entered  into  for  a  separation  to  be 
eiSected  by  deed,  and  after  these  had  been 
pending  for  some  time  the  husband  commenced 
proceedings  in  the  Scotch  Court,  praying  for  a 
dissolution  of  marriage  on  the  ground  of  alleged 
malicious  desertion  for  a  period  of  four  years. 

The  Court,  upon  the  application  of  the  wife, 
granted  an  injunction  restraining  the  husband 
from  prosecuting  the  proceedings  in  Scotland 
until  the  act  on  petition  should  be  heard  and 
determined  in  this  Court,  or  until  further  order. 

Christian  v.  Christian,  (1898)  67  L.  J.  P.  18  ; 
[78  L.  T.  86— Jeune,  P. 

251.  Substit iited  Service  of  Petition  and  Cita- 
tion.']— An  affidavit  by  the  petitioner  of  his 
ignorance  of  the  address  of  the  parties  to  be 
served  should  be  filed  with  applications  for 
substituted  service. 

Martin  v.  Martin  (No.  1),  (1898)78  L.  T.  170 

[ — Barnes,  J. 

252.  Substituted  Service.]^Though  the  fact 
that  the  respondent's  whereabouts  cannot  be 
discovered  may  be  due  to  the  petitioner's  delay 
in  bringing  the  petition,  substituted  service  of 
the  petition  and  citation  may  be  allowed. 

Jenson  v.  Jenson,  (1898)  78  L.  T.  764— Jeune,  P. 

253.  Permanent  Maintenance  —  Petition  for 
—  Substituted  Service  —  Petitioner's  Affidavit 
dispensed  iv/th.] — The  wife  obtained  a  decree 
?iisi  dissolving  her  marriage  with  respondent. 
She  then  filed  a  petition  for  permanent  main- 
tenance, and  applied  that  substituted  service  of 
the  petition  on  the  respondent's  solicitor  might 
be  allowed.  She  had  no  personal  knowledge  of 
any  of  the  facts  connected  with  the  service  of 
the  petition. 

Held — that  an  affidavit  by  two  clerks  of  the 


petitioner's  solicitor  showing  the  impossibility 
of  serving  the  respondent  was  sufficient,  and 
there  need  be  no  affidavit  by  the  petitioner. 

ScHRAML  V.  SCHRAHL,  (1899)  68  L.  J.  P.  47  ;  80 
[L.  T.  328— Jeune,  P. 

254.  Unlinmon  Co-respondent — Assumed  Name 
— Amendment — Substituted  Service.] — A  husband 
petitioned  for  divorce  on  the  ground  of  his  wife's 
adultery  with  a  man  unknown  to  him,  but  who 
was  alleged  to  have  lived  with  the  wife  at  an 
hotel  as  Mr.  and  Mrs.  E.  L.  Ct.  The  petitioner, 
who  was  abroad,  moved  for  leave  to  proceed 
without  making  a  co-respondent  or  for  substi- 
tuted service. 

Held — that  the  petition  must  be  amended  and 
adultery  against  E.  L.  G.  charged  in  the  ordinary 
way.  And  the  co-respondent  might  be  served  by 
advertisement. 

Nicolas  r.  Nicolas,  [1899]  68  L.  J.  P.  66  ;  80 
[L.  T.  422— Jeune,  P. 

255.  Respoiulent  of  Unsound  Mind  not  so  found 
— No  Appeara?ice — Notice  to  Official  Solicitor  — 
It.  S.  C,  Ord.  13,  /•.  1.] — Where  the  respondent, 
the  husband  in  a  suit  for  dissolution,  was  a  per- 
son of  unsound  mind  not  so  found  by  inquisition, 
and  the  suit  was  in  forma  pauperis,  the  Court, 
before  making  the  decree,  required  notice  of  the 
proceedings  to  be  formally  given  to  the  official 
solicitor. 

Giles  r.  Giles,  [1900]  P.  17  ;  69  L.  J.  P.  26  ; 
[48  W.  R.  288  ;  81  L.  T.  823— Barnes,  J. 

256.  Service  of  Citation  and  Petition  Abroad — 
Substituted  Service — Registered  Letter.] —  The 
Court  allowed  substituted  service  of  a  citation 
and  petition  on  the  co-respondent  by  enclosing 
them  in  registered  letters  addressed  to  his  mother 
and  uncle  abroad,  as  there  seemed  to  be  a  diffi- 
culty about  service  through  the  foreign  tribunal. 

Stumpel  v.  Stumpel  and  Zeppel,  (1901)  70 
[L.  J.  P.  6;  17  T.  L.  R.  17— Jeune,  P. 

258.  Service  of  Citations  and  Petitionin  Lisbon 
—  Letters  of  Request  —  Service  by  Registered 
Letters.] — Leave  was  given  to  serve  copies  of  the 
citations  and  petition  upon  the  mother  of  the 
respondent  and  on  the  sister-in-law  of  the  co- 
respondent by  registei'ed  letters  addressed  to 
them  respectively  in  Lisbon  ;  and  also  by 
registered  letters  addressed  to  the  respondent 
and  co-respondent  at  addresses  in  Lisbon,  after 
letters  of  request  from  England  to  Portugal  to 
serve  such  documents  had  been  refused  by  the 
President. 

Wray  r.  Wray,  [1901]  P.  132  ;  70  L.  J.  P.  32  ; 
[84  L.  T.  64  ;  17  T.  L.  R.  242— Barnes.  J. 

259.  Variation  of  Settlement  —  Service  of 
Petition — Husband  a  Banhrupt  —  Notice  to 
Official  Receiver —  One  Trustee  a  Bankrupt  and 
Address  unknown.] — A  wife,  having  divorced 
her  husband,  desired  to  move  for  a  variation  of 
her  settlement. 
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1 1  nurd. 

Her  husband  and  one  trustee  were  uaeerti- 
ficated  bankrupts,  and  their  addresses  unl^noYu°" 
The  other  two  trustees  had  been  served  with  tbe 
petition. 

Held— that  service  on  the  husband  and  the 
one  trustee  might  be  dispensed  with,  notice  ot 
the  present  motion  having  been  given  to  the 
official  receiver  as  trustee  of  the  husband  s  estate. 

Gordon  t'.  Gordon,  [1905]  P.  97  ;  74  L.  J.  P. 
[39  ;  92  L.  T.  476— Barnes,  P. 

See  also  Nos.  139,  189,  206,  262,  263  264, 
and  as  to  making  decree  absolute, 
Nos.  152,  213. 

XII.  PEOTECTION  ORDER. 

260.  Contract  prior  to  1 88S— Power  of  Appoint- 
ment—Creditor's right  tojiroveagaimt  Appointed 
Funds— ]\1  at  rim  onial  Causes  Act,  1857  (20  &  21 
Vict.  c.  85),  ss.  21,  25,  2<o— Married  Women  s 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  .9.  4.]— 
A  married  woman  having  obtained  a  protection 
order  under  the  Matrimonial  Causes  Act,  1857, 
s.  21,  by  deed  dated  in  1880  covenanted  to  pay 
certain  moneys. 

Under  a  settlement  dated  in  1894  she  acquired 
a  general  testamentary  power  of  appointment 
over  certain  funds,  which  power  she  exercised, 
and  died  in  1896. 

Held— that  the  married  woman  was,  by  virtue 
of  sects.  21  &26  of  the  Matrimonial  Causes  Act, 
1857,  capable  of  contracting  as  a  feoie  sole,  and 
consequently  the  assignee  of  the  covenant  must 
be  allowed  to  prove  against  her  estate,  which 
consisted  solely  of  the  appointed  funds. 

Re  Boper,  Roper  v.  Doncastcr  (39  Ch.  Div. 
482)  distinguished. 

Decision  of  Kekewich,  J.,  (77  L.  T.  564  ;  46 
\\.  K.  220)  affirmed. 

Re  Hughes,  Brandon  i-.  Hughes,  [1898]  1 

[Ch.  529  ;  57  L.  J.  (Ch.)  279  ;   78  L.  T.   432  ; 

46  W.  R.  5U2— C.  A. 

XIII.  RESTITUTION  OF  CONJUGAL  RIGHTS. 

261.  Practice— Coitnter-clai III  or  Cross-petition 
—Judicial  Separation  (36  &  37  Vict.  c.  66,  s.  24, 
suh-s.  3).]— A  wife  petitioned  for  a  judicial 
separation  on  the  ground  of  the  respondent's 
cruelty.  The  respondent,  in  his  answer,  denied 
the  cruelty,  and  claimed  a  decree  for  restitution 
of  conjugal  rights. 

Held — that  the  respondent's  proper  course 
would  have  been  to  file  a  cross-petition,  and  that 
the  relief  prayed  for  could  not  be  granted  on  a 
mere  counter-claim  in  the  answer  not  verified  by 
affidavit. 

Wingfield  c.  Wingfield,  (1898)  78  L.  T.  568  ; 

[Barnes,  J. 

262.  Service  of  Order  out  of  Jurisdiction — 
Matrimonial  Causes  Act,  1884  (47  &  48  Vict. 
c  68),  s.   5.] — When  a  respondent  is  domiciled 


within  the  jurisdiction,  an  order  for  restitution 
of  conjugal  rights  may  be  properly  served  on 
him  at  a  time  when  he  is  not,  m  fact,  within  the 
jurisdiction  of  the  Court. 

DICKS  r.  DICKS,  [1899]  P.  275  ;  68  L.  .T.  P.  118  ; 
[48  W.  R.  302 ;  81  L.  T.  462 ;  lo  T.  L.  R.  482 
*-  — Barnes,  J. 

263  Practice— Substituted  Service  of  Petition 
in  Scotland— Deed  of  Separation— Xon-appear- 
ance  of  ^ms&«/«Z.]— Substituted  service  of  a 
wife's  petition  for  restitution  of  conjugal  rights 
effected  in  Scotland,  the  husband  being  a  domi- 
ciled Englishman,  was  held  good.  The  husband 
and  wife  executed  an  agreement  by  which  she 
undertook  not  to  trouble  or  molest  him  so  long 
as  he  continued  to  pay  her  an  allowance,  ihe 
husband  and  wife  lived  separate.  She  subse- 
quently sued  for  restitution  of  conjugal  rights. 
The  husband  did  not  appear. 

Held— that,  as  the  husband  had  not  appeared 
and  pleaded  the  agreement,  the  Court  would 
grant  a  decree  of  restitution. 

Hardie  r.   Hardie,  (1901)  70  L.  J.  P.  29  ;  84 
[L.  T.  64  ;  17  T.  L.  R.  190— Barnes,  J. 

264  Practice— Service  of  Citation  and  Petition 
—Service  otit  of  the  Jurisdiction— Decree.']— In. 
cases  of  restitution  of  conjugal  rights,  where  the 
respondent  is  served  with  the  citation  and 
petition  at  a  place  which,  although  out  of  the 
furisdiction,  is  one  from  which  he  can  reasonably 
o-et  back  to  his  wife  within  the  time  limited  in 
the  decree,  it  is  reasonable  to  hold  that  it  is  good 

servica 

In  any  further  proceedings  the  petitioner  may 
take,  she  will  have  to  satisfy  the  Court  that  the 
respondent  has  been  served  with  the  decree  for 
restitution  of  conjugal  rights  at  a  place  from 
which  he  could  reasonably  have  got  back  to  her 
within  the  time  limited  in  the  decree. 

Bateman  v.  Bateman,  [1901]  P.  136  ;  70  L.  J.  P. 
[29  ;  84  L.  T.  331— Barnes,  J. 

265  Written  Demand  for  Cohabitation  and 
Restitution  of  Conjugal  Rights-Form— Rules 
and  Regulations  in  Divorce  and  Matrmonial 
Causes,  r.  175.]— In  cases  of  restitution  of  con- 
jugal rights  it  is  not  reasonable  to  expect  that 
a  woman  should  write  a  preliminary  letter  to 
her  husband,  in  compliance  with  rule  17o  of  the 
Divorce  and  Matrimonial  Rules  and  Regulations, 
of  an  affectionate  character.  It  is  sufficient  if 
it  is  shown  that  a  clear  request  has  been  made 
to  the  husband,  that  it  has  been  received  by  him, 
and  that  he  has  failed  to  comply  with  it. 

Elliott   v.   Elliott,  (1902)  85  L.  T.  648— 

[Jeune,  P. 

266.  Defence  —  Drunhen  Habits  of  Wife  — 
Habitual  Drunkard  —  Counter-pctition.']—In  a 
suit  by  a  wife  for  restitution  of  conjugal  rights 
it  was  proved,  in  answer  to  the  suit,  that  the 
wife  had  for  a  considerable  period  been  addicted 
to  drink,  that  at  one  time  she  was  in  a  condition 
bordering  on  delirium  tremens,  that  the  disease 
was  progressive,   and  that  she  was    at    times 
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dangerous     to    herself     and     possibly    to     her 
children. 

3eld,  upon  the  evidence,  that  the  husband 
had  proved  that  he  had  just  cause  for  with- 
drawing from  cohabitation  and  refusing  to 
return  to  his  wife  ;  that  the  petition  should  be 
dismissed  and  no  order  made  for  the  wife's  costs, 
as  ^here  was  no  reasonable  ground  for  instituting 
the  suit ;  but  that  the  facts  did  not  entitle  the 
husband  to  a  decree  of  judicial  separation. 

Beer  r.  Beee,  (1906)  54  W.  E.  564  ;  94  L.  T. 
[704  ;  22  T.  L.  R.  338  -Barnes,  P. 

See  also  Nos.  70,  80,  81,  supra. 

XIV.  VARIATION   OF   SETTLEMENTS. 

267.  Where  under  a  marriage  settlement  a 
wife  has  power  to  resettle  settled  property  in 
the  event  of  surviving  her  husband  and  marry- 
ing again,  and,  having  been  divorced,  has  married 
the  co-respondent  during  her  husband's  lifetime, 
the  Court  may  make  an  order  preventing  any 
re-settlement  on  any  husband  married,  or  children 
born,  during  the  husband's  lifetime. 

Noel  v.  Noel  (10  P.  D.  179)  commented  on,  but 
followed. 

The  Court  will  not  make  payment  to  a  father, 
for  maintenance  of  a  child,  conditional  on  the 
latter  residing  with  the  father  and  being  under 
his  control,  on  the  ground  that  after  sixteen  the 
child  may  wish  to  reside  with  the  divorced 
wife. 

Payment  to  a  child  of  an  annual  sum  after 
attaining  majority,  to  which  he  is  not  entitled 
under  the  settlement,  will  not  be  refused  on  the 
ground  that  he  may  receive  larger  benefits  from 
the  wife. 

Day  v.  Day  and  Erskine,  (1898)  78  L.  T.  358 

[ — Jeune,  P. 

268.  The  fact  that,  by  reason  of  dissolution  of 
a  marriage  in  consequence  of  a  wife's  misconduct, 
an  annuity  provided  by  the  husband  will  not  be 
payable  to  the  wife,  and  will  be  lost  to  the  family, 
is  a  detriment  to  the  children,  and  a  ground  for 
compensating  them  out  of  the  wdfe's  property 
brought  into  settlement. 

New  ALL    v.    Newall,  (1898)  78   L.   T.   203— 

[Jeune,  P. 

269.  Ultimate  Limitation  to  Next  of  Kin.'\ — 
Where  under  a  marriage  settlement  there  is  a 
limitation  of  the  wife's  settled  property  in  the 
event  of  failure  of  issue  upon  such  trusts  as  she 
should  by  will  or  codicil  appoint,  and  in  default 
of  appointment  to  her  absolutely  if  she  survive 
the  husband,  but  if  she  die  in  his  lifetime  upon 
trust  for  her  nest  of  kin,  the  Court  may,  if  she 
obtain  a  decree  ni.sl  without  issue  born,  order 
the  settled  property  to  be  reconveyed  to  her  freed 
from  the  trusts  of  the  settlement. 

Wynne  v.  Wynne  (No.  2),  (1898)  78  L.  T.  796- 

[Jeune  P. 
'  A7id  see  No.  275,  infra. 


270.  Income  of  Funds — Uxtinguishinf/  Power 
of  Appointment — Matrimonial  Causes  Act,  1857 
(20  &  21  Vict.  c.  85),  s.  45 — Matrimonial  Causes 
Act,  1859  (22  &  23  Vict.  c.  61),  s.  5.]— The 
guiding  principle  running  through  the  cases  is  : 
where  the  breaking  up  of  the  family  life  has 
been  caused  by  the  fault  of  the  respondent,  the 
wife,  the  Court,  exercising  its  powers  under  the 
5th  section  of  the  Matrimonial  Causes  Act,  1859, 
ought  to  place  the  petitioner  and  the  chddren 
in  a  position  as  nearly  as  circumstances  will 
permit  the  same,  as  if  the  family  life  had  not 
been  broken  up. 

Where  the  trust  funds  are  settled,  as  is  usual, 
upon  the  parents  successively,  or  upon  one  of 
them  for  life,  with  remainder  to  the  children, 
the  Court,  while  it  might  exting:uish  the  whole 
or  part  of  the  guilty  parent's  life  interest  and  his 
or  her  power  of  appointment,  if  any,  amongst 
the  children,  would  not  interfere  to  deprive  the 
children  of  those  interests  to  which  they  are 
entitled  under  the  settlement. 

Where  the  children  become  entitled  under  a 
marriage  settlement  to  the  fund  on  attaining 
twentj'-one,  or,  if  daughters,  on  marrying,  sub- 
ject, however,  to  the  respondent's  life  interest, 
and  to  the  power  of  appointment  by  the 
respondent,  so  that  if  the  respondent  should 
exercise  that  power,  to  the  extent  to  which  she 
does  so,  the  benefit  to  be  derived  by  the  children 
from  the  fund  is  postponed  till  after  their 
father's  death  ;  that  is  to  say,  the  children's 
interests  vary  according  as  the  power  is  exercised 
or  not.  If  the  family  life  had  continued,  it  is 
most  natural  to  expect,  where  he  has  no  interest 
in  his  wife's  money  conferred  by  the  settlement, 
except  so  far  as  she  might  give  him  a  benefit  by 
the  exercise  of  the  power  in  question,  that  if  she 
died  before  him  she  should  leave  a  will  exercising 
the  power  in  his  favour. 

Held — that  on  the  wife's  divorce,  she  being 
guilty,  the  settlement  must  be  varied  by  ex- 
tinguishing all  the  wife's  power  of  appointment, 
and  half  the  income,  as  long  as  the  respondent 
lived,  must  be  given  to  the  husband,  and  a 
portion  of  it  further  secured  to  him  after  her 
death. 
Hartopp  v.  Hartopp,  [1899]  P.  65  ;  68  L.  J.  P. 

[33  ;  80  L.  T.  297  ;  15  T.  L.  Pv.  168— Barnes,  J, 

271.  Income  of  Guilty  Wife  ■ —  Reversionary 
Interest  of  Guilty  Wife — Allowance  for  Hushand 
and  Children  —  Matrimonial  Causes  Act,  1857 
(20  &21  Vict.  c.  8.5),  ss.  32,  45.]— The  very  first 
thing  to  do  in  ascertaining  what  settlement  is  to 
be  made — whether  under  sect.  45  of  the  Divorce 
Act,  1857,  or  any  other — when  dealing  with 
income,  is  to  see  not  what  the  trustees  receive  in 
respect  of  the  share  of  the  person  ordered  to 
settle,  but  what  the  person  ordered  to  settle 
receives  from  the  trustees  after  keeping  down 
those  charges  which  are  out  of  his  or  her  power 
to  get  rid  of. 

The  Court  has  jurisdiction  to  order  a  settlement 
of  the  guilty  wife's  reversionary  interest,  even 
although  it  is  limited  to  income  and  does  not 
extend  to  the  capital  sums.  When  a  woman  by 
her  own  fault  has  broken  up  a  family  of  which 
she  was  a  part,  the   Court   must   endeavour  to 
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put  the  hiusbaiul  and  the  children,  as  far  as 
money  goes,  in  the  same  position  as  they  would 
have  "hceii  if  she  had  not  broken  it  up.  The 
all(j\vance  for  a  child  may  be  paid  after  he  has 
attained  twenty-one. 

March  v.  March  (Cl8(!7)  L.  II.  1  V.  k.  M.  440) 
and  Xod  v.  .Xoel  ((1884)  10  P.  I).  179  ;  54  L.  J.  P. 
7S  ;  3H  W.  K.  :>:,'!)  applied. 
Savauy  r.  Savauy.  (18!»9)  7!»  L.  T.  607— C.  A. 

272.  Jfii.<1)aiid'x  I'etition  —  Decree  granted  in 
.i])'ite  of  his  Adulter  11  —  Retrospectire  Order  — 
11 '('/}■  .V  ''  jnvtccted  "  Life  Interest  —  Matrimonial 
fa'iises  Act,  18.VJ  (22  i:  23  Vict.  e.  61),  .v.  5.]— 
The  Court,  in  exercising  its  discretion  under  sect.  5 
of  the  Matrimonial  Causes  Act,  1859,  as  to  the 
variation  of  settlements  after  a  final  decree  of 
divorce,  will  take  into  consideration  (_inter  alia') 
the  conduct  of  both  parties  and  will  act  in  the 
interests  of  ])ublic  morality. 

A  husband  obtained  a  decree,  although  after 
his  wife  had  left  him  he  had  frequently  com- 
mitted •adulter}'-,  the  Court  being  of  opinion  that 
his  conduct  had  not  conduced  to  her  adultery, 
but  that  her  conduct  had  led  to  his.  He  there- 
upon applied  for  variation  of  their  marriage 
settlements. 

Held  by  tiie  Court  of  Appeal,  who  took  a 
graver  view  of  his  conduct  than  the  judge  below 
had  done — that  any  order  varying  the  settlement 
in  his  favour  ought  to  be  refused  except  one 
extinguishing  the  wife's  interest  in  moneys 
settled  by  him. 

The  Court,  in  varying  settlements,  cannot 
exercise  its  jurisdiction  retrospectively,  nor  can 
it  deal  with  a  wife's  "  protected  life  interest." 

March  v.  March  and  Another  ((18G7)  L.  R.  1 
P.  &;  M.  440)  applied. 

Decision  of  Jeune,  P.  (92  L.  T.  473  ;  21 
T.  L.  R.  107)  reversed. 

COXSTANTINIDI      V.      CONSTANTINIDI,       [1905] 

[P.   253;  74    L.  J.    P.    122;    .54  W.   R.   121  ; 

21  T.  L.  R.  651  ;  93  L.  T.  651— C.  A. 

And  see  No.  I(i5,  supra. 

273.  Wife's  Property  (jiren  hacli  to  her  freed 
from    all   Trusts— Rr-'marriage  of    Tr(/"f.]— The 

Court  has  power  to  give  back  to  the  wife,  freed 
from  all  trusts,  the  property  which  she  brought 
into  settlement  on  her  marriage  when  she  has 
obtained  a  decree  dissolving  such  marriage  and 
has  re-married,  and  also  all  after-acquiretl 
property  which  was  given  to  her  absolutely. 
MicuTON    r.    Mertox,   (1900)   83   L.  T.  223— 

[Barnes,  J. 

274.  i:.rtinguishment  of  Respondent's  Life 
Interest — Acceleration  if  Children's  Interest  — 
Power  to  ap/ioint  to  future  Jlushand  and  his 
Children— Matrimonial  Cannes  Act,  18.59  (22  & 
23  Vict.  c.  61),  .V.  5.]— By  an  ante-nuptial  settle- 
ment proi>erty  was  settled  on  the  wife  for  life, 
and  after  her  tieath  for  the  husband  for  life,  and 
after  the  death  or  otherdetermination  of  his  life 
interest  in  trust  for  the  children,  as  they  or  the 


survivor  of  them  should  appoint.  It  was  also 
provided  that  if  the  wife  should  marry  again  she 
should  have  power  to  appoint  the  income  of 
£5,000  to  her  future  husband  after  her  decease, 
and  subject  thereto  the  capital  and  income 
thereof  in  trust  for  the  issue  of  such  future 
marriage  as  she  should  appoint.  The  husband 
and  wife  were  divorced  by  reason  of  his  cruelty 
and  adultery.  She  now  asked  that  her  former 
husband's  interest  in  the  settlement  should  be 
extinguished,  and  that  her  power  to  appoint  the 
£5,000  in  favour  of  any  future  husband  and 
children  might  Ijc  exercised,  though  her  former 
husband  was  alive. 

Held — that  the  former  husband's  interests 
might  be  treated  as  abolished,  as  if  he  wei'e  dead, 
which  would  enable  the  wife  to  make  the 
appointment  of  £5,000  upon  a  future  marriage, 
more  especially  as  the  children  of  the  first 
marriage  would  thus  get  a  very  substantial 
benefit  in  the  shape  of  an  acceleration  of  their 
interests,  owing  to  the  former  husband's  interest 
being  struck  out. 

Whitton  r.  Whitton,  [1901]  P.  348  ;  71  L.  J. 
[Ch.  10  ;  85  L.  T.  646— Jeune,  P. 

275.  Hushand's  Property — E.vtinguishmeyit  of 
Respondent's  Interest — Life  Interest  of  Petitioner 
to  he  operative — Refusal  to  rest  Property  entirely 
in  Petitioner.] — The  petitioner  (husband)  ob- 
tained a  decree  absolute  for  a  divorce  in  1900. 
There  was  no  issue  of  the  marriage.  By  an 
ante-nuptial  settlement  certain  property  was 
brought  into  settlement  by  the  petitioner,  who 
took  the  first  life  interest  therein  "  until  he 
should  become  bankrujtt,  or  should  assign, 
charge,  or  otherwise  dispose  of  the  same,  or 
attempt  "  so  to  do,  or  "  until  he  sliould  do  some 
act,  or  some  other  event  should  occur,  whereby 
the  income,  if  payable  to  himself,  would  become 
vested  in  some  other  person  or  persons,"  or  until 
his  death,  whichever  should  first  happen.  The 
respondent  was  to  take  the  second  life  interest 
during  her  widowhood.  There  was  an  ultimate 
trust  in  favour  of  the  next  of  kin  of  the 
petitioner,  but  to  take  effect  only  after  the 
decease  of  the  respondent  if  she  should  have 
married  again  and  again  become  a  widow.  In 
1899  the  petitioner  had  given  an  undertaking, 
embodied  in  a  Chancery  order,  to  the  effect  that 
he  would  apply  forthwith  to  vary  the  trusts  so  as 
to  vest  the  remaining  settled  property  in  himself 
absolutely,  and  give  a  certain  charge  on  his 
interest  in  that  [)roperty  in  favour  of  certain 
tiustees.  The  petitioner  after  the  divorce  con- 
tracted a  second  marriage.  Upon  a  motion  by 
the  petitioner  to  confirm  the  registrar's  report 
upon  a  petition  to  vary  the  marriage  settle- 
ment : — 

Held — that  the  interests  of  the  respondent 
must  be  extinguished  ;  and,  subject  to  the 
engagement  which  tiie  petitioner  had  entered 
into  in  the  Chancery  Division,  the  i)etitiouer's 
life  interest  would  become  operative  ;  that  the 
result  of  the  order  would  be  that  during  the 
petitioner's  life  there  would  be  a  resulting  trust 
of  the  income  which  would  be  subject  to  the 
charge  ;  and  that  the  Court  could  not  go  so  far 
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as  to  direct  that  the  property  remaining  in  the 

settlement  was  to  vest  entirely  in  the  petitioner. 

3hredyth  v.  Meredijtli  and  Leigh  ([1895]  P.  92 ; 
6-1  J.  P.  54  ;  43  W.  R.  304  ;  72  L.  T.  898  ; 
11  R.  651— Jeune,  P.),  and  Wynne  v.  Wynne 
((1898)  78  L.  T,  796— Jeune,  P.,  see  No.  269, 
supra}  distinguished. 

Walpole   r.    Walpole,    [1901]    P.     196;    70 
[L.  J.  P.  49  ;  84  L.  T.  727— Jeune,  P. 

276.  XulUty  —  "  Property  settled  "  —  Matri- 
monial Causes  Act,  1859  (22  &  23  Vict.  c.  61), 
g_  o— Matrimonial  Causes  Act,  1878  (41  &  42  Vict. 
e.  19),  s.  3.] — The  Court  has  jurisdiction  to  make 
an  order  with  reference  to  the  application  of 
settled  property  under  sect.  5  of  the  Matrimonial 
Causes  Act,  1859,  as  amended  by  sect.  3  of  the 
Matrimonial  Causes  Act,  1878,  in  a  case  in  which 
there  has  been  a  decree  of  nullity  of  marriage  on 
the  ground  of  impotence. 

The  Court  has  power  in  such  a  case  not  only 
to  make  orders  with  reference  to  the  application 
of  the  property  settled  amongst  the  beneficiaries 
contemplated  by  the  settlement,  but  also  for 
application  of  the  property  settled  in  favour  of 
persons  outside  the  settlement  and  under  con- 
ditions outside  the  settlement.  In  other  words, 
the  Court  must  read  in  the  settlement  child  or 
children  as  meaning  a  child  or  children  who  are 
not  issue  of  a  marriage,  and  who  are,  therefore, 
illegitimate,  and  must  read  marriage  as  includ- 
ing a  connection  which  is  no  marriage  at  all, 
being  a  voidable  marriage  which  has  been 
avoided. 

A  settlement  which  began  with  a  recital  of  an 
intended  marriage  witnessed  that,  in  considera- 
tion of  the  intended  marriage,  the  intended 
husband,  E.  G.  W.,  covenanted  with  trustees 
that  he  would,  during  the  joint  lives  oi!  himself 
and  G.  J.  D.,  his  intended  wife,  pay  them  a 
yearly  sum  of  £200  by  quarterly  payments,  and 
that  the  trustees  should  pay  the  said  £200  to 
G.  J.  D.,  without  power  of  anticipation.  The 
marriage  took  place,  and  was  annulled  on  the 
ground  of  the  husband's  impotence. 

Held — that  this  covenant  could  not  be 
enforced  after  a  decree  of  nullity  without  an 
order  under  sect.  5  of  the  Matrimonial  Causes 
Act,  1859,  and  that  the  Court  should  make  the 
order  for  the  application  for  the  benefit  of 
G.  J.  D.  of  the  yearly  sum  of  £200. 

By  the  same  settlement  a  jointure  rent-charge 
was  limited  and  appointed  to  G.  J.  D.  and  a  term 
of  1,000  years  to  secure  it,  but  the  jointure  and 
term  were  not  to  commence  till  after  the  death 
of  E.  G.  W. 

Held — that  the  Court  by  the  exercise  of  its 
power,  under  sect.  5  of  the  Matrimonial  Causes 
Act,  1859,  could  not  vary  the  settlement  by 
ignoring  the  condition  as  to  commencement,  and 
that  this  applied  also  to  a  power  to  raise  £20,000 
contained  iu  the  settlement  which  could  not  be 
raised  during  the  lifetime  of  E.  G.  W.  without 
his  consent,  which  had  not  been  given. 

Decision   of    Barnes,   J.    ([1900]    P.  130  ;   69 
B.D. — VOL.    II. 


L.  J.  P.  65  ;  48   W.   R.  524  ;  82  L.  T.  469  ;  16 
T.  L.  R.  220)  reversed. 

Dormer  r.  Ward,  [1901]  P.  20  ;  69  L.J.  P.  144; 
[49  W.  R.  149 ;  83  L.  T.  556  ;  17  T.  L.  R.  12— 

G.A. 

277.  Nullity — Absolute  Assignment — Matri- 
monial Causes  Act,  1859  (22  &  23  Vict.  c.  61), 
s.  5.] — An  absolute  assignment  made  by  a 
husband  to  his  wife  during  the  marriage  is  not  a 
"  settlement  "  within  sect.  5  of  the  Matrimonial 
Causes  Act,  1859,  and  after  the  dissolution  of 
the  marriage  on  the  ground  of  nullity  the  Court 
has  no  power  to  vary  it. 

Chalmers  v.  Chalmers  ((1893)  1  R.  504  ;  68 
L.  T.  28 — .Jeune,  P.)  approved. 

Hubbard    r.   Hubbard,   [1901]   P.  157;    70 
[L.  J.  P.  34  ;  84  L.  T.  441— C.  A. 

278.  XuUity —  Wife-s  Petition  —  Interest  of 
Each'  Party  in  the  Funds  of  the  Other  Extin- 
guished— Matrimonial  Causes  Act,  1859  (22  &  23 
Vict.  c.  61),  5.5.] — By  an  ante-nuptial  settlement, 
the  wife's  funds  were  held  in  trust  for  her  for 
life  for  her  separate  use  without  power  of 
anticipation,  aud  then  for  the  husband  for  his 
life,  and  then  in  default  of  any  issue,  over.  The 
husband's  trust  funds  were  held  in  trust  for  the 
husband  for  life,  and  then  for  the  wife  for  life 
for  her  separate  use  without  power  of  anticipa- 
tion, and  then,  in  default  of  children,  for  the 
husband  absolutely.  The  wife  obtained  a  decree 
for  nullity  of  mar^-iage  on  the  ground  of  the  hus- 
band's incapacity.  8he  petitioned  for  variation 
of  settlements. 

Held — that  the  interest  of  each  party  should 
be  extinguished  in  the  funds  of  the  other,  and 
that  the  husband's  funds  should  be  released  and 
transferred  back  to  him  by  the  trustees  ;  and 
the  wife's  funds  would  be  resettled  on  her  with 
her  father's  sanction,  and  remain  vested  in  the 
trustees  under  the  settlement  ;  and  that  the 
husband  must  pay  the  costs  of  the  trustees,  as 
they  were  bound  to  be  present. 

Attwood  (otherwise  Pomeroy)  c.  Attwood, 

[(1902;  71   L.  J.  P.   129 ;  18  T.  L.  R.  833  ; 

[1903]  P.  7— Barnes,  J, 

279.  Husband's  Property — Husband's  Interest 
Extinguished — Matrimonial  Causes  Act,  1859 
(22  &  23  Vict.  c.  61),  s.  5.]— After  a  divorce  on 
the  wife's  petition  the  Court  extinguished  the 
husband's  life  interest  in  the  property  included 
in  the  marriage  settlement,  the  income  of  which 
amounted  tc  £45  a  year,  and  the  whole  of  which 
had  been  brought  into  settlement  by  him.  There 
was  one  child  of  the  marriage,  who  had  not 
attained  a  vested  interest. 

Held — that  this  was  a  proper  exercise  of  the 
discretion  of  the  Court  in  the  interests  of  the 
wife  and  child. 

Kate  r.  Kaye,  (1902)  50  W.  R.  499  ;  86  L.  T. 

[638— C.  A. 

280.  Husband's  Property — Petition  by  Guilty 
Party — Jurisdiction  to  Entertain.'] — By  a  post- 
nuptial settlement  the  husband  assigned  certain 
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propcrt}'  to  trustees  upon  trust  out  of  the  income 
therefrom  to  pay  to  the  wife  during  her  life  for 
her  sepaiate  use  without  power  of  anticipation 
an  annuity  of  £2,000  to  abate  proportionately  in 
certain  events.  The  wife  was  out  of  the  said 
annuity  to  bear  and  pay  the  expenses  of  the 
joint  establishment  of  husband  and  wife.  The 
marriage  was  ciissolved  at  the  suit  of  the  wife 
by  reasem  of  the  cruelty  and  adultery  of  the 
husband.  The  husband  petitioned  the  Court  to 
vary  the  settlement.  The  wife  had  no  separate 
estate.  Tlie  petitioner's  income  was  £-1,700  per 
annum. 

Held— that  assuming  the  facts  alleged  in  the 
petition  to  be  accurate,  and  assuming  that  the 
Court  had  jurisdiction  to  deal  with  the  settle- 
ment at  the  instance  of  the  guilty  party,  the 
case  was  not  one  in  which  the  Court  ought  to 
make  any  order  varying  the  settlement,  because 
if  a  husband  chooses  to  break  up  the  joint 
matrimonial  establishment  by  departing  from 
it.  the  Court  ought  not  to  reduce  the  wife's 
allowance  on  that  ground. 

WOOTTON-ISAACSON      V.      WOOTTON-ISAACSON, 

[1902]  p.  146  ;  71  L.  J.  P.  80 ;   87  L.  T.  147  ; 

18  T.  L.  E,  581— Barnes,  J. 

281.  Policy  on  Husbands  Life — Policy  Pay- 
able at  Fixed  Date  to  Husband  if  alive,  and  if 
not  to  Wife — Matrimonial  Catisea  Act,  1857  (20  & 
21  Vict.  e.  85),  s.  45 — Matrimonial  Causes  Act, 
1859  (22  &  23  Vict.  c.  61),  s.  5.]— A  wife  had 
certain  rights  under  a  policy  which  her  husband 
had  taken  out  on  his  life  in  1891.  On  April  25th, 
1900,  the  husband  obtained  a  decree  nisi  for  the 
dissolution  of  his  marriage,  which  was  made 
absolute  on  November  5th,  1900,  by  reason  of 
his  wife's  adultery. 

Held — that  the  wife  ought  to  be  compelled  to 
settle  her  interest  in  the  policy  for  the  benefit  of 
the  husband  and  his  children. 

Stedall  r.  Stedall,  (1902)  50  W.  K.  320  :  86 
[L.  T.  125  ;  18  T.  L.  K.  254— Jeune,  P. 

282.  Wife's  Property — Sliare  Vested  in  Son 
who  Died  Intestate — Guilty  Husband's  Deriva- 
tive Interest  as  Next  of  Kin  Eztinguished — 
Matrimonial  Causes  Act,  1859  (22  &;  23  Vict, 
c.  61),  .v.  5.] — A  wife  upon  her  marriage  settled 
her  property  upon  herself  for  life,  and  after  her 
death  upon  her  husband  for  life,  with  remainder 
to  the  children  of  the  marriage.  There  was  one 
child  of  the  marriage,  a  son,  who  attained  twenty- 
one  and  obtained  a  vested  interest  in  the  property. 
The  wife  then  obtained  a  decree  nisi  for  a  dis- 
solution of  the  marriage,  and  before  the  decree 
was  made  absolute  the  son  died  intestate  and 
unmarried.  After  the  decree  nisi  had  been  made 
absolute  she  applied  for  an  order  extinguishing 
the  husband's  interest  in  the  property,  as,  the 
son  having  died  intestate,  the  husband  had 
become  entitled  to  the  son's  interest  in  the 
property. 

Held — that  the  Court  had  jurisdiction  under 
sect.  5  of  the  Matrimonial  Causes  Act,  1859,  to 
order  that  the  life  interest  of  the  respondent. 


the  husband,  and  all  the  rights,  powers,  and 
interests  of  the  respondent,  including  any  bene- 
ficial derivative  interest  of  the  respondent  as 
next  of  kin  of  his  son,  in,  concerning, or  over  the 
whole  or  any  part  of  the  capital  and  income  of 
the  petitioner's  settled  funds  should  be  extin- 
guished and  vested  in  the  petitioner,  but  without 
prejudice  to  the  rights  of  any  person  deriving 
title  from  the  son,  whether  they  were  mortgagees 
or  assignees,  or  creditors,  or  any  other  persons 
except  the  respondent. 

Crisj)  V.  Crisp  ((1872)  L.  E.  2  P.  &  M.  426  ; 
42  L.  J.  Mat.  13;  21  W.  E.  79  ;  27  L.  T.  (n.s.) 
428)  discussed. 

Decision  of  Barnes,  J.  ([1902]  P.  78  ;  71 
L.  J.  P.  40  ;  65  J.  P.  823  ;  50  W.  E.  138  ;  86 
L.  T.  121  ;  18  T.  L.  E.  73)  affirmed  and  order 
varied. 

Blood  v.  Blood,  [1902]  P.  190  ;  71  L.  J.  P.  97  : 
[50  W.  E.  547  ;    86  L.  T.  641  ;    18  T.  L.  E. 

588— C.  A. 

283.  Error  of  CouH  in  Draimny  vp  Order — 
Order  Settled  and  Passed — Appeal  against  Order 
Pending — Order  nevertJieless  Rectified. ~\ — After 
judgment  in  a  nullity  suit,  an  attempt  was  made 
to  agree  the  order  necessary  to  give  effect  to  the 
judgment  :  the  attempt  being  unsuccessful,  the 
order  was  drawn  up  in  common  form ;  the 
respondent  entered  an  appeal,  and  then  applied 
to  have  the  order  drawn  up  "  so  as  to  read  in 
accordance  with  the  orders  actually  made." 

Held — that  there  had  been  a  mistake  on  the 
part  of  the  Court  and  registrar,  and  that  the 
order  could  be  rectified. 

E.  V.  E.  (otherwise  T.).  [1903]  P.  88  ;  72  L.  J.P, 
[44  ;  88  L.  T.  570— Jeune,  P. 

284.  Petition  for — Effect  as  a  lis  petidens — 
Matrimonial  Causes  Act.  1859  (22  &  23  Vict. 
c.  61),  .s\  5.] — A  petition  for  the  variation  of 
settlements  cannot  be  heard  until  after  decree 
absolute  ;  but  if  filed,  it  operates  as  a  lis  pendens, 
and  nothing  done  after  decree  absolute,  but 
before  the  hearing,  can  affect  the  power  of  the 
Court  to  vary  the  settlements. 

CONSTANTINIDI  V.  CONSTANTINIDI  AND  LANCE, 

[1904]  P.  306 ;  73  L.  J.  P.  91  ;  91  L.  T.  273  ; 

20  T.  L.  E.  573— C.  A. 

285.  Life  Interest  of  Guilty  Wife — Pi-orision 
for  Adult  Daughters — Matrimonial  Canses  Acts. 
*1857  (20  &  21  Vict.  c.  85),  s.  45,  and  1859  (22  & 
23  Vict.  c.  61).] — A  husband,  who  had  obtained 
a  divorce  from  his  wife,  had  a  large  fortune  of 
his  own  not  settled.  There  were  two  settle- 
ments : — the  E.  settlement  of  £2,800  per  annum, 
of  which  (subject  to  one  prior  life  interest)  the 
wife  had  £1,000  for  pin  money  and  the  husband 
'£1,800,  the  wife  having  an  ultimate  power  of 
appointment  among  the  children  (two  daughters 
aged  17  and  21)  ;  and  the  B.  settlement  of 
£4,900,  of  which  (subject  to  two  prior  life 
interests)  half  went  to  tiie  husband  and  lialf  to 
the  wife  :  there  were  also  settled  heirlooms. 

The  settlements,  &c.,  were  varied  as  follows  : — 
(1.)  Extinguish    the    wife's    interest   in    her 
husband's   property   as   if  she   were  dead. 
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(2.)  Extinguish  her  powers  of  appointment  to 
children  of  the  marriage  under  the  settlements, 
and  empower  the  trustees  to  themselves  appoint 
new  trustees  if  necessary. 

(3.)  Suspend  during  the  husband's  life  her 
power  under  the  settlements  to  appoint  to  a 
future  husband  or  children. 

(4.)  Vest  the  heirlooms  in  trustees  for  the 
husband   and   children. 

(5.)  Provide  a  sufhcient  present  income  for 
the  daughters  in  the  manner  indicated  by  the 
Court's  judgment. 

Beauchamp  v.    Beadchamp  axd  Watt, 
[(190-t)  20  T.  L.  R.  273— C.  A. 

286.  Child,  horn  after  Decree  Nisi — Issue 
directed  to  determine  Legitimacy. '\ — Upon  a 
petition  to  vary  a  marriage  settlement  after 
decree  absolute  for  a  divorce,  the  Court  directed 
an  issue  in  order  to  determine  the  paternity  of  a 
child  born  after  the  decree  nisi,  which  the 
husband  (the  petitioner)  alleged  to  be  illegiti- 
mate. 

In  re  Chaplin  ((1807)  L.  E.  1  P.  &  M.  328  ; 
3<;  L.  J.  P.  49  ;  16  L.  T.  154)  and  Bouqlas  v. 
Douglas  ((1898)  78  L.  T.  88  —  Jeune,  P., 
No.  219,  supra)  discussed. 

EvAXS  r.  EvAxs  and  Blyth,  [1904]   P.  274  ; 
[73  L.  J.  P.  87  ;  91  L.  T.  35(5;    20  T.  L.  R. 
516 — Barnes,  .J. 
Avd  see  No.  225,  supra. 

287.  i\Y»  I.'isve  of  Marriage— Re-conreyanee  of 
Trust  Property  to  Innocent  Settlor — Interests  of 
Cnborn  yepheas  and  JVleces  —  Matrimonial 
Cavscs  Act,  1859  (22  &  23  Vict.  c.  61),  s.  5.]  — 
Upon  A.'s  marriage  she  settled  property  bringing 
in  £240  per  annum,  the  ultimate  trust  in  default 
of  issue  being  for  her  brothers  and  sisters  and 
the  children  of  any  of  them  who  might  be  dead. 

A.  divorced  her  husband,  who  had  an  income 
of  £150  a  year.  None  of  her  brothers  and  sisters 
were  yet  married,  and  they  were  all  willing  for 
the  interests  of  themselves  and  their  possible 
issue  to  be  extinguished.  Unless  this  was  done, 
A.  could  make  no  provision  for  any  child  she 
might  have  by  a  future  husband. 

Held — that  all  interests  under  the  settlement 
other  than  A.'s  should  be  extinguished,  and  the 
trust  property  re-conveyed  to  her. 

MORRISSEY  r.   MORRISSEY,    [1905]    P.   90  ;    74 
[L.  J.  P.  11  ;  92  L.  T.  476— Jeune,  P. 

288.  Power  to  appoint  Part  of  Settled  Fund 
on  Petitioner's  Second  Marriage— Interests  of 
Children— Matrimonial  Causes  Act,  1859  (22 
&  23  Vict.  c.  61),  s.  5.]  -A  marriage  settlement 
gave  to  the  husband,  if  he  should  survive  his 
wife  and  if  there  should  be  but  one  child  of  the 
marriage,  power  to  appoint  by  deed  or  will  two- 
thirds  of  the  capital  of  the  fund  which  he  brought 
into  settlement  in  favour  of  a  future  wife  and 
the  issue  of  a  second  marriage.  There  was  one 
child  of  the  marriage.  A  decree  absolute  for 
dissolution  having  been  obtained,  the  husband, 
who   was   the   petitioner,  apphed  to   have   the 


settlement  varied  by  allowing  him  at  once  to 
settle  two-thirds  of  his  fund  in  favour  of  a 
second  wife  and  her  issue,  as  though  his  divorced 
wife  was  dead. 

Held — that  the  Court  had  jurisdiction  to 
make  the  order  ;  but  that,  in  the  interest  of  the 
child,  which  had  primarily  to  be  considered,  it 
would  only  allow,  during  the  divorced  wife's 
life,  the  power  of  appointment  to  be  exercised 
as  to  one-third  of  the  fund. 

Wkitton  V.  Whltton  ([1901]  P.  348  ;  71  L.J.  P. 
10  ;  85  L.  T.  646— Jeune,  P.,  No.  274,  supra) 
followed. 

Hodgson-Roberts  r.  Hodgson-Roberts  and 

[Whitaker,  [1906]   P.  142  ;   75  L.  J.  P.  48  ; 

94  L.  T.  621  ;  22  T.  L.  R.  395— Barnes,  P. 

See  also  195,  219,  225. 

XV.  SUMMAEY  PROCEEDINGS  IN  MATRI- 
MONIAL CAUSES. 

(^)  Cruelty  and  Drunkenness. 

289.  Persistent  Cruelty.]  — Semble,  that  a 
number  of  acts  of  cruelty  committed  on  one  day 
may  amount  to  persistent  cruelty. 

Broad  r.  Broad,  (1898)  78  L.  T.  687— Div.  Ct. 

290.  Summary  Jurisdiction — Conviction  for 
Per.fistent  Cruelty — Fornt  of  Order.] — An  order 
made  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  should  not  omit  to  recite 
that  the  defendant  was  convicted  of  the  com- 
plaint, as  that  is  the  very  essence  of  the  order. 

BULLIVANT   r.    BULLIVANT,  (1902)   18   T.  L.  R. 

[317— Barnes,  J. 

291.  "  llahitual  Drunhard" — Habitual  Intem- 
perate drinking —  What  constitutes — licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  5  Ql)— Habitual 
Drunkards  Act,  1879  (42  &  43  Vict.  c.  19),  .9.  3 
(3)  (i).] — The  word  "habitual  "  is  not  explained 
or  defined  in  the  Habitual  Drunkards  Act,  1879, 
and  it  is  in  each  case  a  question  of  fact  whether 
drunkenness  is  only  occasional  or  is  habitual 
within  the  meaning  of  that  Act. 

ROBSON  r.  RoBSON,  (1904)  C8  J.  P.  416— Div.  Ct. 

(b)  Desertion. 

292.  Appealfrom  Magistrates — Form,  of  Order 
—  Ord.  lix.,  rr.  4a  and  7  —  Jurisdiction.]  — 
B.  and  his  wife  resided  at  W.  On  various 
occasions  the  wife  left  B.  and  went  to  her  father 
at  P.  For  some  time  husband  and  wife  lived 
apart,  and  the  husband  gave  the  wife  an  allow- 
ance, but  no  definite  agreement  for  separation 
was  arrived  at.  The  wife  took  out  a  summons 
at  W.  against  B.  for  desertion  under  sect.  4  of  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895.  The  summons  was  dismissed.  The  wife 
subsequently  returned  to  the  husband's  house, 
and  the  husband  after  several  days'  absence 
informed  her  that  he  was  giving  up  the  house 
and  she  must  find  a  home  for  herself.  The 
wife's  furniture  was  removed  from  the  house  on 
May  14th.  The  wife  went  to  P..  and  took  out 
a  similar  summons  there  against  B. 
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Cuntiuiied. 

Held — that  the  magistrates  were  justified 
in  deciding  that  the  facts  constituted  desertion 
by  B. 

Hkld,  also,  that  desertion  being  a  continuing 
offence  and  the  wife  having  been  driven  to  P.  by 
B.'s  acts,  the  magistrates  at  F.  had  jurisdiction 
to  make  an  order  against  B. 

The  order  of  the  magistrates  contained  no 
finding  that  B.  had  been  guilty  of  desertion. 

Held,  further,  that,  though  the  order  was 
irregular,  the  Court  had  power  to  make  a  fresh 
order  under  Ord.  lix.,  rr.  -lA  and  7,  and  that  a 
fresh  order  ought  to  be  made  in  the  terms  of 
the  order  appealed  against. 

Brown  v.  Brown,  (1898)  (32  J.  P.  711 ;  79  L.  T. 

[102— Div.  Ct. 

293.  Mdlntniance — Wilful  neijlect  to  inaintaiii 
Wife — CausliKj  Wife  to  leuce  and  lire  apart.']  — 
Ilusljaud  and  wife  had  been  living  apart  for 
many  years,  when  the  husband  returned  and 
resumed  cohabitation  with  his  wife  at  his  wife's 
house.  The  wife  then  went  to  her  husband's 
house,  but  her  husband  refused  her  admission. 

Held — that  the  husband  caused  his  wife  to 
leave  and  live  apart  from  him  within  the 
meaning  of  sect.  4  of  the  Summar}'  Jurisdiction 
(Married  Women)  Act,  1895. 

Snape  r.  Snape,  (1900)  61  J.  P.  793  :  1 7  T.  L.  K. 

[19— Div.  Ct. 

294.  Sumiiiarji  Jur/sd/cf  ion— Copies  of  Notes  of 
Eridence  and  Decision — Duty  of  Justices'  Clerk.'] 
— On  an  appeal  to  the  Probate,  Divorce  and 
Admiralty  Division  of  the  High  Court  of  Justice 
fiom  an  urtler  of  justices  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  it  is 
the  duty  of  the  justices'  clerk  to  supply  to  the 
Court,  first,  two  copies  of  the  notes  of  the 
evidence  ;  secondly,  the  decision  of  the  justices  ; 
and  thirdly,  the  reasons  of  the  justices  for  their 
decision. 

Desertion  is  a  continuing  offence,  and  a  Court 
of  summary  jurisdiction  acting  for  any  place  in 
which  the  deserted  wife  is  residing  for  the  time 
being,  has  jurisdiction  under  the  Act  to  make  a 
separation  order. 

Cobb  r.  Cobb,  [1900]  P.  145;  69  L.  J.  P.  52; 
[64  J.  P.  106,  200  :  82  L.  T.  626— Div.  Ct. 
And  see  Nos.  320,  321   infra. 

295.  Compelling  Wife  to  leu  re  the  House — In- 
tention to  hreah  off  Matrimonial  llelations— 
Costs.] — To  constitute  desertion  it  is  not  neces- 
sary that  the  husband  should  actually  have 
turned  his  wife  out  of  doors  ;  it  is  sufficient  if, 
by  his  conduct,  he  has  compelled  her  to  leave 
the  house,  the  question  being  whether  it  was  the 
husband's  intention  to  break  ofE  matrimonial 
relations. 

Where  a  husband  and  wife  quarrelled,  and  the 
husband  said,  "  Go  where  you  like,  do  what  you 
like,"  and  the  wife  took  him  at  his  word,  and 
when  he  asked  her  to  retuin  home  she  refused  to 
do  so  : — 


Held — that  the  husband  was  not  guilty  of 
desertion. 

Charter  v.  Charter,  (1901)  84  L.  T.  272  ;  17 
[T,  L.  E.  327— Jeune,  P. 

296.  Meaning  of — Reasonable  Ground  for  re- 
fusing to  cohabit — No  actual  Adultery — Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85), 
ss.  27,  31.] — The  word  "desertion  "  in  sect.  4  of 
the  Summary  Jurisdiction  (Married  Women)  Act, 
1895,  has  the  same  meaning  as  in  the  Matri- 
monial Causes  Act,  1857,  i.e.,  it  does  not  mean 
refusal  to  cohabit  simpliciter,  but  refusal  to 
cohabit  without  reasonable  cause. 

Therefore,  where,  on  an  application  by  a  wife 
for  a  separation  order  on  the  ground  of  desertion, 
it  was  admitted  that  she  had  not  committed 
adultery  : — 

Held,  nevertheless,  that  the  husband  was 
entitled  to  cross-examine  her  to  show  that  her 
conduct  justified  him  in  refusing  to  cohabit. 

Frowd  r.  Frowd,  [1904]  P.  177  ;  73  L.  J.  P.  60  ; 
[68  J.  P.  436  ;  90  L.  T.  175— Div.  Ct. 

297.  Desertion  and  Adultery  of  Husband.  ]  — A 
summary  separation  order  under  the  Act  of  1895 
cannot  alter  or  abridge  the  jurisdiction  of  the 
High  Court  under  the  Matrimonial  Causes  Act. 
Therefore  sect.  5  (a)  of  the  Act  of  1895  is  to  be 
read  with  the  qualification  that  no  order  made 
under  it  can  oust  the  jurisdiction  of  the  Divorce 
Court,  and  for  the  purposes  of  a  divorce  petition 
desertion  may  continue  while  a  separation  order 
is  in  force. 

Smith  r.  Smith,  [  1905]  P.  249  ;  74  L.  J.  P.  1 13  ; 
[93  L.  T.  457  ;  54  W.  E.  220— Deane,  J. 

Note.— ^ot  followed  in  Dodd  v.  Dodd,  [1906] 
P.  189,  infra. 

298.  Summary  Separation  Order — Effect  of  as 
prerenting  continuance  of  Desertion — Order 
obtained  within  two  years  of  Desertion  a  Bar 
to  Divorce  on  (/round  of  Adulter  if  and  Desertion 
—Matrimonial  Causes  Act,  1857  (20  &  21  Vict. 
c.  85),  ss.  27,  31.] — The  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  has  not  altered  the 
provisions  of  the  Matrimonial  Causes  Act,  1857, 
as  to  the  grounds  for  granting  decrees  of  divorce. 

A  non-cohabitation  or  separation  order  under 
the  Act  of  1895  has  the  effect  of  preventing  a 
continuance  of  legal  "  desertion,"  even  if  there 
has  been  such  desertion  prior  to  its  date. 

Therefore  a  deserted  wife  who  obtains  such  an 
order  .within  two  years  of  the  first  desertion  is 
thereby  ilebarred  from  subsequently  obtaining 
a  divorce  on  the  ground  of  desertion  and 
adultery. 

Justices  should  not  grant  such  orders  whei'e 
the  wife's  safety  does  not  require  it,  and  where  a 
maintenance  order  is  sufficient. 

Smith  V.  Smith  ([1905]  P.  249;  74  L.  J.  P. 
113  ;  93  L.  T.  457 — Deane,  J.,  supra^  andLery  v. 
Levy  (21  T.  L.  E.  157— Jeune,  P.)  not  foUowed. 

Dodd  v.  Dodd,  [1906]  P.  189  ;  75  L.  J.  P.  49  ; 

[70  J.  P.  163  ;  54  W.   E.  541  ;  94  L.  T.  709  ; 

22  T.  L.  E.  484— Barnes,  P. 

See  also  300,  308,  309. 
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Contlnncd. 

(c)  Evidence. 

299.  Practice— A ffidarlt — Frexh  Evidence. '\  — 
Except  in  very  rare  instances,  no  fresh  evidence 
will  be  received  by  the  Divisional  Court  on  the 
hearing  of  appeals  from  orders  made  under  the 
Summary  Jurisdiction  Act,  1895.  The  note  to 
be  taken  by  the  clerk  to  the  justices  on  the 
hearing  of  summonses  under  the  Act,  and  which 
is  to  be  furnished  to  either  party,  or  the  solicitor 
for  either  party,  on  application,  will  be  accepted 
by  the  Divisional  Court,  on  the  hearing  of 
appeals,  as  a  prinid  facie  statement  of  the  facts  ; 
but  if  the  note  is  defective,  an  affidavit  will  be 
received  in  order  to  supplement  the  statement  of 
what  took  place  in  the  Court  below,  but  no  fresh 
facts,  which  were  not  tendered  in  evidence 
before  the  justices,  should  be  introduced  into  the 
affidavit. 

Snape  v.  Sxape,  (1898)  62  J.  P.  153— Div.  Ct. 

300.  Variation  of  Order — '■^ Fresh  Eridence'' 
— Snininary  Jurisdicfion  (^Married  M'omcn)  Act., 
1895  (58  &  59  Vict.  c.  39),  s.  7.]— Sect.  7  of  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  enacts  that  the  "Court  of  summary  juris- 
diction .  .  .  ma\',  on  the  application  of  a  married 
woman  or  her  husband,  and  upon  cause  being 
shown  upon  fresh  evidence  to  the  satisfaction  of 
the  Court  at  any  time,  alter,  vary,  or  discharge 
such  order,  &c." 

Held — that  "  fresh  evidence  "  meant  evidence 
which  had  not  come  to  the  party's  knowledge 
wishing  to  call  it  at  the  time  of  the  trial,  or 
evidence  which  he  could  not  then  have  called  ; 
but  not  evidence  which  could  have  been  called 
and  was  not. 

Johnson  v.  Johnson,  [19001  P.  19  :  69  L.  J.  P. 
[13  ;  64  J.  P.  72  ;  81  L.  T.''791  ;  16  T.  L.  R.26 

—Div.  Ct. 

301.  Desertion  —  Husband'.^  refusal  to  take 
Wife  hacli  —  Evidence  of  antecedent  Circum- 
stances.']— A  wife  called  at  her  husband's  house, 
accompanied  by  a  policeman,  and  asked  to  be 
taken  back.  The  husband  refused  to  take  her 
back.  The  wife  then  took  out  a  summons  against 
her  husband  for  desertion.  At  the  hearing  of 
the  summons  the  husband  admitted  the  wife's 
demand  to  be  taken  back,  and  his  refusal  ;  but 
sought  to  give  in  evidence  circumstances  ante- 
cedent to  the  day  of  his  refusal.  The  justices 
refused  to  go  into  such  evidence,  and  held  that 
such  refusal  was  enough  to  prove  desertion. 

Held — that  such  evidence  was  clearly  material 
and  ought  to  have  been  admitted  ;  that  the 
refusal  of  the  husband  to  take  back  his  wife  on 
one  particular  day  was  not  in  itself  enough  to 
constitute  desertion. 

Wassell  v.  Wassell,  (1899)  68  L.  J.  P.  127  ; 
[81  L.  T.  496— Div.  Ct. 

302.  Desertion  —  Maintenance  —  Hvsband's 
Means.] — On  an  application  by  a  wife  for 
maintenance  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  after  desertion,  it 


being  shown  that  a  relative  of  the  husband  had 
undertaken  to  provide  £1  a  week  for  the  wife, 
the  justices  ordered  the  husband  to  pay  that  sum 
weekly  for  maintenance. 

Held  (affirming  the  decision  of  the  justices) — 
that  there  was  evidence  upon  which  the  justices 
might  make  such  order,  aud  if  the  husband  was 
unable  to  pay,  he  might  show  cause  upon  fresh 
evidence  before  the  justices  to  have  the  order 
varied  or  discharged. 

Walton  r.   Walton,  (1900)   64  J.    P.  264— 

[Jeune,  P. 

303.  Res  Judicata — Fre.sh.  Evidence.]— A  wife 
took  out  a  summons  against  her  husband  for 
neglecting  to  support  her,  and  he  subsequently 
returned  to  live  with  her  until  she  gave  birth  to 
a  child,  the  paternity  of  which  the  husband 
denied.  She  then  took  out  another  summons 
charging  her  husband  with  neglecting  to  main- 
tain her,  aud  thereby  causing  her  to  leave  and 
live  apart  from  liim.  That  second  summons 
was  dismissed,  and  she  thereupon  took  out  a 
third  summons  charging  persistent  cruelty, 
wilful  neglect,  and  desertion.  This  summons 
was  also  dismissed.  She  thereupon  took  out  a 
fourth  summons  identical  in  terms  with  the 
second  summons.  The  magistrate  convicted  on 
the  fourth  summons. 

Held — that  the  conviction  was  right. 

Fletcher  v.  Fletcher.  (1901)  64  J.  P.  807— 

[Div.  Ct. 

304  •'  Fresh  Evidence  " — Powers  in  relation 
to  Pe.'<cissio?i.  of  Orders  —  Time  within  loliich 
A2>plicationJi  to  rescind  Orders  nni.d  he  made 
— Sinn?nar}/  Jnri.^^diction  (^Married  Women)  Act, 
1895  (58  &  59  Vict.  c.  39),  .?.  7.]—"  Fresh 
evidence,"  within  the  meaning  of  sect.  7  of  the 
Summary  .Jurisdiction  (Married  Women)  Act, 
1895,  means  practically  the  same  sort  of  evidence 
as  that  upon  which  a  new  trial  would,  in  the 
ordinary  course,  be  granted  ;  it  may  be  evidence 
relating  to  somettaing  which  has  happened  since 
the  former  hearing  or  trial,  or  it  may  be  evidence 
which  has  come  to  the  knowledge  of  the  party 
applying  since  the  hearing  or  trial,  and  which 
could  not  by  anj'  reasonable  means  have  come 
to  his  knowledge  before  that  time. 

The  six  months'  limit  mentioned  in  sect,  11  of 
the  Summary  Jurisdiction  Act,  1848,  has  no 
reference  to  an  application  to  discharge  an 
order,  but  refers  to  a  complaint. 

John.«on  v.  Johnson  ([1900]  P.  19  ;  69  L.  J.  P. 
13  ;  64  J.  P.  72  :  81  L.  T.  791— Div.  Ct.,  No.  300, 
supra')  approved  and  followed. 

Weightman  v.  Weightman,  (;i906)  70  J.  P. 
[120  ;  94  L.  T.  621  ;  22  T.  L.  K.  362— Div.  Ct. 

305.  "  Fresh  Evidence."]  —  In  1887  the 
appellant  was  deserted  by  her  husband,  who 
went  to  New  Zealand.  Believing  him  dead, 
in  1895  she  went  through  the  ceremony  of 
marriage  with  the  respondent.  In  March,  1906, 
the  appellant  obtained  against  the  respondent  a 
separation  order  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895.  At  this  date  the 
respondent  had  written  to  New  Zealand  for  a 
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certificate  of  the  tleatli  of  the  husbaud,  but  the 
same  had  not  been  received.  In  Jlay,  I'JOG,  the 
respondent,  having  in  the  meanwhile  received 
the  certificate  in  question,  apijlied  to  discharge 
the  order  on  the  ground  that  the  husband  of  the 
appellant  was  alive  at  the  time  of  the  ceremony 
of  marriage  in  18i)o.  At  this  hearing  hearsay 
evidence  was  given  in  support  of  the  contention 
of  the  respoutlent,  and  evidence  was  received  of 
a  statement  by  the  appellant  to  the  effect  that 
her  husband  was  alive  at  the  time  of  the  cere- 
mony in  1890,  and  a  certificate  of  his  death  was 
forthcoming,  but  no  evidence  of  identification. 
At  an  adjourned  hearing  of  the  application  by 
the  respondent  on  July  11th,  190(j,  the  stipen- 
diary magistrate  discliaiged  the  separation 
order.  On  appeal  on  the  grounds,  inter  alia, 
that  there  was  no  "  fresh  evidence  "  within  the 
meaning  of  the  Act  before  the  stipendiary 
magistrate,  and  that  there  was  no  evidence  of 
anything  that  had  occurred  since  the  order  : — 

Held — that  the  certificate  was,  in  this  case, 
"  fresh  evidence,"  as  it  could  not  have  been 
previously  obtained,  and  the  respondent  had 
been  in  fact  ignorant  of  its  existence,  and  that 
the  stipendiary  magistrate  had  sufficient  evidence 
before  him  to  justify  the  discharge  of  the 
separation  order. 

JiilDmin  V.  Johnaon  ([1900]  P.  19  ;  69  L.  J.  P. 
13  ;  U  J.  P.  72  ;  81  L.  T.  791— Div.  Ct,  No.  300, 
supra')  distinguished. 

Gboves  v.  Groves,  (1907)    71    J.    P.    167— 

[Div.  Ct. 

(d)  Jurisdiction. 

306.  dmniion  Axsanlt  hij  IInshnn(l.'\ — A  hus- 
band was  found  guilty  of  a  common  assault 
upon  his  wife,  and  was  bound  over  to  come  up 
for  jutigment  when  called  upon.  On  an  appli- 
cation under  sect.  4  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  189.5,  asking  the  judge 
to  grant  the  wife  a  separation  oider  and  to  say 
that  she  should  no  longer  be  compelled  to  live 
with  her  husband  : — 

Held — that  the  section  did  not  apply  to  such 
a  case. 

Peg.  c.  Cokkigan,    (1898)    62    J.    P.    522— 

[Wright,  J. 

307.  Ifuxhaud  convicted  upon  Indictment  of 
an  Axxitult — Throwing  C'orro.sife  Fluid.] — Where 
a  inisband  was  convicted  at  assizes  upon  indict- 
ment (if  throwing  a  corrosive  fluid  on  his  wife 
with  intent  to  burn,  and  sentenced  to  a  term  of 
imprisonment  exceeding  two  months,  an  order, 
on  the  application  of  the  wife,  was  made  by  the 
judge  presiding  at  the  trial  under  sects.  4,  5,  of 
the  Summary  Jurisdiction  (Married  Women) 
Act,  189"),  that  she  be  no  longer  bound  to 
cohabit  with  her  husband. 

Reg.  c.  Knowles,  (1901)  6."i  J.  P.  26— Kidley,  J., 
[Manchester  Assizes. 

308.  Withdrawal  of  Summons— Effect  of— 
Fresh  Summons  on  the  same  Ground  cannot  he 


issued — Objection  as  to  Time  nut  taken  in  Court 
helow — Cosis.~\ — Tiie  withdrawiil  of  a  summons 
under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  can  only  take  place  by  leave 
of  the  justices  or  magistrate.  If  that  leave  is 
given  and  the  summons  is  withdrawn  that 
amounts  to  a  consent  by  the  Court  ;  and  that 
involves  the  effect  that  the  complaint  upon 
which  the  summons  was  founded  necessarilj' 
falls  to  the  ground.  The  Court  having  once 
given  its  consent  to  the  withdrawal,  is  not 
competent  to  revive  it  again  by  issuing  a  fresh 
summons  on  the  same  ground. 

Where  the  husband  did  not  take  the  point  in 
the  Court  below  as  to  the  complaint  being  out  of 
time,  but  took  it  and  succeeded  oh  appeal,  the 
wife  had  her  costs  on  the  appeal. 

PiCKA VANCE  V.  PiCKA VANCE,  [1901]    P.  60  ;   70 
[L.  J.  p.  14  ;  84  L.  T.  62— Div.  Ct. 

309.  Desertion  —  Jurisdiction —  Condonation — 
Effect  of] — Condonation  of  an  offence  within 
the  meaning  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  extinguishes  the 
cause  of  complaint. 

A  wife  took  out  a  summons  complaining  of 
desertion  ;  the  summons  was  adjourned,  and  in 
the  interval  the  parties  resumed  cohabitation. 

Held — that  the  cause  of  offence  was  blotted 
out,  and  that  the  justices  had  nothing  to 
adjudicate  on. 

Williams   r.  Williams,  [1904]    P.    145;   73 

[L.  J.  P.  31  :  68  J.  P.  188  :  90  L.  T.  174 ;  23 

T.  L.  R.213— Div.  Ct. 

310.  Desertion — Pet  if  ion  for  Divorce  Pending 
in  the  High  Court.] — Where  proceedings  are 
pending  in  the  Divorce  Division  of  the  High 
Court  between  husband  and  wife,  justices  ought 
not  to  entertain  any  application  by  the  wife 
against  her  husband  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1895.  In  October, 
1906,  a  husband  filed  a  petition  for  divorce, 
and  an  order  was  made  for  a  weekly  payment 
of  alimony  to  the  wife  pendente  lite.  The 
weekly  payments  were  made  down  to  Janu- 
ary 4th,  1907.  On  February  19th,  1907,  an 
order  was  made  by  the  President  that  the 
petitioner  should  pay  the  respondent  her  taxed 
costs,  and  should  deposit  £20  in  Court  as 
security  for  the  wife's  costs,  and  the  usual  order 
was  made  staying  the  suit  until  the  order  was 
complied  with.  On  April  15th,  1907,  a  summons 
was  taken  out  by  the  wife  under  sect.  4  of  the 
Summary  Juriscliction  (Married  Women)  Act, 
1895,  on  the  ground  that  the  husband  had 
deserted  her.  The  justices  made  an  order,  dated 
April  22nd,  for  separation  and  maintenance,  and 
recited  in  the  reasons  they  gave  for  their  decision 
that  "  the  husband  not  going  on  with  his  pro- 
ceedings in  the  High  Court,  that  Court,  by  the 
registrar,  ordered  a  stay  of  proceedings  therein." 

HFiLD — that,  as  the  divorce  suit  was  still 
pending,  there  could  be  no  desertion,  and  the 
justices  had  no  jurisdiction  to  make  the  order. 

CUAXTON  r.  Craxton,  (1907)   71  J.  P.  399  ;  23 
[T.  L.  R.  527— Div.  Ct. 
See  also  Nos.  73,  76,  svpra. 
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Continued. 

(e)  Maintenance. 

311.  Guiding  Principles — Proportioii — One- 
third  of  Husba/id^s  JVett  Income.^ — Courts  of 
Summary  Jurisdiction  as  to  the  proportion  they 
should  allot  for  the  support  of  complainants  who 
obtain  separation  orders  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  should 
be  guided  by  the  principles  which,  though  not 
applied  with  absolute  rigidity  in  the  Probate 
Division,  are  nevertheless  generally  recognised 
and  accepted  there  as  a  practical  guide  in  cases 
of  judicial  se|)aration,  the  rule  being  that  where 
there  are  no  children  of  the  marriage  or  where, 
if  there  are  children,  the  wife  has  not  to  support 
them,  she,  if  she  has  no  means  of  her  own,  shall 
be  allotted  one-third  of  the  husband's  nett 
income,  or,  if  she  has  means  apart  from  her 
husband,  then  her  income  is  to  be  made  one- 
third  of  the  joint  incomes. 

Cobb  r.  Cobb,  [1900]  P.  294  ;  69  L.  J.  P.  125  ; 
[83  L.  T.  716— Div.  Ct. 

312.  Joint  Income — Voluntary  Alloicance  to 
Wife.'] — In  assessing  a  sum  for  maintenance  to 
be  paid  to  a  wife  under  sect.  5  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  a 
voluntary  allowance  paid  to  the  wife  should  be 
taken  into  account. 

Bonsor  v.  Bonsor  ([1897]  P.  77  ;  6ii  L.  J.  P. 
35  ;  45  W.  R.  304  ;  76  L.  T.  168  ;  13  T.  L.  R. 
184 — Jeune,  J.)  followed. 

NOTT  r.  NOTT,  [1901]  P.  241  ;  70  L.  J.  P.   94  ; 
[65  J.  P.  378  ;  84  L.  T.  573  ;  17  T.  L.   R.  525 

—Div.  Ct. 

313.  Desertion — Wilful  Neijlect  to  provide 
Reasonable  Maiidenani'v — Causing  Wife  to  leace 
and  Live  Apart — Agreement  to  Lice  Separate — ■ 
Banltruptcg  of  Hushand — Limit  of  time  for 
Proceeding.s — Summary  Jurisdiction  Act,  1848 
(11  &  12' Vict.  c.  43)'.]— A  husband  and  wife 
lived  together  for  twentj'-two  years  and  in  1895 
separated.  Some  agreement  was  then  come  to 
between  them  under  which  the  husband  agreed 
to  pay  his  wife  a  weekly  allowance  of  lO.s.  The 
allowance  was  not  paid  regularly,  and  in  1901 
the  arrears  amounted  to  about  £100.  In  August, 
1901,  a  receiving  order  was  made  against  the 
husband  on  his  own  petition.  He  was  summoned 
under  sect.  4  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  for  having  wilfully 
neglected  to  provide  reasonable  maintenance  for 
his  wife,  whereby  he  had  caused  her  to  leave  and 
live  separately  and  apart  from  him.  The 
magistrates  ordered  him  to  pay  7s.  6d.  a  week 
for  her  maintenance. 

Held — that  there  was  no  evidence  at  all  of 
the  husband's  neglect  to  maintain  his  wife ; 
that  the  wife  distinctly  stated  before  the 
magistrates  that  she  left  her  husband  because  he 
was  unfaithful  and  neglected  her  ;  and  that  the 
complaint  was  out  of  time  as  not  having  been 
made  within  the  six  months  required  by  the 
Summary  Jurisdiction  Act,  1848,  s.  11. 

Mlis  V.  Mlis  ([1896]  P.  251 ;  65  L.  J.  P.  124  ; 


60   J.  P.  823;  45   W.   R.    144;  75  L.  T.  390— 
Jeune,  P.)  followed. 

Rowlands  c  Rowlands,  (1902)  86  L.  T.  125  ; 
[18  T.  L.  R.  291— Div.  Ct. 

314.  Step-children— Husband'' s  Liability  to 
J/ai?j^«i«.]— Although  it  may  be  a  question  how 
far  the  husband  may  be  liable  to  maintain  his 
step-children,  it  is  clear  that  there  is  a  measure 
of  liability  for  their  support  attaching  to  him  by 
virtue  of  the  Poor  Law.  A  husband  may  be 
ordered  under  sect.  4  of  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895,  to  make  his 
wife  an  allowance  for  the  support  of  his  step- 
children. 

Hill  v.  Hill,  [1902]  P.  140  ;  71  L.  J.  P.  81  ; 

[66  J.  P.  344  ;  50  W.  R.   400  ;  86  L.  T.   597  ; 

18  T.  L.  R.  393— Div.  Ct. 

315.  One-Third  of  Joint  Incomes.] — In  allot- 
ting maintenance  on  making  an  order  under 
the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  the  justices  should  follow  the  prin- 
ciples on  which  the  Court  acted  when  awarding 
alimony,  viz.,  one-third  of  the  joint  incomes. 
The  order  should  recite  the  conviction  on  the 
face  of  it. 

Wilcox  /•.  Wilcox,  (1902)  66  J.  P.  166;  18 
[T.  L.  R.  237— P.  Div.  Ct. 

316.  Subsequent  Adultery  of  Wife — Bight  of 
Husband  to  hare  Order  for  'Paym,ents  Discharged 
—  Conduct  of  Husband  Conducing  to  Adultery.] 
— A  husband  who  has  been  ordered  under  the 
Summary  Jurisdiction  (Married  Women)  Act, 
1895,  to  make  weekly  payments  to  his  wife  is 
entitled  as  of  right  to  have  such  order  discharged 
upon  proof  before  a  Court  of  Summary  Jurisdic- 
tion that  his  wife  has  committed  adultery.  The 
fact  that  his  conduct  has  conduced  thereto  does 
not  prejudice  his  right ;  and,  if  the  Court  find 
the  adultery  to  be  proved,  the  husband's  liability 
for  future  payments  is  at  an  end,  even  though 
the  order  is  not  formally  discharged. 
RUTHEK  V.   RUTHER,  [1903]    2   K.  B.  270  ;   72 

[L.  J.  K.  B.  826  ;  67  J.  P.  359— Div.  Ct. 

And  see  No.  319,  infra. 

(J)  Practice  :  Appeals,  Notes,  Costs. 

317.  Deposition  of  Ecidence  before  the  Magis- 
trates, and  Magistrates'  Reasons  fur  Decision — 
Appeal.] — For  the  purposes  of  appeals  under 
the  Summary  Jurisdiction  (Married  Women) 
Act,  1895  (58  &  59  Vict.  c.  39),  full  notes  of  the 
evidence  of  witnesses  before  the  magistrates 
ought  to  be  taken  and  copies  furnished  to  the 
Court. 

The  magistrates  ought  to  furnish  the  Court 
with  the  reasons  for  their  decision. 
Robinson    v.   Robinson,    [1898]    P.   153  ;    67 

[L.  J.  P.  77  ;  78  L.  T.  392  ;  14  T.  L.  R.  385— 

Div.  Ct> 

318.  Copies  of  Notes  of  Evidence — Costs.] — On 
an  appeal  to  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice,  from  an 


239 


HUSBAND   AND   WIFE. 


240 


Summary  Proceedings  in  Matrimonial  Causes— 

Coiit  i  niiril . 
order  of  justices  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  18'J5,  it  is  the  duty  of 
appellant  to  supply  to  the  Court  two  copies  of 
the  notes  of  the  evidence  taken  by  the  justices' 
clerk,  the  cost  of  which  will  be  allowed  on 
taxation. 

Walton  r.  Walton,  [1900]  P.  147  ;  69  L.  J.  P. 
[54  ;  48  W.  R.  622  ;  82  L.  T.  627— Div.  Ct. 

319.  Appoal  ly  Special  Case — Payments  in 
Arrear.'] — Where  a  married  woman  complains 
that  payments  due  to  her  under  a  separation 
order  (made  under  the  Act  of  1895)  are  in 
arrear,  an  appeal  from  the  magistrate's  decision 
upon  such  complaint  lies  to  the  King's  Bench 
Division  by  special  case,  and  not  to  the  Probate, 
Divorce  and  Admiralty  Division,  under  sect.  11 
of  the  Act. 

Manders  v.  Manders  ([1897]  1  Q.  B.  474  ;  66 
L.  J.  Q.  B.  29(! ;  61  J.  P.  105  ;  45  W.  R.  287— 
Div.  Ct.)  distinguished. 

RUTHER  V.  RUTHER,   [1903]   2  K.  B.  270  ;  72 
[L.  J.  K,  B.  826  ;  67  J.  P.  359  ;  52  W.  R.  154 

—Div.  Ct. 
And  see  No.  316,  supra. 

320.  Appeal — Notes  of  Proceedings  in  Court 
heloiv — Duties  of  Magistrates'  and  Justices'  Clerks 
— Bight  of  either  Party  to  a  Cojjy  of  Clei-li's 
Notes  on  Application — Method  adopted  for  com- 
2)elling  Clerk  to  supply  Copy  of  his  Notes.'] 
— Upon  the  hearing  of  every  summons  under 
the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  it  is  the  duty  of  the  clerk  to  the 
magistrate  or  justices  co  make  a  complete 
and  adequate  note,  not  only  of  the  evidence 
and  of  the  decision  arrived  at,  but  also  of  the 
reasons  for  arriving  at  the  decision,  and  to 
furnisli  a  copy  of  the  note  upon  proper  applica- 
tion to  either  party.  In  a  case  where  copies 
were  refused,  the  Court  directed  the  registrar  to 
communicate  with  the  justices'  clerk  requiring 
him  to  state  the  reasons  of  his  refusal  and  order- 
ing him  forthwith  to  supply  two  copies  of  his 
notes  for  the  use  of  the  judges  of  the  Divisional 
Court. 

Colh  v.  Cohh  (  [1900]  P.  145  ;  69  L.  J.  P.  52  ; 
64  J.  V.  200 ;  82  L.  T.  026— Div.  Ct.,  No.  294, 
supra")  followed. 

Barker  v.  Barker,  (190.5)  74  L.  J.  P.  74  ;  69 
[J.  P.  82,  192  ;  21  T.  L.  R.  2.53— Div.  Ct. 

321.  Justices''  Clerk— Duty  to  talte  Notes.']— It 
is  the  duty  of  justices'  clerks  to  take  a  full  note 
of  the  proceedings  in  the  Court  below  in  any  case 
arising  out  of  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  and  of  the  justices 
to  state  the  reasons  for  arriving  at  their  decision. 
The  Court  will  decline  to  hear  any  appeal  under 
the  Act  when  it  is  not  supplied  with  such  notes 
and  reasons.  If  an  imperfect  note  is  taken, 
such  note  cannot  be  supplemented  or  amplified 
by  affidavit  evidence. 

Cohh  V.  Cohh  ([1900]  P.  145  ;  09  L.  J.  P.  52  ; 
64  J.  P.  200  ;  82  L.  T.  626— Div.  Ct.,  No.  294, 
suiyra),  and  Barker  v.  Barker  ((1905)  74  L.  J.  P. 


74  ;  69  J.  P.  82,  192  ;  21  T.  L.  R.  253— Div.  Ct., 
supra)  approved. 

Wenham  v.  Wenham,  (1906)  95  L.  T.  548— 

[Div.  Ct. 

322.  Appeal  Costs  to  be  Paid  hy  Wife.] — 
Where  a  husband  successfully  appealed  from  an 
order  of  justices  for  payment  of  a  weekly  sum  on 
desertion,  the  wife,  who  did  not  appear,  being 
shown  to  have  separate  estate,  was  condemned 
in  costs,  without  notice  of  the  application. 

Davies  v.   Davies,  (1907)  51    Sol.  Jo.   412— 

Div.  Ct. 


IDIOTS. 

See  Lunatics  and   Persons  of   TJn- 
sotJND  Mind. 


ILLEGAL   ARREST   AND 
IMPRISONMENT. 

See  Criminal  Law  ;  Trespass. 


ILLEGAL   CONTRACTS. 

See  Contract. 


ILLEGITIMACY. 

^S"^^  Bastardy. 


IMBECILITY. 

See  Lunatics. 


IMMIGRATION. 

See  Aliens. 


IMMORAL    CONTRACTS. 

Sec  Contract. 


IMPRISONMENT. 

^e  Criminal  Law  and   Procedure 
Prisons  and  Reformatories. 
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IMPROVEMENT   OF   LAND. 

See   Real    Property  and    Chattels 
Real. 


INCLOSURE. 

See  Commons  ;  Copyholds  and  Manors  ; 
Highways  ;  Open  Spaces. 


INCOME   AND    CAPITAL. 

See  Real  Property  and  Chattels 
Real  ;  Settlements  ;  Trusts ; 
Wills. 


INCOME     TAX. 

I.  Taxable  Income. 
(«)  In  General 
(J)}  Profits  earned  abroad 

II.  Assessment  and  Collection, 
{a)  In  General 
(i)  Deductions 

III.  Dfjjuction  of  Tax  from  Rent 
or  Annual  Payments 

And  see  Husband  and  Wife,  No 
I.  TAXABLE  INCOME. 
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95. 


(a)  In  General. 

1.  Amei'ican  Domicile  and  Business — Lessee  of 
Scotch  Shooting — Annual  Residence  for  Two 
Months — JResidinq  in  the  United  Kingdom — 
Income  Tax  Acts,  1842  (5  &  6  Vict.  c.  35),  s.  39, 
and  1853  (16  &  17  Vict.  c.  34),  s.2,  Sched.  P.]— 
An  American  barrister,  ordinarily  resident  and 
practising  in  New  York,  had  for  some  years  a 
lease  of  a  shooting  and  furnished  lodge  in  Scot- 
land. The  lodge  was  ready  for  his  use  at  any 
time,  and  he  spent  two  months  there  every  year  ; 
his  own  house  was  also  always  kept  open  for 
his  use. 

Held — that  he  was  a  person  "  residing  in  the 
United  Kingdom  "  and  was  liable  for  income 
tax,  and  did  not  fall  within  the  exemption  of  a 
person  so  residing  "  for  some  temporary  purpose 
only  and  not  with  any  view  or  intent  of  estab- 
lishing his  residence  therein." 

Inland  Revenue  v.  Cadwalader,  (1905)  7  F. 
[146— Ct.  of  Sess. 

2.  Annuity — Annual  Payments,  each  consisting 
j}artly  of  Repaid  Capital,  and  partly  of  Interest 
on  Capital  xtill  Outstanding — Income  Tax  Acts. 
1842  (5  &  6  Vict.  c.  35),  s.  102,  and  1853  (16  & 
17  Vict.  c.  34),  s.  2,  Scheds.  C  and  Z>.]— The 
Great  Indian  Peninsula  Railway  Company  was 
formed  in  1849,  and  it  received  a  guarantee  of 
financial  assistance  from  the  East  India  Com- 
pany upon  the  terms,  amongst  others,  that  after 


fifty  years  the  East  India  Company  might  buy 
the  whole  interest  of  the  railway  company  ; 
that  the  East  India  Company,  if  it  became 
liable  to  pay  for  the  purchase  of  the  railway, 
might,  instead  of  paying  a  gross  sum  of  money, 
declare  by  notice  its  option  to  pay  an  annuity 
to  be  reckoned  from  the  time  when  the  gross 
amount  would  be  payable,  and  to  continue  for 
the  residue  of  the  term  of  ninety-nine  years  for 
which  the  land  on  which  the  railway  was  con- 
structed was  granted  by  the  East  India  Company 
to  the  railway  company,  interest  being  calcu- 
lated for  that  purpose  at  a  rate  to  be  ascertained 
by  the  governor  or  deputy  governor  of  the  Bank 
of  England  for  the  time  being.  The  fifty  years 
having  elapsed  in  1899,  the  Secretary  of  State 
for  India,  who  succeeded  the  East  India  Com- 
pany, gave  notice  to  purchase,  and  then  gave 
notice  that  he  would  pay  an  annuity  as  provided 
by  the  contract.  The  rate  of  interest  was  ascer- 
tained from  the  Bank  of  England  at  £2  17,?.  per 
cent.  Thereupon,  the  gross  sum  arrived  at  being 
about  £34,859,217,  the  annuity  was  ascertained 
to  be  £1,268,508,  payable  half-yearly.  Under 
the  Act  of  Parliament  carrying  out  the  Secretary 
of  State's  notice,  an  arrangement  was  made  that 
the  annuity  to  be  paid  to  the  Great  Indian 
Peninsula  Railway  Company  should  be  paid  to 
certain  annuity  trustees,  who  were  to  establish 
two  classes  of  annuitants — class  A.,  who  would 
have  their  annuity  in  full,  and  would  have 
nothing  when  it  came  to  an  end,  and  class  B., 
who  would  suffer  a  deduction  in  respect  of  a 
sinking  fund,  and  would  have  their  share  of  that 
sinking  fund  when  the  annuity  came  to  an  end. 
The  Secretary  of  State  had  made  the  half-yearly 
payments  to  the  annuity  trustees,  but  had 
deducted  therefrom  income  tax  in  respect  of 
the  whole  amount  thereof.  No  point  arose 
as  to  the  difference  between  "A."  and  "  B." 
annuitants. 

Held — that  each  half-yearly  payment  con- 
sisted partly  of  a  payment  on  account  of  capital, 
and  partly  of  interest  on  capital  remaining 
unpaid  ;  and  that  tax  was  only  payable  on  such 
last-mentioned  part.  Nature  of  an '-annuity" 
discussed. 

Decision  of  Phillimore,  J.  ([1902]  2  K.  B. 
413  ;  71  L.  J.  K.  B.  727  ;  87  L.  T.  396  ;  18 
T.  L.  R.  662)  reversed. 

Scoble  r.  Secretary  of  State  in  Council 
[for  India,  [1903]  1  K.  B.  494  :  72  L.  J.  K.  B. 
215  :  67  J.  P.  106  ;  51  W.  R.  580  ;  88  L.  T. 
144  ;  19  T.  L.  R.  244— C.  A.  ;  affirmed  [1903] 
A.  C.  299  ;  72  L.  J.  K.  B.  617  ;  51  W.  R.  675  ; 
89  L.  T.  1  ;  19  T.  L.  R.  550— H.  L.  (E.). 

3.  Annuity — Purchase  of  Raihoay  Company — 
Payment  of  Purchase  Price  by  Aminity — Part 
to  be  treated  as  Capital  and  Free  from  lax — 
Income  Tax  Acts.  1842  (5  &  6  Vict.  c.  35),.?.  102, 
and  1853  (16  &  17  Vict.  c.  34),  s.  21,  Scheds.  C,  D.'] 
— The  annuities  paid  by  the  Indian  Government 
to  the  shareholders  of  the  East  Indian  Railway 
as  the  purchase  price  of  their  undertaking  are  to 
be  treated  as  representing  in  part  capital  paid  off, 
and  in  part  interest  on  capital  not  yet  paid  off  ; 
and  income  tax  is  only  payable  on  the  latter 
portion. 
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Taxable  Income     C'ontuincd. 

There  is  a  tlistiiictioii  between  the  simple  case 
where  a  person  sacrifices  his  capital  to  purchase 
an  annuity,  and  cases  where  there  is  an  ante- 
cedent debt  due  to  him,  the  amount  of  which  is 
ascertained  or  must  be  ascertained  for  the  pur- 
pose of  arranging  its  repayment  by  annual 
instalments. 

The  statement  in  the  special  Act  as  to  the 
proportions  of  capital  and  income  respectively 
is  not  conclusive  ;  the  method  by  which  such 
proportions  are  to  be  determined  considered. 

Scohle  V.  Secretary  of  State  for  India  ([1903] 
A.  C.  299;  72  L.  J.  K.  B.  617  ;  51  W.  K.  675  ; 
89  L.  T.  1  ;  19  T.  L.  R.  550— H.  L.,  supra) 
examined  and  followed. 

Decision  of  Jelf,  J.  (92  L.  T.  495  ;  21  T.  L.  R.  3) 
affirmed  in  part. 
East  Indian  Ry.  Co.  v.  Secretary  of  State 

[for  India,  [1905J  2K.  B.413;  74L.J.  K.  B. 

779  ;  54  W.  R.  4  ;  93  L.  T,  220  ;  21  T.  L.  R. 

606— C.  A. 

4.  Axsifinnient  for  Benvjit  of  Creditors  — 
Trustee  Carryinq  on  Part  of  Business  at  a 
Frojit— Income  Tad-  Act,  1842  (5  &  6  Vict.^.  35), 
s.  100,  Sched.  D.'] — C.  &  C.  carried  on  business 
as  worsted  spinners,  and  part  of  the  business  was 
that,  as  they  generated  a  great  deal  more  steam 
power  than  they  wanted  for  their  own  business, 
they  supplied  steam  power  at  a  profit  to  other 
persons  carrying  on  similar  businesses.  They 
failed  in  business,  and  an  arnmgement  was  come 
to  by  which  the  appellant  was  empowered  by 
the  creditors  to  take  the  business  as  trustee  for 
them,  and  he  had  power,  as  trustee,  to  carry  on 
the  debtors'  business.  The  trustee,  under  the 
deed  of  assignment,  realised  C.  &  C.'s  assets, 
except  the  lease  under  which  the  steam  power 
was  supplied,  and  paid  dividends  to  the  credi- 
tors. The  trustee  got  power  to  make,  and 
made,  a  further  lease,  which  resulted  in  the 
letting  out  of  the  steam  power  generated  on  the 
premises  in  his  possession  to  people  for  more 
than  it  cost. 

Held — that  the  trustee  must  pay  income  tax 
under  Sched.  D,  although  he  had  abandoned  the 
carrying  on  of  the  business,  except  the  supplying 
of  steam  power. 

Aumitage  r.  Moore,  [1900]  2  Q.  B.  363  ;  69 
[L.  J.  Q.  B.  614  ;  82  L.  T.  619— Div.  Ct. 

5.  Cemetery— Money  received  for  Graves — 
Admiftiiid  ^'«tc  of  Case— Amendment  of  Sjwcial 
Cose  — Income  Tan-  Act,  1842  (5  &  6  Vict. 
c.  35),  s.  60,  Sched.  A,  JVo.  3,  r.  3.]— A  cemetery 
company  received  from  purchasers  of  grave 
spaces  or  lairs,  in  lieu  of  annual  payment,  a 
lump  sum  for  keei)ing  the  lairs  in  order,  and 
gave  receipts  in  the  following  form  :   •'  Received 

from the  sum  of  ,  being  the  amount 

agreed  to  be  accepted  by  the  directors for 

keeping  in  onler  and  dressing  lair  No. in 

said  cetneteiy,  from  time  to  time,  during  each 
year  in  all  time  coming."  ° 

Held— that  the  sums  so  received  were  assess- 
able for  income  tax  under  Sched,  A,  No.  3, 
r.  3,  of  the  Income  Tax  Act,  1842,  as  being 
part  of  the  annual  profits  of  the  company.     The 


Court  allowed  a  note  to  be  put  iu  liy  the  parties 
setting  forth  additional  facts  without  ordering 
the  case  stated  by  the  Income  Tax  Commissioners 
under  the  Taxes  Management  Act,  1880,  s.  59,  to 
be  formally  amended. 

Paisley  Cemetery  Co.,  Ld.  v.  Reith  (Sur- 

[veyor  of  Taxes),  (1899)  63  J.  P.  806  ;  25  R. 

1080 ;  35  S.  L.  R.  947— Ct.  of  Exch.  (Sc). 

6.  Clergyman — Chaplnin's  Stipend — "  With- 
out any  Deduction  or  Abatement  for  Taxes  " — 
Special  Public  Act  (10  Geo.  4,  e.  15}— Contract 
of  Appointment — Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  s.  146,  Sched.  E,  r.  6.]— In  1884, 
L.  was  appointed  chaplain  of  a  charitable 
institution,  the  donors  and  subscribers  of  which 
were  incorporated  by  a  special  Act  of  Parliament 
passed  in  1829.  By  that  Act  the  wardens  of  the 
institution  were  directed  to  pay  the  chaplain  for 
the  time  being  a  yearly  salary  of  not  less  than 
£300,  nor  more  than  £500, "without  any  deduc- 
tion or  abatement  for  taxes  or  otherwise  howso- 
ever." L.'s  appointment  was  made  under  the 
provisions  of  the  Act,  and  his  salary  was  fixed  at 
£500  per  annum. 

Held — that  the  determination  of  the  amount 
of  the  salary  was  a  contract  between  the  chai)lain 
and  the  persons  appointing  him  ;  that,  notwith- 
standing the  clause  in  the  special  Act,  the 
wardens  were  bound  by  the  sixth  rule  of 
Sched.  E  of  the  Income  Tax  Act,  1842,  to  de- 
duct and  pay  the  tax  on  the  salary,  and  that 
the  chaplain  was  not  entitled  to  his  salary  in  full 
without  recouping  the  wardens  the  amount  so 
paid. 

Re  Liverpool  School  for  Indigent  Blind, 

[Lund  r.  The  Same,  [1898]  2  Ch.  669  :  62 

J.  P.  728  ;  67  L.  J.  Ch.  680  ;  79  L.  T.  69  ;  47 

W.  R.  7— Byjne,  J. 

7.  Clergyman — "  Salary,  Perqvi.nte,  or  Profit " 
Accruing  by  Peason  of  an  Office — Voluntary 
Grant  from.  Queen  Victoria  Clergy  Sustentation 
Fund— Income  Tax  Ads,  1842  (5  &  6  Vict.  c.  35), 
.y.  146  ;  1853  (16  &  17  Vict.  c.  34),  s.  2,  Sched.  11]— 
An  incumbent  of  a  parish  received  from  the  Nor- 
wich Diocesan  Branch  of  the  Queen  Victoria  Sus- 
tentation Fund  a  grant  each  year  for  three  years. 
The  object  of  the  diocesan  branch  was  to  make 
grants  to  poor  beneficed  clergymen,  so  as  to  raise 
the  income  of  all  beneficed  clergymen  to  £200  a 
year.  The  onus  rested  on  each  incumbent  to 
decide  whether  his  circumstances  were  such  as 
to  justify  liim  in  applying  for  a  grant.  The 
branch  decided  whether  the  grant  should  be 
made,  and  it  did  not  follow  that  the  grant, 
when  once  made,  would  be  renewed  in  the 
following  year. 

Held — that  the  grant  was  "  perquisite  or 
profit  "  accruing  to  the  incumbent  by  reason 
of  his  office  within  sect.  146,  Sched.  E,  r.  1,  of 
the  Income  Tax  Act,  1842,  and  was  therefore 
chargeable  as  income  tax. 

Decision  of    Div.   Ct.   ([1901]   2    K.    B.  761  ; 
70  L.  J.  K.  B.  725  ;  65  J.  P.  376  ;  81  L.  T.  661  ; 
17  T.  L.  R.  488)  reversed. 
Herbert  r.  McQuade,  [1902]  2  K.  B.  631  :  71 

[L,  J.  K.  B.  884  ;  66  J.  P.  692  ;  87  L.  T.  349  ; 
18  T.  L.  R.  728— C.  A. 
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Taxable  Income — Continued. 

8.    CleniijiiuDi— Minister   of   Chapel — Profits 
Accruing    by    reason    of    Office  —  Grant   from 
Ministers'  Stipend  AvgmeMation  Fund — Income 
Tax    Act,    1853    (16    &    17    Vict.   c.   34),  s.  2, 
Sched.\D.}—K  ministerof  a  chapelreceived  a  grant 
of  £50  from  a  fund  called  the  Ministers'  Stipend 
Augmentation  Fund.     This  fund  was  vested  in 
trustees  and  managed  by  a  committee  of  manage- 
ment, and  annual  grants   were  made  from  the 
fund  towards  the  augmentation  of  the  stipends 
of  the  ministers   of   such   congregations  as  the 
committee  might  from  time  to  time  select.     No 
grants  were  made  for  more  than  a  year,  and  the 
committee  had  to  pay  particular  regard  to  the 
state  and  condition  of  the  congregations  and  to 
their  ability  to  make  adequate  provision  for  their 
minister,  and  in  mailing  grants  the  committee 
took  into  consideration  the  applicant's  private 
income  as  well  as  that  received  from  the  con- 
gregation,  his  age,  his  training,  and  the  length 
and  value  of  his  services.     A  grant  ceased  with 
the  death  or  resignation  of  the  recipient,  and  any 
portion  unpaid  at  that  time  was  not  paid  at  all  ; 
but  his  successor  could  apply  for  a  grant,  when 
his  application  would  be  separately  considered. 

Held — that  the  grant  was  made  by  way  of 
augmentation  of  the  stipend  of  the  minister  and 
not  as  a  personal  gift,  and  that,  therefore,  the 
applicant  was  assessable  to  income  tax  under 
sect.  2,  Sched.  D,  of  the  Income  Tax  Act,  1853, 
in  respect  of  the  sura  granted.  j 

Decision  of  Phillimore,  J.  (92   L.  T   383  •  ''1  ' 
T.  L.  R.  428)    reversed. 

POYNTING  r.  Faulkner,  (1905)  93  L.  T.  367  ; 
[21  T.  L.  R.  560— C.  A. 


c.  34),  s.  2,  Sched.  i'.]— The  bishop  of  a  diocese 
sent  a  letter  to  the  churchwardens  of  the  parishes 
in  his  diocese  recommending  to  their  favourable 
notice  the  practice  of  making  free-will  offerings 
at  Easter  to  the  parochial  clergy,  who  were 
seldom  sufficiently  endowed,  and  stating  that  it 
was  admitted  that  the  clergy  as  a  body  were 
miseiably  underpaid,  and  great  hardships  were 
often  suffered  by  those  who  possessed  little  or  no 
private  means  ;  and  that  in  those  circumstances 
it  became  the  duty  as  well  as  the  privilege  of  the 
laity  to  do  what  they  could  to  rectify  or  mitigate 
hardships  by  free-will  personal  gifts  ;  and  the 
letter  concluded  by  a  request  that  the  Easter 
Sunday  collection  should  be  devoted  to  the 
personal  use  of  the  incumbent  as  a  personal,  non- 
official,  free-will  gift.  The  churchwardens  of  a 
parish  accordingly  devoted  the  Easter  Sunday 
collection,  augmented  by  the  gifts  of  those  who 
were  unable  to  be  present,  to  the  use  of  the 
incumbent. 

Held— that  the  incumbent  was  liable  to  pay 
income  tax  thereon. 

Decision  of  Bray,  .J.  ([1907]  1  K.  B.  336  ;  76 
L.  J.  K.  B.  243  ;  95  L.  T.  800  ;  23  T.  L.  R.  161) 
reversed. 

Cooper  r.  Blakiston,  [1907 J  2  K.  B.  688  ;  76 
[L.  J.  K.  B.  1041  ;  97  L.  T.  531  ;  23  T.  L.  R. 

663— C.  A. 


9.  Clergyman — Profits  aco-ning  by  reason  of 
Office—  Church  Collections  —  Income  Tax  Acts 
1842  (5  &  6  Vict.  c.  35),  s.  2,  Sched.  E,  and  1853 
(16  &  17  Vict.  c.  34),  .■;.  136,  Sclied.  E,  rr.  1,  4.] 
—A  collection  was  made  in  a  church  of  the 
Church  of  England  on  each  Sunday,  and  before 
the  collection  was  made  it  was  announced  to 
the  congregation  that  a  portion  of  the  collection 
would  be  paid  to  the  incumbent.  The  incum- 
bent was  a  poor  man.  Upon  the  question 
whether  the  incumbent  was  assessable  to  income 
tax  m  respect  of  that  portion  of  the  collections 
which  was  paid  to  him,  the  Income  Tax  Com- 
missioners found  that  the  money  was  given  to 
the  incumbent  as  incumbent,  hut  that  it  would 
not  have  been  given  to  him  if  he  had  not  been 
poor. 

Held— that  the  money  was  given  to  the 
incumbent  because  he  was  a  poor  person,  and 
not  as  additional  remuneration,  and  was  there- 
lore  personal  to  him,  that  it  did  not  accrue  to 
him  by  virtue  of  his  office  as  incumbent,  and 
that  therefore  he  was  not  assessable  to  income 
tax  in  respect  thereof. 

TuRTos    i:    Cooper,   (1905)  92  L.  T.  863  •  21 
[T.  L.  R.  546— Channel!,  J. 

10.  Clergyman  —  Easter  Offerinns  —  "  Per- 
quisites or  Profits  Accruing  by  reason  of  fds 
^^fT  — -^''^'""e  Tax  Acts,  1842  (5  &  6  Vict 
c.  do),  s.  146,  rr.  1,  4.  and  1853  (16  &   17  Vict* 


10a.  Corjwrate  Body  —  Duty  on  Income  or 
Profits—Exemptions—Propertg  legally  ajjjn-o- 
priated  and  applied  for  Promotion  of  Education, 
Literature,  Science  or  tfie  Fine  Arts— Customs  and 
Inland  Revenue  Act,  1885  (48  &  49  Vict.  c.  51), 
*.  U,sul)-s.  (3).]— By  sect.  11  of  the  Customs' 
and  Inland  Revenue  Act,  1885,  duty  is  imposed 
upon  the  annual  value,  income  or  profits  of  all 
real  and  personal  property  belonging  to,  or 
vested  in,  any  body  corporate  or  unincorporate, 
subject  to  exemption  from  duty  in  the  case  of 
"property  which,  or  the  income  or  profits 
whereof,  shall  be  legally  appropriated  and  applied 
.  .  .  for  the  promotion  of  education,  literature, 
science  or  the  fine  arts." 

The  Royal  College  of  Surgeons  was  a  body 
corijorate,  with  two  main  objects,  namely,  the 
promotion  of  the  science  of  surgery,  and  the 
promotion  and  encouragement  of  the  practice  of 
surgery,  including  examinations  to  qualify  for 
such  practice.  The  property  of  the  college  con- 
sisted, among  other  things,  of  general  offices,  an 
examination  hall,  and  a  library ;  but  there  had 
been  no  appropiiation  of  this  property  by  con- 
veyance, declaration  of  trust,  or  otherwise,  to 
the  first-named  of  the  above  objects  as  distin- 
guished from  the  second.  The  fees  received  in 
respect  of  the  examinations  constituted  a  large 
part  of  the  income  of  the  college.  The  college 
had  no  school  of  instruction  or  training  for 
persons  seeking  admission  to  the  college.  The 
above  property  having  been  assessed  to  the  annual 
duty  imposed  by  sect.  11  of  the  Customs  and 
Inland  Revenue  Act,  1885  : — 

Held— that  as  the  college  had  two  main 
objects,  only  such  of  its  property  as  was  legally 
appropriated  and  applied  to  the  first-named 
object,  as  distinguished  from  the  second,  was 
exempt  from  duty  within  sect.  11,  sub-sect.  3,  of 
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the  Act,  and  that  as  none  of  the  property  in 
question  was  legally  appropriated  thereto,  the 
exemption  did  not  apply. 

The  words  "  legally  apjiropriated  "  mean  appro- 
jiriatcd  so  as  to  create  a  legal  obligation  upon 
the  part  of  the  administrators  of  the  property  to 
apply  it  in  a  particular  manner. 

Judgment  of  Div.  Ct.  (67  L.  J.  Q.  B.  705  ;  62 
J.    P.   421  ;    46   W.    R.  538  ;  7ft   L.    T.  89 ;    14 
T.  L.  R.  378)  affirmed. 
In  re  Royal  College  of  Surgeon .«»,  [1899]  1 

[Q.  B.  871  ;  68  L.  J.  Q.  B.  613  ;  47  W.  R.  452  ; 
80  L.  T.  611  ;  15  T.  L.  R.  317— C.  A. 

11.  Courts  of  Justice — County  and  Municipal 
Buildings— Income  Tax  Act,  i842  (5  &  6  Vict. 
c.  35),  ' Sched.  A.] — The  general  rule  is  that 
Courts  used  for  the  administration  of  justice, 
whether  criminal  or  civil,  and  buildings  used  for 
purposes  incidental  to  the  preservation  of  order 
and  the  punishment  of  crime,  form  parts  of  the 
Government  establishment  for  the  administration 
of  justice,  and  that  consequently  they  cannot  be 
subjected  to  assessment  for  income  tax,  unless 
they  are  specially  mentioned  in  the  Act  as 
being  liable  to  such  assessment.  All  these  build- 
ings are  provided  and  maintained  for  purposes  of 
the  Government,  which  arc,  according  to  the 
theory  of  the  constitution,  administered  by  the 
sovereign.  But  county  and  municipal  buildings 
which  do  not  fall  under  that  description  are  liable 
to  assessment  for  income  tax. 

Where  a  county  hall  is  built  and  is  used 
primarily  and  usually  for  the  performance  of 
county  business,  and  only  exceptionally  and 
accidentally  for  the  purposes  of  a  Court  of  justice, 
it  cannot  be  regarded  as  part  of  the  King's  estab- 
lishment for  the  administration  of  justice,  and 
for  similar  reasons,  rooms  occupied  by  the  town- 
clerk  and  procurator-fiscal  cannot  be  regarded  as 
forming  parts  of  that  establishment. 

Brown  (Surveyor  of  Taxes)  r.  Smith,  (1902) 
[4  F.  31— Exch.  (Sc). 

12.  E.rempti(m — '■  Aim. thou. tc'' — "  House,  pro- 
vided for  t/ic  ]fpccpfiun  or  Ilclief  of  Poor 
Persons''' — Home  for  Poor  Ladies — Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  61,  No.  6, 
clau.se  2.] — A  house  founded  for  ladies  in  reduced 
circumstances,  who  had  an  income  not  less  than 
£25  and  not  exceeding  ;C55  a  year,  where  each 
lady  was  provided  with  a  room  free  of  charge, 
field  to  bean  "almshouse"  within  the  meaning 
of  the  Income  Tax  Act,  1842,  s.  61,  No.  6, 
clause  2,  so  as  to  come  within  the  exemptions 
from  income  tax. 

The  Trustees  of  the  Mary  Clarke  Home 
[r.  Anderson,  [19(»4]  2  K.  B.  645  ;  73  L.  J. 
K.  B.  8Ut;  ;  91   L.  T.  457  ;  20  T.  L.  R.  626— 

Channel!,  J. 

13.  Excmptio7i — Limited  Company  —  Income 
not  crceeding  £160  —  Lieome  Ta.r  Act,  1842 
(6  &  6  Vict.  c.  35),  ss.  163,  Vi2— Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  s.  34.]— A  limited 
company  registered  under  the  Companies  Acts 
is  not  exempt  from  payment  of  income  tax  by 


reason  of  its  total  income  not  exceeding  £160 
a  year. 

Mylam  (;.  The  Market  Harborough  Adver- 

[tiser  Co.,  Ld..   [1905]    1    K.   B.   708;   74 

L.  J.  K.  B.  205  ;  53  W.  R.  478  ;   92  L.  T.  94  ; 

21  T.  L.  R.  201— Phillimore,  J. 

14.  Exemption  —  Unincorporated  Societij  — 
Political  Association  —  Income  Tux  Act,  1842 
(5  &  6  Vict.  c.  35),  ss.  40,  163,  192.]— An  unin- 
corporated society  (e.g.,  a  political  association) 
whose  aggregate  income  is  less  than  £160  per 
annum  is  not  on  that  account  entitled  to  exemp- 
tion from  income  tax  under  sect.  163  of  the 
Income  Tax  Act,  1842. 

Decision  of  Court  of  Session  (7  F.  119)  reversed. 

Curtis  r.  Old  Monkland  Conservative 
[association,  [1906]  A.  C.  86;  75  L.  J.  P.  C. 
31  ;  94  L.  T.  7  ;  22  T.  L.  R.  177— H.  L.  (Sc). 

15.  Interest  on  Colonial  Inrestments — Stuns 
.sent  hg  Insurance  Societg  for  Investment  in 
Colony  —  Monies  remitted  hack  from  Colony — 
Whether  repaid  Principal  or  Interest  —  Income 
Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100, 
Sched.  D,  Case  4.] — An  insurance  society  had 
between  1885  and  1890  sent  out  to  Australia  for 
investment  large  sums  of  money,  amounting  at 
the  end  of  1898  to  one-and-a-half  millions.  Until 
1893  the  interest  on  these  investments  was  re- 
tained in  Australia  and  invested.  The  question 
now  arose  whether  £200,000  sent  over  from 
Australia  in  1898  was  to  be  treated  as  repaid 
principal,  or  as  taxable  income. 

The  society  endeavoured  to  earmark  various 
sums  as  being  repayments  of  specific  loans,  but 
the  whole  of  the  society's  monies  in  Australia 
(except  one  sum  of  £5,000)  had  been  mixed  in 
one  banking  account,  and  the  Court  of  Session 
held  that  the  £200,000  must  be  regarded  as 
income  and  liable  to  taxation.  The  society 
appealed. 

Held — that  the  question  was  one  of  fact,  and 
had  been  rightly  decided.  The  onus  was  on  the 
society,  and  they  could  not  discharge  themselves 
of  it  by  merely  calling  these  sums  repaid  capital ; 
further,  the  fact  of  large  remittances  being  made 
in  two  consecutive  years  was  (unless  explained) 
suggestive  of  their  being  income,  and  so  also  was 
the  fact  that,  in  spite  of  such  remittances,  there 
was  £300,000  now  invested  in  Australia  in  excess 
of  the  total  amount  sent  over  from  England  in 
1885—1890. 

Judgment  of  the  First  Division  of  the  Court 
of  Session  (  (1901)  3  F.  874)  affirmed. 
Scottish  Provident  Association  v.  Allan, 

[1903]    A.    C.    129;    72    L.   J.    P.   C.  70;  67 

J.  P.  341  ;  88  L.  T.  478;  19  T.  L.  R.  •)32— 

H.  L.  (Sc). 

16.  Land  Company — Buying  and.  Selling  Land 
— Method  of  As'-ertainlng  Prop'ts.] — A  company, 
whose  business  consisted  in  buying  and  selling 
land  and  rights  in  land,  bought  a  piece  of  vacant 
ground  for  £898,  and  after  erecting  houses  upon 
it  burdened  each  house  with  a  feu  duty  ;  the 
feu  duties  in  all  amounting  to  £114  per  annum. 
The  company  then  sold  the  feu  duties  for  £3,135, 
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but  retained  the  land  and  houses.  The  Inland 
Kevenue  claimed  income  tax  on  the  difference 
between  £898  and  £3,135  as  profit  earned  by 
the  company. 

Held — that  the  claim  could  not  be  sustained, 
for  the  price  of  £3,135  was  partly  due  to  the 
erection  uf  houses  by  the  company. 

FURTADO  V.  Cakdonald  Feuing  Cc,   [1907] 
[S.  C.  36— Ct.  of  Sess. 

17.  Life  Assurance  Company — Mutual  Imur- 
unce — Annual  Profits  and  Gains — Accumulation. 
— Participating  Policies — Return  of  Premiums 
us ''^rebate  or  discount^'' — Income  Tax  Act,  1853 
(16  &  17  Vict.  c.  34),  Scked.  i>.]— A  life  assurance 
company  by  it?  charter  limited  the  interest  pay- 
able to  the  holders  of  its  capital  stock  to  7  per 
cent.,  and  the  earnings  and  receipts  of  the  com- 
pany over  and  above  this  fixed  dividend,  and  the 
losses  and  expenses  on  the  year's  trading  were  to 
be  accumulated.  The  insurance  business  of  the 
company  was  expressed  to  be  conducted  upon 
the  mutual  plan,  and  every  five  years  each 
policy-holder  was  to  be  credited  with  a  share  of 
the  accumulated  surplus,  to  be  applied  by  him 
either  in  the  purchase  of  an  additional  amount 
of  insurance  payable  at  his  death,  or,  at  his 
option,  to  the  purchase  of  an  annuity  in  reduc- 
tion of  his  future  premiums.  The  amount  of  the 
surplus  funds  to  be  so  divided  at  these  quin- 
quennial distributions  was  to  be  entirely  a 
matter  for  the  discretion  of  the  directors  of  the 
company. 

Held — that  the  accumulated  funds  of  the 
ccmpany  were  not  the  property  of  the  policy- 
holders, and  that  the  returns  from  surplus  did 
not  pass  to  them  by  the  constitution  of  the 
company,  but  were  payments  made  them  arising 
out  of  the  "profits"  earned  by  the  company, 
and  the  money  so  to  be  divided  had  rightly  been 
assessed  to  income  tax  under  Sched.  D. 

Last  V.  London  Assurance  Corporation  ((1885) 
10  App.  Cas.  438  ;  .55  L.  J.  Q.  B.  92  ;  50  J.  P. 
116  ;  34  \V.  R.  233  ;  53  L.  T.  634)  and  Xclv  York 
Life  Insurance  Co.  v.  Styles  ((1889)  14  App. 
Cas.  381  ;  59  L.  J.  Q.  B.  291  ;  61  L.  T.  201) 
considered. 

Decision  of  Div.  Ct.  ([1899]  2  Q.  B.  439  ;  68 
L.  J.  Q.  B.  772  :  47  W.  R.  556  ;  80  L.  T.  728  ;  15 
T.  L.  R.  376)  aflirmed. 

Equitable  Life  Assurance  Society  of  the 

[United  States  r.  Bishop,  [1900]  1  Q   B. 

177  ;  69  L.  J.   Q.  B.  252  ;  48  W.  R.  341  ;    81 

L.  T.  693  ;  16  T.  L.  R.  74— C.  A. 

18.  Sewer — '^  Hereditament  Capable  of  Actual 
Occupation" — Income  Tax  Act,  1842  (5  &  6  Vict. 
c.  35),  *'.  60,  Sched.  A  {2\^os.  1  and  3).] — A  sewer 
was  vested  in  and  under  the  control  of  a  sewer- 
age board  for  a  united  drainage  district  as  the 
local  sanitary  authority  for  the  purposes  of  such 
sewer.  The  sewer,  which  was  about  seventeen 
and  a  quarter  miles  in  length,  was  constructed 
partly  underground,  partly  on  the  surface,  and 
partly  in  an  artificial  embankment ;  and  no 
change  was  made  by  reason  of  its  construction 


in  the  assessment  under  Sched.  A  of  the  Income 
Tax  Act,  1842,  of  the  owners  or  occupiers  of  the 
lands  over,  through,  or  under  which  the  sewer 
was  constructed.  The  sewerage  board  derived 
no  profit  from  the  sewer. 

Held — that  the  sewer  was  a  hereditament 
capable  of  actual  occupation,  of  which  the  sewer- 
age board  was  in  occupation,  and  that  the  board 
was  assessable  to  income  tax  under  the  Income 
Tax  Act,  1842,  s.  60,  Sched.  A  (Xo.  1),  upon 
the  annual  value  of  the  sewer. 

Sched.  A  (No.  3)  applies  to  the  properties 
therein  specified  when  such  properties  are  used 
as  trading  concerns  for  the  purpose  of  earning 
profits  ;  and  a  sewer  vested  in  a  public  authority 
and  out  of  which  no  profit  can  be  made  is  assess- 
able under  No.  1  and  not  under  No.  3. 

Decisions  of  Walton,  J.  ([1906]  1  K.  B.  294; 
75  L.  J.  K.  B.  202  ;  70  J.  P.  240  ;  94  L.  T.  20  ; 
54  W.  R.  440  ;  22  T.  L.  R.  213  ;  4  L.  G.  R.  241) 
and  C.  A.  ([1907]  1  K.  B.  490  ;  76  L.  J.  K.  B. 
282  ;  71  .J.  P.  76  ;  96  L.  T.  282  ;  23  T.  L.  R.  105  ; 
5  L.  G.  R.  189)  affirmed. 
ystradyfodwg     and     pontypridd     main 

[Sewerage    Board    v.    Bensted,    [1907] 

A.  C.  264  ;  76  L.  J.  K.  B.  876  ;  71  J.  P.  425  ; 

97  L.  T.  141  ;  23  T.  L.  R.  621  ;  5  L.  G.  R.  865 

— H.  L.  (E.). 

19.  Jiailicay — Interest  guaranteed  by  South 
African  Ee^niblic — Line  taken  by  British 
Government  —  Payment  of  Arrears — Income 
Tax  Act,  1853  (16  &  17  Vict.  c.  34),  Sched.  D.]  — 
On  November  2nd,  1895,  the  South  African 
Republic  granted  to  S.  a  concession  for  the  con- 
struction of  a  railway,  and  guaranteed  to  a 
com  pan  j^,  which  was  formed  to  take  over  the 
railway,  interest  at  4  per  cent,  on  its  share 
capital. 

On  October  11th,  1899,  war  having  broken 
out,  the  line  was  seized  and  worked  by  the 
British  military  authorities  until  the  end  of  the 
war. 

On  February  18th.  1902,  the  British  Govern- 
ment gave  notice  to  expropriate  the  railway 
under  the  terms  of  the  concession. 

They  recognised  the  validity  of  the  concession, 
and  admitted  liability  to  pay  all  arrears  of 
interest.  They  paid  £97,506  16s.  l\d.  as 
"  guaranteed  interest  on  share  capital  at  4  per 
cent,  per  annum  from  January  1st,  1889,  to 
November  14th,  1903,"  in  addition  to  the  other 
payments  on  the  expropriation. 

Held — that  the  Crown  was  entitled  to  income 
tax  on  the  sum  of  £97,506  16*\  \\d. 

Pretobia-Pietersburg  Ry.  Co.,  Ld.  v.  El- 
[woODj  (1906)  95  L.  T.  468— Walton,  J. 

20.  Schoolmaster's  Salary — Increase  of  Salary 
retained  to  form  Procident  Fund — Master  entitled 
on  Retiring  to  part  of  Accumulations  in  any 
event,  to  part  only  Contingently — Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  146,  Sched.  E, 
r.  1.] — The  governors  of  a  public  school  formed 
a  masters'  provident  fund  by  the  following 
scheme  : — They  granted  to  each  master  (a)  a 
certain  percentage  of  his  salary  as  an  increase 
thereof,  and  (b)  a  similar  percentage  as  a  further 
increase. 
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Both  these  percentages  were  retained  by  the 
governors  and  accumulated  at  compound 
interest. 

A  master  was  compelled  to  join  the  scheme, 
and  on  retiring  was  entitled  in  any  event  to  his 
"a"  percentages  and  accretions  thereto,  and 
upon  certain  contingencies  to  his  "  b  "  percent- 
ages and  accretions. 

Held — that  botli  "a"  and  "b"  percentages 
must  be  regarded  as  income,  and  were  liable  to 
income  tax. 

IJudaon  v.  Gi-ihhle  ([1903]  1  K.  B.  517  ;  72 
L.  J.  K.  B.  242  ;  67  J.  P.  8o  ;  50  W.  R.  457  ;  88 
L.  T.  186  ;  19  T.  L.  K.  260— C.  A.,  No.  59,  infrri) 
followed. 

Smyth  r.  Stretton,  (1904)  90  L.  T.  756  ;  20 
[T.  L.  R.  443  ;    53  W.   R.   288— Channell,   J. 

21.  Share  of  Profits  of  «  JBushiess  jdaced  to 
Credit  of  Emploijces — Continaent  and  Defeanihlp. 
liitcrpxt.^ — By  a  deed  of  arrangement  the  owner 
of  a  business  provided  that  from  and  after  his 
death  certain  of  his  employees  should  have  a 
"  prospective  interest  "  in  the  profits  and  in  the 
business  itself  "  if  acquired  by  them."  It  was 
provided — first,  that  the  provisions  in  favour  of 
the  selected  eni[)loyees  should  not  become  vested 
interests  until  the  whole  of  the  grantor's  capital 
had  been  paid  out ;  secondly,  that  it  should  not 
be  competent  for  any  employee  to  sell  or  dispose 
of  his  interest  ;  thirdly,  that  the  whole  net 
profits  of  the  business,  after  paying  interest  on 
the  grantor's  capital,  rent,  and  depreciation, 
should  bedivided  amongst  the  selected  employees, 
and  tliat  lo  per  cent,  thereof  should  be  paid  to 
them  in  cash,  but  that  the  remaining  profits 
should  not  be  drawn  out  by  them,  but  merely 
credited  to  their  accounts  until  the  whole  of  the 
grantor's  capital  had  been  paid  out  ;  fouithly, 
that  upon  payment  of  the  grantor's  capital  and 
a  sum  fixed  as  the  price  of  the  factory,  and  of 
the  amount  at  the  credit  of  deceased,  bankrupt, 
or  retired  euiployees,  the  grantor's  testamentary 
trustees  should  convey  the  business  and  the 
factory  to  the  surviving  employees  ;  and  fifthly, 
that  the  employees  should  at  any  time  be  entitled 
to  purchase  the  business  for  the  sum  at  the 
grantor's  credit.  The  business  was  to  be  carried 
on  by  the  employees,  but  the  grantor's  testamen- 
tary trustees  were  given  power  to  appoint 
managers,  S<.c.,  to  dismiss  any  of  the  selected 
employees  for  misconduct,  and,  if  the  busi- 
ness cdidd  not  be  carried  on  at  a  profit,  to  wind 
it  up. 

Held-  -that  the  share  of  the  90  per  cent,  of 
profits  i)laced  to  the  credit  of  one  of  the  selected 
employees  in  the  books  of  the  business  under  the 
provisions  of  the  deed  was  not  to  be  reckoned 
as  part  of  his  income  for  the  purposes  of  the 
Income  Tax  Acts. 

I/itdson  v.  Grihhle  (^[IQOS]  1  K.  B.  517-  72 
L.  J.  K.  B.  242  ;  67  J.  P.  85  ;  50  W.  R.  457  ;  88 
h.  T.  186  ;  19  T.  L.  R.  260-C.  A.,  No.  59.  iNfra) 
and  Smyth  v.  SfrPito>i  ((1904)  90  L.  T.  756  ;  20 
T  L.  R.  443— Channell,  J.,s»pra')  distinguished. 
WAr.KEii  /■.    RErTT.   O90<;)    8    F.    381— Ct.  of 

[Sess. 


22.  Waterworks  of  Local  Authority — Sale  of 
Water  —  Profits  of  Trading  —  Application  of 
Profits  to  Sin'hing  Fund.'] — A  local  authority,  in 
the  exercise  of  their  statutory  powers,  entered 
into  contracts  to  supply  with  water  certain 
parishes  being  districts  outside  the  area  of  the 
local  authority. 

Held — that  income  tax  was  payable  in  respect 
of  the  surplus  over  annual  expenditure  of  the 
sums  received  by  the  local  authority  ;  and  that 
income  tax  was  payable  in  respect  of  the  portions 
of  that  surplus  which  were  appropriated  to  the 
sinking  fund  provided  for  the  redemption  of 
capital  debt. 

3lersey  Docks  and  Harbour  Board  v.  Lucas 
((1883)  8  App.  Cas.  891  ;  53  L.  J.  Q.  B.  4  ;  48 
J.  P.  212  ;  49  L.  T.  781  :  32  W.  R.  34— H.  L.  (E.)) 
followed. 

Harris  r.  Irvine  Corporation,  (1901)  2  F. 
[1080;  65.1.  P.  661. 

22a.  Tnincorporate  Body — Real  Property — 
''Annual  Value,  Income  or  Profits" — Principle 
of  Assessment—Gate-money— Customs  and  Inland 
llerenue  Act,  1885  (48  &  49  Vict.  c.  51),  .s\  H.] 
—The  Surrey  County  Cricket  Club,  an  unincor- 
porated body,  were  the  lessees  of  Kennington 
Oval  at  a  rent  of  .C750  per  annum,  the  lessees 
paying  all  rents  and  taxes.  Certain  parts  of  the 
property  comprised  in  the  lease  were  underlet  by 
the  club.  The  rest  of  the  ground  was  in  hand 
and  in  the  possession  of  the  club.  The  club  had 
also  certain  investments  of  stocks,  the  income  of 
which  appeared  in  the  revenue  account.  The 
only  other  receipts  of  the  club  were,  first  the 
subscriptions  and  entrance  fees  paid  by  members 
of  the  club,  and  secondly,  gate-moneys  and  other 
payments  received  from  the  public  for  viewing 
the  cricket  and  other  matches  played  from  time 
to  time  on  the  ground.  Except  as  hereinbefore 
stated  the  club  had  no  property  real  or  personal. 
The  club  paid  income  tax  under  Sched.  D  in  the 
usual  way. 

Held— that  it  would  be  unfair  to  tax-  the 
income  twice  over— once  under  Sched.  D,  and 
again  under  sect.  11  of  the  Customs  and  Inland 
Revenue  Act,  1885  ;  and  that  the  annual  value 
of  the  real  property  should  be  charged  in 
accordance  with  an  assessment  under  Sched.  A 
of  the  Income  Tax  Act,  1853,  subject  to  a  reduc- 
tion of  some  kind  under  the  words  at  the  close  of 
sect.  11,  e.g.,  10  per  cent. 
In  re  Surrey  County  Cricket  Club,  [19011 
[2  K.  B.  400  ;  70  L.  J.  K.  B.  823  ;  65  J.  P 
488  ;  85  L.  T.  213  ;  17  T.  L.  R.  494  ;  50  W.R. 

173— Div.  Ct. 

(b)  Profits  earned  Abroad. 

23.  Business  carried  on  partly  in  Great 
Britain  and  partly  in  the  United  States  of 
America — Jurisdiction  of  General  Commissioners 
for  District  —  Prohibition  —  Income  Tax  Act 
1842  (5  &  6  Vict.  c.  35),  ss.  106,  108,  111—117.] 
—The  K.  Co.  carried  on  a  business  and  had  their 
head  and  seat  and  directing  power  in  this 
country  within  the  jurisdiction  of  the  General 
Cotnmissioriers  of  faxes  for  Clerkenwell,  and 
was  undoubtedly  liable  to  be  assessed  to  income 
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tax  under  Sched.  D  in  this  country,  and  a 
question  arose  between  the  K.  Co.  and  the  Com- 
missioners as  to  the  amount  of  trade  upon  which 
the  company  was  liable  to  {)ay  income  tax,  the 
company  asserting  that  they  were  not  liable  to 
pay  income  tax  upon  the  profits  of  the  Rochester 
business  in  New  York,  U.S.A.  The  Commis- 
sioners asserted  that  the  Eochester  trade  was 
carried  on  by  the  K.  Co.  in  this  country  under 
such  circumstances  as  to  make  the  profits  of  the 
Rochester  trade  assessable  to  the  income  tax  in 
this  country  and  as  profits  of  the  K.  Co. 

Held — that  the  Commissioners  had  jurisdic- 
tion so  to  determine  and  were  right,  and  if  they 
were  wrong  it  was  a  matter  for  appeal  as  provided 
by  the  Taxes  Management  Act,  1880,  and  not 
prohibition. 

Rex  v.  General   Commissioners  of  Taxes 

[for  Clerkenwell,  [1901]  2  K.  B.  879  ;  70 

L.  J.  K.  B.  1010  :  6.5  J.  P.  724  ;  85  L.  T.  503  : 

17  T.  L.  K.  744— C.  A. 

24.  Compnnii— Foreign  Benistration  and  Office 
—  Control  in  England — Income  Tax  Act,  1853 
(16  &  17  Vict.  c.  34),  Sched.  Z>.]— A  shipping  com- 
pany was  registered  in  New  Zealand  and  had  its 
registered  office  there.  Its  head  office  in  London 
directed  the  whole  business  of  the  company  in 
all  countries. 

Held — that  the  company  was  rightly  assessed 
to  income  tax. 

Decision  of  Bray,  J  ((1907)  96  L.  T.  50  :  23 
T.  L.  R.  213)  affirmed. 

New  Zealand  Shipping  Co.,  Ld.  r.  Stephens 
[1907]  24  T.  L.  R.  172— C.  A.' 

25.  English  Li7nited  Company  carrying  on  a 
B2isi7iess  Abroad— Profts  and  Gains  in  Part 
remitted  to  England — Assessment  of  Income  Tar- 
on  all  Projits  and  Cfaim,  whether  remitted  to 
England  or  not— Income  2'a.i-  Act,  1853  (16  &  17 
Vict.  c.  34),  s.  2,  Sched.  P.]  —  An  English 
company  formed  under  the  Companies  Acts 
and  registered  in  London  had  power  by  its 
memorandum  of  association  to  acquire  the  whole 
or  |)art  of  the  capital  stock  of  an  American 
incorporated  association,  then  carrying  on  a 
brewing  business  in  the  State  of  Missouri, 
in  the  United  States,  and  to  allow  the  legal 
estate  and  interest  in  any  business  or  property 
acqiiired  by  the  company  to  be  vested  in  and 
carried  on  by  any  American  company  upon  trust 
for,  and  as  agents  or  nominees  of,  the  English 
company.  The  English  company  acquired  the 
whole  of  the  share  capital  of  the  American  asso- 
ciation except  fourteen  shares  (directors'  quali- 
fication shares).  The  brewing  operations  were 
carried  on  in  the  State  of  Missouri  exclusively, 
and  under  the  immediate  management  of  the 
directors  of  the  American  association,  and  the 
breweries  and  other  property  were  vested  in  that 
association,  and  the  officers  and  employees  were 
appointed  by  the  American  directors.  At  the  end 
of  each  financial  year  copies  of  the  balance-sheet 
and  profit  and  loss  account  of  the  American  asso- 
ciation were  sent  to  the  English  company,  and 
after  considering  them,  the  directors  of  that  com- 
pany informed  the  American  association  as  to 


what  dividend  they  thought  ought  to  be  declared, 
and  the  American  association  habitually  declared 
a  dividend  at  the  rate  mentioned.  In  the  reports 
and  accounts  of  the  English  company  the 
breweries,  business  and  profits  were  treated  as 
being  the  property  and  under  the  control  of  the 
English  company,  and  the  directors  of  the 
American  association  were  referred  to  as  "the 
board  of  management  in  St.  Louis."  The 
accounts  of  the  breweries  were  audited  annually 
by  an  English  accountant  sent  for  the  purpose 
by  the  English  company.  The  amount  of  the 
dividend  on  the  shares  held  by  the  English  com- 
pany was  transmitted  to  England  for  distribution 
amongst  the  shareholders. 

Held— that  the  brewing  business  was  in  sub- 
stance the  business  of  the  English  company,  and 
that  they  were  liable  to  be  assessed  to  income  tax 
under  sect.  2,  Sched.  D,  of  the  Income  Tax  Act, 
1853,  in  respect  of  the  annual  profits  or  gains 
arising  from  that  business. 

St.  Louis  Breweries,  Ld.  r.  Apthobpe  (Sur- 
[VKYOR  of  Taxes),  (1899)  63  J.  P.  135 ;  47  W  R 
334  ;  79  L.  T.  551  :  15  T.  L.  R.  112— Div.  Ct. 

26.  Engli.<ih  Limited  Comjmny  carrying  on 
Business  Abroad— Projits  and  'Gains  in  Part 
remitted  to  England — Control  of  Bimness  in 
England  —  Assessment  of  Income  Tax  on  all 
Projits  and  Gain.%  whether  remitted  to  England 
or  not — Income  Tax  Act,  1853  (16  &  17' Vict. 
c.  34),  s.  2,  Sched.  -0.]— (a)  If  a  business  is 
wholly  carried  on  in  this  country,  the  whole  of 
the  profits  must  be  assessed  to  the  income  tax  of 
this  country. 

(b)  If  a  business  is  carried  on  partly  in  this 
country  and  partly  abroad,  the  whole  of  the 
profits,  whether  made  here  or  abroad,  must  be 
assessed  to  the  income  tax  of  this  country. 

(c)  If  a  business  is  wholly  carried  on  abroad, 
the  profits  received  in  this  country  must  alone  be 
assessed  to  the  income  tax  of  this  country. 

Whether  a  business  is  carried  on  partly  here 
and  partly  abroad  is  a  question  of  fact. 

The  Court  can  only  look  at  the  facts  in  the 
case  stated  under  sect.  59,  sub-sect.  1,  of  the  Taxes 

I  Management  Act,   1880,  and  will   not   refer  to 

I  anything  outside  the  case. 

From  the  statements  in  the  case  it  appeared  that 
an  English  company  registered  under  the  Com- 
panies Acts  owned  all  the  property  of  an  Ameri- 
can company  except  the  real  property,  and  the 
American  company  was  kept  alive  on  account  of 
the  laws  of  the  State  of  Illinois  as  to  real  pro- 
perty. All  the  shares  except  three  in  the  Ameri- 
can company  were  transferred  to  the  English 
company.  The  trade  was  carried  on  in  Illinois, 
and  all  the  profits  were  earned  in  America  ;  but 
the  English  company  had  the  power  to  manage 
the  business  at  Chicago,  and  the  directors  dele- 
gated that  power  to  the  directors  of  the  American 
company  in  Chicago.  A  portion  of  the  profits 
was  transmitted  to  England. 

Held — that  the  English  company  carried  on 
business  partly  here  and  partly  in  Chicago.     An 

important  fact  to  consider  was  that  the  ultimate 
tribunal  of  control  was  in  England. 

San  Pavlo  (Brazilian:)  Bi/.  Co.  v  Carter 
([1896]  A.  C.  31  ;  65  L-  J,  Q.  B.  161  ;  60  J.  P. 
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84  ;  44  W.   K.  336  ;  73  L.  T.  538— H.  L.  (E.)) 
followeii. 

Apthorpe  c.  Peter  Schoenhofen  Brewing 
[Co.,  Ld.,  (18910  80  L.  T.  395  ;  15  T.  L.  R.  245 

— C.  A. 

27.  Engllxh  Compamj  holding  98  per  cent,  of 
the  SItitn'x  of  a  Foreign  Company — Control  and 
Manai/enipnf — Income  Tax  Act,  1842  (5  &  6  Vict. 
c.  35),  .v.  100,  Sched.  D,  Case  1.]— On  Novem- 
ber loth,  1898,  the  English  company  of  Ko- 
dak, Ld.,  was  registered  under  the  Companies 
Acts  for  the  purpose  {inter  alia)  of  acquiring 
not  less  than  95  per  cent,  of  the  .shares  of  the 
American  Eastman  Kodak  Company.  Kodak, 
Ld.,  accjuired  98  per  cent,  of  the  total  number 
of  shares  of  the  Eastman  Kodak  Company. 
There  were,  however,  and  always  had  been, 
thirty  additional  shareholders  holding  818 
shares  of  the  Eastman  Kodak  Company,  who 
were  independent  of  Kodak,  Ld.  Some  of  these 
shares  were  hekl  by  the  seven  directors  or 
trustees  as  qualifying  shares.  The  American 
company  were  manufacturers  and  vendors,  and 
the  English  company  were  buyers,  but  the 
English  company  had  never  controlled,  or  inter- 
fered in,  the  management  of  the  American  com- 
pany, nor  attempted  to  do  so. 

Held— that  the  English  company  had  no  right 
of  control  over  the  profits  of  the  American  com- 
pany, but  were  simply  shareholders  ;  that  there 
was  no  relation  of  principal  and  agent,  or  master 
and  servant  existing  between  the  companies, 
and  that  the  English  company  could  not  be 
assessed  under  the  first  case  of  Sched.  D  on  the 
full  amount  of  the  profits  of  the  American 
company. 

Decision  of  PhiHimore,  J.  ([1902]  2  K.B.  450  ; 
71  L.  J.  K.  B.  791  ;  67  J.  P.  26  ;  51  W.  R.  75  : 
18  T.  L.  R.  686)  affirmed. 

Kodak,  Ld.  r.  Clark,  [1903]  1  K.  B.  505  ;  72 

[L.  J.  K.  B.  369  ;  67  J.  P.  213  ;  51  W.  R.  459  ; 

88  L.  T.  155  ;  19  T.  L.  R.  243— C.  A. 

28.  Insurance  Company  —  Branch  Business 
Abroad — Diridends  from  Securities  out  of  the 
C/iited  Kingdom — Constructive  Receipt  in  the 
United  Kingdom  of  such  Diridends — Income  Tax 
Act,  1842  (5  ic  6  Vict.  c.  35),  s.  100.]— A  life 
assurance  society  having  its  head  oflice  and 
<lirectors  in  the  United  Kingdom  carried  on 
business  in  the  East  Indies  by  means  of  branches 
with  agents  and  committees  of  management. 
The  monies  received  at  the  branches  in  the  East 
Indies  included  interest  and  dividends  arising 
from  securities  in  her  Majesty's  dominions  out» 
side  the  United  Kingdom  and  were  used,  as  far 
as  required,  in  liquidation  of  payments  at  the 
branches,  any  balance  being  retained  for  use  aj 
required  or  dealt  with  by  the  directors  in  London., 
An  equivalent  for  the  amount  of  such  dividends,, 
if  not  retained  abroad,  would  have  to  be  sent 
from  time  to  time  to  the  East  Indies  by  tht' 
directors  from  the  United  Kingdom  for  the  dis- 
charge of  the  obligations  of  the  society's  businesf. 
in  India.  The  accounts  of  the  society  werr 
taade  up  yearly,  and  from  the  aggregate  result^ 


of  the  entire  business  the  directors  determined 
what  amount  of  profits  should  be  divided  between 
the  share  and  policy  holders. 

Held — that  the  interest  and  dividends  from 
the  securities  in  the  East  Indies  were  constiuc- 
tively  received  by  the  society  in  the  United 
Kingdom,  and  as  such  were  assessable  under  the 
Income  Tax  Act,  1842,  Sched.  D,  Case  4. 

Universal     Life    Assurance    Society     v. 

[Bishop,  (1899)  68  L.  J.  Q.  B.  962  ;  64  J.  P.  5  ; 

81  L.  T.  422— Div.  Ct. 

But  see  Greshani  Life  Assurance  Society 
V.  Bishoj),  infra. 

29.  Insurance  Company — Branch  Business 
Abroad — Interest  and  Dividends  from  Securities 
out  of  the  United  Kingdom — Receipt  in  United 
Kingdom  of  such  Interest  and  Dividends — Income 
Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched. 
D,  Case  4 — Income  Tax  Act,  1853  (16  & 
17  Vict.  c.  34),  s.  2,  Sched.  D,  s.  5.]— The 
appellants  carried  on  the  business  of  a  life 
assurance  society  with  head  ofiices  and  directors 
in  London.  They  had  funds  invested  in  foreign 
countries,  and  the  interest  and  dividends  on 
such  securities  were  either  re-in vested  in  such 
countries  or  remitted  direct  to  other  foreign 
countries  for  investment  there.  The  appellants 
also  carried  on  business  in  foieign  countries  by 
local  agents,  but  the  business  was  one  indivisible 
business.  The  interest  and  dividends  from 
securities  in  such  foreign  countries  were  invented 
in  such  countries  or  applied  for  establishment 
expenses  in  such  countries,  or  remitted  direct  to 
other  foreign  countries  for  investment.  If  such 
interest  and  dividends  had  not  been  retained  in 
such  foreign  countries,  or  remitted  from  one 
foreign  counti-y  to  another,  the  appellants  would 
have  been  obliged  to  send  out  money  from  the 
United  Kingdom  to  their  agencies  to  meet  the 
establishment  charges.  Such  interest  and  divi- 
dends were  included  as  money  received  by  the 
appellants  in  the  revenue  accounts,  upon  which 
the  surplus  of  profits  was  asct-rtained.  The 
accounts  were  made  out  at  the  head  office  in 
London. 

Held — that  such  interest  and  dividends  were 
not  received  in  account  in  the  United  Kingdom, 
and  were  not  liable  to  be  assessed  to  income  tax 
under  the  Income  Tax  Act,  1842,  s.  100,  Sched.  D, 
Case  4. 

Decision  of  C.  A.  (  [1901]  1  K.  B.  153  ;  70  L.  J. 
K.  B.  298  ;  65  J.  P.  4  ;  83  L.  T.  654  ;  17  T.  L.  R. 

75)  reversed. 

Gresham      Life     Assurance     Society     v. 

[Bishop,  [1902]  A.  C.  287  ;  71  L.  J.  K.  B.  618  ; 

66  J.  P.  755  ;  .50  W.  R.  593  ;  86  L.  T.  693  ;  18 

T.  L.  R.  626— H.  L.  (E.). 

30.  No7i-residetUs — Carrying  on  Bu.miess  in 
United  Kingdom  —  Resident  Agent  —  Taxable 
through  him  for  Projits — Income  Tax  Act,\M2 
(5  &  6  Vict.  c.  35),  ss.  41,  44.]— J.  P,  S.  are  pro- 
vision manufacturers  in  U.S.A.,  and  S.  and  H, 
are  commission  agents  in  L,,  in  the  United  King- 
dom, and  at  irregular  intervals  and  in  varying 
quantities  J.  P.  S.  consign  to  S,  and  H.  goods 
for  sale  on  commission. 
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Taxable  Income — ContlimeA. 

There  is  no  agreement  between  them,  but  con- 
signment notes  are  sent  with  each  lot  of  goods 
showing  the  amount  drawn  against  each  lot,  and 
bills  of  lading  with  the  drafts  attached  are  sent 
by  mail. 

S.  and  H.  take  up  the  drafts  and  realise  the 
goods. 

The  risk  of  profit  or  loss  on  each  transaction 
rests  with  J.  P.  S. 

S.  and  H.  fix  the  prices  of  the  goods,  invoice 
the  goods  in  their  own  name,  receive  the  proceeds 
of  the  sales,  and  assume  responsibility  of  pay- 
ment by  the  purchasers.  They  from  time  to 
time  send  statements  to  J.  P.  S.  shdwing  their 
receipts  and  debiting  the  account  with  their 
commission.  They  remit  to  or  draw  upon 
J.  P.  S.  for  the  credit  or  debit  balance  as  the 
case  may  be. 

Held  —  that  income  tax  payable  on  the 
profits  of  these  transactions  as  the  business  was 
carried  on  by  J.  P.  S.  in  the  United  Kingdom, 
where  they  were  non-resident.  Therefore  S.  and 
H.  were  rightly  assessed  as  their  agents. 

Watson  v.  Sandie.  [18981 1  Q.  B.  326  ;  67  L.  J. 

[Q.  B.  319  ;  77  L.  T.  528^;  14  T.  L.  R.  124 ;  46 

W.  R.  202— Div.  Ct. 

31.  Interest  earned  Abroad  —  Comtmctive 
Remittance — Income  Tax  Act,  1812  (.5  &  6  Vict. 
c.  35),  .t.  100.  Sched.  D,  Case  4.] — A  proprietary 
insurance  company  which  derived  interest  from 
its  foreign  and  Colonial  investments,  did  not 
remit  the  interest  home  but  retained  it  in  the 
countries  where  it  was  earned,  and  invested  it  or 
otherwise  applied  it  there.  The  interest  was 
entered  in  the  company's  accounts  and  taken 
into  account  in  estimating  the  amount  of  profit 
to  be  divided  by  way  of  bonus,  dividend  or  other- 
wise. 

Held  (Lord  Young  dissenting) — that  it  was 
not  constructively  received  in  this  country  so  as 
to  be  chargeable  with  duty  under  Case  4  of 
Sched.  D  of  the  Income  Tax  Act,  1842. 

Forhes  v.  Scottish  Provident  Institution 
((1895)  23  R.   322)  followed. 

Scottish  Mortgage  Co.  of  JSew  Mexico  v.  Inland 
i?ece/«<e  ((1886)  14  R.  98,  distinguished. 

Gresham  Life  Assurance  Society  v.  Bishoj) 
(  [1901]  1  Q.  B.  153  ;  70  L.  J.  Q.  B.  298  ;  65  J.  P. 
4  ;  83  L.  T.  654  ;  17  T.  L.  R.  75— C.  A.,  see 
No.  29,  sujjra)  disapproved. 

Standard   Life  Assurance   Co.  v.   Allan, 

[(1901)  3  F.  805. 

32.  '^Residing  in  United  Kingdom" — Com- 
j)anij  registered  Abroad — Bead  Office  and 
Directors'  Meetings  in  London — Income  Tax 
Act,  1853  (16  &  17  Vict.  c.  34),  s.  2,  Sched.  Z>.]— A 
company  registered  abroad,  but  having  its  head 
office  in  London  where  directors'  meetings  are 
held  and  the  business  controlled,  is  assessable  to 
income  tax  as  "a  person  residing  in  the  United 
Kingdom." 

A  company  was  registered  in  South  Africa  for 
the  purpose  of  purchasing  and  prospecting  lands 
with  mining  possibilities  in  South  Africa,  and  of 
B.D. — VOL.    II. 


forming  companies  to  work  the  same,  and  making 
markets  in  and  realising  the  shares  of  those  com- 
panies on  the  stock  marlcets  of  various  cities  in 
Europe,  including  London.  The  general  meet- 
ings of  the  company  were  held  in  South  Africa. 
The  meetings  of  the  directors,  some  of  whom 
were  resident  in  England  and  some  abroad,  were 
held  in  London,  though  the  articles  of  association 
gave  power  to  hold  the  meetings  at  various  cities 
abroad,  and  the  control  of  the  business  proceeded 
from  the  board  in  London, 

Held — that  the  fact  of  the  registration  of  the 
company  in  South  Africa  did  not  prevent  it 
being  resident  in  the  United  Kingdom  ;  that  the 
company  was  resident  in  the  United  Kingdom  ; 
and  that  therefore  it  was  assessable  to  income 
tax  under  sect.  2,  Sched.  D,  para.  1,  of  the 
Income  Tax  Act,  1853,  upon  the  whole  of  the 
profits  of  its  business. 

GoERTZ  &  Co.  t'.  Bell,  [1904]  2  K.  B.  136  ;  73 

[L.  J.  K.  B.  448  ;  53  W.  R.  64  ;  90  L.  T.  675  ; 

20  T.  L.  R.  348— Channell,  J. 

33.  '^Residing  in  the  United  Kingdom" — 
Income  lax  Acts,  1842  (5  &  6  Vict.  c.  35),  s.  39, 
and  1853  (16  &  17  Vict.  c.  34),  s.  2.]— An 
English  merchant  carried  on  business,  and 
usually  resided,  in  Madras .  His  wife  and  children 
lived  in  a  house  in  England  belonging  to  her  ; 
and  ill  most  years  he  spent  several  months  with 
them  there.  During  the  twelve  months  ending 
April  5, 1903,  he  was,  however,  never  in  England. 

Held — that  he  could  not  be  said  to  be  a 
person  "  residing  in  the  United  Kingdom  "  and 
was  not  liable  to  be  assessed  for  income  tax. 

TuRNBULL  V.  Inland  Revenue,  (1905)  7  F.  1 

[ — Ct.  of  Sess. 

34.  "  Residing  in  the  United  Kingdom " — 
Company  registered  Abroad — Head  Office 
Abroad  —  Directing  Power  in  the  United 
Kingdom — Income  Tax  Act,  1853  (16  &  17 
Vict.  c.  34),  s.  2,  Sched.  Z).]— A  diamond 
mining  company  was  registered  and  had  its  head 
office  abroad.  'I'he  general  meetings  of  the  share- 
holders were  held  abroad  where  the  mine  was 
situate,  but  a  certain  number  of  the  directors 
were  obliged  to  reside  in  London,  and  meetings 
of  the  directors  took  place  both  in  London  and 
abroad.  The  contracts  for  the  sale  of  the  dia- 
monds and  for  controlling  the  price  in  the 
market  were  made  in  London. 

Held,  upon  the  facts — that  the  direction  and 
control  of  the  policy  and  important  operations 
of  the  company  were  exercised  in  London,  and 
that,  therefore,  the  company  was  resident  in  the 
United  Kingdom  within  the  meaning  of  sect.  2, 
Sched.  D,  of  the  Income  Tax  Act,  1853,  and 
was  assessable  to  income  tax  upon  the  whole  of 
its  profits. 

Decision  of  C.  A.  ([1905)2  K.  B.612;  74  L.  J, 
K.  B.  934  ;  54  W.  R.  9  ;  93  L.  T.  63  ;  21  T.  L.  R. 

578)  affirmed. 

De  Beers  Consolidated  Mines,  Ld.  v.  Howe, 
[1906]  A.  C.  455  ;  75  L.  J.  K.  B.  858  ;  95 
L.  T.  221  ;    22  T.  L.  R.  756;    13  Mans.  394 

— H.  L. 
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Taxable  Income — Continued. 

36.  '■'  Remling  in  the  United  ICiiiffdoni" — Com- 
jyantj  rrgintcred  in  Enf/land — Company  onming 
all  the  Sharex  in  Foreign  Company — Profits  in 
Foreign  Company — Inconte  Ta.v  Act,  1853  (16  &; 
17  Vict.  r.  ^i),Sc/ied.  D.] — An  English  company, 
registered  under  the  Companies  Acts,  held  all  the 
shares  in  a  German  company  which  was  registered 
as  a  joint  stock  company  in  Germany  with  limited 
liability.  The  members  of  the  board  of  manage- 
ment of  the  German  company  were  also 
directors  of  the  English  company,  and  the 
members  of  the  board  of  supervision  were 
nominees  of  the  English  company.  Out  of  the 
profits  of  the  German  company  for  the  year  in 
question,  a  sum  of  £1.5,000  was,  in  accordance 
with  the  requirements  of  German  law,  transferred 
to  tlie  patents  depreciation  fund  before  dividing 
the  profits.  The  Income  Tax  Commissioners 
came  to  the  conclusion  that  the  English  company 
controlled  the  German  company  from  Englancl, 
and  that  the  entire  business  of  the  German  com- 
pany was  carried  on  by,  and  was  the  business  of, 
the  P]nglish  company,  and  that  the  £15,000  were 
jn-ofits  of  the  English  company  assessable  to 
income  tax. 

Held — that,  as  the  two  companies  were  dis- 
tinct entities,  the  fact  that  the  English  company 
owned  all  the  shares  in  the  German  company  did 
not  make  the  German  company  a  mere  alias  or 
a  trustee  or  agent  for  the  English  company  ;  that 
the  piofits  of  the  German  company  were  not  the 
profits  of  the  English  company,  and  that  there- 
fore the  English  company  were  not  assessable  to 
income  tax  in  respect  of  the  £15,000. 
J'he  Ghajiophone  and  Typewriter,  Ld.  r. 

[Stanley,  [1906]  2  K.  B.  856  ;  75  L.  J.  K.  B. 

1031  ;    1)5    L.   T.   461  ;    22    T.    L.    R.    818— 

Walton,  J. 


II.  ASSESSMENT  AND  COLLECTION. 
(a)  In  General. 
See  Bankruptcy,  No.  1()5. 

36.  Appeal— Further  Statement— Xo  Question 
of  Law  arising— Appeal  dismissed.] — When  an 
ai)peal  from  the  Divisional  Court,  who  held  that 
the  Income  Tax  Commissioners  were  right,  came 
on  for  hearing  and  had  been  partly  argued,  the 
Court  sent  the  case  back  to  the  Commissioners 
for  a  further  statement.  Upon  the  further  state- 
ment being  made  by  the  Commissioners,  it  was 
admitted  that  no  question  of  law  arose. 

Held— that,  there  being  no  question  of  law,  the 
appeal  must  be  dismissed. 

Peninsular  and  Oriental  Steam  Naviga- 
[TiON  Co.  r.  Leslie,  (1900)  82  L.  T.  137— 

C.  A. 

37.  Loss  in  any  Trade,  4-c.— Adjustment— 
Certiorari  to  question  Decision  of  Commissioners- 
Customs  and  Inland  Iterenue  Act,  1890  (53  Vict. 
c.^),s.  23.]— If  Commissioners  of  Income  Tax 
when  purporting  to  act  under  sect.  23  of  the 
Customs  and  Inland  Revenue  Act,  1890,  consider 
a  wrong  question,  their  ilecision  may  be  reviewed 
oncertnrari  ;  sccus  if  they  in  fact  consider  the 
right  question,  but  decide  it  erroneously. 


Under  that  section  the  Commissioners  ought  to 
consider  the  person's  total  income  from  all  sources, 
and  then  whether  he  has  sustained  a  loss  in  any 
trade,  &c. ;  if  he  has  done  so  he  may  be  entitled 
to  some  adjustment  in  respect  of  the  tax  already 
paid  on,  e.g.,  investments. 
R.  V.  Commissioners  of  Income  Tax,  (1904) 
[91  L.  T.  94— Div.  Ct. 

38.  "  i\ew  Business''' — Company  Owners  of 
One  Ship  for  Three  Years — Owners  of  Part  of 
another  Ship  for  Eight  Months — Whether  they 
can  ie  combined  in  One  Assessment — Income  Ta.v 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched.  D,  2, 
3.]— During  the  years  1898,  1899,  and  1900  a 
steamship  company  owned  the  whole  of  TIte 
Brookside,  and  during  the  last  eight  months 
of  1900  fifty-nine  sixty-fourths  of  The  Glen 
Dochavt.  The  surveyor  of  taxes  contended  that, 
as  The  Glen  Bochart  was  not  the  sole  property 
of  the  company,  and  was  a  concern  carried  on 
by  two  or  more  persons  jointly,  it  must  be 
treated  as  a  separate  concern  and  assessed  sepa- 
rately. On  the  other  hand,  the  company  contended 
that  the  proper  way  to  arrive  at  the  correct 
assessment  was  to  add  together  the  three  years' 
profit  of  the  one  vessel,  and  the  eight  months' 
profit  of  the  other,  and  divide  the  result  by  three. 

Held— that   The     Glen    Bochart    must     be 
separately  assessed. 

Attorney- General  y.  Borj-od  a  He  ((I8li)  1  Price, 
148)  followed. 
Farrell  v.  The  Sunderland  Steamship  Co., 

[Ld.,   (1903)  67  J.  P.  209;    88  L.  T.  741  ;  9 
Asp.  M.  C.  416— Ridley,  J. 


39.  Xeio  Business  —  Purchase  of  .wiall  Bank 
by  larger  Bank — "Succession"  —  Enlargement 
of  old  Busi?iess — Proper  31ode  of  Assessment — 
Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100, 
Sched.  B,  Casel,  r.  1  ;  Cases  1  &  2,  r.  4.]— The 
National  Provincial  Bank  purchased  the  whole 
business  of  the  County  of  Stafford  Bank,whose  only 
office  was  at  W.,  as  from  December  31st,  1899  ; 
and  from  that  date  the  business  was  carried  on 
at  the  cost,  and  for  the  profit,  of  the  purchasers 
till  March  5th,  1900,  when  the  old  bank  closed  its 
doors,  re-opening  next  day  as  the  W.  branch  of 
the  National  Provincial  Bank.  The  accounts  of 
this  branch  were  merged  in  the  general  accounts 
of  the  bank,  and  profits  made  by  it  could  not  be 
determined  ;  but  the  profits  made  by  the  County 
of  Stafford  Bank,  1896,  1897,  1898,  were  known, 
and  the  appellant  claimed  that  an  assessment, 
based  on  averages  of  these  figures,  should  be  made 
on  the  National  Provincial  Bank  for  the  first 
three  years  of  their  trading. 

Held — that  there  had  been  ii  succession  by 
the  National  Provincial  Bank  to  the  business  of 
the  old  bank  within  the  meaning  of  the  fourth 
rule,  and  that  an  additional  assessment  should  be 
made. 

Decision  of  Ridley,  J.  ([1903]  2  K.  B.  249  ;  72 
L.  J.  K.  B.  590  ;  67  J.  P.  329  ;  88  L.  T.  840  ;  19 
T.  L.  R.  532)  reversed. 
Bell  v.  National  Provincial  Bank  of  Eng- 

[land,   [1904]   1   K.  B.  149;  73  L.  J.  K.  B. 

142  ;  68  J.  P.  107  :  52  W.  R.  406  ;  90  L.  T.  2  ; 
20  T.  L.  R.  97— C.  A. 
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Assessment  and  Collection— fi;«^/««^^/. 

40.  Xon-pa)jinent — Bidress  for  Non-jxiyment 
hij  former  Occupier — Owner  not  in  Possession — 
Income  Ta.r  Act,  1842  (5  &  6  Vict.  c.  35),  s.  70— 
Income  Tax  Act,  1S."53  (16  &  17  Vict.  c.  3i),  s.  35.] 
— On  April  22nd,  1897,  a  lease  was  granted  to 
the  plaintiff  of  premises,  beginning  December 
25th,  1896,  for  sixty  years  at  £65  a  year  rent. 
The  rent  was  to  be  paid  quarterly,  the  first  pay- 
ment being  payable  on  September  29th,  1897. 
He  did  not  take  possession  until  April,  1897,  and 
for  several  years  before  he  entered  the  premises 
had  been  unoccupied.  Y\n  assessment  for  income 
tax  of  £9  'is.  iii.  was  made  for  the  j'ear  April, 
1896,  to  April,  1897.  In  August  and  again  in 
September,  1897,  demands  were  made  for  pay- 
ment, and  as  the  plaintiff  refused  to  pay,  on 
November  17th  a  distraint  was  put  in. 

The  present  action  was  then  commenced 
against  the  defendant, a  duly  appointed  collector 
for  the  purpose  of  the  Income  Tax  Acts,  for 
wrongful  distress. 

Held — that  this  was  a  lawful  entry,  and  that 
no  action  would  lie,  as  it  was  covered  by  sect.  70 
of  the  Income  Tax  Act  of  1892. 

Reading  v.  Chew,  (1898)  78   L.  T,  681  ;    14 
[T.  L.  R.  468— Bruce,  J. 

And    see     Misrepresentation     and 
Fraud,  No.  23. 

41.  No)i-payment  —  Distress  —  Atdhority  of 
Collectors  to  Lay  —  Expiration  of  Year  for 
which  Tax  is  Payahle — Taxes  Management  Act, 
1880  (43  &  44  Vict.  c.  19).]— On  May  25th,  1899, 
various  sums  were  due  and  unpaid  from  the 
plaintiff  for  income  tax,  house  duty,  and  land 
tax  for  the  year  ending  April  5th,  1899.  The 
defendants,  who  were  dvdy  appointed  collectors 
for  the  period  from  April,  1898,  to  April,  1899, 
levied  a  distress  on  the  plaintiff's  premises  for 
such  unpaid  sums.  At  the  time  when  the  distress 
was  levied,  no  day  had  been  appointed  under 
sect.  100  of  the  Taxes  Management  Act,  1880,  to 
receive  the  monies  collected,  and  no  schedule  of 
arrears  had  been  delivered  under  sect.  103. 

Held — that  the  warrant  given  by  the  Com- 
missioners in  Form  5  of  Sched.  2  of  the  Taxes 
Management  Act,  1880,  gave  the  defendants 
power  to  distrain  without  limit  as  to  time  for 
duties  payable  for  the  year  ending  April  5th, 
1899.  Collectors  appointed  under  sect.  73  (1) 
of  the  Act  do  not  become  functi  offirio  on  April 
5th,  but  are  appointed  to  collect  "the  taxes  for 
the  year  ending  April  5th.  Until  a  day  has 
been  appointed  by  the  Board  under  sect.  100  of 
the  Act  to  receive  the  monies  received  by  the 
collectors,  and  the  money  collected  has  "been 
paid  over,  and  a  schedule  of  arrears  delivered 
under  sect.  103,  the  collectors'  authority  to 
collect  has  not  terminated. 

Elliott  r.  Yates,    [1900]   2   Q.  B.  370;    69 

[L.  J.  Q.  B.  820  ;  64  J.  P.  564  ;  48  W.  R.  610  ; 

82  L.  T.  812  ;  16  T.  L.  R.  473— C.  A. 

42.  Penalties  —  Ahatement  and.  Exemption  — 
Penalty  for  Untrue  Declaration  — Income  Tax 
Act,  1842  (5  &  6  Vict.  s.  35),  s.  166.]— Upon  the 
true  construction  of  sect.  106  of  the  Income  Tax 


Act,  1842,  a  person  who  in  making  a  claim  for 
exemption  "  untruly  declares "  his  income  is 
liable  to  the  prescribed  penalty  of  £20  and 
treble  duty,  although  his  claim  for  exemption 
was  not  allowed  ;  and  the  amount  of  income  on 
which  such  treble  duty  is  to  be  calculated  is  his 
whole  income,  including  that  part  on  which  duty 
has  already  been  paid. 

Per  Lord  Kinnear,  an  '"untrue"  declaration 
means  one  which  is  not  merely  inaccurate,  but 
false  and  untruthful. 

Lord  Advocate  v.  M'Laren,  (190C)  7  F.  984— 

[Ct.  of  Sess. 

43.  Practice — Case  stated  In/  the  Commis- 
sioners of  Income  'Tax — Xote  of  Fresh  Facts — 
Taxes  Management  Act,  1880  (43  &  44  Vict. 
c.  19).  s.  59.] — Upon  the  hearing  of  a  case  stated 
by  the  Commissioners  of  Income  Tax  under  the 
Taxes  Management  Act,  1880,  the  Court  allowed 
a  note  to  be  put  in  by  the  parties  containing 
further  facts,  without  pronouncing  any  formal 
order. 

The  Paisley  Cemetery  Co.,  Ld.  r.  Keith, 
[(1898)  25  R.   1080;    35  Sc.  L.  R.  947— Ct. 

of  Sess. 

44.  Practice  —  Administration  of  Insolvent 
Estate  —  Proof  by  creditor  —  Calculation  of 
Interest  and  Income  Tax — Practice.'] — A  question 
having  arisen  as  to  the  incidence  of  income  tax 
on  a  claim  by  a  creditor,  Kekewich,  J.,  referred 
the  matter  for  consideration  to  the  Masters,  who 
stated  that  in  such  an  administration  creditors 
are  admitted  to  prove  for  the  amount  of  their 
debt  with  interest  (less  income  tax)  on  debts 
carrying  interest  to  the  date  of  the  judgment  or 
order  for  administration.  The  interest,  less  tax, 
and  any  costs  allowed  are  added  to  the  principal, 
and  the  dividend  is  calculated  on  the  total  debt 
thus  found  due.  Income  tax  so  deducted  is  not 
accounted  for  to  the  Revenue,  because,  until  the 
principal  sum  is  paid,  it  is  considered  that  no 
income  tax  is  in  fact  payable. 

In  re  Green,  Ball  r.  Ellis,  [1904]  W.  N.  116 

[L.  T.  Jo.  523  ;  117  L.  T.  Jo.  60 ;  39  L.  J.  N. 

C.  172 — Kekewich,  J. 

45.  Repayment  —  Appeal  on  Case  .stated  — 
Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19), 
s.  59.] — A  claim  for  repayment  of  income  tax 
cannot  be  made  by  way  of  appeal  on  a  case 
stated  under  sect.  59  of  the  Taxes  Management 
Act,  1880. 

Bruce    r.   Burton,    (1901)  65  J.  P.  440;  85 
[L.  T.  227— Div.  Ct. 

46.  Successor  —  Xew  Business  — •  Average  of 
Three  Years'  Profits — Income  Tax  Act,  1842 
(5  &;  6  Vict.  c.  35),  'Sched.  D,  Cases  1, 2,  rr.  1,4.] 
— In  1878  a  tramways  company  was  incorporated 
by  a  private  Act  to  work  horse  trams.  In  1885 
an  omnibus  company  was  incorporated  under 
the  Companies  Acts.  In  1888  these  two  com- 
panies amalgamated,  and  a  company  (herein- 
after called  the  "  United  Company")  incor- 
porated under  the  Companies  Acts,  acquired  the 
undertakings   of    the   tramways    and    omnibus 
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coin])aiiy.  In  1901  the  district  council  pur- 
chased the  train\va3'S  nndertuking  of  tlie  united 
company  in  exercise  of  the  powers  conferred  on 
them  by  the  Tramways  Act,  1870,  and  then 
largely  extended  the  system  and  worked  the 
trams  by  electiicity  instead  of  by  mechanical 
power. 

Held — that  the  district  council  were  suc- 
cessors to  the  united  company  in  carrying  on  the 
tramways  within  the  meaning  of  r.  4  applying  to 
Cases  1  and  2  of  Sched.  D  in  sect.  100  of  the 
Income  Tax  Act,  1842. 

A  person  can  be  a  successor  to  one  of  two 
separate  businesses  carried  on  by  another,  but 
not  to  a  part  of  one  business. 

Stockham  r.  Wallasey    Urban    District 

[Council,  (1907)  71  J.  P.  244  ;  95  L.  T.  834  ; 

5  L.  G.  R.  200— Bray,  J. 

47.  "  Trade  " — Belif/ioux  Society — Profits  of 
Trade  going  to  meet  Deliciency  in  other  Work — 
Income  Tax  Act,  1842  O"'  &  6  Vict.  e.  35),  .«.  100, 
Salted.  I),  s.  101.] — The  respondent  association 
had  for  its  object  the  improvement  of  the 
spiritual,  mental,  social,  and  physical  condition 
of  young  men.  Tiie  expenses  of  the  association 
were  defrayed  by  the  subscriptions  of  the  mem- 
bers and  the  public,  h\  the  fees  of  those  attend- 
ing the  classes,  and  by  the  protits,  if  any,  of  the 
various  departments  of  tiie  work  of  the  associa- 
tion. The  association  had  at  Exeter  Hall 
educational  classes,  a  gymnasium,  and  a  publica- 
tion department,  which  were  carried  on  at  a 
loss,  the  fees  charged  being  less  than  the  expenses, 
and  having  to  be  supplemented  by  voluntary 
subscriptions.  They  also  had  at  Exeter  Hall  a 
restaurant,  which  was  open  to  the  public,  and 
which  was  carried  on 'on  the  usual  commercial 
principles.  Should  there  be  a  loss  on  the 
restaurant  in  any  year,  such  a  loss  would  be 
made  good  out  of  the  subscriptions,  but  the 
restaurant  would  be  carried  on  irrespective  of 
any  protit  being  derived  therefrom.  For  the 
year  1899 — 1900  the  profits  from  the  restaurant 
were  £703. 

Held — that  the  restaurant  was  carried  on  as 
a  "trade"  within  tlie  meaning  of  sect.  100, 
Sched.  D,  of  the  Income  Tax  Act,  1842,  and 
that  the  losses  on  the  other  branches  of  the  work 
could  not  be  deducted  from  the  protits  of  the 
restaurant  for  the  purposes  of  assessment  to  the 
income  tax. 

Grove  r.  Young  Mi:n's  Christian  Associa- 

[TION,  (1903)  (;7   J.  r.  279;  88   L.   T.  690; 

19  T.  L.  R.  491— Ridley,  J. 

48.  "True  and  Correct  Statement"  toithin 
I'rojn-vl ij  and  Jnconic  Tax  Act,  1842,  ,w.  52,  55 — 
Time  icitliin  icliic/i  Information  nrnsf  he  laid — 
Taxes  Management  Act,  IS^O— Inland  Jlevenne 
lifgulation  Act,  1890.]— By  sect.  52  of  the  Pro- 
perty and  Income  Tax  Act,  1842,  every  person 
chargeable  under  that  Act  must  when  recjuired 
prepare  and  deliver  "  a  true  and  correct  state- 
ment in  writing''  containing  the  amount  of  his 
protits  or  gains.  By  sect.  55  of  the  same  Act  it 
is  enacted  that  if  any  person,  who  ought  bj'  the 


Act  to  deliver  any  list, declaration  "or  statement 
as  aforesaid,"  refuse  or  neglect  to  do  so,  proceed- 
ings may  be  taken  against  him. 

Held — that  the  words  "any  statement  as  afore- 
said "  mean  the  "true  and  correct"  statement 
mentioned  in  sect.  52,  and  that  a  penalty  is  in- 
curred under  sect.  55  both  for  failing  to  deliver 
any  statement  at  all  or  for  delivering  one  that  is 
not  true  and  correct.  It  is  not  necessary  in  a 
prosecution  in  the  High  Court  under  sect.  55 
that  proceedings  should  first  have  been  taken 
before  the  Commissioners.  By  sect.  21  (4)  of  the 
Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19), 
it  is  provided  that  in  default  of  prosecution 
within  the  space  of  twelve  mouths  from  the  time 
of  any  penalty  being  incurred,  no  penalty  or 
forfeiture  shall  thereafter  be  recoverable  in  any 
other  manner. 

Held,  also,  that  the  words  "  in  any  other 
manner  "  mean  in  any  other  manner  than  before 
the  High  Court. 

Held,  further,  that  sub-sect.  4  has  been 
impliedly  repeated  by  the  Inland  Revenue  Regu- 
lation Act,  1890,  which  provides  that  proceedings 
may  be  commenced  within  two  years  after  the 
penalty  has  been  incurred. 

The  Loud  Advocate  r.  Sawers,  (1898)  25  R 
[242  ;  35  Sc.  L.  R.  190— Ct.  of  Sess. 

49.  Underwriters—^^  Names  "—Annual  State- 
ments of  Account— Statements  for  Income  Tax 
Purposes— Duty  of  Underwriters  to  Furnish — 
Income  Tax  Act,  1842  (5  &  (i  Vict.  c.  35),  ss.  42, 
51.] — A  firm  of  underwriters,  doing  insurance 
business  on  behalf  of  "  names  "  and  accounting 
to  such  "  names  "  annually  for  the  protits  of  the 
3'ear,  must  deliver  to  the  Income  Tax  Act 
authorities  a  list  of  their  "  names  "  showing  the 
profit  due  to  each  of  them. 

Lord  Advocate  v.  Gibb,  (1906)  8  F.  887— Ct. 

[of  Sess. 
(b)  Deductions. 

50.  Annual  Premium  on  Life  Policy — Money 
adranced  hy  Insurance  Company  to  pay  Part  of 
Premium — Amount  advanced  dehited  against 
Policy  Holder — Premium  '^  paid  bi/"  him — 
Income  Tax  Act,  1853  (16  &  17  Vict.  'c.  3-1),  .«. 
54.]— By  a  jjolicy  of  life  assurance  half  of  the 
annual  premium  during  each  of  the  first  seven 
years  was,  if  the  assurecl  so  desired,  to  be  advanced 
by  the  insurance  company  and  to  be  a  first 
chaige  on  the  policy.  The  insurance  company 
did  advance  half  the  annual  [)remiuni.  the  mode 
in  which  this  was  done  l)eing  that  the  assured 
paid  half  the  premium  in  cash,  and  was  credited 
in  the  renewal  premium  register  with  the  full 
amount  of  the  premium,  separately  entered  in 
two  sums,  the  sum  actually  paid  by  him  in  cash, 
and  the  sum  advanced  by  the  company,  against 
which  latter  sum  the  wortls  "on  credit"  were 
placed  ;  in  the  loan  register  of  the  insurance 
company  he  was  debitetl  with  the  half  of  the 
premium  advanced  by  the  company.  No  advance 
in  cash  was  made  to  the  assured  by  the 
company. 

Held — that  the  i)art  of  the  premium  advanced 
by  the  insurance  company  was  not  "paid  by" 
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the  assured  within  the  meaniag  of  sect.  'A  of  the 
Income    Tax   Act,   1853,   and  that   he   was  not 
entitled  to  deduct  the  amount  thereof  from  his 
assessment  to  income  tax. 

Decision  of  C.  A.  ([1903]  1  K.  B  514  •  l") 
L.  J.  K.  B.  230  ;  67  J.  P.  89  :  51  W.  K.  489  ':  88 
L.  T.  134  ;  19  T.  L.  R.  261)  affirmed. 

Hunter  r.  The  King,  [1904]  A.  C    161-  73 

[L.  J.  K.  B.  381  ;  52  W.  R.  593  :  90  L.  T  325  • 

20  T.  L.  B.  370— H.  L.  (E.)! 

51.  Damages  for  Personal  Injuries  — Income 
Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched 
D,  Cases  1  and  2,  r.  1.]— The  appellants,  who 
were  brewers,  wore  the  owners  of  a  licensed  house 
the  business  of  which  they  carried  on  by  a 
manager  acting  for  them.  A  customer  was 
mjured  by  the  falling  of  a  chimney  of  the  house 
durmg  a  gale,  and  he  recovered  damages  and 
costs  in  an  action  against  the  appellants"  on  the 
ground  of  negligence. 

Held— that  in  estimating  the  balance  of  the 
profits  or  gains  of  the  trade  the  appellants  were 
not  entitled  to  deduct  the  amount  of  the  damao-es 
and  costs  ;  such  expenses  were  not  incidentaf  to 
their  trade,  and  were  not  incurred  by  them  in 
earning  profits.  . 

Decision  of  C.  A.  ([1905]  2  K.  B.  350  :  74  L  J 
K     B.    702;  53  W.   R.  625;  21    T.  L.  R.  550)1 
affarmed.  ^  i 

Strong  &  Co.,  Ld.  r.  Woodfield,  [19061  A  C  I 

[448  ;  75  L.  J.  K.   B.  864  ;  95  L.   T.  241  •  22  j 

T.  L.  R.  754— H.  L.  (E.).  i 


L.  .J.  K.   B.  219  ;  53  W.  R.  257  :  92  L.  T.  184  ; 
21  T.  L.  R.  134)  affirmed. 

Alianza  Co.,  Ld.  v.  Bell,  [1906]  A.  C.  18  ;  75 

[L.  J.  K.  B.  44  ;  .54  W.  R.  413  ;  93  L.  T.  705 ; 

22  T.  L.  R.  94— H.  L.  (E.). 

54.  Brewer— Expenses  of  applying  for  new 
Licences  for  Public-houses — Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched.  i>.]— The 
expenses  incurred  by  brewers  in  order  to  increase 
their  trade,  in  connection  with  applications 
made  by  them  for  new  and  additional  licences 
for  houses  owned  and  leased  by  them,  and  also 
for  houses  not  owned  by  them,  including  pay- 
ments made  to  owners  of  public-houses  for  the 
surrender  of  licences  in  order  to  enable  the 
brewers  to  obtain  a  new  licence,  cannot  be 
deducted  from  the  profits  made  by  the  brewers, 
and  are  assessable  to  income  tax  under  Sched.  D 
of  the  Income  Tax  Act,  1842. 

Southwell  v.  Savill  Brothers,  Ld.,  [19011 
[2  K.  B.  349  ;  70  L.  .L  K.  B.  815  ;  65  J.  P. 
649  ;  49  W.  R.  682  ;  85  L.  T.  167  ;  17  T.  L.  R. 

513— Div.  Ct. 


52.  Cost  of  Removal  to  Xew  Premises— Income 
lax  Act  1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched.  D 
Case  l.J— A  company  engaged  in  buying  and 
selling  granite  transferred  its  business  to  a  larger 
yard,  and  incurred  expense  in  moving  stones 
and  cranes  to  the  new  yard  and  in  re-erectinc^ 
the  cranes  there.  * 

Held— that  such  expenses  could  not  be  de- 
profits    '"^   ^"'^^'^^g  at    the   company's   annual 

Granite  Supply  Association,  Ld.  r.  Inland 
[Revenue,  (1906)  8  F.  55-Ct.  of  Sess. 

Tn^'  ff"'?/!o'/^   "^^'^''^^^    Ground-Income 
(f /n'V^^^  (^    ^    6    ^i<^t-    ^-    35).   s.    103, 

T'^^  c  34)  .V.  2,  Sched.  I).]-A  company  re^is- 
ered  m  England  purchased  nitrate  grounds 
abroad  which  contained  large  quantities  at 
caliche,  the  raw  material  from  which  nitrate 
IS  produced  When  all  the  caliche  was  ex- 
v^hfJ  \^'''"^  ^°'^  vvorks  would  be  practically 
valueless.  In  assessing  the  profits  of  the  com-  j 
pany  to  mcome   tax    under    Sched.    D    of    the 

aTr.  '"^  ^'*'  "'"  "«"^P^"y  ^l^i'^^ed  to  make 
^Sl:;^sr"^^^^°^*^^-^^— °^the| 

fhf^^^~^^'^^  ^^^  ^^^^^^'^  represented  capital  of  ! 
the  company,  and  no  reduction  was  allovvable.      i 

Decision  of  C.  A.  ([1905]  1   K.   B.   184  ;  74  I 


bb.  B reivers— Exjjcnses     of    rejjairing    Tied 

Houses — Deduction  from  Profits  of  Breicery — 

Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  100 

—Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34), 

s.  2.] — A  firm  of  brewers,  in  order  to  increase  the 

sale  of  their  beer,  &c.,  and  so  to  increase  their 

I  profits,  bought  public-houses,  which  they  let  to 

{ tenants   who  covenanted  to   buy  all  beer,  &c., 

\  from  the  brewers. 

j  Their  profits  were  materially  increased  by  the 
I  sale  of  beer,  &c.,  to  the  tenants  of  these  '-tied" 
houses.  They  expended  a  large  sum  of  money 
{upon  the  repairs  of  these  "tied"  houses,  and 
:  they  claimed  to  deduct  a  part  of  that  sum  in 
j  estimating  the  balance  of  profits  and  gains  of 
j  their  trade  for  the  purpose  of  the  income  tax. 

Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division)— that  the  brewers  were  not 
entitled  so  to  deduct  any  part  of  the  sum 
expended  upon  repairs  of  the  "  tied  "  houses. 
Brickwood  &  Co.,  Ld.  r.  Reynolds,  [18981  1 
[Q.  B.  95  ;  62  J.  P.  51  :  67  L.  J.  Q.  B.  26  ;  77 
L.  T.  456  ;  14  T.  L.  R.  45  ;  46  W.  R.   130— 

C.  A. 

56.  Depreciation  of  Ships— Power  to  take  into 
account  Allowances  in  former  Years— mUhs— 
\'' Plant"— Income  Tax  Act,  1842  (5  &  6  Vict. 
c.  35),  s.  100,  Sched.  D.,  Case  1,  r.  Z— Customs 
and  Inland  Revenue  Act,  1878  (41  &  42  Vict. 
c.  15),  s.  12.]— Under  sect.  12  of  the  Customs 
and_  Inland  Revenue  Act,  1878,  in  assessing  the 
profits  and  gains  of  a  shipowner's  business, 
deduction  should  be  made  for  depreciation  in  the 
value  of  the  ships  caused  by  wear  and  tear 
during  the  year  of  assessment,  irrespective  of 
the  deductions  allowed  in  former  years.  There- 
fore, though  in  former  years  deductions  for  the 
diminished  value  of  the  ships  owing  to  wear  and 
tear  had  been  allowed  amounting  in  all  to  96  per 
cent,  of  their  original  value,  and  though  their 
breaking-up  value  amounted  to  more  than  the 
remaining  4  per  cent,  of  their  original  value:  _ 

Held— that   the  owners  were  entitled   to  a 
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deduction  in  respect  of  the  diminished  value  of 
the  ships  by  reason  of  their  wear  and  tear  during 
the  year  of  assessment. 

A  hulk  used  as  a  warehouse,  having  been 
formerly  a  sailing  ship  but  haviug  been  dis- 
mantled, is  "plant"  witliin  the  meaning  of 
Feet.  12  of  the  Customs  and  Inland  Kevenue 
Act,  1878. 

John  Hall,  Jdnr.  &  Co.  r.  Rickmax,  [1906]  1 

[K.  B.  311  :  75  L.J.  K.  B.  178;  54  W.  R.  380  ; 

94  L.  T.  224  ;  22  T.  L.  R.  131— Walton,  J. 

57.  Imnrance  Company —  Vnexpired  Risks. 
No  Alloicancefor.'] — In  ascertaining  for  income 
tax  purposes  the  annual  profits  of  a  company 
carrjing  on  the  business  of  fiie,  sickness,  acci- 
dent and  guarantee  insurance,  no  deduction  is 
allowable  in  respect  of  estimated  losses  on  risks 
which  liave  not  •'  run  off  "  at  the  end  of  the  year 
in  question. 

Natloml  Insurance  Co.  v.  Inland  Revenne 
((1889)  16  R.  461,  474— Ct.  of  Sess.)  followed. 

General  Accident  Assurance  Corporation, 
[Ld.  r.  McGowAN,  (1907)  S.  C.  1004— Ct.  of 

Sess. 

68.  PuU'tc  Officer—SuJanj — Contrllntion  to 
Superannvation  Fund— Income  Tax  Act,  1842 
(■)  &  6  Vict.  c.  35),  *.  \\i\—Poor  Laic  Officers 
Superannuation  Act,  1896  (59  &  60  Vict.  V.  50), 
s.  12.]— An  officer  or  servant  in  the  employ  of 
poor  law  guardians  is  entitled  by  sect.  146  of  the 
Income  Tax  Act,  1842,  to  deduct  from  the 
amount  of  his  salary  on  whicli  income  tax  is 
payal)le  the  amount  deducted  fiom  his  salary  for 
the  purpose  of  the  superannuation  fund  under 
tlie  powers  conferred  by  the  Poor  Law  Officers' 
Superannuation  Act,  1896. 

Beaumont  r.  Bowers,  [1900]  2  Q.  B.  204  :  69 

[L.  J.  Q.  B.  600  ;  64  J.  P.  552  ;  48  W.  R.  557  ; 

83  L.  T.  126;  16  T.  L.  R.  376— Div.  Ct. 

69.  Salary— Contrihvt Ions  to  a  "  Thrift  Fvtid" 
— Non-couipvlsory  Participation  in  Scheme — 
"iS'Kw.v  pajiaUe  or  cltaryeahle  on  the  Same  hy 
Virtue  of  any   Act    of  Parliament''' — ''Really 

and  bona  tide  paid,  and  home  hy  the  Party  to 
be  charged" — Income  Tax  Act,  1842  (5  k  6 
Vict.  c.  35),  s.  \\1— Manchester  Corporation  Act, 
1891  (54  &.  55  Vict.  e.  ccvii.).]— The  Manchester 
Corporation  Act,  1891,  empowered  the  corpora- 
tion to  estal)li.';h  a  fund  for  the  encouragement  of 
thrift  amongst  its  officers  and  servants,  and  for 
providing  a  sum  of  money  which,  in  the  event  of 
the  retirement  or  death' of  any  person  in  the 
service  of  the  corporation  who  had  contributed 
to  the  fund,  should  be  available  for  himself  or 
his  representatives— such  fund  to  be  called  the 
"thrift  fund" — and  to  piejiare  and  approve  by 
re.solutioii  a  scheme  for  the  establishment  of  sueli 
fund.  The  scheme  passcil  by  the  corporation 
provided  that  i)ersons  who  were  in  their  emplov 
previous  to  the  passing  of  the  Act  might,  on 
their  applying  in  writing,  be  admitted  to  the 
benefits  of  the  fund,  and,  having  been  admitted, 
they  coukl  not,  while  in  tlie  service  of  the 
corporation,  withdraw  from  the  fund  ;  and  that 
pei-sons  entering  their  employ  after  the  passing 


of  the  Act  must  contribute  to  the  fund.  The  con- 
tributions to  the  fund  were  to  be  deducted  from 
the  salaries. 

Held — that  the  contributions  were  payable, 
or  chargeable,  upon  the  servants'  salaries,  not 
"  by  virtue  of  any  Act  of  Parliament,"  but  by 
the  men's  voluntary  act  in  entering  the  cor- 
poration's employ,  or  joining  the  fund  ;  also  that 
the  contributions  were  not  "  really  and  bona  fide 
paid  and  borne  "  by  the  men,  because  under  the 
scheme  they  were  virtually  invested  for  the 
ultimate  benefit  of  the  individual  who  con- 
tributed them,  and  therefore  such  contributions 
could  not  be  deducted  under  rule  1  of  sect.  146  of 
the  Income  Tax  Act,  1842. 

Beanmont  v.  Bowers  ([19021  2  Q.  B.  204  :  6 
L.  J.  Q.  B.  600  ;  64  J.  P.  552  ;  48  W.  R.  557  ; 
83  L.  T.  126  ;  16  T.  L.  R.  376— Div.  Ct.,  s>q)ra') 
disapproved. 

Decision  of  Phillimore,  J.  ([1902]  2  K.  B.298  ; 
71  L.  J.  K.  B.  744  ;  66  J.  P.  680  :  50  W.  R. 
685  ;  87  L.  T.  115  ;  18  T.  L.  R.  680)  varied. 

Hudson  r.  Gkibble,  Bell  r.  Gribble,  [1903] 

[I  K.  B.  517  ;  72  L.  J.  K.  B.  242  ;  67  J.  P.  85  ; 

50  W.  R.  457  ;  88  L.  T.  186  ;  19  T.  L.  R.  260  ; 

1  L.  G.  R.  292— C.  A. 

60.  Shipowner — Partly  Insuring  Vessel — 
Forming  Insurance  Fund  out  of  Profits — Loss  of 
Ves.ud.'] — A  shipping  compan}'  partially  insured 
one  of  its  vessels,  and  took  part  of  the  risk  upon 
itself,  transferring  annually  from  revenue  to  an 
"  insurance  fund  "  a  sum  equal  to  the  premium 
that  an  underwriter  would  have  required.  No 
deduction  for  income  tax  purposes  was  allowed 
from  annual  profits  in  respect  of  the  sum  so 
transferred,  upon  the  loss  of  the  ship  in  question. 

Held — that,  in  estimating  its  annual  profits, 
the  companj'  could  not  deduct  the  amount  taken 
from  the  insurance  fund  to  meet  the  loss,  for  the 
loss  was  a  loss  of  capital. 

Inland   Revenue    r.    Western   Steamship 
[Co.,  Ld.,  (1907)  S.  C.  1005— Ct.  of  Sess. 

61.  Wear  and  Tear  ofJ/achlncry  '•  during  the 
Year  " — Customs  and  Inland  Rerenue  Act,  1878 
(41  &  42  Vict.  c.  15),  ,«.  12.]— The  amendment 
introduced  oy  the  Customs  and  Inland  Revenue 
Act,  1878,  s.  12,  with  respect  to  the  deduction 
to  be  made  for  depreciation,  is  to  the  effect  that 
the  Commissioners  in  assessing  the  profits  of  any 
trade  shall  "allow  such  deduction  as  they  think 
just  and  reasonable  as  representing  the  dimin- 
ished value  by  reason  of  wear  and  tear  during 
the  year  of  any  machinery  or  plant  used  for  tiie 
purposes  of  the  concern." 

Held — that  for  the  purpose  of  arriving  at  the 
balance  of  the  profits  an  average  of  three  years 
is  to  be  taken  ;  but  in  order  to  arrive  at  the 
sum  which  is  to  be  allowetl  by  way  of  deduction 
from  those  profits  in  respect  of  depreciation,  the 
wear  and  tear  during  the  year  in  progress  when 
the  assessment  is  made  only  is  to  be  taken  into 
consideration. 

Cunard   Steamship  Co.   r.  Coulson,   [1899] 

[1  Q.   B.  865;  68  L.  J.  Q.  B.  554  :  80  L.  T. 

326  ;  15  T.  L.  R.  285— Div.  Ct. 
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Assessment  and  Collection — Cont'nmed. 

62.  ^^'e((r  and  Tear  of  Steamsliip — Customs 
and  Inland  Eecenue  Act,  1878  (41  &  42  Vict. 
c.  15),  s.  12.] — Whether  the  deduction  allowed  by 
the  Commissioners  of  Income  Tax  in  respect  of 
the  diminished  value  of  ships  by  reason  of  wear 
and  tear  is  just  and  reasonable  is  a  question  of  Shrewsbury 
fact  in  each  case. 


I  Held — that  the  agreement  came  within 
sects.  102  and  103  of  the  Income  Tax  Act,  1842, 
and  that  the  husband  was  entitled  and  bound 
to  make,  and  the  wife  was  bound  to  allow,  a 
deduction  of  income  tax  in  respect  of  each 
future  instalment  of  the  annuity. 

Shrewsbury,     (1906)     22 
[T.  L.  R.  598— Kennedy,  J. 


British  India  Steam  Navigation  Co.,  Ld.  ; 
[r.  Leslie,  (1901)  17  T.  L.  R  104— Div.  Ct.  j 

III  DEDUCTION  OF  TAX  FROM  RENT  OR  \ 
ANNUAL  PAYMENTS.  I 

63.  Alimony — Mliethcr  to  be  paid  free  of\ 
Income  Tax— Income  Tax  Acts,  1842  (5  &  6  Vict. 
c.  35),  ss.  102,  103,  and  1853  (16  &17  Vict.  c.  34), 
s.  40.] — A  divorce  suit  was  compromised  by  a 
deed  of  separation,  and  by  a  supplemental  deed 
the  husband  agreed  to  pay  to  the  wife  £450  per 
annum,  being  the  amount  fixed  by  an  arbitrator 
to  whom  the  question  was  referred  in  accord- 
ance with  the  terms  of  the  deed  of  separation. 

Held — that  the  husband  might  deduct  income 
tax  from  the  annuity. 

Decision  of  Kekewich,  J.  ([1906]  1  Ch.  768 ; 
75  L.  J.  Ch.  415  ;  54  W.  R.  448  ;  94  L.  T.  537), 
affirmed. 
In   re   Barry's    Trusts,    Barry  r.   Smart, 

[1906]  2  Ch.  358  ;  75  L.  J.  Ch.  676  ;  54  W.  R. 
621  ;  95  L.  T.  165— C.  A. 

64.  Annuity — Purchase  of  Property — Lump 
Sum  and  Annual  Payments — Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  40.]— The  plaintiff 
was  the  owner  of  the  reversion  of  a  leasehold 
interest  in  certain  premises,  part  of  which  were 
let  to  the  defendants.  The  net  rent  accruing  to 
the  plaintiff,  after  payment  of  rent  to  the 
superior  landlord,  was  £1,625  per  annum.  The 
plaintiff  agreed  with  the  defendant  to  sell  him 
the  reversion  in  consideration  of  the  sum  of 
£1,000  and  the  execution  of  a  deed  whereby  the 
defendant  covenanted  to  pay  to  the  plaintiff 
£1,625  per  annum  to  the  end  of  the  term.  The 
defendant  deducted  income  tax  from  the  annual 
sum  of  £1,625  under  sect.  40  of  the  Income  Tax 
Act,  1853,  and  the  plaintiff  disputed  his  right  to 
do  so. 

Held — that  the  annual  sum  was  not  paid  as 
an  instalment  of  capital,  but  as  an  annuity,  and 
that  therefore  the  defendant  was  authorised  to 
deduct  income  tax  from  it. 

Chadwick  v.  The    Pearl  Life   Assurance 

[Co.,  Ld.,  [1905]  2  K.  B.  507  ;  74  L.  J.  K.  B. 

671  ;  54  \V.  R.  78  ;  93  L.  T.  25  ;  21  T.  L.  R. 

456— Walton,  J. 

65.  Annuity — "  Clear  of  all  Deductions'' — 
Right  of  Party  making  Payment  to  deduct  lax 
—Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
ss.  102,  103.] — By  an  agreement  for  separation 
between  husband  and  wife  the  husband  under- 
took to  make  his  wife,  during  their  joint  lives, 
an  annual  allowance  payable  quarterly  in 
advance  "  clear  of  all  deductions,"  and  to  secure 
the  annuity  on  his  estates. 


66.  Annuity — Arrears  of  Annuity — Income 
Tax  not  deducted  at  Time  of  Payment — Income 
Tax  Acts,  1842  (5  &  6  Vict.  c.  35),  s.  158,  and 
1853  (16  &  17  Vict.  c.  34),  s.  40]— A  husband 
and  wife  agreed  to  live  separate,  and  the  hus- 
band agreed  to  allow  her  £4,000  a  year  to  be 
paid  quarterly,  clear  of  all  deductions.  Subse- 
quently it  was  agreed  that  the  allowance  should 
be  reduced  to  £3,000  a  year.  Disputes  arose  as 
to  how  long  the  reduced  allowance  was  to  con- 
tinue, and  the  wife  brought  an  action  to  recover 
arrears  of  the  allowance,  and  a  consent  order 
was  made  that  the  wife  was  entitled  to  the 
£4,000  a  year  as  from  a  year  before  the  action 
was  commenced.  No  income-tax  had  been 
deducted  by  the  husband  from  any  of  the  pay- 
ments of  the  allowance.  The  husband  claimed 
to  deduct  income  tax  in  respect  of  all  the' 
payments  made  and  from  the  arrears. 

Held — that  the  husband  might  deduct  income 
tax  from  the  arrears,  but  not  from  the  payments 
already  made. 

The  Countess  of  Shrewsbury  v.  The  Earl 
[OF  Shrewsbury,  (1906)  23  T.  L.  R.  100— 

Kekewich,  J. 

67.  ^'■Annuity  or  other  Anmial  Payment'' — 
Purchase  Price  of  Article — Income  Tax  Acts, 
1842  (5  &  6  Vict.  c.  35),  s.  100,  Sched.  B,  Case  1, 
r.  4  ;  s.  102,  and  1853  (16  &  17  Vict.,  c.  34),  s.  40 
—  Customs  and  Inland  Rerenue  Act,  1888  (51  «fe 
52  Vict.  c.  8),  s.  24,  subs.  3.]— The  plaintiffs, 
who  were  foreigners  resident  abroad,  sold  a 
secret  process  for  the  manufacture  of  a  certain 
article  to  the  assignors  of  the  defendants,  upon 
the  terms  that  the  purchasers,  their  successors 
and  assigns,  should,  for  a  period  of  forty  years, 
pay  annually  to  the  plaintiffs  a  sum  equal  to  £8 
per  cent,  of  the  gross  receipts  on  the  sale  of 
articles  made  by  the  secret  process.  In  1903  the 
defendants  deducted  income  tax  at  the  current 
rate  from  the  amount  paj'able  by  them  to  the 
plaintiffs  under  the  terms  of  the  agreement.  In 
an  action  to  recover  the  sums  so  deducted  : — 

Held — that  the  amount  payable  by  the 
defendants  was  an  "  annual  payment "  within 
the  meaning  of  the  Income  Tax  Act,  1853,  s.  40  ; 
that  it  was  payable  out  of  "profits  or  gains," 
and  that  the  defendants  were  entitled  to  deduct 
income  tax. 
Delage  AND  Another  cThe  Nugget  Polish 

[Co.,  Ld.,  (1905)  92  L.  T.  682  ;  21  T.  L.  fi.  454 
— Phillimore,  J, 

68.  Gas  Company — Maximum  Dividend — - 
Income  Tax  paid  by  Company — Ashton  Gas  Act, 
1877  (40  &  41  Vict.  ^.  clxxxvi.),  s.  W— Income 
Tax  Act,  1842  (5  &  6  Vict.  (-.  35),  s.  60,  Sched.  A, 
r.  3,  sub-r.  3.] — By  sect.  16  of  the  Ashton  Gas 
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Deduction  of  Tax  from  Rent  or  Annual  Payments 

—  ('ontinticd. 

Act,  1877,  the  profits  of  the  Ashton  Gas  Company 
to  be  divided  among  the  shareholders  in  any 
year  were  not  to  exceed  the  rate  of  10  per  cent, 
per  annum  on  the  ordinary  capital  of  the 
company. 

Held — that  the  dividend  to  be  paid  in  any 
year  to  the  shareholders  ought  to  be  calculated 
as  including  and  not  excluding  the  income-tax 
thereon. 

Decision  of  C.  A.  ([1904]  2  Ch.  621  ;  73  L.  J. 
Ch.  678  ;  68  J.  P.  477  ;  53  W.  R.  49  ;  20  T.  L.  R. 
601)  affirmed. 

The  Ashton  Gas  Co.  r.  The  Attorney- 
[General,  (190.5)  22  T.  L.  R.  82— H.  L.  (E.). 

69.  Interest  payaMe  out  of  Renti  received — 
Iniei-est  on  Money  lent  —  Ciidoms  and  Inland 
Beirnve  Act,  1888  (51  &  52  Vict.  c.  8),  s.  24, 
mih-s.  3.] — Income  tax  is  a  tax  on  income.  It 
is  not  meant  to  be  a  tax  on  anything  else.  It  is 
one  tax,  not  a  collection  of  taxes  essentially 
distinct.  There  is  no  difference  in  kind  between 
the  duties  of  income  tax  assessed  under  the 
schedules  of  charge. 

Acting  under  statutory  authority,  the  Metro- 
politan Board  of  Works  and  the  London  County 
Council,  as  their  successors,  from  time  to  time 
raised  money  on  loan  by  the  creation  and  issue 
of  stock  known  as  Metropolitan  Consolidated 
Stock.  This  stock,  and  the  dividends  upon  it, 
and  the  sums  required  to  form  a  sinking  fund, 
were  charged  "indifferently"  on  the  whole  of 
the  lands,  rents,  and  property  belonging  to  the 
council,  and,  in  addition  to  the  benefit  of  this 
charge,  the  stockliolders  had  the  security  of  the 
rates.  For  the  financial  year  1897-8,  the 
dividend  on  Metropolitan  Stock  amounted  to 
about  £1,140,000.  On  the  other  hand,  in  that 
year  the  council  received  about  £500,000  for 
interest  on  authorised  advances  to  public  bodies. 
The  balance  required  to  make  up  the  dividend 
was  raised  by  rates.  In  their  return  to  the 
Commissioners  of  Inland  Revenue,  the  council 
charged  themselves  with  income  tax  on  the 
proceeds  of  rates  applied  towards  the  payment 
of  the  dividend,  but  they  claimed  exemption  in 
respect  of  the  rest  of  the  money  so  applied  as 
having  been  paid  out  of  profits  or  gains  already 
brougiit  into  charge.  The  Commissioners  dis- 
allowed the  claim  on  the  ground  that  the  council 
were  bound  to  pay  over  the  amount  of  income 
tax  deducted  from  interest  on  Metropolitan 
Stock,  so  far  as  the  deduction  was  made  out  of 
moneys  not  brought  into  charge  under  Sched.  D  ; 
they  insisted  that  it  was  no  answer  to  say  that 
the  moneys  had  been  brought  into  charge  under 
some  other  schedule. 

Held— that  the  London  County  Council  were 
entitled  to  retain  for  their  own  benefit  so  much 
of  the  deduction  made  by  them  from  the  interest 
paid  by  them  to  their  mortgagees  in  respect  of 
income  tax  as  was  equal  to  the  income  tax  paid 
by  them  on  their  real  estate  under  Sched.  A,  i.e., 
to  account  to  the  Crown  only  for  the  deducted 
income  tax,  on  so  much  of  the  interest  as  was 
not  paid  out  of  their  income  which  had  already 
been  taxed. 


Decision  of  the  Court  of  Appeal  ([1900]  1  Q.  B. 
192  ;  69  L.  J.  Q.  B.  241  ;  48  W.  R.  294  ;  81 
L.  T.  698  ;  16  T.  L.  R.  122)  reversed. 

London     County    Council     v.    Attorney- 

[General,  [1901]  A.C.  26  :  70  L.J.  Q.  B.77; 

65  J.  P.  227  ;  49  W.  R.  686  ;    83  L.T.  605  ; 

17  T.  L.  R.  131— H.  L.  (E.). 

70.  Licensing  Acts — Compensation  Charge — 
Bednction  from.  Rent — Amount  of  Income  Tax  to 
be  deducted  ly  Tenant — "■Rent  paifaMe'"' — 
Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  60, 
Sched.  A,  No.  4,  r.  9 — Licensing  Act,  1904 
(4  Edw.  7,  c.  2.3),  s.  3  (1),  (3).]— A  tenant  of 
licensed  premises,  the  rent  of  which  was  £100 
per  annum,  paid  £20  to  the  compensation  fund 
under  sect.  3  (1)  of  the  Licensing  Act,  1904,  and 
deducted  £14  of  such  amount  from  his  rent 
under  sect.  3  (3),  and  Sched.  2  of  that  Act.  The 
premises  were  assessed  to  income  tax  at  £291  14c*., 
and  the  tenant  paid  income  tax  upon  that  sum. 
He  deducted  from  his  next  payment  of  rent  the 
sum  of  £5,  being  income  tax  at  Is.  in  the  £ 
upon  £100.  In  an  action  by  the  landlords 
against  the  tenant  to  recover  14^.,  the  amount  of 
income  tax  upon  the  £14  deducted  in  respect  of 
the  contribi;tion  paid  under  the  Licensing  Act, 
1904. 

Held — that  the  "  rent  payable  "  within  the 
meaning  of  the  Income  Tax  Act,  1842.  was  £100, 
and  that  the  tenant  was  entitled  to  deduct  income 
tax  on  that  amount. 

Hancock  &  Co.  c.  Gillard,  [1907]  1  K.  B.  47; 

[76  L.  J.  K.  B.  20  ;  71  J.  P.  9  ;  95  L.  T.  680  ; 

23  T.  L.  R.  12— Bigham,  J. 

71.  Mortgage — Payment  of  Interest  postponed 
Fayable  in  Lump  Sum  at  Future  Bate — ^^  Yearly 
Biterest  on  other  Annual  Payment'' — Income  Tax 
Act,  1853  (16  &  17  Vict.  c.  34),  .?.  40.]— A  mort- 
gage deed  provided  that  payment  of  interest 
should  be  postponed  ;  that  on  the  happening  of  a 
certain  event  the  debt  should  be  paid  with  simple 
interest  ;  and  that,  if  it  were  not  then  paid, 
interest  should  be  paid  half-yearly  on  the  aggre- 
gate sum,  the  first  payment  to  be  made  six 
months  after  the  occurrence  of  the  specified 
event.     The  event  having  occurred  : — 

Held — that  in  paying  off  principal  and 
interest,  income  tax  might  be  deducted  in 
respect  of  the  interest. 

Behb  V.  Bunny  ((1854)  1  K.  &  J.  216)  applied  ; 
Goslings  and  Sharpe  v.  Blalte  ((1889)  23  Q.  B.  D. 
324  ;  58  L.  J.  Q.  B.  446)  distinguished. 

In  re  Craven's  Mortgage,  Davies  v.  Craven, 

[1907]  2  Ch.  448  ;  76  L.  J.  Ch.  651  ;  97  L.  T. 

475 — Warrington,  J. 

72.  Mu7iicipal  Corporation  —  Loan  for  Short 
Period — Buty  to  deduct  Tax  from  Interest  — 
Customs  and  Inland  Revenue  Act,  1888  (51  &  52 
Vict.  c.  8),  s.  24.] — A  municipal  corporation  is 
bound  to  deduct  income  tax  from  the  interest 
paid  by  it  on  loans  made  to  it  for  periods  of  less 
than  a  year. 

Lord  Advocate  r.  Edinburgh  Corporation, 
[(1904)  6  F.  1— Ct.  of  Sess. 
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Deduction  of  Tax  from  Rent  or  Annual  Payments 

—  Continued. 

73.  Municipal  Corporation — Failure  to  deduct 
Income  Tax  from  Interest  on  Loans —  LiahiUty 
—  Customs  and  Inland  lierenue  Act,  1888  (51  & 
52  Vict.  r.  8"),  s.  24.] — A  muEicipal  corporation 
failed  to  deduct  income  tax  (as  it  ought  to  have 
done)  when  paying  interest  on  loans. 

Held — that  it  was  liable  to  the  Inland 
Revenue  Commissioners  for  the  amount  which 
ought  lo  have  been  deducted. 

LoED  Advocate  r.  Edinburgh  Corporation, 
[(1906)  7  F.  972— Ct.  of  Sess. 

74.  Order  of  Court  for  Payment  of  Sum  with 
Interest — llight  to  deduct  Tax — Income  Tax  Act, 
1853  (16  &  17  Vict.  e.  .34),  s.  40.]— In  an  action 
for  reduction  of  the  sale  of  a  portion  of  a  ward's 
estate,  consisting  of  shares  in  a  company,  it  was 
ordered  by  the  Court  that  on  the  purchaser 
repaying  the  price  received  by  him  in  respect  of 
the  shares,  together  with  interest  at  5  per  cent., 
he  shall  be  entitled  to  restitution  of  the  shares, 
with  tlie  dividends  accruing  thereon.  Tender 
of  the  price  was  made  by  him  with  the  5  per 
cent,  interest,  but  from  this  interest  he  claimed 
to  deduct  income  tax,  under  sect.  40  of  the  above 
Act. 

Held — that  this  contention  could  not  be 
maintained. 

Dunn  t.  Chambers,  (1898)  25  R.  688  ;  35  Sc. 
[L.R.  537— Ct.  of  Sess. 

75.  Payment  of  Interest — Right  to  deduct  and 
retain  Income  Tax — Interest  ^^j)aid  out  of  Profits 
or  Gains  brought  into  Charge^' — Tax  on  Land 
in  Occupation  of  Oioner — Lajid  charged  with 
Payment  of  Interest — Metropolitan  Board  of 
Worhs  (Loans)  Act,  1869  (32  &  .'53  Vict.  c.  102) 
—Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35),  s.  60, 
J^o.  4,  ?•.  10,  s.  102  —  Customs  and  Inland 
Beremte  Act,  1888  (51  &  52  Vict.  e.  8),  s.  24 
(3).] — The  London  County  Council  were  in 
receipt  of  an  annual  income  derived  from 
interest  on  loans  and  rents  ;  they  also  possessed 
certain  lands  which  they  occupied  themselves. 
They  had  from  time  to  time  borrowed  large  sums 
of  money  under  statutory  powers,  and  in  respect 
thereof  had  created  capital  stock  which,  with  the 
dividends  thereon,  was  charged  upon  all  their 
property,  including  the  land  occupied  by  them. 
The  annual  interest  payable  on  that  stock  was  in 
excess  of  the  annual  income  received  by  them 
together  with  the  annual  value  of  the  land 
occupied  by  them.  The  amount  by  which  their 
income  was  insufficient  to  pay  the  interest  upon 
the  stock  was  raised  by  means  of  rates.  The 
council,  when  paying  dividends  upon  the  stock, 
deducted  income  tax  under  Sched.  D. 

Held — that  the  council  were  not  entitled  to 
retain  out  of  the  income  tax  so  deducted  from 
the  dividends  such  a  sum  as  would  recoup  them 
the  income  tax  which  they  had  already  paid 
under  Sched.  A  in  respect  of  the  lands  in  their 
occupation. 

Decision  of  the  C.  A.  ([1905]  2  K.  B.  375  ; 
74   L.  J.  K.   B.    787  ;  69  J.  P.  333  ;  53  W.   R. 


677  ;  93  L.  T.  378  ;  21  T.  L 
951)  reversed. 

Attorney  -  General     r. 
[Council,  [1907]  A.  C. 
454  ;  71  J.  P.  217  ;  96  L.  T.  481 
390  ;  5  L.  G.  R.    465 


R.  604  ;  3  L.  G.  R. 


London    County 

131  :  76  L.  J.  K.  B. 

23  T.  L.  R. 

H.  L.  (E.). 


INCORPOREAL 
ME  NTS. 


HEREDITA- 


See   Real    Property   and    Chattels 
Real. 


INDECENT  ASSAULT. 

See  Criminal  Law. 


INDECENT   EXPOSURE. 

See  Criminal  Law. 


INDEMNITY. 

See  Agency,  5  ;  Guarantee  ;  Master 
AND  Servant. 


INDIA. 

See  Dependencies  and  Colonies. 


INDICTMENTS       AND        IN- 
FORMATIONS. 

See  Criminal  Law  and  Procedure. 


INDUSTRIAL,      PROVIDENT, 
AND  SIMILAR  SOCIETIES. 

And  see  uuder  Friendly  Societies. 

1.  Debts  due  from  Members — Past  Member — 
Action  in  County  Court — Industrial  and,  Pro- 
vident Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  23,  sub-s.  1.]— Sect.  23,  sub-sect.  1,  of  the 
Industrial  and  Provident  Societies  Act,  1893 — 
which  provides  that  all  monies  payable  Iry  a 
member  to  a  registered  society  shall  be  a  debt 
due  to  the  society,  and  shall  be  recoverable  as 
such    in   a   County   Court — applies   to   money,' 
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payable  by  a  person  wliilst  he  was  a  member  of  |  member  is  not  a  creditor  within  the  meaning  of 


the  society,  although  such  person  ceased  to  be 
a  member  before  the  action  was  brought. 

Gwendolen  Land  Society  v.  Wicks,  [1904] 
[2  K.  B.  (i22  ;  73  L.  J.  K.  B.  815  ;  91  L.  T. 
4-10  ;  10  T.  L.  R.  593  ;  53  W.  R.  219— Div.  Ct. 

2.  Meniher — Tenant — Power  of  Committee  of 
Manu(]fment  to  raise  Rent — "  Fair  and  usual 
Rent  "  to  he  cliarged.'] — By  the  rules  of  a  society 
registered  under  the  Industrial  and  Provident 
Societies  Acts,  it  was  provided  that  "  the  tenant 
shall  be  charged  a  fair  and  usual  rent  for  his  occu- 
pancy of  same."  The  committee  of  management 
c-ontrolled  all  business  carried  on  by  or  on  account 
of  the  society. 

Held — that  the  members  of  the  society  were 
not  entitled  to  have  a  fixed  rent ;  and  that  the 
committee  of  management  might  increase  the 
rent,  as  the  tenant  was  to  be  charged  a  "  fair  and 
usual  rent  "  for  the  time  being. 

Tenant  Co-operative,  Ld.  v.  James,  (1902) 
[18  T,  L.  R.  237— Wright,  J. 

3.  Nominee — Disputed  Claim — Arbitration — 
Plaint  in  Comity  Court — Industrial  a7id  Pro- 
vident Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
s.  49,  suh-ss.  1,  5.] — -The  nominator's  daughter 
claimed  as  nominee,  and  his  widow  also  claimed 
the  amount  standing  in  the  books  of  the  defen- 
dant society  to  the  credit  of  the  nominator,  who 
died  in  May,  1898.  The  society  did  not  see  fit 
to  allow  an  interpleader  issue  to  be  raised.  The 
nominee  proceeded  under  the  provisions  of  the 
Arbitration  Act,  1889,  and  obtained,  e,c  parte, 
an  award  by  a  sole  arbitrator  in  her  favour  under 
sect.  6,  sub-sect.  {h).  Subsecjuently  a  plaint  was 
taken  out  in  the  county  court  by  the  daughter 
under  the  Industrial  and  Provident  Societies 
Act,  1893,  s.  49,  and  the  judge  enforced  the 
award. 

Held — that  the  proceedings  in  the  county 
court  could  be  treated  as  an  application  to  the 
county  court  under  sect.  49,  sub-sect.  5,  of  the 
Act  of  1893. 

Jessop  v.  The    Huddersfield  Industrial 
[Society,  (1899)  80  L.  T.  598. 

4.  Set  off — Sum  credited  to  a  Member — Debt  due 
from  a  Member — Fraudulent  Preference — Wind- 
in<i-np — Industrial  and,  I'rorident  Societies  Act, 
1893  (5()  &  57  Vict.  c.  39),  s.  23,  svh-s.  2-~Com 
]}anies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  164.]— 
So  long  as  a  co-operative  society  for  supplying 
goods  to  its  members,  which  is  registered  under 
the  Industrial  and  Provident  Societies  Act,  1 893, 
is  carrying  on  business,  it  cannot  be  held  to  be 
precluded  from  exercising  the  right  of  set-off 
mentioned  in  sub-sect.  2  of  sect.  23.  The  words 
"set  off"  in  that  section  are  not  used  in  the 
strict  legal  sense,  but  more  in  the  business  or 
accountant's  sense,  as  indicating  that  the  society 
may  deduct  or  write  oflf  from  the  sum  credited 
the  amount  of  the  member's  debt,  provided  that 
the  committee  act  bond  fide  without  a7iy  fraudu- 
lent intention  or  without  the  intention  of  pre- 
ferring   any   particular    shareholder.      Such    a 


sect.  164  of  the  Companies  Act,  1862. 

In  re  Gwawr-y-Ctweithyr  Industrial  and 

[Provident   Society;   Dovey  r.  Morgan, 

[1901]   2  K.  B.  477  ;  70  L.  J.  K.  B.  614  ;  49 

W.  R.  655  ;  84  L.  T.  824— Div.  Ct. 

5.  Shop  CJubs — Rules  of  existing  Club — ]Vo 
Person  leaving  Emplogment  to  have  any  Claim,  on 
Fund — Rules  not  reqistered — Shop  Clubs  Act, 
1902  (2  Edw.  7,  c.  21).]— Sect.  6  of  the  Shop 
Clubs  Act,  1902,  piovides  that  "  where  a  work- 
man by  the  conditions  of  his  employment  is  a 
member  of  a  shop  club  he  shall  upon  his  dismissal 
from  or  upon  leaving  his  employment,  unless 
contrary  to  the  rules  of  the  club,  have  the  option 
of  remaining  a  member,  or  of  having  returned 
to  him  the  amount  of  his  share  of  the  funds  of 
the  club  to  be  ascertained  by  actuarial  calcula- 
tion" ;  but  there  is  nothing  in  the  Act  making 
it  illegal  for  a  society  to  go  on  according  to 
existing  rules. 

The  plaintiff  was  a  member  of  a  shop  club,  to 
which  all  employes  were  obliged  to  belong,  and 
according  to  the  rules  of  which  he  lost  all  claim 
to  participate  in  benefits  if  he  quitted  his  em- 
ployment. In  consequence  of  the  Act  of  1902 
compulsory  membership  was  abolished,  but  the 
society  was  not  registered. 

Held — that  "  the  rules  of  the  club "  still 
applied  ;  and  that  the  plaintiff,  having  left  his 
employment,  was  thereby  precluded  from  claim- 
ing his  share  of  the  accumulated  funds. 

Balchin  r.  Lord  Ebury  and  Others,  (1904) 
[20  T.  L.  R.  60-Kekewich,  J. 


INDUSTRIAL  SCHOOLS. 

See  Prisons  and  Reformatories. 


INEBRIATES. 

See  Intoxicating  Liquors,  113,  114. 


INFANTS. 

I.  Custody  of  Infants 

II.  Guardianship 

III.  Liability  of  Infants 
(«)  Contracts 

(b)  Necessaries  . 

(c)  Torts     . 
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I.  CUSTODY  OF  INFANTS. 

See  also  Bastakdy  ;  Conflict  of  Laws  ; 
Criminal  Law,  1,  2,  128-134,  199- 
201  :  Husband  and  Wife,  131  ; 
Master  and  Servant,  25. 

1.  Right  of  Father— Father  convicted  of  Theft.] 
-The  fact  that  a  father  has  been  convicted  of 
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Custody  of  Inf&ntB—Co)ifi/n/efl. 

theft  a  year  ago,  and  sentenced  to  four  months' 
imprisonment,  is  not  sufficient  ground  for  refus- 
ing to  give  hitn  the  custody  of  his  child,  two 
years  old,  as  against  his  wife,  who  is  living 
apart  from  him. 

A.  C.  r.  B.  C,  (1903)  5  F.  108— Ct.  of  Sess. 

2.  Jiight  of  Father  —  Petition  by  Mother  — 
Costs.l—ln  a  petition  for  the  custody  of  the 
children  of  the  marriage  by  the  mother,  it  was 
held  that  the  father  was  not  displaced  from  his 
legal  position  as  guardian  of  the  children  by 
merely  proving  that  he  had  occasionally  used 
l)rofane  language,  that  he  had  twice  thrown  one 
of  the  children  on  to  the  floor,  and  that  he  had  to 
some  extent  taught  the  children  to  dislike  their 
mother.  The  Court  held  that  the  petitioner  was 
entitled  to  expenses  down  to  the  date  of  the 
interlocutor  allowing  a  proof,  and  that  her 
account  must  be  taxed  as  between  party  and 
party  and  not  as  between  agent  and  client, 

MacKellar  r.  MacKellar,  (1898)  35  Sc.  L.  R. 
[483— Ct.  of  Sess. 

3.  Right  of  Mother— Abandonment—Custodii  of 
Children  Act,  1891  (.54  Vict.  e.  3).]— The  father 
of  the  infant,  who  was  a  farm-labourer,  died  in 
1890,  leaving  a  widow  and  three  children,  of 
whom  H.  was  the  youngest.  The  mother,  being 
m  poor  circumstances,  obtained  employment  as  a 
domestic  servant,  and  placed  the  children  under 
the  care  of  the  Protestant  Orphan  Society.  In 
October,  1897,  the  mother  was  in  the  service  of 
M.,  a  farmer  possessed  of  a  substantial  farm  in 
the  county  of  Fermanagh,  and  on  the  5th  October, 
1897,  an  agreement  in  writing  was  entered  into, 
between  the  mother  and  M.,  that  M.  should 
adopt  the  child,  and  the  mother  agreed  to  give 
the  child  to  M.,  and  to  have  no  claim  on  her. 
Shortly  afterwards  the  mother  was  married 
agam  to  a  small  farmer  near  N..  in  the  county  of 
Fermanagh.  There  was  no  difference  of  religion 
between  the  parties.  In  the  beginning  of  1899 
the  mother  demanded  the  child  from  M.,  who 
refused  to  give  her  back,  unless  he  was  paid  for 
her  support  and  maintenance.  On  a  motion  for 
a  wilt  of  habeas  corjnis,  Kenn}%  J.,  sitting  as 
Vacation  Judge,  saw  and  had  a  conversation  with 
the  child,  and  was  satisfied  that  she  regarded 
with  the  strongest  aversion  the  idea  of  returnino- 
to  her  mother,  and  held  that,  having  regard  to 
the  handing  over  of  the  child  under  the  circum- 
stances deposed  to,  the  character  of  the  mother's 
evidence,  as  given  in  her  affidavits,  and  the  cir- 
cumstances and  piTsent  position  of  the  child,  the 
latter  ought  not,  from  the  point  of  view  of 
its  own  welfare,  to  be  taken  from  the  custody 
of  M.  •' 


Held  by  C.  A.  (reversing  the  decision  of 
Kenny,  J.)— that  the  mother  had  not  deserted 
or  abandoned  the  child  within  the  meaning  of 
sect.  3  of  the  Custody  of  Children  Act,  1891,  and 
that  she  ought  to  be  given  into  her  mother's 
custody.  The  Custody  of  Children  Act,  1891, 
discussed. 

In  re  O'Hara,  [1900]  2  Ir,  R.  232— C.  A. 


II.   GUARDIANSHIP. 

4.  Guardian's  Change  of  BeUrjion— Removal  of 
Guardian.'] — A  testamentary  guardian's  duty  is 
[  to  see  that  the  ward  is  brought  up  in  the  father's 
religion,  and  is  protected  against  disturbing 
influences  by  persons  holding  "the  tenets  of  a 
different  faith. 

The  testamentary  guardian  of  a  female  ward 
of  Court,  aged  16,  from  conscientious  motives 
thought  fit  to  change  her  religion.  She  had  done 
her  duty  in  an  exemplary  manner.  The  guar- 
dian  had  previously  been  a  Protestant— like 
the  ward's  father— and  she  became  a  Roman 
Catholic. 

Held — that  the  application  to  remove  the 
guardian  must  be  granted,  as  such  a  change  in 
religion  was  calculated  seriously  to  prejudice  the 
ward  in  being  deprived  of  the  opportunity  of 
resorting  to  the  guardian  for  assistance  and 
instruction  in  religious  matters. 

F.  V.  F.,  [1902]    1   Ch.  688  ;  71  L.  J.  Ch.  415— 

[Farwell,  J, 

5.  Guardian  ad  litem — Practice  —  Appear- 
ances in  Person.]— A  guardian  of  infants  ad 
litem  cannot  appear  in  person  on  behalf  of 
the  infants. 

In  re  Berry,  [1903]  W.  N.  125— Kekewich,  J. 

;  6.  Management  of  Land  during  Infancy— Ap- 
.imintmejit  of  Trustees— Infant  taking  Land  by 

Descent  -Mother's    Rights   as    Guard ia)i~Co7i- 

reyancing  and  Lata  of  Propertii  Act,  1881  (44  k. 
I  45  Vict.  c.  41),  s.  42,  sub-s.  1.']— Sect.  42,  sub- 
,  sect.  1,  of  the  Conveyancing  and  Law  of  Property 
j  Act,  1881,  enabling  the  Court  to  appoint  trustees 

on  the  application  of  the  next  friend  of  an 
I  infant,  who  is  beneficially  entitled  to  the  posses- 
i  sion  of  any  land,  applies  to  the  case  where  an 

infant  takes  land  by  descent. 

In   re    Glover  ([1899]     1    Ir.  R.  337— M.R.) 
followed. 

The  Court  will  hesitate  to  make  an  order 
under  sect.  42  adversely  to  the  mother's  right  as 
guardian  or  otherwise,  but  if  she  disclaims  it 
feels  no  difficulty  in  making  the  order. 
In  re  Cowley,  [1901]  1  Ch.  38  ;  70  L.  J.  Ch  88  • 
[83  L.  T.  729— Cozens-Hardy,  J.' 

7.  Protestant  Mother  sole  surriring   Guardian 

—Remarriage  of  Mother  to  a  Roman    Catholic 

Appointment  of  add  it  tonal  Guardian — Discretion 
of  Court— Guardianship  of  Infants  Act,  1886  (49 
&  50  Vict.  c.  27),  s.  2.]— By  his  will  X.  appointed 
his  wife  (during  her  widowhood)  and  his  own 
father  guardians  of  his  infant  son  during  his 
minority,  and  directed  that,  on  the  death  of 
either  of  them,  the  survivor  should  be  sole  guar- 
dian. X.  and  his  wife  were  both  Protestants. 
X.  died  in  1886,  and  his  father  in  1890.  In  1896 
the  widow  married  again,  her  second  husband 
being  a  Roman  Catholic,  whilst  she  remained  a 
Protestant,  and  the  infant  son  was  being  brought 
up  as  a  Protestant.  In  1897  the  infant's  paternal 
grandmother,  as  his  next  friend,  took  out  a 
summons  asking  that  an  uncle  of  the  infant  (the 
husband  of  a  sister  of  X.)  might  be  appointed  to 
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Guardianship — C'ontlmipd. 

act  jointly  with  the  mother  as  guardian  of  the 

infant. 

Held  (dismissing  the  summons) — that  the 
mother  of  an  infant  had  entirely  new  rights 
conferred  upon  her  under  the  Guardianship  of 
Infants  Act,  1880  ;  she  became  statutory  guardian 
nnder  the  Act,  whether  she  was  appointed  testa- 
mentary guardian  by  her  husband  or  not.  The 
Court  has  power,  in  its  discretion,  to  remove  a 
guardian,  or  to  appoint  another  guardian  to  act 
jointly  with  the  statutory  guardian ;  but  the  Court 
will  not  interfere  except  on  good  grounds  shown 
to  be  clearly  for  the  benefit  of  the  infant. 

In  ee  X.  ;  X.  V.  Y.,  [1899]  1  Ch.  .526  ;  68  L.  J.  Ch. 
[265  ;  47  W.  R.  34.5  ;  80  L.  T.  311— C.  A. 

III.  LIABILITY  OF  INFANTS, 
(a)  Contracts. 
See  also  Building  Societies.    7. 

8.  Agreement  to  settle  Action — Plea  in  Bar — 
Contract  to  Be7iejit.']—The  plaintiff,  an  infant, 
commenced  an  action  by  his  next  friend  for 
wages  and  damages  for  assault,  false  imprison- 
ment, and  malicious  {)rosecution. 

He  voluntarily  came  to  the  defendant  and 
offered  to  take  dOs.  in  respect  of  all  his  claims  as 
he  wished  to  go  abroad,  which  was  paid  him,  and 
he  signed  an  acknowledgement  that  all  his  wages 
had  been  paid,  and  that  he  had  brought  the 
other  claims  out  of  vengeance. 

The  next  friend  continued  the  action,  and  the 
plaintiff  came  over  to  give  evidence. 

The  defendant  pleaded  the  agreement  in  bar  to 
tlie  action. 

The  jury  found  for  the  defendant  as  to  the 
wages  and  malicious  prosecution,  but  for  the 
plaintiff  upon  the  false  imprisonment  with  201. 
damages. 

The  infant  never  ratified  the  agreement. 

Held — that,  under  the  circumstances,  the 
infant  was  not  bound  by  the  agreement,  so  as  to 
make  it  a  bar  to  the  action. 

Mattei    v.  Vautro,   (1898)    78    L.   T.   682— 

[Kennedy,  J. 

9.  Apprenticeship  Deed — Not  for  Benefit  of 
Infant — Want  of  Mutvality  —Employers  and 
Workmen's  Act,  187,5  (38  &  39  Vict.  c.  90),  s.  6.] 
— By  an  apprenticeship  deed  the  respondent,  an 
infant,  agreed  to  serve  tlie  appellant,  a  manu- 
facturer of  earthenware,  as  an  apprentice  for 
five  years,  "  excepting  the  usual  holidays  and 
days  on  which  the  said  branch  of  the  business  of 
her  said  master  shall  be  at  a  standstill  through 
accident  beyond  the  control  of  the  master "  ; 
and  "during  the  said  term,  excepting  and 
subject  as  aforesaid,"  she  was  to  be  paid  certain 
wages. 

PIeld — that  such  a  clause  was  valid,  and  could 
not  be  held  to  be  not  for  the  benefit  of  the  infant 
or  void  for  want  of  mutuality. 

Green  r.  Thompson,  [1899]  2  Q.  B.  1  ;  68  L.  J. 

[Q.  B.  719  ;  63  J.  P.  486 ;  48  W.  E.  31  ;  80 

L.  T.  691— Div.  Ct. 


10.  Mortf/age — Mortgagee  in  Possession — Bight 
to  recover  Possession — Infants  Belief  Act,  1874 
(37  &  38  Vict.  c.  62')— Buildhig  Societies  Act, 
1874  (37  &  38  Vict.  c.  42),  ss.  21,  38.]— A  mort- 
gagor is  not  entitled  to  recover  possession  of 
land  which  has  been  taken  by  the  mortgagee 
without  repaying  the  advances,  even  though  the 
mortgage  was  made  by  the  mortgagor  while  an 
infant. 

Thurstan  c.  Nottingham  Permanent  Bene- 

[FiT  Building  Society,  (1900)  49  W.  R.  56  ; 

83  L.  T.  424  ;  17  T.  L.  R.  7— Joyce,  J. 

11.  Bestraint  of  Trade — Agreement  not  to  carry 
on  3rilltman's  Business  within  Two  Miles  nor  to 
solicit  Employer's  Customers  —  Penalty  hj  icay 
of  liquidated  Damages — Validity.'] — An  infant 
entered  into  a  contract  with  his  employers,  milk 
sellers,  not  to  carry  on  a  milkman's  business 
within  a  distance  of  two  miles  nor  to  solicit  his 
employer's  customers,  "  under  a  penalty  of  £200, 
to  be  recovered  as  and  by  way  of  liquidated 
damages  and  not  by  way  of  penalty."  In  an 
action  for  an  injunction  to  restrain  the  infant 
from  carrying  on  a  milkman's  business  within 
the  specified  distance  : — 

Held — that  the  contract  was  binding  on  the 
infant,  the  clause  as  to  the  payment  of  the  £200 
only  binding  him  to  pay  the  damage  actually 
caused  by  his  breach  of  contract,  and  not  being 
a  penalty  clause  in  the  ordinary  sense. 
Morrison,  Fleet  &  Co.,  Ld.  r.  Fletcher, 
[(1901)  17  T.  L.  R.  95— Jeune,  P. 

(b)  Necessaries. 

12.  Cartridges —  Money  —  Jewellery — Cham- 
pagne.']— Where  there  was  no  evidence  as  to  the 
degree,  state,  or  station  in  life  in  which  an 
infant  moved,  it  was  held  that  a  cartridge-case 
and  cartridges,  and  money  wired  to  the  infant, 
were  not  necessaries  ;  that  jewellery  purchased 
or  bought  with  the  object  of  being  presented  to 
a  young  lady  to  whom  the  infant  was  engaged 
during  his  infancy  without  the  consent  of  his 
guardian,  and  who  does  become  his  bride,  was 
not  a  necessary,  and  that  champagne  for  cele- 
brating the  infant's  coming  of  age  was  not  a 
necessary. 

Hewlings  r.  Graham,  (1901)  70  L.  J.  Ch.  568  ; 
[84  L.  T.  497— Joyce,  J. 

13.  Infant  Defendant  to  Prolate  Suit — Agree- 
ment that  all  Parties  should  tahe  Costs  out  of 
Estate — Benefit  of  Infant — Validity  of  Agree- 
ment.]— An  action  was  brought  against  the 
executor  and  the  infant  beneficiary  under  a  will. 
The  plaintiffs  propounded  a  will  one  day  later 
in  date.  While  the  action  was  part  heard  the 
parties,  including  the  infant's  guardian  ad  litem, 
agreed  that  in  any  event  all  parties  should  have 
their  costs  out  of  the  estate.  There  was  judg- 
ment against  the  plaintiffs,  who  thereupon  asked 
for  their  costs  out  of  the  estate.  The  defendants 
did  not  appear. 

Held— no  ground  for  so  ordering.  The  agree- 
ment was  not  one  for  necessaries,  nor  was  it  for 
the  infant's  benefit,  inasmuch  as  in  no  event  was 
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the  Court  likely  to  mulct  her  and  the  executor 
defendant  in  costs,  and  therefore  the  Court  could 
not  sanction  it  after  the  event. 

Prince  c.  Ha  worth  and  Others,  '1904)  20 
[T.  L.  R.  313— Barnes,  J. 

14.  Racing  Bici/cle.] — A  racing  bicycle  may 
be  a  necessary  for  an  infant  apprentice  earning 
21s.  a  week,  and  living  with  his  parents. 

Clyde  Cycle  Co.  v.  Hargreaves,  (1898)  78 
[L.  T.  296  ;  U  T.  L.  R.  338— Div.  Ct. 

(c)  Torts. 

15.  Injunction  Againut  —  fW.s\] — Where  an 
order  has  been  made  against  an  infant  defendant, 
granting  a  perpetual  injunction  restraining  him 
from  cari-ying  on  his  business  under  a  style 
calculated  to  lead  the  public  to  believe  that  it 
was  in  any  way  connected  with  the  similar 
business  of  the  plaintiff  : — 

Held — that  the  order,  in  also  ordering  the 
defendant  to  pay  the  costs,  was  good. 

C'hubh  V.  Griffiths  ((1865)  35  Beav.  127)  and 
Lempnere  v.  Lanqe  ((1879)  12  Ch.  D.  675  ;  50 
L.  J.  Ch.  673  ;  27  W.  R.  879  ;  41  L.  T.  378) 
followed. 

WooLF  V.  WooLF,  [1899]  1  Ch.  343  ;  68  L.  J.  Ch. 
[82  ;  47  W.  R.  181  ;  79  L.  T.  725— Kekewich,  J. 

For  employment  of  children,  see  Educa- 
tion ;  Factories  ;  and  Public 
Health,  55-58. 
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INHABITED  HOUSE  DUTY. 

1.  "  Almshonse"  —  •'House  prodded  for  the 
Reception  or  Relief  of  Poor  Persons'" — Home 
for  Poor  Ladies— House  Tax  Act,  1808  (48  Geo.  3, 

c.  55),  Schcd.  13,  Exemptions,  Case  4.] — A 
house  founded  for  ladies  in  reduced  circum- 
stances, who  had  an  income  not  less  than  £25 
and  not  exceeding  £55  a  year,  where  each  lady 
was  provided  with  a  room  free  of  charge,  held  to  ' 
be  a  "  house  provided  for  the  reception  or  relief 
of  poor  persons  "  within  the  House  Tax  Act,  1808, 
8ched.  B,  Exem|)tions,  Case  4,  so  as  to  come 
within  the  exemption  from  inhabited  house  duty 
allowed  by  the  Act. 

The  Trustees  op  the  Mary  Clarke  Home 
\r.  Anderson,  [1904]  2  K.  B.  645  ;  73  L.  J. 
K.  B.  806  ;  91  L.  T.  457  ;  20  T.  L.  R.  626— 

Channell,  J. 

2.  Building  oumed  by  Bank— Part  let  and  Rest 
occupied  hg  Bank — Customs  and  Inland  Revenue 
Act,  1878  (41  &  42  Vict.  c.  15),  s.  13  (1)  (2).]— A 


banking  company  owned  property  which  con- 
sisted of  a  basement,  ground  floor,  and  first  and 
second  floors.  The  first  floor  was  let  to  solicitors 
as  offices.  The  rest  of  the  building  was  occupied 
by  the  bank,  the  ground  floor  being  the  bank 
office  and  the  second  floor  the  j'esidence  of  a  bank 
official.  Access  to  the  flrst  and  second  floors 
was  provided  by  two  separate  internal  staircases. 
The  rooms  occupied  by  the  bank  opened  sepa- 
rately into  the  lobby  on  the  ground  floor.  From 
the  second  floor  there  was  a  bolt  in  connection 
with  the  bank  office  which  controlled  the  opening 
of  the  safe.  With  the  exception  of  the  first  floor 
the  whole  of  the  premises  were  assessed  for 
inhabited  house  duty.  The  bank  claimed  exemp- 
tion for  the  ground  floor,  contending  that  it  was 
a  separate  tenement  occupied  solely  for  the 
l)urpose  of  a  business  within  sect.  13  of  the 
Customs  and  Inland  Revenue  Act,  1878. 

Held — that  the  exemption  was  not  allowable. 

Union  Bank  op  Scotland,   Ld.  v.  Foster, 
[(1901)  65  J.  P.  824— Ct.  of  Exch.  (Sc.) 

2a.  Building  owned  hg  Bank — Part  let  and 
Rest  occupied  hij  Bank — Customs  and  Inland 
Revenue  Act,  1878  (41  &  42  Vict.  c.  15),  s.  13.]— 
The  basement  and  ground  floor  of  a  building 
were  occupied  by  a  bank,  the  first  and  second 
floor  were  used  as  solicitor's  offices,  and  the  third 
and  fourth  floors  as  a  residence  by  the  bank 
manager.  There  was  internal  communication 
between  the  bank  and  the  staircase  which  led  to 
the  floors  above,  and  the  solicitors'  offices  con- 
sisted of  several  rooms  with  doors  opening  on  to 
the  staircase. 

Held — that  the  bank  was  not  entitled  to 
exemption  from  inhabited  house  duty  under 
sect.  12  (2)  of  the  Customs  and  Inland  Revenue 
Act,  1878,  in  respect  of  any  part  of  the  building. 

Decision  of  the  Div.  Ct.  ((1901)  65  J.  P.  613) 
affirmed. 

Decision  of  C.  A.  ((1902)  66  J.  P.  163;  85 
L.  T.  747  ;  18  T.  L.  R.  133)  affirmed. 

London   and    Westminster    Bank,    Ld.    c. 
[Smith,  (1902)  18  T.  L.  R.  774  ;  67  J.  P.  229 

— H.  L.  (E.). 

3.  Building  used  partlg  as  a  Sliop  and  jiirtly 
for  Residential  Purposes  —  Communications 
betiueen — House  Tax  Act,  1808  (48  Geo.  3,  c.  55), 
Sched.  B,  r.  3,  ]  —The  fact  that  the  three  upper 
floors  of  part  of  a  large  building  containing  the 
shop  and  showrooms  of  an  upholsterer  are  used 
for  residential  purposes  and  have  internal  com- 
munication with  the  shop  makes  the  whole  of 
the  premises  assessable  in  respect  of  inhabited 
house  duty. 

Maple  &  Co.,  Ld.  v.  Wilson,  (1901)  65  J.  P. 
[630  ;  49  W.  R.  670  ;  85  L.  T.  229  ;  17  T.  L.  R. 

512— Div,  Ct. 

4.  Dwelliwi -house  in  Part  licensed  for  Sale  of 
Intoxicating  Liquors  —  House  Tax  Act,  1808 
(48  Geo.  3,  c.  55),  Sched.  B,  r.  6— House  "Tax 
Act,  1851  (14  &  15  Vict.  c.  36),  Sched.]— Any 
dwelling-house,  the  rental  of  which  exceeds  £60, 
is  liable  to  inhabited  house  duty  at  the  rate  of  dd. 
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in  the  X,  but  only  Cul.  when  the  house  "  shall  be 
occupie'l  Ijy  any  person  wlio  shall  be  duly  licensed 
by  the  laws  in  force  to  sell  therein  by  retail  beer, 
ale,  wine,  or  other  liquors."  By  r.  6  of  the 
Inhabited  House  Duty  Act,  1808,  Sched.  B: 
"  where  any  house  shall  be  let  in  different  storeys, 
tenements,  lodgings,  or  landings,  and  -shall  be 
inhabited  by  two  or  more  persons  or  families,  the 
same  shall  nevertheless  be  subject  to,  and  shall 
in  like  manner  be  charged  to,  the  said  duties  as 
if  such  house  or  tenement  was  inhabited  by  one 
person  or  family  only,  and  the  landlord  or  owner 
shall  be  deemed  the  occupier  of  such  dwelling- 
house  and  shall  be  charged  to  the  said  duties." 

A.  was  the  owner  of  a  house,  part  of  which  he 
let  as  an  hotel,  and  the  remaining  part  as  a  club. 
The  tenant  held  the  licence  for  the  hotel.  The 
rental  of  the  house  exceeded  £60. 

Held — that  A.  was  occupier  of  the  house 
within  r.  6,  supra,  and  as  he  did  not  himself 
hold  the  licence,  he  could  not  legally  claim  to  be 
assessed  at  the  lower  rate,  but  was  liable  to  be 
assessed  in  full,  namely,  at  9<Z.  in  the  £, 

Inland  Revenue  r.  Campbell,  (1900)  64  J.  P. 
[696  ;  2  F.  244— Ct.  of  Exch.  (Sc.) 

6.  Dwelling-1u)vse  and  Offices — Communication 
by  Boors  on  Ground  Floor — Tenements  occupied 
soldi/ for  Jiusi/wx-'^  Purposes — House  "dirided 
and  let  in  different  tenements  " — Stables — House 
Tax  Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B,  rr.  2, 
3 — Customs  and  Inland  Berenue  Act,  1878 
(41  &42  Vict.  c.  1.5),  s.  13.]— The  appellant  was 
the  owner  of  a  block  of  buildings,  consisting  of 
a  house,  offices,  and  stables,  the  offices  being 
divided  perpendicularly  from  the  residential 
portion  by  a  wall  pierced  hy  two  doorways  on 
the  ground  floor.  The  appellant  let  the  resi- 
dential portion  at  a  fixed  annual  rental  to  his 
sister,  who,  with  her  two  servants,  had  the 
exclusive  use  of  two  separate  entrances  to  the 
main  street,  but  she  did  not  use  any  portion  of 
the  offices.  The  part  used  as  offices  was  verbally 
let  to  a  firm  of  solicitors  of  which  the  appellant 
was  the  senior  partner,  and  they  had  the 
exclusive  use  of  a  separate  entrance  from  the 
main  street  by  which  the  offices  were  entered, 
and  the  door  of  which  was  locked  from  the  out- 
siilewhen  all  had  left  the  offices.  The  stables  in 
the  yard  at  the  rear  were  let  to  a  separate  tenant 
at  a  fixed  annual  rent,  and  they  had  a  separate 
entrance  from  another  street  to  which  they 
fronted. 

The  arrangement  made  between  the  appellant 
and  the  occupier  of  the  residential  portion  was 
that  the  servants  kept  by  her  should  clean  the 
offices  of  the  firm,  and  the  servants  were  engaged 
to  do  that  cleaning  as  well  as  their  duties  in  the 
residential  portion,  and  the  firm  paid  to  the 
occupier  the  wages  of  one  of  the  servants.  The 
only  communication  between  the  residential 
l)ortion  and  the  office  portion  was  by  two  doors 
on  tlie  ground  floor,  and  through  these  doors  the 
servants  passed  and  repassed  to  clean  the  offices. 
The  occui)ier  of  the  residential  portion  had  the 
key  of  these  doors,  which  she  could  lock  and 
bolt  from  the  inside,  but  not  so  as  to  prevent 
the  servants  from  passing  through  to  the  offices, 
and  she  had  the  sole  right  to  dismiss  the  servants. 


who  lived  and  slept  in  the  residential  portion. 
The  appellant  himself  did  not  occupy  any  part 
of  the  premises,  which  were  separately  rated  to 
poor  rate  in  the  names  of  the  three  tenants. 

Held — that  the  house  was  not  separately 
"let  in  different  tenements"  within  the  meaning 
of  sect.  13,  sub-sect.  1,  of  the  Customs  and  Inland 
Revenue  Act,  1878  ;  and  that  the  building,  con- 
sisting of  the  dwelling-house  and  the  offices, 
formed  one  house  chargeable  in  one  euninlo  sum 
to  inhabited  house  duty  under  the  House  Tax 
Act,  1808,  but  that  the  stables  did  not  form  part 
of  the  house  and  were  exempt. 

Knight  r.  Manley,  (1905)  92  L.  T.  506  ;  21 
[T.  L.  R.  203— Phillimore,  J. 

6.  Fire  Station — Firemen's  Btvellings — "  One 
House" — Xot  within  E.remptions — House  Tax 
Act,  1808  (48  Geo.  3,  c.  55),  Sched.  B— Customs 
and  Inla'id  Revenue  Acts,  1878  (41  &  42  Vict. 
c.  15),  s.U;  1890  (53  &  54  Vict.  c.  8),  s.  26  (2)  ; 
and  1891  (54  &  55  Vict.  c.  25),  s.  4  (1).]— A  fire 
station,  a  building  of  four  storeys,  consisted  of 
engine-room,  stables,  office,  store,  gymnasium, 
with  "houses"  for  the  firemaster  and  firemen 
above.  There  was  complete  internal  communica- 
tion between  all  parts  of  the  building,  but  each 
of  the  firemen's  "  houses  "  had  an  outer  door. 

Held — that  the  whole  was  assessable  for  in- 
habited house  duty  as  "  one  house,"  and  that  no 
part  of  it  fell  within  the  exemption  of  houses 
under  £20  in  value,  or  houses  occupied  solely  for 
trade. 

Allan  v.  Edinburgh  Corporation,  (1903)  5 
[F.  875— Ct.  of  Sess. 

7.  ^'' Full  and  just  yearly  Rent''' — Poor  Rate 
—  Tied  House — Rent  as  Free  Hmae — House  Tax 
Act,  1808  (48  Geo.  3.  c.  55),  Sched.  B— House 
Tax  Act,  1851  (14  &  15  Vict.  e.  36).] — In  assessing 
premises,  situated  outside  the  metropolitan  area, 
for  inhabited  house  duty,  regard  need  not  be  had 
to  the  poor  rate  assessments  where  such  assess- 
ments are  not  based  upon  the  full  rental  value 
of  the  premises.  In  assessing  a  public-house  for 
inhabited  house  duty,  a  covenant  entered  into 
by  the  tenant  to  deal  exclusively  with  his  land- 
lords, who  were  a  firm  of  brewers,  for  excisable 
and  other  articles,  and  covenants  by  the  tenant 
to  pay  additional  rent  in  aiiy  year  in  wiiich  he 
should  deal  for  those  articles  with  persons  other 
than  the  landlords,  and  also  in  any  year  in  which 
his  indebtedness  to  the  landlonls  should  exceed 
a  certain  sum,  should  be  taken  into  consideration. 

The  annual  value  accortling  to  which  duty  was 
payal)le  u()on  the  premises  umler  the  House  Tax 
Act,  1851,  was  the  full  and  just  yearl}'  rent  for 
which  it  could  be  let  as  a  free  house. 

Peter  AValker  &  Son,  Ld.  r.  Brisley  (Sur- 

[vKYOR  OF  Taxes)  ;  Grinter  v.  Fleming 

(Surveyor  of  Taxes),  [1900]  2  Q.  B.  735  ; 

69  L.  J.  Q.  B.  875  ;  64  J.  P.  709  ;  49  W.  R.  23  ; 

83  L.  T.  347— Div.  Ct. 

8.  "  Hall  or  Office  " — Library — Liability  to 
Duty— House  Tax  Act,  1808  (48  Geo.  3,  c.  55), 
Sched.  B,  r.  5— House  Tax  Act,  1851  (14  .t  15 
Vict.  c.  36),  ss.  1,2.] — The  dining  hall  and  offices 
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for  the  use  of  members  of  the  Middle  Temple, 
one  of  the  luns  of  Court,  with  lecture  rooms  and 
rooms  for  the  benchers  adjoining,  occupied 
during  the  daytime  only  and  empty  at  night, 
are  liable  to  be  assessed  to  inhabited  house  duty 
as  being  a  hall  within  the  meaning  of  rule  5  of 
Sched.  B  of  the  House  Tax  Act,  1808,  which, 
revived  by  the  House  Tax  Act  of  1851,  enacts 
that  every  hall  or  office  whatever  belonging  to 
any  person  or  persons,  or  to  any  body  politic  or 
corporate,  shall  be  liable  to  duty  "  as  inhabited 
houses." 

The  library,  however,  when  used  as  such,  is 
distinguishable  from  a  "  hall  or  office,"  and  not 
being  inhabited,  is  not  liable  to  inhabited  house 
duty. 

Judgment  of  Div.  Ct.  ((1899)  68  L.  J.  Q.  B. 
157  ;  63  J.  P.  213  ;  47  W.  R.  383  :  79  L.  T.  700  ; 
15  T.  L.  R.  120)  affirmed. 

Styles  r.  Society  of  the  Middle  Temple, 
[(1899)  68  L.  J.  Q.  B.  1046  ;  63  J.  P.  725  ;  48 
W.  R.  164  :  81  L.  T.  426 ;  16  T.  L.  R.  6— C.  A. 

10.  House  "  occupied  sole! t/ for  the  Purposes  of 
any  Trade  " — Trade  Premises  on  Ground  Floor 
— JDwelling-house  07i  Uj}per  Floor — House  Taj; 
Act,  1808  (48  Geo.  3,  c.  55),  Sc/ied.  B,  r.  3— 
House  Tax  Act,  1817  (57  Geo.  3,  c.  25),  .<f.  1— 
5  Geo.  4,  c.  i\s.  4 — Customs  and  Inland  Bevenne 
Act,  1878  (41  &  42  Vict.  c.  15),  s.  13,  suh-s.  2.]— 
By  sect.  13,  sub-sect.  2,  of  the  Customs  and 
Inland  Revenue  Act,  1878,  "every  house  or 
tenement  which  is  occupied  solely  for  the  pur- 
poses of  any  trade  or  business,  or  of  any  profes- 
sion or  calling  by  which  the  occupier  seeks  a 
livelihood  or  profit,  shall  be  exempt  from  the 
duties  [Inhabited  House]  by  the  said  commis- 
sioners upon  proof  of  the  facts  to  their  satisfac- 
tion." 

G.,  the  appellant,  a  licensed  retailer  of  spirits, 
was  the  owner  of  premises  consisting  of  a  build- 
ing of  two  storeys  under  one  roof.  The  ground 
floor  was  occupied  and  used  by  G.  for  the  purpose 
of  carrying  on  the  trade  of  licensed  retailer  of 
spirits,  and  the  upper  storey  was  occupied  by  him 
as  his  dwelling-house.  Access  to  the  ground 
floor  was  by  a  door  opening  from  the  street. 
Access  to  the  upper  storey  was  by  a  different 
door  opening  from  the  street  to  the  staircase 
leading  to  the  upper  storej'.  There  was  no 
internal  communication  between  the  two 
storeys. 

Held — that  gi-ound  storey  was  exempt  from 
inhabited  house  duty,  and  that  the  inhabited 
house  duty  ought  to  be  confined  to  the  value  of 
the  upper  storey. 

Grant  v.  Langston,  [1900]  A.  C.  383  ;  69  L.  J. 

[P.  C.  66  :  64  J.   P.  644  ;   82  L.  T.  629  ;    16 

T.  L.  R.  416— H.  L.  (Sc). 

11.  "  Inhahited  Bwelling-house  " — Occupation 
— Furnished  House  not  lived  in  dtiring  Year  of 
AssessmeM—House  Tax  Act,  1851  (14  &  15  Vict. 
c.  36),  s.  1.] — The  words  "inhabited"  and 
"  occupied "  in  various  passages  in  the  House 
Tax  Act,  1851,  must  be  regarded  as  synonymous. 

If  the  owner  of  a  house,  which  he  has  at  times 
lived  in  or  let  furnished,  keeps  it  furnished  and 
i-eady  for  occupation  by  himself  or  a  tenant,  he 


is  liable  for  inhabited  house  duty,  although  in 
faci  no  person  happens  to  have  slept  in  it  during 
the  year  of  assessment.  The  presence  of  the 
furniture  constitutes  occupation  ;  and  the  house 
must  be  regarded  as  inhabited  for  the  purposes 
of  the  Act. 

Glasgow  Corporation  v.  Inland  Bevenue, 
((1880)  18  Sc.  L.  R.  1)  followed. 

Smith  v.  Daunby,  [1904]  2  K.  B.  186  ;  73  L.  J. 

[K.  B.  646  ;  90  L.  T.  760  :  20  T.   L.  R.  444  ; 

53  W.  R.  54— Channell,  J. 

12.  Office  helonging  to  and  ocoupied  ivith 
Bwelling-house — Tenement  occupied  only  for 
Purposes  of  Trade  or  Profession — House  Tax  Act, 
1808  (48  Geo.  3,  c.  55),  Sched.  B,  r.  2— House  Tax 
Act,  1851  (14  &  15  Vict.  c.  36),  Sched.— Customs 
and  Inland  Bevenue  Act,  1878  (41  &  42  Vict. 
c.  15),  s.  13  (2).] — M.  owned  and  occupied  a 
dwelling-house,  in  the  yard  behind  which  was 
an  office  used  by  him  solely  for  his  professional 
work.  A  passage  led  from  the  street  under  the 
house  into  the  yard,  and  the  front  door  of  the 
house  opened  into  this  passage.  There  was  a 
door  at  the  street  end  of  the  passage  v/hich  was 
shut  and  locked  at  night,  thus  cutting  off  all 
access  from  the  street  to  the  house,  yard,  or 
office.  The  office  was  detached  from  the  house 
and  could  only  be  reached  by  crossing  the  yard. 

Held — that  the  office  was  occupied  with  and 
formed  part  of  the  dwelling-house  and  was  not 
exempt  from  assessment  under  sect.  13  (2)  of  the 
Customs  and  Inland  Revenue  Act,  1878,  as  being 
a  "  tenement  "  occupied  solely  for  the  purposes 
of  a  profession. 

Nicholls  r.  Malim,  [1906]  1    K.  B.  272  ;  75 
[L.  J.  K.  B.  140  ;  54  W.  R.  404  ;  94  L.  T.  161 

—Walton,  J. 

13.  "  Onfi  House  " — Inhahited  House  Buty  Act, 
1851  (14  ct  15  Vict.  r.  36.]— The  respondents' 
premises  consisted  of  two  upper  floors,  occupied 
by  their  manager  and  used  for  storing  lumber, 
and  on  the  ground  floor  a  shop,  repairing  room, 
and  yard.  The  upper  storeys  were  reached  by 
an  external  staircase  from  the  yard,  but  the 
manager's  usual  mode  of  access  to  his  residential 
rooms  from  the  street  was  through  the  front  door 
into  the  shop,  and  thence  into  the  yard  and  up 
the  staircase,  the  other  door  from  the  street  into 
the  yard  being  invariably  kept  locked. 

Held — that  the  premises  formed  "  one  house  " 
for  the  purposes  of  the  Inhabited  House  Duty. 

Cole  r.  Bishop  Brothers,  (1903)  67  J.  P.  128 

[—Ridley,  J. 

14.  School  Buildings — Pa7-t  Besidences — Part 
Fives-courts,  Gymnasium,  and  Offices — Struc- 
tural Separation  —  House  Tax  Act,  1808 
(48  Geo.  3,  c.  55),  Sched.  B— House  Tax  Act, 
1851  (14  &  15  Vict.  c.  36),  s.  I— Customs  and 
Inland  Bevenue  Act,  1878  (41  &  42  Vict.  c.  15), 
s.  13,  .'luh-s.  2.] — The  appellant  carried  on  a 
school  at  which  boys  were  boarded,  educated, 
and  prepared  for  public  schools.  Part  of  the 
property  which  was  admitted  to  have  been 
correctly  included  in  the   assessment   included 
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the  residences  of  the  appellant,  the  assistant- 
master,  and  the  dormitories  and  living-rooms 
used  by  the  boys.  The  portion  of  the  property 
wliich  the  appellant  contended  had  been  wrongly 
included  in  the  assessment  consisted  of  fives- 
courts,  closets,  changing-rooms,  a  play-room  with 
a  gymnasium  over  it,  class-room,  a  carpenter's 
shop  with  store-room  above,  and  a  chapel.  No 
persons  slept  in  or  over  any  of  the  above  rooms. 
The  buildings  in  dispute  were  separated  from  the 
rest  of  the  school  buildings  by  a  wall,  and  the 
only  means  of  internal  communication  between 
the  buildings  in  dispute  and  the  rest  of  the 
school  buildings  was  by  a  doorway  and  door  in 
the  wall  on  the  ground  floor,  which  was  reached 
by  a  roofed  passage. 

Held — that  the  whole  of  the  buildings  fell 
within  the  words  "all  other  offices,  and  all  yards, 
courts  and  curtilages,  and  gardens  and  pleasure 
grounds  belonging  to  and  occupied  with "  a 
dwelling-house,  and  must  be  included  in  the 
assessment. 

Decision  of  Phillimore,  J.  ((1902)  67  J.  P.  9  ; 
18  T.  L.  R.  688)  reversed. 
Browne  r.  FURTADO,  [1903]   1   K.  B.  723;  72 

TL.  J.  K.  B.  296  ;  67  J.  P.  161  ;  88  L.  T.  309  ; 
19  T.  L.  R.  266— C.  A. 

15.  Separate  Business-  Premises — Customs  and 
Inland  Revenue  Act,  1878  (11  &  42  Vict.  c.  15), 
s.  13  (1)  (2) — Customs  and  Inland  Revenue  Act, 
1891  (51  &  55  Vict.  c.  25),  s.  4 — Revenue  Act, 
1903  (3  Edvv.  7,  c.  47),  s.  11.] — Premises  con- 
sisted of  five  floors  and  a  basement.  On  the 
ground  floor  were  four  shops.  A,  B,  C,  and  D, 
and  a  hall  leading  to  the  upper  floors  and  base- 
ment, in  which  hall  was  a  w.c.  for  the  use  of  the 
tenants  of  the  shops  ;  the  tenants  of  B,  C,  and  D 
had  access  to  it  internally  through  the  hall ;  but 
the  tenant  of  A  could  only  reach  it  externally, 
either  through  the  street  or  through  the  area. 
The  basement  contained  a  room  under  each  shop, 
such  room  being  let  to  the  tenant  of  that  shop, 
and  two  of  the  shops  had  rooms  behind  com- 
municating with  such  shops.  The  tenants  of  B, 
C,  and  D  had  keys  of  the  front  door  leading  into 
the  hall,  which  hall  gave  access  to  the  self- 
contained  tenement  dwellings  let  to  separate 
tenants  on  the  upper  floors. 

Held — on  an  assessment  to  Inhabited  House 
Duty — that  these  premises  were  not  within 
sect.  13  (1)  of  the  Act  of  1878,  as  the  whole  of 
the  house  was  not  divided  into  different  tene- 
ments— that  is  to  say,  tenements  which  were 
structurally  separated — but  that,  so  far  as 
shop  A  was  concerned,  such  shop  was  within 
sect.  13  (2)  of  that  Act. 

Held,  further,  that  neither  sect.  4  of  the  Act 
of  1891  nor  sect.  11  of  the  Act  of  1903  applied. 

HiLLMAN  V.  Ankerson,  (1900)  95  L.  T.  452— 

[Walton,  J. 

16.  Separate  Dwellings — Common  Front  Boor, 
Hall  and  Staircase — "  Let  in  different  Storeys  " 
—House  Ta.r  Act,  1808  (48  Geo.  3,  c.  55), 
Sched.  B,  r.  6 — Customs  and  Inland  Revenue 
Act,  1890  (53  Vict.  c.  8),  s.  26,  sub-s.  2— Customs 
and  Inland  Revenue  Act,  1891  (54  &  55  Vict. 


c.  25),  s.  4.] — In  a  house  of  the  annual  value  of 
less  than  £20,  "  originally  built  or  adapted  by 
additions  and  alterations  and  used  for  the  sole 
purpose  of  providing  separate  dwellings,"  each 
set  of  rooms  may  be  a  "separate  dwelling" 
within  the  exemption  in  sect.  26  (2)  of  the 
Customs  and  Inland  Revenue  Act,  1890,  as 
amended  by  the  Customs  and  Inland  Revenue 
Act,  1891,  s.  4,  notwithstanding  the  existence  of 
a  common  front  door,  entrance  hall,  and  a 
common  staircase  on  to  which  the  rooms  open 
directly,  and  notwithstanding  the  absence  of  a 
structural  division  between  each  set.  The  owner 
of  such  house  is,  therefore,  exempt  from  inhabited 
house  duty,  nor  does  the  House  Tax  Act,  1808, 
which  provides  that  the  owner  of  a  house  '•  let  in 
different  storeys,  tenements,  lodgings  or  land- 
ings "  shall  be  charged  to  such  duty,  prevent  the 
application  of  the  exemption. 

Seaman  v.  Lee,  (1899)  68  L.  J.  Q.  B.  593  ;  63 
[J.  P.  499  ;  15  T.  L.  R.  292— Div.  Ct. 

17.  Stables — Belojiging  to  and  occupied  with 
Divelling-house — House  Tax  Act,  1808(48  Geo.  3, 
c.  55),  Sched.  B,  r.  2.] — An  inn  was  let  to 
an  innkeeper,  together  with  some  stables.  After 
a  time  these  stables,  which  were  used  for  the 
purposes  of  the  inn,  were  found  to  be  insufficient, 
and  others  were  rented  close  by. 

Held — that  as  an  inn  is  a  dwelling-house,  and 
stables  occupied  for  the  purposes  of  the  inn  are 
properly  considered  as  belonging  to  and  occupied 
with  the  dwelling-house  so  as  to  make  the  whole 
place  assessable  to  the  inhabited  house  duty, 
the  second  set  of  stables  was  an  adjunct  of  the 
house,  and  were  properly  assessable  as  belonging 
to  and  occupied  with  the  inn. 

Swain    v.    Fleming,   (1899)  81   L.  T.   202— 

[Div.  Ct. 

18.  Stud  Farm  tvith  Cottages  let  to  Stud 
Groom— House  Tax  Act,  1851  (14  &  15  Vict. 
c.  36),  s.  9.] — The  appellant,  who  occupied  a 
stud  farm,  employed  a  stud  groom  at  a  wage  of 
40.y.  per  week,  and  allowed  him  to  reside  free  in 
a  cottage  on  the  farm.  Subsequently  he  in- 
creased the  groom's  wages  and  let  the  cottage  to 
the  groom  on  a  quarterly  tenancy. 

Held — that  the  stud  groom  occupied  the 
cottage,  and  consequently  that  tlie  appellant  was 
not  liable  to  pay  inhabited  house  duty  in  respect 
of  the  cottage. 

Cooper  r.  Rose.  (1907)  71  J.  P.  492  ;  97  L.  T. 
[337  ;  23  T.  L.  R.  707— Bray,  J. 

19.  Two  Houses — Separate  Owners — Houses 
connected.  —  One  Da^elling-lunise  —  Inhabited 
House  Buty  Act,  1808  (48  Geo.  3,  c.  35),  Sched.  B.^ 
— Two  adjoining  houses,  A.  and  B.,  were  con- 
nected by  a  doorway  on  the  ground  floor  and 
were  inhabited  thus  : — A  doctor  was  tenant  of 
B.,  owned  by  his  uncle,  and  used  certain  rooms 
in  it  for  the  purposes  of  his  practice  ;  he  and  a 
sister  had  bedrooms  in  it.  His  father  owned  A, 
and  occupied  it  with  other  members  of  his 
family.  The  only  kitchen  was  in  A.,  and  the 
whole  family  from  the  two  houses  took  their 
meals  in  A. 
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Held — that  A.  and  B.  formed  one  dwelling- 
house  in  the  joint  occupation  of  the  father  and 
son,  who  were  jointly  liable  for  duty  on  the 
whole  premises. 

Murdoch  v.  Inland  Revenue,  (1905)  7  F.  Ill 

[Ct.  of  Sess. 

23.  Wovhhig  Claxs  Lodgimj-houses — '■•  Sepa- 
rate Dwellings" — Housing  of  the  Worhing  Clasxes 
Act,  1890  (53  &  5i  Vicjt.  c.  IQi),  Part  III.— 
Customs  and  Inland  Hevenue  Acts,  1890  (53  & 
54  Vict.  c.  25),  s.  26  (2),  and  1891  (54  &  55 
Vict.  e.  25),  6-.  i,  siib-s.  I— Revenue  Act,  1903 
(3  Edw.  7,  c.  46),  s.  11,  suh-s.  1.]— A  house  for 
the  accommodation  of  the  working  classes  con- 
tained a  ground  floor,  where  there  were  reading 
and  dining  rooms,  lavatory,  and  other  accommo- 
dation, and  on  the  three  floors  above  there  were 
separate  sleeping  rooms  or  cubicles  opening  on 
to  landings.  The  walls  of  the  sleeping  rooms 
or  cubicles  extended  up  to  the  ceiling,  except 
upon  the  side  nearest  the  landing,  where  there 
was  an  opening  about  18  in.  high  between  the 
wall  and  the  ceiling.  Each  room  provided 
separate  sleeping  accommodation  for  one  man, 
and  had  a  bolt  on  the  inside.  A  charge  of  &d. 
a  night  was  made  for  each  room,  and  the 
occupant  had  the  use  of  the  rooms  and  accom- 
modation on  the  ground  floor,  and  the  sleeping 
rooms  had  to  be  vacated  in  the  day  time. 

Held — that  the  sleeping  rooms  were  not 
"separate  dwellings"  within  the  meaning  of 
sect.  26,  sub-sect.  2,  of  the  Customs  and  Inland 
Revenue  Act,  1890,  and  sect.  11,  sub-sect.  1,  of 
the  Revenue  Act,  1903,  and,  therefore,  the  house 
was  not  exempt  from  inhabited  house  duty,  as 
being  "  used  for  the  sole  purpose  of  providing 
separate  dwellings  "  for  the  working  classes. 

London  County  Council  v.  Cook,  [1906]   1 

[K.  B.  278  ;  75  L.  J.  K.  B.  187  ;  70  J.  P.  105  ; 

54  W.  R.  403  ;  93  L.  T.  836  ;  22  T.  L.  R.  125  ; 

4  L.  G.  R.  153— Walton,  J. 
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And  see  Contracts  ;  Practice,  18—21. 

I.  INTERLOCUTORY. 

1.  Motion  by  Defendant  before  Pleading- 
Relief  arising  from  same  Cause  of  Action—Deed 
of  Arrangement—Interfering  ivith  Possession  of 
House  and  Conduct  of  Busi7iess.'\— The  plaintiff 
executed  a  deed  of  arrangement  by  which  he 
assigned  to  the  defendant  as  trustee  for  his 
B.D. — YOL.  II. 


creditors  his  business  of  a  hotel  proprietor,  and 
the  trustee  was  to  engage  at  £100  a  year  as 
manager  the  plaintiff,  who  and  whose  wife  and 
family  were  to  reside  during  such  engagement 
in  rooms  on  the  premises.  The  plaintiff,  who, 
with  the  approval  of  the  committee  of  inspection, 
was  dismissed  as  manager,  claimed  a  declaration 
that  he  was  entitled  under  his  contract  to  be 
I'etained  as  manager.  The  defendant,  before 
delivering  a  defence,  moved  for  an  injunction 
until  the  trial  to  restrain  the  plaintiff  and  his 
family  from  interfering  with  the  conduct  of  the 
hotel  business. 

Held — that  there  was  no  foundation  for  the 
plaintiff's  claim  to  retain  possession  of  the  rooms, 
and  that  the  defendant  was  entitled  to  an 
injunction  to  restrain  the  plaintiff  from  inter- 
fering with  or  disturbing  the  defendant  in  his 
possession  and  occupation  of  the  hotel,  and  from 
in  any  way  interfering  with  the  conduct  and 
management  of  the  business. 

Spurgin  v.  White  ((I860)  2  Giff.  473  ;  7 
Jur.  (N.  s.)  15  ;  9  W.  R.  266  ;  3  L.  T.  (N.  s.)  609) 
followed. 

Decision  of  Buckley,  J.  ((1901)  17  T.  L.  R. 
315)  aflarmed. 

Collison  v.  Warren,   [1901]  1  Ch.  812;  70 
[L.  J.  Cb.  382  ;  84  L.  T.  482  ;  17  T.  L.  R.  362 

— C.  A. 

2.  Undertatiing  as  to  Damages  —  WJiether 
implied  when  Defendant  gives  Undertaking.'] — 
Where  tne  Court  grants  an  interlocutory  injunc- 
tion it  only  does  so  upon  the  plaintiff  giving  an 
undertaking  (express  or  implied)  to  be  answer- 
able for  damages. 

But,  as  a  general  rule,  no  such  undertaking  by 
the  plaintiff  is  to  be  implied  where  the  defen- 
dant, before  the  application  is  opened,  offers  to 
give  an  undertaking  which  is  embodied  in  a 
consent  order. 

Howard  v.  Press  Printers,  Ld.,  (1905)  74 
[L.  J.  Ch.  100  ;   53  W.  R.  98  ;   91  L.  T.  718— 

C.  A, 

3.  Undertaking  in  Lieu  of  Injunction — Implied 
Cross-undertaking  in  Damages.'] — In  an  action 
by  principals  for  an  injunction  to  restrain  an 
agent  from  making  use  of  confidential  informa- 
tion, the  plaintiffs  obtained  an  interlocutory 
injunction  on  December  21st,  1904.  The  matter 
came  before  the  Court  on  January  13th,  1905, 
when  the  defendant  gave  a  limited  undertaking 
as  to  soliciting  customers,  but  no  cross-under- 
taking in  damages  was  given.  On  January  20th, 
1905,  the  motion  for  an  injunction  was  finally 
dismissed  by  Joyce,  J.  The  defendant  counter- 
claimed  for  damages  in  respect  of  the  interlocu- 
tory injunction  ;  and  the  question  arose  whether 
a  cross-undertaking  in  damages  under  this  head 
could  be  implied  :  — 

Held  (following  a  practice  note  in  [1904] 
\V.  N.  203)— that  whenever  an  undertaking  to 
the  Court  was  given  in  lieu  of  an  interlocutory 
injunction,  there  should  be  inserted  in  the  order 
a  cross-undertaking  in  damages  by  the  applicant, 
unless  the  contrary  was  agreed  and  expressed  at 
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the   time ;   and    that  in   the   present   case   the 

defendant  was  entitled  to  damages. 

Oberrheinische  Metallwerke    r.    Cocks, 
[1906]  W.  N.  127— Kekewich,  J. 

4.  Purpose  of^Land  situate  in  a  Foreign 
Country — Mining  Agreement — Interference  with 
the  Eight  to  Possession — Jurisdietion  of  Court.'] 
—  The  Court,  though  asked  for  an  injunction, 
was,  in  substance,  asked  to  give  specific  per- 
formance of  an  implied  covenant  for  quiet 
enjoyment  with  reference  to  land  in  the  island 
of  Milos  (otherwise  Milo),  in  the  Grecian  Archi- 
pelago, belonging  to  the  defendants,  who  had 
conferred  by  agreement  certain  mining  rights  on 
the  plaintifts,  and  who  had  excluded  the  plaintiffs 
from  the  possession  of  the  mines  for  non-pay- 
ment of  royalties,  and  other  breaches  of  their 
agreement. 

Held  —  that  in  the  present  state  of  the 
authorities  it  was  sufficient  for  the  Court  to 
say  that,  if  there  be  such  a  jurisdiction,  it  is  one 
which  ought  to  be  exercised  with  the  greatest 
caution.  The  proper  office  of  an  interlocutory 
injunction  is  to  preserve  matters  in  statu  quo 
until  the  case  be  tried.  As  the  defendants  were 
in  possession,  that  possession  ought^  not  to  be 
disturbed  unless,  on  the  materials  before  the 
Court,  the  defendants  were  clearly  in  the  wrong. 

Black  Point    Syndicate,  Ld.  v.    Eastern 

[Concessions,  Ld.,  (1899)  79  L.  T.  658  ;  15 

T.  L.  R.  117— Stirling,  J. 

11.  MANDATORY. 

5.  I'Jtrcrcise  of  Statutory  Powers — Damages  in 
Lieu  of  Injunction — Aciiuiescence.'\ — The  defen- 
dants were  a  corporation,  constituted  by  Act  of 
Parliament,  for  improving  the  navigation  of  the 
Newry  Kiver  and  Carlingford  Lough.  In  1884 
they  obtained  a  further  Act  of  Parliament,  which 
Act  expressly  referred  to  certain  oyster  beds  in 
the  lough,  the  property  of  the  original  sole 
plaintiff,  as  equitable  tenant  for  life,  and  pro- 
vided that  the  defendant  should,  during  the 
construction  of  these  works,  protect  these  oyster 
beds  from  injury.  Between  May,  1890,  and 
January,  1896,  the  defendants  cast  a  quantity  of 
stones,  ballast,  and  rubbish  upon  a  portion  of  the 
ground  within  tlie  ambit  of  the  oyster  beds. 
They  were  expressly  warned  against  so  doing  by 
the  plaintiff  and  his  lessee,  but  the  present  action 
was  not  commenced  until  1895.  It  was  proved 
that  the  expense  of  lemoving  the  deposit  and 
restoring  the  beds  as  far  as  possible  to  their 
original  state  would  occasion  an  expense  to  the 
defendants  considerably  out  of  proportion  to  any 
advantage  the  plaintiff  would  derive  from  such 
restoration.  The  trustee  of  the  propert}',  who 
intervened  in  the  action,  having  insisted  on  a 
mandatory  injunction  instead  of  damages  : — 

Held — that  there  was  no  accjuiescence  which 
would  deprive  the  plaintiffs  of  their  right  to  such 
relief,  and  that  they  were  entitled  to  an  injunc- 
tion directing  the  defendants  to  remove  from  the 
oyster  beds  the  ballast  and  rubbish  so  deposited, 


and  to  restore  them  to  their  previous  condition 
and  levels. 

Woodhouse    r.    Newry     Navigation    Co., 
[1898]  1  I.  R.  161— C.  A.  (Ir.) 

6.  Practice  —  Enforcement  —  Supplemental 
Order  Jixing  a  Time — R.  S.  C,  Ord.  41,  r.  5.] — 
A  mandatory  injunction  in  the  negative  form  in 
common  use  before  the  decision  in  Jackson  v. 
Normauhy  Brick  Co.  ([1899]  1  Ch.  438)  was 
made  rest;rainiug  the  defendant  from  permitting 
stones,  soil,  &c.,  to  remain  so  as  to  interfere  with 
plaintiff's  access  to  his  land. 

Held — that  such  an  order  can  be  enforced  by 
obtaining  a  supplemental  order  fixing  a  time  for 
compliance,  and  then  moving  for  an  attachment 
or  committal  upon  proof  of  personal  service  of 
both  orders,  the  supplemental  order  being 
endorsed  as  required  by  Ord.  41,  r.  5. 

Mansell  r.   Jones,   [1905]   W.  N.   168  ;    120 
[L.  T.  Jo.  107  ;  40  L.  J.  N.  C.  819— C.  A. 

7.  Practice  — Must  be  certain  and  definite — 
Not  granted  to  do  Repairs.] — It  is  a  necessary 
requisite  of  every  mandatory  injunction  that  it 
should  be  certain  and  definite  in  its  terms,  so  as 
to  show  clearly  and  specifically  what  the  enjoined 
person  is  re(juired  to  do,  and  it  therefore  is  not 
the  practice  of  the  Court  to  grant  a  mandatory 
order  to  do  repairs,  since  the  Court  cannot 
superintend  the  work  to  be  done. 

Attorney  -  General  r.  Staffordshire 
[County  Council,  [1905]  1  Ch.  336 ;  74 
L.  J.  Ch.  153  ;  69  J.  P.  97  ;  53  W.  R.  312 ;  92 
L.  T.  288  ;  21  T.  L.  R.  139  ;  3  L.  G.  R.  379— 

Joyce,  J. 

8.  Pulling  down  and,  remoring  Buildings — 
Form  of  Order.] — In  future,  on  an  application 
for  a  mandatory  injunction  restraining  the  defen- 
dant from  allowing  buildings  to  remain  on  land, 
it  will  be  better  for  the  Court  to  say  in  plain 
terms  what  it  means,  and  in  direct  words  to 
order  the  buildings  to  be  pulled  down  and 
removed. 

Jackson  r.  Normanby  Brick  Co.,  [1899]  1 
[Ch.  438  ;  '68  L.  J.  Ch.  407  ;    80   L.  T.   482— 

C.  A. 

9.  Public  Health — Proceedings  before  Magis- 
trates for  Penalties  —  Jurisdiction  to  grant 
Injunction  or  make  Declaration  in  rcstrai?it  of 
such  Proceedings.] — Where  an  Act  of  Parliament 
provides  a  mode  of  proceedings  before  magis- 
trates for  penalties,  the  Court  will  only  grant  an 
injunction  or  make  a  declaration  in  restraint  of 
such  proceedings  under  very  special  circum- 
stances. 

Grand  Junction  Waterworks  r.  Hampton 
[Urban  District  Council  (No.  1),  [1898] 
2  Ch.  331  :  62  J.  P.  566  ;  67  L.  J.  Ch.  603  ; 
78  L.  T.  673  ;    14  T.  L.  R.  467  ;  46  W.  R.  644 

— Stirling,  J. 


INJURIES  TO  PASSENGERS. 

See  Negligence  and  Railw'Ays. 
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INNS  AND   INNKEEPERS. 

I.  Duty  to  Receive  Guests. 

II.  Liability  for  Loss  of  Goods. 

And  see  INTOXICATING  Liquors  ;  Land- 
lord AND  Tenant,  15.5 — 170. 

I.  DUTY  TO  RECEIVE  GUESTS. 

1.  Bedruoms  /ill  full — Request  to  pass  X'ujlit 
in  Puhlio  Sittiiui-room  —  liefusal  —  Cause  of 
Action.'] — An  innkeeper  may  not  pick  and 
choose  his  guests  ;  he  must  give  the  accommoda- 
tion he  has  to  persons  who  come  to  the  inn  as 
travellers  for  rest  and  refreshment. 

A  person  who  comes  to  an  inn  has  no  legal 
right  to  demand  to  pass  the  night  in  a  public 
sitting-room  if  the  bedrooms  are  all  full. 

A  county  court  judge  found  as  facts  that  the 
defendant's  house,  at  a  little  before  two  o'clock 
in  the  morning,  was  full  as  regarded  proper 
sleeping  accommodation  ;  that  there  was  no 
empty  bedroom  ;  that  there  were,  however,  at 
least  two  rooms  available  for  the  shelter  and 
accommodation  of  the  plaintiff  and  his  friend, 
and  that  that  accommodation  was  refused. 

Held — that,  assuming  that  there  was  some 
place  in  the  house  where  the  defendant  might 
have  permitted  the  plaintiff  to  stay  for  the  night, 
it  would  be  straining  the  common  law  liability 
to  hold  that  the  plaintiff  had  a  good  cause  of 
action. 

Brownk  v.  Brandt,  [1902]    1   K.  B.  (J96  ;   71 

[L.  J.  K.  B.  3C)7  ;    50  W.  R.   654  ;  86  L.  T. 

625  ;  18  T.  L.  R.  399— Div.  Ct. 

2.  Refusal  of  Victuals — Lady  Traveller  in 
'•'■  Rational"  Dress  —  Acquittal.]  —  H.,  a  lady 
traveller  in  "  rational  "  dress,  was  refused  by  the 
defendant,  an  innkeeper,  permission  to  enter  the 
coffee-room  of  the  inn,  but  was  offered  refresh- 
ment in  the  bar  parlour.  On  an  indictment 
charging  the  defendant  with  wilfully  and  unlaw- 
fully neglecting  and  refusing  to  supply  H.  with 
refreshment  without  sufficient  cause,  the  jury 
returned  a  verdict  of  Not  guilty. 

Reg.  c.  Sprague,  (1899)  63  J.  P.  233— Surrey 

[Quarter  Sessions. 

II.  LIABILITY  FOR  LOSS  OF  GOODS. 

3.  Absence  rf  Negligence  on  Innkeeper's  Part. 
— An  innkeeper  cannot  negative  his  liability  for 
the  safe  custody  of  the  goods  of  a  guest  by 
proving  that  there  was  no  negligence  on  his 
part. 

Butler  &    Co.,  Ld.    v.   Quilter,  (1901)    17 
[T.  L.  R.  159— Ridley,  J. 

4.  Absence  of  yegligence — Evidence — Onus  on 
Innkeeper. I—Wheve  "goods  are  given  into  the 
sole  custody  of  a  person  and  accepted  by  him  as 
bailee,  and  they  are  lost  while  in  his  custody,  the 
onus  lies  upon  him  to  show  circumstances 
negativing  negligence  on  his  part. 

Held — where  a  visitor  at  an  hotel  gave 
a  valuable  dog  into  the  custody  of   a  servant 


indicated  by  the  manager,  and  it  was  lost  in 
some  unexplained  way. 

Phipps  v.  The  New  Clahidge's  Hotel,  Ld., 
[(1905)  22  T.  L.  R.  49— Bray,  J. 

5.  Boarding  House  —  Duty  of  Boarding- 
house  Keeper  —  Xegligence.']  —  The  plaintiff, 
who  went  as  a  guest  to  the  defendant's 
boarding-house,  had,  to  the  knowledge  of  the 
defendant,  articles  of  jewellery  with  her,  and 
asked  for  a  second  key  to  her  bedroom,  so  that 
she  might  lock  it  when  away,  but  she  was  not 
supplied  with  one,  l>eing  told  that  she  need  be 
under  no  apprehension,  as  everyone  living  in 
the  house  was  well  known.  There  was  a  chest 
of  drawers  in  the  room  without  a  key,  and  the 
plaintiff  asked  for  a  key  for  this,  so  that  she 
might  lock  the  jewelleiy  up,  but  it  was  not 
supplied.  She  thereupon  locked  her  jewel  case 
and  placed  it  in  a  locked  bag  in  one  of  the 
drawers.  During  her  absence  in  the  day  time 
the  jewel  case  was  stolen  by  another  guest  who 
was  staying  in  the  house,  and  who  was  a  thief 
well  known  to  the  police.  The  defendant  was 
unaware  of  the  character  of  the  thief,  but 
admitted  him  into  the  house  without  any 
reference  or  inquiry.  The  plaintiff  sued  the 
defendant  in  respect  of  her  loss,  but  the  judge 
withdrew  the  case  from  the  jury. 

Held — that  there  was  some  evidence  of  negli- 
gence on  the  part  of  the  defendant  which  might 
render  her  liable  to  the  guest  for  the  loss  of  the 
jewellery,  and  there  must  be  a  new  trial. 

The  duties  of  lodging-house  and  boarding- 
house  keepers  as  to  looking  after  the  property  of 
lodgers  discussed. 

Decision  of  Darling,  J.  (21  T.  L.  R.  p.  570) 
reversed. 

Scarborough  and  Wife  v.  Cosgrove,  [1905] 

[2  K.  B.  805  ;    74  L.  J.  K.  B.  892  ;    54  W.  R. 

100  ;  93  L.  T.  530  ;  21  T.  L.  R.  754— C.  A 

6.  Deposit  expressly  for  Safe  Custody  — 
Xegligence  —  Contributory  Xegligence  — •  Xon- 
disclosure  of  Value  or  Xatureof  Goods  deposited 
—Innkeepers  Act,  1863  (26  &  27  Vict.  c.  41)  s.  3.] 
— The  plaintiff  went  as  a  guest  to  the  defendants' 
inn.  While  there  a  parcel  (containing  jewellery) 
was  sent  him  on  approval.  On  receiving  the 
parcel,  the  plaintiff  handed  it  to  the  manageress 
at  the  office,  or  bar,  saying,  "  Keep  that  for  me," 
but  not  stating  anything  as  to  its  value  or  con- 
tents. The  parcel  was  stolen,  but  not  through  the 
wilful  act,  default  or  neglect  of  the  defendants, 
or  any  servant  in  their  employ.  The  usual 
notices  in  compliance  with  the  Act  were  hung 
up  in  the  room.  The  plaintiff,  who  lent  the 
jeweller  the  value  of  the  parcel  (£186),  having 
brought  this  claim  for  damages  for  its  loss  :— 

Held  (on  new  trial  motion) — that  the  non- 
disclosure by  the  plaintiff  of  the  value  and 
contents  of  the  parcel  did  not  amount  to  con- 
tributory negligence  on  his  part ;  but  that  the 
deposit  was  not  a  deposit  "  expressl}-  for  safe 
custody  "  within  the  Innkeepers  Act,  1863  ;  and 
that,  therefore,  in  the  absence  of  evidence  of  any 
wilful  act,  default  or  neglect  on  the  defendants' 
part,  the  plaintiff  could  not  hold  them  responsible 
to  a  greater  amount  than  £30. 

10—2 
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Liability  for  Loss  of  Goods — Cont hived. 

A  guest  who  deposits  an  article  with  an  inn- 
keeper cannot,  in  the  absence  of  default  or 
neglect,  hold  the  innkeeper  responsible  to  a 
gi-eater  amount  than  £30  for  its  loss,  unless, 
when  making  the  deposit,  he  informs  the  inn- 
keeper in  a  reasonable  and  intelligible  manner 
that  the  deposit  is  for  safe  custody  of  the  article. 

O'Connor  r.  Grand  International  Hotel 
[Co.,  Ld.,  [1898]  2  Ir.  R.  92— Q.  B.  D.  (Ir.). 

7.  Person  coming  in  to  dine — Lost  Coat.]  — 
The  keeper  of  an  liotel,  who  admits  persons  for 
the  purpose  of  dining  only  in  the  dining-room  of 
his  house,  is  liable  for  a  coat  of  one  of  such 
persons  which  was  lost  from  his  dining-room. 

Orchard  v.  Bush,   [1898]   2  Q.   B.  284;    07 

[L.  J.  Q.  B.  650  ;    78  L.  T.  557  ;    U  T.  L.  R. 

425  ;  46  W.  R.  527— Div.  Ct. 


INNS    OF    COURT. 

See  Barristers. 


INQUEST. 

See  Coroner. 


INSANITY. 


INSOLVENCY. 

See  Bankruptcy  and  Insolvency. 


INSURANCE. 

I.  Accident 

II.  Fire    . 

III.  General  . 


col. 
.  296 

.  301 

.  305 


IV.  Life. 

(«)  Avoidance    of    Policy    and    Re- 
covery of  Premiums  :  Insurable 
Interest    .         .         .         .         .311 
(i)  "Carrying  on  Business"     .         .  315 
(r)  Construction  of  Policj-         .         .318 
(^/)  Jurisdiction  of  Justices        .        .  321 

(^)  Practice 323 

(/)  Ti-ansfer     Mortgage,  and  Altera- 
tion of  Rights  .         ,         ,  324 


\.  Marine.  col. 

(r/)  Brokers  :  Rights  and  Liabilities  .  326 

ih)  Collision 327 

((')  Concealment  ....  330 
(<Z)  Construction  ....  331 
(fl)  Damages  and  Contribution  .         .  338 

(/)  Freight  and  Cargo  .  .  .340 
(9)  General  Average  ....  346 
(/()  Insurable  Interest  .  .  .  348 
(i)  Mortgages  and  Assignments.         .  349 

(./)  Practice 351 

(k)  Risk  :  Nature,  Duration,  Change, 

&c 352 

(Z)  vSeaworthiness       ....  361 

(w)  Subrogation  ....  363 

(«)  Time  Policies,  and  Valued  Policies  364 
((»)  Total  Loss,  and  Constructive  Total 

Loss.         .....  366 

(yv)  Warranty 374 

See  also  COMPANIES,  10 ;  CONFLICT  OF 
LAVA'S  ;  Contracts  ;  Evidence  ; 
Misrepresentation  and  Fraud  ; 
Revenue,  57-59  ;  Trade,  5,  67. 

I.  ACCIDENT. 

1.  Agent — Verbal  Statements — Height  and 
Weight — Mis-statements  in  Proposal  Form.] — 
The  agent  of  an  insurance  company  obtained 
from  the  plaintiff  a  proposal  for  insurance 
against  accident.  In  the  proposal  the  plaintiff 
overstated  his  height  and  understated  his  weight. 
The  proposal  form  stated  that  the  statements 
therein  were  to  form  the  basis  of  the  policy,  and 
that  the  proposed  insurance  was  not  to  be 
binding  on  the  company  until  a  policy  should 
be  issued  in  respect  thereof.  The  plaintiff  paid 
the  first  year's  premium  to  the  agent  and 
received  a  i-eceipt,  upon  which  was  printed 
"  Held  covered  for  14  days  from  date  hereof, 
subject  to  the  conditions  of  the  policy,  unless 
the  proposal  bj  previously  declined."  There 
was  evidence  that  the  agent  told  the  plaintiff 
that  he  would  be  insured  right  away,  and  if  he 
did  not  hear  within  14  days  he  might  treat  him- 
self as  insured.  After  the  expiration  of  14  days 
the  plaintiff  was  injured  by  an  accident.  The 
proposal  was  in  fact  declined  by  the  company, 
Ijut  no  notice  of  the  refusal  was  sent  to  the 
plaintiff. 

Held — that  the  agent  had  no  authority  to 
make  the  statements  to  the  plaintiff,  and  that 
the  plaintiff  was  not  insured  at  the  time  of  the 
accident. 

Held,  also,  that  the  misstatements  avoided 
the  policy. 

Levy   r.    Scottish    Employers'   Insurance 
[Company,  (1901)  17  T.  L.  R.  229— Div.  Ct. 

2.  Proposal — Bisk  accepted — Issue  of  Policy 
— Liability  to  pay  Premium.] — The  defendant 
filled  up  a  proposal  form  for  a  policy  of  insurance 
against  claims  in  respect  of  drivers'  accidents. 
The  proposal  form  provided  that  if  the  risk  was 
accepted  the  defendant  would  paj'  the  premium 
when  called  upon  to  do  so.  The  risk  was  accepted 
by  the  insurance  company,  and  a  policy  issued. 
The  policj'  contained  terms  which  did  not  appear 
in  the  proposal  form. 
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Accident — Continued. 

Held — that  the  defendant  was  liable  io  pay 
the  premium. 

General,  Accident  Insurance  Corporation 
[r.  Cronk,  (1901)  17  T.  L.  R.  233— Div.  Ct. 

3.  Proposal  Form — Declaration — "  Insured  or 
proposing  to  Insure'''  with  any  otlter  \Office — 
Conditions  Precedent.']—^!.,  on  Waj  31st,  1900, 
made  a  proposal  in  writing  to  an  insurance 
company  for  a  policy  of  insurance  against 
accidents  and  fevers.  One  of  the  questions  of 
the  proposal  form  was  "  Are  you  insured  or  pro- 
posing to  insure  against  accident  or  disease  with 
any  office  or  offices  ?  If  so,  state  the  name  or 
names  and  amount."  M.'s  answer  was  "  No." 
M.  afterwards  made  a  proposal  to  a  second 
insurance  company  on  June  1-tth,  1900,  giving 
as  answer  to  the  like  question  as  above  "  No. 
But  I  may  insure  with  another  company."  This 
policy  was  issued  on  June  14th,  1900.  The  first 
insurance  company  issued  their  policy  on  June 
26th,  1900,  the  principal  proviso  of  which  said 
that  the  policy  and  insurance  were  subject  to 
the  conditions  endorsed  thereon,  and  that  the 
conditions  were  conditions  precedent  to  the 
rights  to  recover ;  and,  further,  that  if  at  any 
time  during  the  continuance  of  the  policy  the 
insured  was  insured  in  any  other  company 
against  death  or  disablement  by  accident  or 
disease  without  notice  being  given  and  the 
written  consent  of  the  directors  obtained,  the 
policy  was  to  be  absolutely  void.  No  such 
notice  was  given.  The  assured  afterwards  inet 
with  an  accident  and  sued  the  former  insurance 
company. 

Held — that  the  policy  was  void,  as  the  pro- 
posal and  declaration  were  the  basis  of  the 
contract  and  the  assured  was  bound  by  the 
conditions  of  the  policy  ;  that  though  his  state- 
ment when  made  was  true,  it  became  untrue 
before  the  policy  was  issued  on  June  2()th,  1900  ; 
and  that  the  insurance  company  were  entitled 
to  succeed  on  both  grounds. 

Marshall  r.  Scottish  Employers'  Liability 

[and  General  Insurance  Co.,  Ld.,  (1902) 

8,5  L.  T.  757— Wright,  J. 

4.  Agent — Missfafenimts  in  Proposal  Form 
made  hy  Agent  of  Insurers  without  Insurer's 
Knowledge — Form  signed  hi/  Insured  icithout 
reading  same — Adoption  of  Form  bg  Insured — 
Incaliditg  of  Policy.'] — The  plaintifE  was  can- 
vassed by  the  agent  of  the  defendants,  who 
induced  him  to  send  in  a  proposal  for  insurance 
against  accidents.  The  company's  .-igent  filled 
lip  the  proposal  form  without  consulting  the 
plaintiff  as  to  the  answers  to  be  given,  and  then 
invited  the  plaintiff  to  sign  the  form  so  filled  up, 
which  the  plaintiff  did  without  reading  it.  The 
proposal  form  so  signed  contained  not  only  the 
questions,  with  the  answers  inserted  by  the  agent, 
but  also  a  declaration  at  the  foot  to  which  the 
plaintiff  himself  signed  his  name,  and  which 
stated  {inter  alia)  that  "no  company  has  ever 
declined  to  assure  me  nor  to  renew  my  policy," 
and  also  that  lie  requested  the  company  to  grant 
"  a  policy  in  accordance  with  the  above  particu- 


lars "  ;  by  the  declaration  the  plaintiff  further 
agreed  that  "  the  above  statements  shall  form 
the  basis  of  the  contract."  The  answers  inserted 
by  the  agent  were  false  in  many  material  par- 
ticulars ;  but  the  plaintiff  was  not  aware  of  their 
falsity,  and  apparently  was  not  aware  of  what 
the  answers  were,  in  fact,  or  of  what  wei'e  the 
questions  to  which  they  were  the  answers.  This 
false  proposal  form  was  afterwards  transmitted 
to  the  company  by  the  agent  and  the  proposal 
was  accepted  ;  the  premium  was  then  paid  by 
the  plaintiff  through  the  agent,  and  the  policy 
was  issued.  Some  little  time  afterwards  the 
plaintiff  met  with  an  accident,  and  the  question 
now  was  whether  he  was  entitled  to  recover  on 
the  policy. 

Held — that  as  the  plaintiff  chose  to  sign 
without  reading  it  the  proposal  form  which  the 
agent  filled  in  and  he  acquiesced  in  that  being 
sent  in  as  signed  by  him  without  taking  the 
trouble  to  read  it,  he  must  be  treated  as  having 
adopted  it;  th'it  the  agent  could  not  be  treated 
as  the  agent  of  the  (lefendants  to  invent  the 
answers  to  the  questions  in  the  proposal  form, 
but  for  that  purpose  he  was  the  agent  of  the 
plaintiff  ;  and  that  the  policy  was  not  binding  on 
the  defendants,  and  the  plaintiff  was  not  entitled 
to  recover  on  the  policy. 

JVew  York  Life  Imu ranee  Co.  v.  Fletcher 
((1886)  117  N.  S.  519)  followed, 

BiGGAK  r.  Rock  Life  Assurance  Co.,  [1902] 

[1  K.  B.  516  •  71  L.  J.  K.  B.  79  ;  85  L.  T.  636  ; 

18  T.  L.  R.  119— Wright,  J. 

5.  Workman — Insurance  against  Claims  under 
the  Workmen's  Compensation  Acts — ^'Immediate 
Notice"  of  any  Accident  to  he  gircn — Time  to  be 
deemed  of  the  Essence  of  the  Condition  -Notice 
not  given  until  Claim  made  by  Workmen — Con- 
dition Precedent.'] — The  plaintiffs,  who  were 
employers  of  labour,  took  out  a  policy  with  the 
defendant  company  against  claims  by  their 
employes  under  the  AVorkmen's  Compensation 
Acts.  Clause  3  of  the  policy  provided  that  "  The 
employers  shall  give  immediate  notice  to  the 
company  of  any  accident  causing  injury  to  a 
workman.  .  .  .  Time  shall  be  deemed  to  be  the 
essence  of  this  condition." 

A  workman  was  injured  on  October  10th,  and 
the  plaintiffs  knew  of  the  accident  within  a 
week,  but  did  not  inform  the  company  until  he 
sent  in  a  claim  for  compensation  on  Decem- 
ber 1st. 

Held — that  the  arbitrator  was  right  in  finding 
that  "  immediate  notice  "  had  not  been  given  ; 
that  such  notice  was  a  condition  precedent,  a.id 
that  the  plaintiff  coukl  not  recover. 

What  is  "  immediate  notice  "  is  in  almost  eveiy 
case  a  question  of  fact. 

In    re    Williams    and    Thomas   and    the 

[Lancashire   and    Yorkshire  Accident 

Insurance   Co.,   (1903)   51   W.   R.   222  ;    19 

T.  L.  R.  82— Bigham,  J. 

6.  Disease  supervening  on  Accident — "  Direct 
and  sole  Cwuse  of  Death"  —Liability  of  Com- 
pany.]— A  deceased  was  insured  by  a  policy 
whereby  the  company  were  to  pay  compensation, 


299 


INSURANCE. 


300 


Ac  Client —Con  ft  nit  ril. 

"in  case  he  shall  be  injured  by  exteintil   uud 

accidental  violence  : — 

"A.  If  such  injury  shall  be  the  direct  and 
sole  cause  of  the  death  of  the  deceased  within 
three  months  of  the  happening:  of  the  injury.  .  .  . 
Provided  that  .  .  .  this  policy  applies  only  to 
death  .  .  .  caused  by  some  outward  and  visible 
means  .  .  .  and  not  to  death  caused  by,  or 
arising  wholly,  or  in  part,  from  disease  or  other 
intervening  cause,  even  although  the  disease  or 
other  intervening  cause  may  either  directly  or 
otherwise  be  brought  on  or  result  from 
accident." 

It  was  agreed  that  the  deceased  died  of  septic 
pneumonia  following  septicaemia,  and  that  the 
septic  germs  weie  introduced  into  his  body  by, 
and  at  the  time  of,  the  Infliction  of  an  accidental 
wound. 

Held — that  death  was  directly  and  solely 
caused  by  the  accident,  and  that  the  company 
was  liable. 

Mardorf  r.  AcciDExVT  Insurance  Co.,  [1903] 

[1  K.  B.  584  ;  72  L.  J.  K.  B.  .362  ;  88  L.  T. 

330  ;  19  T.  L.  R.  274— Wright,  J. 

7.  JMLs-stt (dements  in  Projjosal — J'rojwml  filled 
up  by  Company's  Agent — AKsured  iynorant  of 
Contents — Effect.'] — An  insurance  policy  against 
driving  accidents  contained  a  provision  that  any 
mis-statement  in  the  proposal  should  avoid  the 
policy. 

An  agent  of  the  comi)any  filled  up  a  proposal 
form  for  Y.  at  the  latter's  request.  He  did  not 
ask  Y.  what  were  the  correct  answers  to  certain 
questions,  and  Y.  signed  it  blindly.  It  proved  to 
contain  a  false  statement  to  the  effect  that  no 
accident  had  hapjiened  to  the  horses  or  vehicles 
then  in  use  by  Y. 

Held — that  the  mis-statement  was  a  material 
one,  that  the  writer  was  acting  as  Y.'s  agent  in 
filling  up  the  form,  and  that,  therefore,  the  jjolicy 
was  void. 

Life  and  Health  Assurance  Association  r. 
[Yule,  (1904)  6  F.  437— Ct.  of  Sess. 

8.  1  )'((/•/•  we/j'.v  Compcnsaiion— Premium  pity- 
aMc  (U'coriHiKi  to  Wtiyes  paid — Axsured.  to  furnish 
Account  of  W(i(jes'\ — An  employer  insure  1  against 
his  liability  under  the  Workmen's  Compensation 
Act,  1897,  or  at  common  law,  in  respect  of  acci- 
dents to  his  workmen.  The  proposal  stated  that 
the  total  estimated  amount  of  wages  paid 
annually  by  the  assured  was  ;t 3,000, an( The  agreed 
to  pay  a  i)remium  of  ."),v.  Or/,  per  cent,  on  the  total 
amount  of  wages  paid,  and  to  render  at  the  end 
of  each  year  an  account  of  the  wages  {)aid.  The 
first  payment  "on  account  of  premiums"  was 
£8  o,v.,  which  was  ;").«.  M.  on  the  £3,000  estimated 
amount  of  wages.  The  assured  ceased  to  insure 
at  the  end  of  the  second  year. 

Held — that  the  assured- was  bound  to  render 
an  account  of  the  wages  actually  paid  during  the 
two  years. 

General  Accident  Assukance  Corporation 
[Ld.  r.  Day,  (1905)  21  T.  L.  R.  88— Buckley,  J 


9.  Proj)osal  filled  in  hy  Servant  of  Insurance 
Company  and  signed  hy  Insured — Mis-statement 
in  Proposal.'] — A.  was  insured  by  a  policy  which 
stated  that  he  had  delivered  "  a  proposal  in 
writing  which  he  has  agreed  shall  be  the  basis 
of  this  contract  and  be  considered  as  incorporated 
herein  "  :  it  also  contained  a  condition  that  "  if 
this  policy  be  obtained  through  any  misrepresen- 
tation or  concealment  by  or  on  behalf  of  the 
insured,"  it  should  become  absolutely  void  ;  and 
that  "  the  company  shall  not  be  held  liable  in 
respect  of  any  knowledge  of,  or  notice  to,  an 
agent  which  shall  not  have  been  communicated 
to,  and  have  been  acknowledged  in  writing  by, 
the  company  at  its  registered  office."  The 
proposal  was  signed  by  A.,  and  contained  answers 
to  a  number  of  printed  questions  and  this 
clause  :  "  1  warrant  that  the  above  statements 
are  true,  and  I  agree  that  this  proposal  shall  be 
taken  as  the  basis  of  the  proposed  contract 
between  me  and  your  company,  and  shall  be 
deemed  to  be  incorporated  in  sucli  contract." 
The  answers,  one  of  which  was  untrue,  were 
filled  in  by  an  inspector  in  the  employment  of 
the  insurance  company.  In  an  action  on  the 
policy  A.  alleged  that  he  had  given  correct 
information  to  the  inspector  :  that  he  had  not 
himself  read  over  the  answers  before  signing  the 
proposal,  because  he  had  relied  on  the  inspector 
filling  in  the  answers  correctly. 

Held — that  the  company  was  not  liable,  as  the 
inspector  in  filling  in  the  answers  was  acting  as 
the  agent  of  A.,  who  was  responsible  for  the 
correctness  of  the  answers. 

M'Millan  r.  Accident  Insurance  Co.,  (1907) 
[S.  C.  484— Ct.  of  Sess. 

10.  Condition  Precedent — "  Immediate  Notice 
of  Accident'" —^''  Essence  of  the  Contract '''' — Puy- 
ment  of  Premium  —  Policy  executed  suhse- 
quently.] — On  December  28th,  1904,  the  claimants 
signed  a  proposal  for  insurance  by  an  insurance 
association  against  their  liability  under  the 
Workmen's  Compensation  Act,  1897,  and  on  the 
same  day  the  association  gave  a  covering  note 
stating,  "  cover  to  hold  good  from  this  date."  On 
January  3rd,  1905,  a  policy  was  executed,  and  it 
wasdelivered  to  the  claimants  on  January  9th.  By 
clause  2  of  the  policy,  "  the  employer  shall  give 
immediate  notice  to  the  association  of  any  acci- 
dent causing  injury  to  a  workman "  ;  and  by 
clause  7,  "  the  observance  and  performance  by 
the  employer  of  the  times  and  terms  above  set 
out,  so  far  as  they  contain  anything  to  be  done 
by  the  employer,  are  the  essence  of  the  contract." 
On  January  2nd,  1905,  an  accident  happened  to  a 
workman  in  the  employment  of  the  claimants, 
and  on  March  14th  they  gavenotice  of  the  accident 
to  the  association.  On  March  15th  the  workman 
died,  and  his  widow  recovered  compensation  from 
the  claimants  under  the  Workmen's  Compensa- 
tion Act,  1907.  The  claimants  claimed  to  recover 
from  the  association  under  the  policy  the  amount 
so  paid  to  the  widow. 

Held,  by  Vaughan  Williams  and  Buckley, 
L.JJ.,  Fletcher  Moulton,  L.J.  dissenting,  that, 
as  the  accident  happened  before  the  policy  was 
delivered  to  the  claimants,  and  as  the  association 
had  not  proved  that  the  claimants  at  that  time 
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Accident — Continued. 

knew  of  the  condition  as  to  giving  immecfiate 
notice  of  any  accident,  the  condition  never  be- 
came applicable  to  that  risk,  and  the  claimants 
were  entitled  to  recover. 

Semlle,  by  Vaughan  Williams  and  Buckley, 
L.JJ.,  the  former  doubting,  the  term  as  to 
giving  immediate  notice  of  any  accident  was  not, 
upon  the  construction  of  the  policy  as  a  whole,  a 
condition  precedent. 

In  re  an  Arbitration  between  Coleman's 

[Depositories,  Ld.,  and  the    Life  and 

Health  Assurance  Association,  [1907]  2 

K.  B.  798  ;  76  L.  J.  K.  B.  86.5  ;  97  L.  T.  420  ; 

28  T.  L.  K.  638— C.  A. 

11.  Agent — Authority — Knowledge  of  Agent — 
Insurance  Company  receiving  Premiunia  — 
Estoppel.'] — The  plaintiff  effected  an  insurance 
with  an  insurance  company  through  their  agent 
against  his  liability  to  his  workmen  under 
the  Workmen's  Compensation  Act,  1897.  The 
plaintiff  was,  to  the  knowledge  of  the  agent, 
a  joiner  and  builder.  The  agent  filled  in  a 
proposal  form,  which  was  stated  to  be  the  basis 
of  the  contract,  and  in  which  the  plaintiff  was 
described  as  a  joiner.  The  plaintiff  did  not  read 
the  form,  but  when  the  policy  an  ived  he  objected 
to  his  being  described  as  a  joiner,  and  refused  to 
take  up  the  policy  with  that  description  in  it, 
and  the  agent  obtained  the  sanction  of  the  chief 
clerk  of  the  insurance  company's  branch  office 
for  the  district  to  alter  the  policy  by  inserting 
the  words  "and  builder"  after  the  word  joiner. 
This  was  accordingly  done,  and  the  plaintiff  paid 
the  first  premium,  and  he  continued  to  pay  the 
premiums,  which  were  forwarded  to  the  company. 
No  communication  was  made  to  the  head  office 
of  the  company  of  the  addition  to  the  policy.  A 
workman  in  his  employment  having  been  injured 
by  an  accident,  the  plaintiff  had  to  pay  him 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897,  and  sued  to  recover  the  amount 
from  the  company  untler  the  policy. 

Held — that  the  company  were  liable,  upon 
the  grounds  (1)  that,  by  receiving  the  premiums, 
they  were  precluded  from  denying  the  agent's 
authority  to  alter  the  coniract,  and  that  in  those 
circumstances  the  knowledge  of  the  agent  was 
the  knowledge  of  the  company  ;  and  (2)  that, 
even  if  the  policy  had  not  been  altered,  the  com- 
pany would  have  been  liable,  because  the  contract 
must  be  treated  as  having  been  negotiated  by 
the  agent  with  a  joiner  and  builder,  and  the 
knowledge  of  the  agent  must  be  treated  as  the 
knowledge  of  the  company. 

HOLDSWORTH  r.  LANCASHIRE  AND  YORKSHIRK 

[Insurance  Co.,  (1907)  23  T.   L.  R.  521— 

Bray,  J. 
ir.  FIRE. 

See  also  Landlord  and  Tenant,  100, 
101. 

12.  LloyWs  Fire  Policy—-'  To  pay  the  same 
Percentage  as  may  be  settled  by  the  Sun  on  their 
Policy "" —Fraudulent  Claim  against  Company— 
Loss  not   Paid  — Right  to    recover   on   Lloyd's 


Policy.] — The  plaintiff  insured  his  stock-in-trade 
with  the  Sun  Insurance  Office,  and  the  profits  of 
his  business  with  the  defendants,  underwriters  at 
Lloj'd's.  Both  policies  were  against  loss  by  fire. 
The  Lloyd's  policy  contained  the  following 
clause  :  "  In  the  event  of  fire  to  pay  the  same 
percentage  as  may  be  settled  by  the  Sun  on  their 
policy."  A  fire  having  taken  place  at  the 
plaintiff's  premises,  he  made  a  claim  against  the 
company,  which  was  referred  to  arbitration. 
The  umpire  found  the  value  of  the  stock  on  the 
premises  at  the  time  of  the  fire,  but  he  found 
also  that  the  claim  was  so  exaggerated  as  to  be 
fraudulent,  and  that  by  reason  of  the  provisions 
of  the  company's  policy  nothing  was  due  under 
that  policy.  The  plaintiff  then  brought  this 
action  on  the  Lloyd's  policy  to  recover  a  loss  of 
profits. 

Held — that  the  company  had  not  "settled" 
within  the  meaning  of  their  policy,  and  that 
therefore  the  plaintiff  was  not  entitled  to  recover 
on  the  Lloyd's  policy. 

Beauchamp  v.  Faber,  (1898)  3  Com.  Cas.  308  ; 
[U  T.  L.  R.  544— Bigham,  J. 

13.  Lloyd's  Fire  Policy — Warranty  —  Condi- 
tion Precedent — Liability — Principal  and  Agent.'] 
— The  defendant  and  others,  underwriters  at 
Lloyd's,  subscribed  a  fire  policy  on  the  plain- 
tiffs' stock-in-trade.  The  policy  contained  the 
following  clause  : — '•  Warranted  same  gross  rate, 
teims,  and  conditions  as,  and  to  follow,  the 
British  Law,  which  company  has  £1,750  on  the 
block  of  brick  buildings  in  which  the  risk  is  a 
portion  of  the  same."  The  buildings  were  not 
insured  with  the  British  Law  Company  for 
£1,750.  but  for  £1,350.  During  the  currency  of 
the  policy  some  of  the  plaintiffs'  goods  were 
destroyed  by  fire. 

Held — that  the  clause  was  a  warranty  that 
the  British  Law  Company  had  insured  the 
buildings  for  £1,750,  and  was  a  condition  pre- 
cedent to  the  liability  of  the  underwriters  :  that 
the  condition  precedent  not  having  been  per- 
formed, the  underwriters  had  a  good  defence  to 
an  action  on  the  policy  ;  and  that  the  plaintiffs 
had  not  proved,  as  they  were  bound  to  do,  that 
the  insurance  agent  was  not  the  agent  of  the 
assured,  but  of  the  underwriters. 

Decision  of  Mathew,  J.  ((1900)  16  T.  L,  R.  138  ; 
5  Com.  Cas.  110)  affirmed. 

Bancroft  v.  Heath,  (1901)  17  T.  L.  R.  425  ; 
[6  Com.  Cas.  137— C.  A. 

14.  Policy  Moneys  —  Insurance  of  Premises 
effected  by  Lessor  —  Puty  of  In-furance  Couqjany 
to  reinstate  Premises —  Security  for  Rebuilding 
hij  Lessor — Rigltts  of  Lessee — Fires  Prevention 
(Metropolis)  Act,  1774  (14  Geo.  3,  c.  78),  s.  83.] 
— H.  S.  demised  to  the  plaintiffs  a  club-house 
and  premises.  The  lessor  covenanted  to  keep 
the  main  walls  and  timbeis,  and  the  outside  of 
the  club-house,  and  the  sev\ers  and  drains  in  good 
order  and  sanitary  condition  during  the  term. 
The  lessees  undertook  to  keep  the  interior  of  the 
club-house  in  good  and  tenantable  repair,  damage 
by  fire  excepted.  H.  S.  insured  the  club-house 
with  the  defendants  from  all  damage  by  fire  in 
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ihe  sum  of  £4,000.  The  club-house  was  com- 
pletely destroyed  by  fire,  and  the  defendants 
agreed  with  H.  S.  that  the  amount  of  indemnity 
for  the  loss  should  be  £3,750,  and  the  defendants 
obtained  a  bond  without  sureties  from  H.  S.  in 
the  sum  of  £7,500,  that  the  sum  of  £3,750  should 
be  laid  out  and  expended  as  far  as  the  same 
would  go  towards  i-ebuilding,  reinstating  and 
repairing  the  club-house.  The  plaintiffs  made 
two  distinct  grounds  of  claim — one  as  to  the 
efficiency  of  the  security,  and  the  other  as  to 
the  remedy.  Neither  party  wished  to  have  a 
similar  building  erected,  and  the  parties  were 
not  agreed  as  to  what  should  be  built. 

Held — that  the  bond  might  be  rectified  ;  that 
if  it  were  shown  that  the  bond  was  sufficient  it 
would  be  a  complete  answer  to  the  action  ;  that 
a  mandamus  could  not  be  granted  on  the  ground 
that  the  obligation  under  the  Fires  Prevention 
(Metropolis)  Act,  1774,  could  not  be  imperative  ; 
that  the  best  remedy  would  have  been  a  claim 
for  an  injunction  to  restrain  the  defendants  from 
paying  the  insurer  without  obtaining  sufficient 
security. 

Wimbledon     Park     Golf     Club.     Ld.     v- 

[Imperial  Insurance  Co.,  Ld.,'  (1902)  18 

T.  L.  E.  815— Wright,  J 

15.  Af/ent  —  Authoritii  of  Insurer's  Af/ent  — 
JCnowlcdf/e  of  Agent — Policy  taken  out  in  Wrong 
Name — Estoppel.'l — Hags,  the  property  of  the 
plaintiff,  were  stored  in  a  wharf,  and  were  injured 
b^'  an  accidental  lire ;  the  wharf  was  occupied 
by  C,  a  wharfinger,  when  the  fire  occurred.  C. 
kept  up  with  the  defendants  a  fire  policy  in  his 
own  name  i'or  the  benefit  of  the  plaintiff.  The 
defendants'  agent  filled  up  a  proposal  form  in 
the  name  of  C.  It  was  the  intention  of  the 
agent  that  the  plaintiff  should  be  directlj^  in- 
sured, and  it  was  supposed  that  the  policy  would 
effect  an  insurance  for  the  benefit  of  the  plaintiff. 

Held — that  it  was  impossible  to  say  that  in 
point  of  law  there  could  not  be  an  estoppel 
against  the  defendants. 

Hough  r.  Guardian  Fire  and  Life  Assur- 
[ance  Co.,  Ld.,  (1!)02)  18  T.  L.  R.  273— 

Wright,  J. 

16.  Projwsul  to  Mutual  Insurance  Company — 
lliglit  to  refuse  J'olicy  on  learning  its  yh-ms.] — 
A  firm  agreed  to  insure  their  works  against  fire 
with  the  pursuers  ;  but  refused  to  accept  a  policy 
which  stated  that  the  insured  had  agreed  to 
become  members  of  the  insurance  company. 
Under  the  articles  of  association  of  the  company 
the  members  were  liable  to  contribute  in  the 
event  of  the  liquidation  of  the  company.  In  an 
action  by  the  irwsurance  company  against  the 
firm  for  payment  of  the  premium  : — 

Held — that  they  had  not  agreed  to  become 
members  of  the  company. 

8tar  Fire  and  Burglary  Insurance  Co.  r. 
[Davidson,  (1903)  5  F.  83— Ct.  of  Sess. 

17.  "  Suhject  of  Average'" — No  Average  Clause 
attached — Other     Policies — Aj)j)lying  '  Policies 


Pateahly.] — A  timber  yard  was  insured  as  a 
whole  by  a  Lloyd's  policy  for  £11,450  "  subject 
to  average,"  but  with  no  average  clause  attached. 
It  was  also  insured  in  "  zones"  for  £30,500,  i.e.,  a 
policy  for  £2,000  on  zone  A,  one  for  £3,000  on 
zone  B,  and  several  policies,  £25,500  in  all,  on 
zone  C.  A  fire  occurred  when  there  was  timber 
worth  £3(5,500  in  the  yard,  i.e.,  £1,940  in  A, 
£13,260  in  B,  and  £21,300  in  C,  and  timber  was 
destroyed  worth  £12,850,  i.e.,  £1,900  in  A, 
£9,400  in  B,  and  £1,550  in  C. 

Held — that  the  fact  that  no  average  clause 
had  been  attached  made  no  difference,  and  that, 
upon  the  true  meaning  of  the  words  "  subject  to 
average,"  the  owners  of  the  yard  could  not  claim 
to  have  the  Lloyd's  policy  applied  rateably  with 
the  others,  but  must  be  regarded  as  insured  on 
only  a  portion  of  the  property  at  risk  and  their 
own  insurers  as  to  the  rest,  and  so  liable  to  bear 
a  proportion  of  the  loss,  and  that,  therefore,  the 
Lloyd's  underwriters  were  only  liable  for  iiigg 
of  £12,850. 

Acme  Wood  Flooring  Co..  Ld.  r.  Marten, 

[(1904)  90  L.  T.  313  ;  20  T.  L.  R.  229  :  9  Com. 

Cas.  157 — Bruce.  J. 

18.  Indemnity  —  Vendor  and  Purchaser  — 
Notice  to  Treat — Fire  after  Notice — Payment  by 
Insurers — Subrogation.} — The  defendant  insured 
a  house  with  the  plaintiffs  against  fire.  During 
the  currency  of  the  policy  the  local  authority 
served  upon  the  defendant  notice  to  treat  for  the 
purchase  of  the  house  under  the  Lands  Clauses 
Acts.  After  the  notice  had  been  served  and 
before  anything  was  done  under  it  the  house  was 
destroyed  by  fire,  and  the  plaintiffs  jiaid  to  the 
defendant  the  amount  of  the  loss.  The  defen- 
dant thereupon  agreed  to  take  from  the  local 
authority  a  sum  arrived  at  by  taking  into 
account  the  amount  received  by  him  from  the 
plaintiffs.  The  plaintiffs  sued  the  defendant  to 
recover  the  amount  which  the  latter  might  have 
received  from  the  local  authority. 

Held — that  the  plaintiffs  upon  paying  the 
loss,  became  entitled  to  all  the  rights  then  vested 
in  the  defendant  in  respect  of  the  house,  includ- 
ing the  right  to  be  paid  by  the  local  authority 
the  value  of  the  house  as  at. the  date  of  the 
notice  to  treat ;  that  the  defendant  could  not 
deprive  the  plaintiffs  of  the  benefit  of  that  right 
by  any  agreement  with  the  local  authority  ; 
that  the  local  authority  were  not  entitled  to  the 
benefit  of  the  policy  ;  and  that,  therefore,  the 
plaintiffs  were  entitled  to  recover. 

The  Phcenix  Assurance  Co.,  Ld.  r.  Spooner, 

[1905]   2  K.  B.  753  ;  74  L.  J.  K.  B.  792  ;  93 

L.  T.  30(i ;   21  T.  L.  l\.  577  ;  10  Com.  Cas.  282 

54  \y.  R.  313— Bigham,  J. 

19.  Ile-in.wrance  —  Limitation,  of  Time  in 
Original  Policy — Re-insurance  Slip  attached  to 
Policy — Incorporation  if  Limitation  Clause — 
Peasonahleness.'] — A  contract  of  re-insurance 
against  loss  by  fire  was  effected  by  attaching  to 
a  jirinted  form  of  fire  insurance  policy  a  type- 
written slip  containing  the  sjjecial  terms  of  re-in- 
surance. Among  the  clauses  in  the  printed  policy 
there  was  the  following  : — "  Xo  suit  or  action  on 
this  policy  for  the  recovery  of  any  claim  shall  be 
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Fire — Continued. 

sustainable  in  any  Court  of  law  or  equity  .  .  . 
unless  commenced  within  twelve  months  next 
after  the  fire."  The  policy  contained  many 
terms  inapplicable  to  re-insurances. 

Held — that  this  clause  was  not  to  be  regarded 
as  applying  to  the  contract  of  re-insurance,  since, 
though  reasonable  in  an  insurance,  it  would  not 
be  reasonable  in  a  re-insurance. 

Decision  of  the  Supreme  Court  of  Canada  (35 
Can.  S.  C.  R.  208)  reversed. 

Home    Insurance     Co.     op    New    York    r. 

[Victoria-Montreal  Fire  Insurance  Co., 

[1907]  A.  C.  59  ;  76  L.  J.  P.  C.  1  ;  95  L.  T.  627  ; 

23  T.  L.  E.  29— P.C. 

20.  Condition  —  Second  Insurance  on  same 
Property  —  Second  Policy  Operative  only  if 
Premium  j^id — Premium  not  Paid — Recital  of 
Payment  of  Premium.~\~\n  October,  1904,  a 
policy  of  insurance  was  issued  by  the  appellants, 
an  insurance  company,  to  the  respondents  upon 
goods  against  tire,  which  contained  a  clause  that 
no  additional  insurance  on  the  property  thereby 
covered  was  allowed  except  with  the  consent  of 
the  appellants,  and  that  a  breach  of  that  con- 
dition would  render  the  policy  null  and  void  ;  and 
there  was  a  condition  indorsed  thereon  that  the 
respondents  must  give  notice  of  any  other  insur- 
ance on  the  goods,  and  that  the  giving  of  the 
notice  was  a  condition  precedent  to  the  right  of 
the  respondents  to  recover  on  the  policy.  In 
December,  1904,  a  policy  of  insurance  against  fire 
upon  the  same  goods  was  executed  by  another 
insurance  company  in  favour  of  the  respondents, 
to  whom  it  was  handed.  This  policy  contained 
a  statement  that  the  respondents  "  having  paid  " 
the  premium,  the  company  insured  the  goods 
against  damage  by  fire  ;  by  a  condition  indorsed 
on  the  policj'  it  was  provided  that  the  insurance 
would  not  be  in  force,  nor  would  the  company  be 
liable  in  respect  of  any  loss  or  damage  happening 
before  the  premium  was  actually  paid.  No 
premium  was  in  fact  paid  upon  this  policy  and 
the  respondents  did  not  give  notice  of  it  to  the 
appellants.  A  few  days  after  this  latter  policy 
was  executed  the  goods  were  damaged  by  tire. 

Held — that  the  premium  had  not  been  paid 
upon  the  second  policj',  that  policy  never  became 
effective,  and  that  therefore  the  policy  issued  by 
the  appellants  was  still  effective,  and  the  respon- 
dents were  entitled  to  recover  on  it. 

Equitable  Fire  and  Accident  Office,  Ld. 
[r.  The  Ching  Wo  Hong,  [1907  1  A.  C.  96  ; 
76  L.  J.  P.  C.  31  ;  96  L.  T.  1  ;  23  T.  L.  E.  200 

—P.C. 

III.  GENERAL. 

21.  River  Policy — Loss  arising  from  Detention 
for  Repairs — Liability  under  Policy.] — By  a 
river  insurance  policy  entered  into  between  the 
plaintiff  and  the  defendant  company  it  was 
provided  :  "  Now  this  policy  witnesseth  that  if 
during  this  insurance  the  insured  shall  sustain 
or  become  liable  to  others  for  loss  or  damage  by 
reason  of  the  collision  of  any  vessel  of  the  in- 
sured named  in   the  schedule  indorsed  hereon 


with  any  other  vessel,  or  with  any  buoy,  mooring, 
bridge,  stage,  pier,  or  wharf,  or  any  other  similar 
structure  while  such  vessel  of  the  insured  is  on 
the  waters  of  the  rivers  Thames  or  Medway 
.  .  .  the  corporation  shall,  subject  as  herein 
mentioned,  pay  or  make  good  to  the  insured 
such  loss  or  damage  and  indemnify  him  against 
such  liability."  Provided  also  that  the  policy 
shall  not  extend  to  or  cover  .  .  .  (d)  loss  or 
damage  which  the  insui-ed  may  sustain  or  be 
liable  to  others  for  ...  in  respect  of  the  cargo 
or  engagements  of  the  insured's  vessel." 

Held — that  under  this  policy  the  defendant 
company  were  not  liable  for  loss  in  consequence 
of  the  detention  of  barges  during  the  time 
occupied  with  the  repairs. 

Shelburne  &  Co.  r.  I.Aw  Investment  and 
[Insurance  Corporation,  Ld.,  [1898],  2 
Q.  B.  626  ;  3  Com.  Cas.  304  ;  67  L.  J.  Q.  B. 
944  ;    79    L.    T.    278 ;    8   Asp.    M.    C.   445— 

Kennedy  J. 

22.  Solvency — Concealment  of  material  Facts 
— Uberrima  fides.] — The  doctrine  as  to  the  con- 
cealment of  material  facts  applies  to  all  contracts 
of  insurance,  and  not  merel^^  to  marine,  fire  and 
life  insurances.  Where  a  contract  may  with 
equal  propriety  be  called  a  contract  of  insurance 
or  a  contract  of  guarantee,  the  question  whether 
it  is  a  contract  requiring  uberrima  fides  depends 
upon  its  substantial  character  and  how  it  came 
to  be  effected. 

Seaton  v.  Heath,  [1899]  1  Q,  B.  782  ;  68  L.  J. 

[Q.  B.   631  ;  47   VV.  E.  487  ;    80  L.  T.    579  ; 

15  T.  L.  E.  297  ;  4  Com.  Cas.  193— C.  A. 

Note. — Eeversed  on  a  question  of  fact  [1900] 
A.  C.  135.— H.  L.  (E.). 

23.  Money  deposited  witkBanh — First  Liquida- 
tion —  Reconstruction  —  Second  Liquidation  — 
Purcliase  by  Assets  Company — Final  Dividend.] 
— The  defendants,  in  May,  1893,  insured  the 
plaintiff  against  loss  which  he  might  incur  in 
respect  of  money  deposited  by  him  in  the  C.  M. 
Bank,  and  undertook  to  pay  interest  if  the  bank 
made  default.  The  policy  gave  the  plaintiff 
leave  to  exchange  his  deposit  receipts  for  other 
deposit  receipts  (but  not  for  shares)  in  pursuance 
of  any  scheme  of  reconstruction  without  j)re- 
judice  to  the  insurance.  The  interest  was  pay- 
able thereimder  until  the  principal  was  paid,  and 
the  principal  sums,  less  any  p<irtion  previously 
received  from  the  bank,  "  when  tlie  final  dividend 
in  bankruptcy  or  liquidation  is  declared."  Four 
days  afterwards  the  bank  suspended  payment. 
In  June,  1893,  the  C.  M.  Bank  was  reconstructed, 
and  the  bank  issued  to  the  plaintiff  deposit 
receipts  in  exchange  for  those  mentioned  in  the 
policy.  In  June,  1895,  the  reconstructed  bank 
stopped  payment,  and  was  compulsorily  wound 
up.  Subsequently  dividends  were  paid  to  the 
plaintiff  and  other  creditors.  The  last  was  paid 
in  February,  1898,  of  \s.  in  the  £,  which  did 
not,  however,  purport  to  be  a  final  dividend. 
Nothing  was  paid  afterwards  by  the  liquidator. 
The  liquidation  was  not  formally  closed,  but  was 
for  all  business  purposes  at  an  end.  What  assets 
remained  had  been  taken  over  by  an  assets 
company. 
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General — Cnntinued. 

Held — that  as  no  further  dividends  in  the 
liquidation  could  be  declared,  the  final  dividend 
had  been  declared  ;  that  the  plaintiff  was  not 
bound  to  wait  ad  infinitum.  The  debentures 
and  shares  in  the  assets  company  must  be 
treated  as  salvage,  and  the  defendants  must 
pay  the  balance  of  the  plaintiff's  claim  with 
interest. 

MuRDOCK  r.  Heath,   (1899)   80   L.  T.   50  — 

[Bigham,  J. 

24.  Fraudulent  Mh-statement  —  Inaccurate 
Answer  to  Query.'] — It  was  a  condition  of  a 
contract  of  insurance  that  fraudulent  mis-state- 
ments made  in  answer  to  queries  addressed  by 
the  insurers  to  the  insured  should  render  the 
policy  void.  The  answer  to  one  such  query  was 
inaccurate. 

Held  (dissenting  Ld.  Moncrieff,  L.C.J. 
Macdonald  absent) — that  the  policy  was  void. 

Eeid  &  Co.  v.   Employers'    Accident,  kc. 
[Insurance  Co.,  (1899)  36  S.  L.  R.  825. 

25.  Burcjlary  and  Ilouse-breaJ/inf/  —  ^^  Actual 
forcible  and  violent  Entry" — Entry  hy  opening 
unlocked  Shop  Door — Wrenching  ojf'  Padlock  of 
inner  Door.  ]  —  A  policy  of  insurance  on  a 
jeweller's  stock-in-trade  recited  that  the  assured 
was  desirous  of  effecting  an  insurance  against 
"  loss  or  damage  by  burglary  and  housebreaking 
as  hereinafter  defined,"  and  in  its  operative 
part  it  insured  him  against  loss  of  the  property 
therein  described  "  by  theft  following  upon  actual 
forcible  and  violent  entry  upon  the  premises 
whereiu  the  same  is  herein  stated  to  be  situate." 
In  the  proposal  for  the  insurance  the  assured 
stated  that  the  premises  were  a  shop,  warehouse 
and  dwelling,  and  that  they  were  protected  by 
wood  shutters  and  iron  bars,  and  iron  plates 
inside.  The  policy  contained  a  condition  that 
the  assured  should  take  all  due  precaution  for 
the  safety  of  the  property  insured  as  if  the  same 
were  not  insured  as  regards,  inter  alia,  securing 
all  doors,  windows  and  other  means  of  entrance. 
During  the  temporary  absence  of  the  porter, 
who  was  taking  down  the  shop  shutters  in  the 
morning,  tlie  fiont  door  being  shut,  but  neither 
locked  nor  bolted,  a  thief  opened  the  door  by 
turning  the  handle  and  entered  the  shop,  and, 
having  forcibly  wrench  an  iron  plate  and  padlock 
off  an  inner  door  of  the  shop-front,  stole  there- 
from part  of  the  insured  jewellery. 

Held — that  the  loss  was  not  covered  by  the 

policy. 

Decision  of  "Wills  and  Kennedy,  JJ.  ([1898] 
2  Q.  B.  136 ;  67  L.  J.  Q.  B.  807  ;  46  \V.  R.  557  ; 
78  L.  T.  813  ;  14  T.  L.  R.  435)  reversed. 

In  re  George  and  the  Goldsmiths  and 
[General  Burglary  Insurance  Associa- 
tion, [1899]  1  Q.  B.  595  :  68  L.  J.  Q.  B.  3(>5  ; 
47  VV.  R.  474  ;  80  L.  T.  248  ;  15  T.  L.  R.  230 

— C.  A. 

26.  Loan — Repayment — Guarantee  by  Under- 
writers —  Contract,  lohether  of  Insurance  or 
Suretyship.'] — An  instrument  addressed  to  the 


plaintiff  bank,  but  in  respect  of  which  the 
defendant  syndicate  paid  the  premium,  was  sub- 
scribed by  underwriters  at  Lloyd's  and  handed 
to  the  bank  by  the  syndicate  as  security  for  a 
loan  made  for  the  syndicate  upon  the  personal 
guarantee  of  two  of  the  directors  of  the  syndi- 
cate. By  the  instruments  it  was  witnesseil  that 
the  underwriters  agreed  to  "guarantee"  to  the 
bank  the  repayment  of  the  loan.  Default  having 
been  made  in  the.  repayment  of  the  loan  by  the 
syndicate  and  the  sureties,  the  underwriters  paid 
to  the  bank  the  amount  thereof,  and  brought  an 
action  in  the  name  of  the  bank  against  the 
syndicate  and  the  sureties. 

Held — that  the  contract  of  the  underwriters 
was  one  of  insurance  and  not  of  suretyship  : 
that  the  underwriters,  having  paid  the  loss,  were 
thereby  subrogated  to  the  rights  of  the  assured, 
and  were  entitled  to  sue  in  the  name  of  the 
assured,  and  to  recover  from  the  principal  debtor 
and  the  sureties  the  amount  of  the  loan  and 
interest ;  and  that  the  underwriters  and  the 
sureties  did  not  stand  in  the  relation  of 
co-sureties. 

Parr's  Bank   v.  Albert  Mines  Syndicate, 
[(1900)  5  Com.  Cas.  116— Mathew,  J. 

27.  Solvency — Concealment  of  Material  Facts — 
Uberrima  fides.] — Underwriters  at  Lloyd's  sub- 
scribed a  policy  by  which,  after  a  recital  that  the 
plaintiff  had  advanced  to  B.  £15,000  on  a  pro- 
missory note,  the  repayment  of  which  H.  had 
guaranteed,  the  underwriters  guaranteed  the 
solvency  of  H.  in  respect  to  the  promissory  note 
to  the  extent  of  £15,000.  The  underwriters 
were  not  informed  as  to  all  the  circumstances 
under  which  the  advance  of  £15,000  by  the 
plaintiff  to  B.  was  made  and  were  not  told,  and 
did  not  inquire  as  to,  the  rate  of  interest  charged 
for  the  loan,  which  was  in  fact  30  per  cent.  The 
underwriters  made  independent  inquiries  as  to 
the  solvency  of  H.  The  £15,000  was  not  repaid 
to  the  plaintiff  by  B.  or  by  H.,  who  became 
insolvent.  In  an  action  against  one  of  the  under- 
writers, the  judge  asked  the  jury  whether  the 
transaction  was  one  of  exceptional  risk. 

Held — that  the  circumstances  under  which 
the  loan  to  B.  was  made,  and  the  rate  of  interest 
charged,  were  not  facts  material  to  the  risk 
underwritten,  which  was  the  solvency  of  H., 
and  that  the  right  question  had  been  left  to  the 

jury. 

Decision  of  C.  A.  ([1899]  1  Q.  B.  782;  68 
L.  J.  Q.  B.  631  ;  47  W.  R.  487  ;  80  L.  T.  579  ;  15 
T.  L.  R.  297  ;  4  Com.  Cas.  193)  reversed. 

Seaton  r.  BURNAND,  [1900]  A.  C.  135  ;  69  L.  J. 

[Q.  B.  409  ;  82  L.  T.  205  ;   16  T.  L.  R.  232  :  5 

Com.  Cas.  198— H.  L.  (E.) 

28.  Fidelity  Guarantee  —  Bond  —  Becciver 
appointed  by  Mortgagees  under  sects.  19,  24,  C'on- 
reyancinqand  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.'U),  ss.  19,  2i—Beceirer's  Default- 
Bight  to  sue  on  Bond.] — The  National  Bank, 
who  were  the  mortgagees  of  A.'s  estate,  appointed 
B.  receiver  under  their  statutory  power  con- 
ferred by  the  Conveyancing  Act,  1881,  and  B. 
and  the  defendant  corporation   entered  into  a 
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General — Co/if  hived. 

bond  with  the  bank  conditioned  for  B.'s  due 
discharge  of  his  duty  as  statutory  receiver. 
A.  was  not  a  party  to  this  bond.  B.  having 
made  default,  the  bank  were  paid  off  the  full 
amount  of  their  demand  out  of  the  mortgaged 
estate. 

Held  (^dissent iente  Walker,  L.J.),  reversing  the 
decision  of  the  Master  of  the  Rolls  —that  A.  and 
the  bank  were  entitled  to  sue  on  the  bond  for 
the  amount  of  the  default. 

Kenney  r.  Employers'  Liability  Assurance 
[Corporation,  [1901]  1  Jr.  R.  301~C.  A.  (Ir.). 

29.  Fidelity  Policy— District  Council  Clerk- 
Increase  of  Duties  and  BisJi.] — An  insurance 
company  by  a  fidelity  policy  undertook  with  an 
urban  council  that  the  clerk  to  the  council  would 
faithfully  discharge  the  duties  of  his  office  and 
account  for  all  sums  of  money  received  by  him 
whilst  in  that  office.  At  the  date  of  the  policy 
the  council  had  a  surveyor  under  whom  certain 
works  were  being  carried  out,  and  the  surveyor 
paid  the  men  their  wages.  The  surveyor  subse- 
quently left  the  council's  employment,  and  the 
men  were  then  paid  by  the  clerk.  In  connection 
with  these  payments  the  clerk  failed  to  account 
for  certain  monej's. 

Held — that  the  loss  was  not  covered  by  the 
policy,  as  the  clerk's  duties  had  been  increased, 
and  there  was  an  increase  of  risk. 

Wembley  Urban  District  Council  r.  Poor 
[Law  and  Local  Government  Officers' 
Mutual  Guarantee  Association,  Ld., 
(1901)   65    J.    P.    330;    17   T.   L.   R.   516— 

Wills,  J 

30.  War — Seizure  hy  Belligerent  Courdry — 
Goods  commandeered — Compliance  ivith  Laws 
of  War  and  of  Belligerent  Country.]— The  plain- 
tiffs, clothiers  and  outfitters,  insured  "  the  con- 
tents "  of  their  two  stores  at  Johannesburg.  The 
risk  was  described  as  being  against  '•  direct  loss 
or  damage  to  the  above  property  by  riot,  rebellion, 
or  war  ;  no  indirect  damage  is  recoverable  under 
this  policy."  While  the  plaintiffs'  goods  were 
protected  by  the  policy  there  was  a  seizure  by 
the  agents  of  the  Transvaal  Government,  at  war 
with  Great  Britain,  the  goods  being  used  for  the 
use  of  the  Transvaal  troops  then  in  the  field  ; 
in  other  words,  the  goods  were  commandeered. 

Held  — that  the  seizures  were  analogous  to 
damage  or  destruction  by  military  operations  or 
to  capture  of  enemies'  goods  on  the  high  seas  ;  that 
the  fact  that  the  seizure  was  in  accordance  with 
the  law  of  the  belligerent  country  and  the  laws 
of  war  did  not  alter  its  hostile  character  ;  and 
that  the  loss  was  therefore  within  the  policy,  and 
the  defendant,  one  of  the  underwriters  at  Lloyd's, 
was  liable. 

Decision  of  Matliew,  J.  ((1901)  17  T.  L.  R. 
718)  affirmed. 

Curtis  &  Co.  v.  Head,  (1902)  18  T.  L.  R.  771— 

[C.  A. 

31.  Dog  —  Against  "  All  Risks,  including 
Mortality  from  any  Cause'' — "■Walking  .  .  .  to 
he  deemed  a  Safe  Arriral'' — Inability  to  use  one 


Leg — Liability  under  the  Policy.] — By  a  polic}- 
of  insurance  a  fox  terrier  dog  which  had  taken 
several  prizes  was  insured  from  the  Mersey  to 
Bombay,  and  thence  by  rail  to  Lahore.  The 
policy  was  in  the  form  of  an  ordinary  Lloyd's 
policy,  with  the  addition  of  the  following  written 
clause  :  "  This  insurance  is  against  all  risks, 
including  mortality  from  any  cause,  jettison,  and 
washing  overboard,  but  walking  at  Lahore, 
Punjab,  to  be  deemed  a  safe  arrival."  During 
the  transit  the  dog  was  injured,  and  in  conse- 
quence of  the  injury  was  unable  upon  arrival  at 
Lahore  to  use  one  of  its  legs,  being,  therefore, 
only  capable  of  locomotion  upon  three  legs. 

Held — (1)  that  the  risk  of  the  injury  was 
covered  by  the  policy,  inasmuch  as  the  insurance 
against  "  all  risks  "  was  an  addition  to  the  ordi- 
nary perils  ;  (2)  that  the  words  "  walking  at 
Lahore,  Punjab,  to  be  deemed  a  safe  arrival  "  did 
not  merely  qualify  the  risk  of  mortality,  but  had 
reference  also  to  the  other  risks  insured  against, 
so  that  if  the  dog  walked  at  Lahore  within  the 
meaning  of  the  policy  no  claim  under  it  could 
be  made;  and  (3)  that  "walking"  at  Lahore 
meant  that  the  dog  must  be  capable  of  loco- 
motion in  the  usual  way,  upon  four  legs,  and 
that,  as  it  was  unable  to  use  one  leg,  the  insurers 
were  liable  under  the  policy. 

Jacob  r.  Gaviller,  (1902)  50  V*^   R.  128  ;  87 
[L.  T.  26  ;  18  T.  L.  R.  i02  ;  7  Com.  Cas.  116— 

Kennedy,  J. 

32.  Agenfs  Brokers — Authority  of  Agent  to 
receive  Amount  of  Loss  in  Cask  only — Amount 
collected  hy  Brokers — Settlement  in  Account 
with  Agent — Liability  of  Broker  to  Assured.] — 
The  plaintiff  employed  an  insurance  agent  to 
effect  an  insurance  of  his  mare  and  unborn  foal. 
The  agent  sent  a  proposal  form  to  the  defendants, 
insurance  brokers,  who  effected  an  insurance 
with  underwriters  at  Lloyd's.  A  loss  having 
occurred,  the  plaintiff  informed  the  agent  of  the 
fact,  and  the  agent  obtained  the  policy  from  the 
plaintiff  and  sent  it  to  the  defendants.  They 
collected  the  amount  due  from  the  underwriters, 
and  paid  to  the  agent  the  balance  after  deduct- 
ing from  the  amount  a  sum  due  to  the  defendants 
from  the  agent  in  respect  of  other  transactions. 
The  agent  did  not  pay  to  the  plaintiff  the  sum 
received  by  him. 

Held — that  the  plaintiff  was  entitled  to  recover 
from  the  defendants  the  whole  amount  received 
by  them  from  the  underwriters  less  £1  per  cent, 
commission  for  collecting,  on  the  ground  that 
there  had  been  no  receipt  in  any  mode  within 
the  insurance  agent's  authority. 

LEGGEr.  Byas,  (1902)  18  T.  L.  R.  137  ;  7  Com. 
[Cas.   16— Walton,  J. 

33.  Solvency — Contract  by  Underwriters — 
Joint  or  several  Liahility — Defendants  guarantee- 
ing solvency  of  Underwriters — One  Underwriter 
not  in  fact  Liable — Liability  of  Guarantors.] — 
The  plaintiffs  agreed  to  discount  G.'s  accept- 
ances provided  that  certain  underwriters  guaran- 
teed payment  of  the  bills,  and  also  provided 
that  the  defendant  company  guaranteed  the 
solvency  of  the  underwriters.      The  defendant 


311 


INSUEANCE. 


312 


General — Continued. 

company  required  that  M.  should  be  one  of  the 
underwriters ;  and  upon  a  policy  with  the 
names  of  M.  and  four  other  underwriters  being 
produced,  the  defendant  company  issued  a 
solvency  policy. 

M.'s  signature  to  the  policy  was  attached 
without  his  authority,  and  he  was  therefore  not 
liable  under  it ;  G.  and  the  other  four  under- 
writers failed,  and  the  plaintiffs  now  sued  the 
defendant  company  on  their  solvency  policy. 

Held — that,  although  M.  (who  was  solvent) 
was  not  liable  to  them,  they  could  nevertheless 
recover  against  the  defendant  company  in 
respect  of  the  "  line  "  of  each  of  the  other  four 
underwriters,  for  (1)  the  terms  of  the  policy 
were  inconsistent  with  any  verbal  condition 
that,  unless  JI.  was  bound,  it  should  be  ineffective  ; 
and  (2)  the  liability  of  the  other  four  under- 
writers for  the  amount  of  their  "  line"  was  not 
affected  by  the  fact  that  M.  was  never  bound, 
each  insuring  the  whole  debt  with  a  limit  to  his 
liability. 

Anglo-Californian  Bank,  Ld.,  r.  LoNDO>f 

[and  Provincial  Marine  and    General 

Insurance  Co.,  Ld.,  (1904)  20  T.  L.  R.  r.65  : 

10  Com.  Cas.  1— Walton,  i. 

34.  "  Ordbuinj  Business  of  an  Underwriter  at 
Lloyd's  "  —  Policy  guaranteeing  Solvency.  ] — 
Policies  guaranteeing  that  a  person  will  meet 
his  pecuniary  obligations  are  within  the 
"  ordinary  business  of  an  underwriter  at 
Lloyd's." 

Decision  of  Bigham,  J.  (  [1903]  2  K.  B.  399  ; 
72  L.  J.  K.  B.  662  ;  51  W.  R.  652  ;  89  L.  T.  180  ; 
19  T.  L.  R.  584;  8  Com.  Cas.  252),  affirmed. 

Hambro  &  Son  v.   Burnand  and    Others, 

[1904]  2  K.  B.  10  ;  73   L.   J.  K.  B.  669  ;  52 

W.  R.  583  ;  90  L.  J.  803  ;  90  L.  J.   803  ;  20 

T.  L.  R.  398  ;  9  Com.  Cas.  251— C.  A. 

IV.  LIFE. 

See  also   Bankruptcy,   Nos,   195,  1244  ; 
Friendly  Societies  ;  Mortgages. 
(a)  Avoidance  of  Policy  and  Recovery  of 
Premiums  ;  Insurable  Interest. 

35.  Insurahle  Interest— Void  Policy  —  Life 
Assurance  Act,  1774  (14  Geo.  3,  c.  48),  s.  1.]  — 
Only  the  insurer  is  entitled  to  plead  that  a  policy 
is  void  from  want  of  interest  in  the  life  of  the 
insured  on  the  part  of  the  person  claiming  the 
proceeds  of  the  policy. 

Hadden's  Trustees  r.  Hadden,  (18H9)  1  F 
[710  ;  36  T.  L.  R.  524. 

36.  Agent — False  and  Fraudulent  Statement  by 
— Statute  of  Limitations — Di.'icorery  of  Fraud.'] 
— The  plaintiff  sued  the  P.  Assurance  Company, 
Ld.,  to  recover  back  the  premiums  paid  by  her 
under  a  policy  of  insurance  on  the  life  of  her 
father  granted  by  tiie  defendants  in  1881.  The 
policy  was  granted  upon  a  proposal  signed  by 
her  father  and  was  in  form  valid  and  regular, 
but  it  was  proved  that  all  the  premiums  had 
been  paid  by  the  plaintiff.  It  appeared  that  she 
had  been  repeatedly  urged  by  an  agent  of  the 


defendants  to  take  out  the  policy  before  she  con- 
sented to  do  so,  and  she  made  the  payments  in 
consequence  of  a  statement  by  the  defendants' 
agent  that  she  would  be  entitled  to  receive  the 
mone}'  on  her  father's  death,  which  statement 
was  false  and  fraudulent.  The  plaintiff  did  not 
know  until  shortly  before  she  brought  her  action 
in  1902  that  the  policy  was  void,  i  he  defen- 
dants, among  other  defences,  set  up  the  Statute 
of  Limitations. 

Held — that  the  plaintiff  was  entitled  to  a 
return  of  the  premiums,  and  that  the  Statute  of 
Limitations  did  not  begin  to  run  until  the  dis- 
covery of  the  fraud. 

Beee  r.   Prudential   Assurance  Co.,   Ld., 
[(1902)  66  J.  P.  729— Judge  Bompas. 

36a.  jVo  Insurable  Intercut — Innocent  Mis- 
representation as  to  Validity  of  Policy — Becorery 
of  Premiums  paid  on  void  Policy — Life  Assur- 
ance Act,  1774  (14  Geo.  3,  c.  48),  s.  \— Gaming 
Act,  1845  (8  &  9  Vict.  c.  109).  s.  18.]— Where  a 
conti-act  has  been  entered  into  through  an 
innocent  misrepresentation,  the  person  on  whose 
behalf  it  is  made  is  not  entitled  to  retain  the 
money  paid  by  the  other  party. 

The  respondent,  a  collier,  effected  through  an 
agent  of  the  appellant  company  an  insurance  on 
a  life  in  which  the  respondent  had  no  insurable 
interest.  The  justices  found  that  the  agent 
knew  this  and  yet  informed  the  respondent  that 
the  policy  would  be  "  all  right  "  and  the  money 
would  be  paid  on  the  death  of  the  assured.  The 
respondent  effected  the  assurance  relying  on  this 
statement.  The  respondent,  having  been  advised 
that  the  policy  was  bad,  as  he  had"  no  insurable 
interest,  claimed  the  return  of  the  premiums. 
The  justices  held  that  the  respondent  was 
entitled  to  the  return  of  the  premiums. 

Held — that  the  man  with  whom  the  respon- 
dent negotiated  was  skilled  in  insurance  matters, 
and  any  statement  made  by  him  would  be  justly 
relied  upon  ;  that  there  was  evidence  on  which 
the  justices  could  come  to  the  conclusion  that 
the  representation  led  the  respondent  to  believe 
that  the  policy  would  be  valid  and  effective  in 
law  ;  and  that  the  justices  were  right. 

Decision  of  Div.  Ct.  ((1902)  18  T.  L.  R.  425) 
affirmed. 

British  Workman's  and  General  Assur- 

[ance    Co.,    Ld.    r.    Cunliffe,    (1902)    18 

T.  L.  R.  502— C.  A. 

37.  Quarterly  Payments — Bays  of  Grace.] — 
By  a  life  policy  the  premiums  were  payable 
quarterly  ;  and  if  at  the  time  of  the  death  of 
the  assured  any  premium  was  more  than  thirty 
days  in  arrears  the  policy  was  to  be  void ;  the 
quarterly  payments  were  "on  account  of  the 
premium  for  the  year";  the  instalment  due  at 
an  intermediate  quarter  day  was  paid  by  the 
assignee  after,  but  in  ignorance  of,  the  death  of 
the  assured,  and  during  the  days  of  grace  (the 
jury  finding  a  valid  agreement  to  add  one  day). 

Held  (reversing  Ridley,  J.)  —that  the  holder 
could  recover  ;  that  there  was  no  question  of 
revival  or  renewal  of  the  policy  in  the  case  of 
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payment  of  an  intermediate  instalment  during 
the  days  of  grace  ;  and  c[U(e.re,  whether  in  the 
case  of  annual  payments,  "  days  of  grace  "  can 
be  said  to  mean  only  a  continuing  offer  to  renew 
at  the  old  rate  of  premium,  if  the  assured  is  still 
alive  at  the  time  of  payment. 

Dicta  in  Pritchard  v.  Mercliants  and  Trades- 
men's IJfe  Insurance  Society  ((1858)  3  C.  B.  (n.S.) 
622  ;  4  Jur.  (N.S.)  307  ;  27  L.  J.  C.  P.  169  ;  6 
W.  R.  340)  doubted  and  distinguished. 

Decision  of  Eidley,  J.  ((1902)  18  T.  L.  R.  511) 
reversed. 

Stuakt   r.   Freeman,   [1903]  1  K.  B.  47  ;  72 

[L.  J.  K.  B.  1  ;    51  W.  R.  211  ;    87  L.  T.  516  ; 

19  T.  L.  R.  24— C.  A. 

38.  Life — Jlorfuary  Calls  by  a  Mutual  iSociety 
— "  To  be  apportioned  accordiny  to  Aye  of 
Members" — Whether  "aye  at  Date  of  Policy ,"  or 
"  aye  at  Pate  of  Call  " — Construction  of  Contract 
— "  Tricky  and  mideadiny  "  Documents — Ground 
for  Rescission.^ — The  plaintiff  in  1881  insured  his 
life  in  the  defendant  association,  and  duly  paid 
all  mortuary  calls,  which  according  to  the  con- 
tract were  to  take  the  form  of  an  assessment  on 
all  the  members  "to  be  apportioned  among  the 
members  according  to  the  age  of  each  member." 
For  many  years  these  calls  were  apportioned 
according  to  age  of  members  at  the  date  of  their 
policy  ;  but  the  directors  suddenly  began  to 
apportion  them  according  to  the  age  of  each 
member  at  the  date  of  the  call. 

The  plaintiff  claimed  a  declaration  that  the 
contract  did  not  allow  of  this  course,  and  also 
rescission  on  the  ground  of  misrepresentation. 

Held — that  the  contract  (which  is  too  long 
to  refer  to  here  in  any  detail)  must  be  set 
aside  on  the  ground  of  misrepresentation  (apart 
from  fraud)  ;  for  the  documents  circulated 
by  the  association,  and  especially  one  headed 
"  Life  Assurance  at  half  the  usual  rates," 
were  "  inaccurate,  tricky,  and  misleading,"  and 
the  nature  of  the  policy  granted  to  the  plaintiff 
was  quite  inconsistent  with  the  agent's  letters 
and  verbal  representations,  as  to  which  there  had 
been  no  cross-examination  of  the  plaintiff. 

The  order  was  for  rescission,  and  a  return  of 
all  moneys  paid  under  the  policy,  with  interest 
at  the  rate  of  4  per  cent,  from  the  date  of  each 
payment. 

Decision  of  C.  A.  (19  T.  L.  R.  342)  affirmed. 

Foster    v.    Mutual    Reserve    Fund    Life 
[Association,   (1904)    20   T.   L.   R.   715— 

H.  L.  (E.). 

39.  Lapse  of  Policy  by  non-payment  of  Pre- 
mium—  Subsequent  Receipt  upon  Conditions  — 
Neglect  of  Ass^ored  to  read  such  Conditions — 
Effect. "\ — A  policy  upon  the  life  of  W.  lapsed  by 
reason  of  a  premium  being  unpaid  for  thirty 
days.  The  premium  was  subsequently  sent  to 
the  company,  who  returned  a  receipt  therefor. 
W.  knew  that  there  was  some  printing  on  the 
back  of  such  receipt,  but  did  not  trouble  to  read 
it ;  it,  in  fact,  stated  that  the  policy  had  lapsed, 
and  that  the  present  payment  was  only  accepted 


on  the  condition  that  the  assured  had  been  in 
good  health  for  twelve  months. 

Held — that  the  company  could  ve\j  upon  the 
condition  ;  and  that,  as  W.  was  admittedly  in  bad 
health  at  the  time,  the  policy  was  of  no  effect. 

Handler  ;-.  Mutual  Reserve  Fund  Associa- 
[tion,  (1904)  90  L.  T.  192— C.  A. 

40.  Want  of  Insurable  Interest  —  Funeral 
Expenses — Innocent  misrepresentation  by  Ayent 
as  to  ■ralidity  of  Policy  —  Premiums  paid  on 
Void  Policy  not  recoverable  —  Life  Assurance 
Act,  1774  (14  Geo.  3,  c.  48),  ss.  1,  2.]— Money 
paid  under  an  illegal  contract  cannot  be  recovered, 
where  the  parties  are  in  pari  delicto. 

The  plaintiff  took  out  two  policies  on  his 
mother's  life  on  the  innocent  representation  of 
the  defendants'  agent  that  they  would  be  valid. 
Both  were  in  fact  void  for  want  of  insurable 
interest  under  the  Life  Assurance  Act,  1774, 
unless  one  was  made  valid  by  a  statement  in  the 
proposal  form  that  it  was  for  the  mother's  funeral 
expenses.  The  jury  found  that  in  fact  nothing 
was  said  to  the  plaintiff  about  funeral  expenses, 
and  the  Divisional  Court  held  both  policies  to  be 
void. 

Held — that  as  the  agent  had  made  the  state- 
ment innocently,  the  plaintiff  could  not  recover 
the  premiums  paid  by  him. 

Pritish  Worltman'sand  General  A.'isurance  Co. 
V.  Cunliffe  ((1902)  18  T.  L.  R.  .502,  No.  36a, 
supra)  followed. 

Decision  of  Div.  Ct.  ([1903]  2  K.  B.  92  ;  72 
L.  J.  K.  B.  630  ;  19  T.  L.  R.  474  ;  89  L.  T 
94)  reversed. 

Harse  v.  Pearl  Life  Assurance  Co.,  Ld., 
[[1904]  1  K.  B.  558  ;  73  L.  J.  K.  B.  373  ;  52 
W.  R.  457  ;  90  L.  T.  245 ;  20  T.  L.  R.  264— 

C.  A. 

40a.  Innocent  Mis-statement  as  to  Age — 
Different  Conditions  in  Proposal  and  Policy — 
Reading  Documents  together  —  Accejrtance  of 
Premiums  after  Discovery  of  Mistake — Affirm- 
ance of  Contract.'] — A  lady  took  out  a  policy 
entitling  her  to  receive  a  lump  sum  on  attaining 
the  age  of  sixty.  In  the  proposal  form  she  by 
error  stated  herself  to  be  three  years  younger 
than  she  really  was. 

The  mistake  when  discovered  was  notified  to 
the  company,  who  subsequently  accepted  two 
annual  premiums. 

The  proposal  contained  a  clause  to  the  effect 
that  the  proposal  and  declaration  as  to  age 
should  be  the  basis  of  the  contract,  and  that 
any  untrue  statement  therein  should  render  the 
policy  void  and  premiums  forfeited. 

The  policy  contained  a  proviso  for  avoidance 
and  forfeitiire  in  the  event  of  the  policy  having 
been  obtained  by  wilful  misrepresentation. 

Held — (1)  that  the  proposal  and  declaration 
must  be  read  with  the  policy. 

Fowkes  V.  Manchester  and  London  Life  Assur- 
ance and  Loan  Association  (  (1863)  3  B.  &  S.  917) 
followed. 

(2)  that,  therefore,  only  a  wilful  misrepre- 
sentation would  entitle  the  company  to  avoid 
the  policy  and  forfeit  the  premiums. 
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(3)  that  on  discovering  the  error  they  might 
have  returned  past  premiums  and  declined  to 
continue  the  policy  ;  but 

(4)  that,  on  the  facts,  they  had  elected  to 
affirm  the  policy,  and  must  pay  the  policy  moneys 
upon  the  assured  actually  attaining  the  age 
of  (JO. 

Hemmixgs  r.  Sceptre  Life  Association,  Ld., 

[1905]   1  Ch.  365  ;  74  L.  J.  Ch.  231  ;  92  L.T. 

221  ;  21  T.  L.  E.  207— Kekewich,  J. 

40b.  Mutual  Society — Maximum  Calls — 3lis- 
repre>!entation — Delay — Rescissio7i  of  Contract.  ] 
— Policy  holders  in  a  mutual  insurance  company 
brought  actions  for  rescission  and  return  of 
premiums  with  interest  on  the  ground  of  mis- 
representation :  the  complaint  being  that  it  had 
been  i-epresented  to  them  that  the  maximum 
amount  of  calls  was  fixed,  whereas  in  fact  they 
were  not  fixed  and  in  recent  years  largely 
increased  calls  had  been  made  upon  him. 

Tlie  company  did  not  dispute  the  misrepre- 
sentation, but  contended  that  the  plaintiffs  had 
lost  their  rights  by  laches. 

Held — that  in  paying  the  increased  calls 
under  protest  the  plaintiffs  had  not  waived  their 
rights,  and  that  under  the  circumstances  they 
had  not  been  guilty  of  unreasonable  delay  and 
were  entitled  to  succeed.  The  question  as  to 
what  was  a  reasonable  time  within  which  to 
apply  for  relief  was  "  inextricably  involved  in 
the  nature  of  the  transactions." 

Foster  v.  Mutual  Reserve  Life  Ircsurance  Co. 

(20  T.  L.  R.  715— H.  L.,  No.  38,  «?/-/jm)  followed. 

Cross  v.  Mutual  Reserve  Life  Insurance 

[Co.,  (1905)  21  T.  L.  R.  15— Buckley,  J. 

Merino  v.  Mutual  Reserve  Life  Insurance 

[Co.,  (1905)  21  T.  L.  R.  167— Joyce,  J. 

MoLLOY  V.  Mutual  Reserve  Life  Insurance 

[Co.,  (1905)  22  T.  L.  R.  59— Eady,  J. 

41.  Insurance  effected  on  Sister's  Life  in 
Name  of  the  Assured— ^^  Persons  Interested  " — 
llleyahty  of  Contract — Insurances  Upon  Lives 
Act,\ll\  (14  Geo.  3,  c.  48),  ss.  2,3.]— The  plaintiff 
insured  the  life  of  his  sister  with  the  defendant 
company,  but  the  policy  purported  to  be  signed 
by  the  sister  only,  and  his  name  did  not  appear 
in  tliat  document.  On  a  claim  to  recover  the 
amount  of  the  policy  ; — 

Held— that  the  name  of  the  plaintiff,  who 
admittedly  was  the  person  interested  in  the 
policy,  not  appearing  in  the  policy,  the  action 
could  not  be  maintained. 

Forgan  v.  Pearl  Life  Assurance  Co.,  (1907) 
[51  Sol.  Jo.  230— Div.  Ct. 

(b)  "Carrying  on  Business." 

42.  Representation  ly  Agent— False  Repre- 
sentation—Indncinci  Assured  to  continue  Policy 
-Authority  of  Agent.']— Ihc  plaintiff  took  out 
a  policy  of  insurance  with  the  defendants 
through  an  agent  of  the  latter  upon  the  life  of 
another.  The  policy  provided  for  the  payment 
of  the  premiums  during  the  life  of  the  person 


whose  life  was  insured;  and  one  of  the  con- 
ditions was  that  all  alterations  in  the  policy 
must  be  made  and  signed  at  the  defendants' 
office  on  their  printed  and  stamped  forms.  After 
paying  one  year's  premiums,  upon  the  plaintiff 
stating  that  she  would  pay  no  more  premiums, 
the  agent  told  her  that  when  she  had  paid  five 
years'  premiums  in  all  she  would  be  entitled  to 
the  policy  free  of  future  premiums.  The  plaintiff 
thereupon  paid  the  premiums  for  four  years 
more,  and  refused  to  pay  any  further  premiiims. 
The  defendants,  who  had  not  authorised  the 
agent's  representation,  demanded  premiums  after 
the  five  years  as  a  condition  of  the  policy  being 
kept  on  foot.  The  plaintiff  thereupon  sued  to 
recover  the  four  years'  premiums. 

Held — that  plaintiff  was  entitled  to  recover. 
Kettlewell  r.  Refuge  Assurance  Co.,  Ld., 
[1907]  2  K.  B.  242  ;    76  L.  J.  K.  B.  711  ;    97 
L.  T.  106  ;  23  T.  L.  R.  506— Div.  Ct. 
See  also  Nos.  51,  58,  60. 

43.  Anmiitics  upon  Human  Life — Life  Annui- 
ties granted  to  Customers  of  Tea  Dealers  who 
.should  become  Widoivs — Life  Assurance  Act, 
1870  (33  &  34  Vict.  ^.61),  ss.  2,  3.]— N.  &  Co., 
tea  dealers,  perfectly  bond  fde,  and  in  order  to 
promote  the  sale  of  their  tea.  offered  to  every 
woman  who  should  have  become  a  widow  since 
Christmas,  1897,  and  who  since  tljat  date  should 
have  purchased  not  less  than  a  specified  quantity 
of  tea  per  week  for  the  last  five  consecutive 
weeks  previously  to  her  becoming  a  widow,  a 
pension  of  10*'.  or  os.  a  week,  payable  as  long  as 
she  remained  a  widow,  and  they  offered  a  similar 
pension  to  every  woman  who  became  a  widow 
previously  to  Christmas,  1897,  or  previously  to 
her  commencing  to  purchase  N.  &  Co.'s  tea,  pro- 
vided she  should  have  purchased  a  specified 
quantity  of  tea  per  week  for  ten  years.  Cards 
were  issued  to  women  who  desired  to  qualify  for 
a  pension  at  a  charge  of  \d.  The  holder  of  a 
card  entered  the  purchases  of  tea  made  by  her, 
and  the  entries  weie  cheeked  from  time  to  time 
by  N.  &  Co.  's  manager.  Records  of  the  purchases 
were  also  kept  in  N.  &  Co.'s  books,  which  were 
to  be  prima  facie  evidence  of  the  fact  of  the 
purchases.  By  a  trust  deed  N.  &  Co.  undertook 
to  pay  to  trustees  a  proportion  of  their  profits 
for  the  purpose  of  forming  a  fund  for  the 
payment  of  these  pensions. 

Held  —  that  in  connection  with  their  tea 
business  N.  &  Co.  were  carrying  on  a  scheme 
of  insurance  by  granting  annuities  to  women 
who  bought  their  tea,  which  became  effective 
on  the  death  of  their  husbands ;  and  that  the 
magistrates  came  to  a  perfectly  right  conclusion 
on  the  facts  that  N.  &;  Co.  were  carrying  on 
the  business  of  life  assurance  in  the  United 
Kingdom  within  the  meaning  of  the  Life  Assur- 
ance Companies  Act,  1870. 

Nelson  &  Co.  v.  Board  of  Trade,  (1901)  65 

[J.  P.  487  ;  49  W.  R.  590  ;  84  L.  T.  565  ;  17 

T.  L.  R.  456— Div.  Ct. 

44.  Company  carrying  on  other  Businesses — 
Winding-up — Proposed  Scheme — Reduction  of 
Contracts — Life  Assurance  Companies  Act,  1870 
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(33  &  34  Vict.  c.  61),  ss.  4,  22.]— A  company 
carrying  on  business  as  tea  dealers  offered  to 
customers  pensions  payable  during  widowhood. 
To  form  the  premium  income  required  for  this 
purpose,  the  price  of  tea  was  loaded  with  a  sum 
of  Sd.  per  pound. 

Held — that  it  was  being  carried  on  in  breach 
of  sect.  4  of  the  Life  Assurance  Companies  Act, 
1870,  because  the  M.  per  pound  was  not  a 
separate  sum  capable  of  being  carried  to  a 
separate  account  as  required  by  that  section, 
the  whole  sum  paid  being  a  contributory  sum 
for  securing  two  benefits,  i.e.,  the  present  receipt 
of  a  pound  of  tea,  and  the  expectation  of  a  future 
contingent  payment. 

The  company  being  insolvent  was  ordered  to 
be  wound  up  upon  the  petition  of  creditors. 
Thereupon,  a  scheme  was  proposed  by  which  a 
new  company  should  take  over  the  insurance 
part  of  the  business. 

Held— that  although  sect.  22  of  the  Act  of 
1870  provides  for  a  reduction  of  contracts,  it 
does  not  authorise  a  provision  by  which  assured 
persons  will  get  reduced  benefits  as  a  result  of 
new  contracts  with  a  new  company. 

Effect  of  sect.  22  discussed. 
In  RE  Nelson  &  Co.,  [1905]  1  Ch.551 ;  74  L.J. 

[Ch.  290  ;  53  AV.  R.  361  ;   92  L.  T.  404  ;   21 
T.  L.  R.  274  ;  12  Mans.  54--Buckley,  J. 

46.  Windlng-tq)  —  Company  carrying  on 
other  Business — Fund  set  apart  for  Life 
Policies — Bight  of  General  Creditors  of  Com- 
pang — Life  Assurance  Companies  Acts,  1870 
(33  &  34  Vict.  c.  61),  .«;.  4  ;  and  1872  (35  &  36 
Vict.  c.  41),  s.  1.] — A  company  was  formed  to 
acquire  the  business  and  goodwill  of  a  tea  dealer 
and  to  effect  insurances  for  life  and  to  issue 
pensions.  By  the  articles  of  association  the 
directois  were  to  set  aside  three-fourths  of  the 
profits  earned  by  the  company  in  each  week  as  a 
fund  to  meet  the  liability  of  the  company  in 
respect  of  customers'  pension  cards,  and  the  sum 
so  set  aside  was  to  be  applied  in  discharge  of  the 
company's  liability  thereunder,  and  so  far  as  in 
any  week  the  whole  amount  should  not  be 
distributed,  the  balance  was  to  be  carried 
forward  and  might  be  applied  at  the  discretion 
of  the  directors  in  making  good  any  deficiency 
in  any  future  weeks  in  respect  of  such  pensions  ; 
but  the  company  were  not  to  be  liable  in  respect 
of  the  pensions  beyond  the  amount  of  the  three- 
fourths  of  the  piofits,  and  if  the  three-fourths 
should  be  insufficient  to  pay  the  weekly  pensions 
in  full,  the  pensions  should  abate.  The  company 
issued  cards  to  their  customers,  upon  which  the 
purchases  of  tea  were  entered,  and  each  customer 
who  became  a  widow  was  to  be  entitled  to  a 
weekly  pension  provided  that  she  had  purchased 
a  certain  quantity  of  tea  for  52  weeks  before 
widowhood.  The  company  deposited  £20,000 
in  Court  under  sect.  4  of  the  Life  Assurance 
Companies  Act,  1870.  The  company  having 
been  ordered  to  be  wound  up  : — 

Held — that  the  £20,000  and  the  sum  specially 
appropriated  out  of  the  profits  to  meet  the 
pensions  were  available  to  satisfy  the  obligations 


of  the  company  to  their  pensioners  and 
customers  ;  and,  further,  that  as  between  the 
pensioners  and  the  customers  the  claims  of  the 
pensioners  had  priority. 

In  re  Nelson  &  Co.,  Ld.,  (1907)  24  T.  L.  R.  74 

[-C.  A. 
See  also  No.  64. 


(c)  Construction  of  Policy. 

47.  Condition  Precedent — Lntevest  in  the  Life 
— Settlement  of  Difference  or  Dispute — Vesting 
Jurisdiction.'] — A  policj'  granted  by  the  defen- 
dants on  the  life  of  a  third  person  contained  a 
recital  that  the  proposer  alleged  that  she  was 
interested  in  the  life  of  the  assured,  "of  which 
allegation  satisfactory  proof  has  to  be  furnished 
to  the  directors  of  the  company,"  and  went  on  to 
provide  that  should  any  difference  or  dispute 
arise  between  the  proposer,  or  any  one  claiming 
on  her  behalf,  and  the  company,  the  difference 
should  be  referred  to  and  decided  by  the  judge 
of  the  county  court,  who,  or  his  deputy,  should 
alone  have  jurisdiction  to  hear  and  determine  it. 

Held — that  the  language  of  the  policy  was 
far  too  ambiguous  to  justify  the  Court  in  holding 
that  the  proof  of  insurable  interest  was  a  con- 
dition precedent  of  the  defendants'  liability  ; 
and  that  as  there  was  no  express  agreement  that 
the  difference  or  dispute  should  not  be  tried 
before  a  jury  in  the  county  court,  there  was 
nothing  to  oust  the  jurisdiction  of  the  jury. 

Cowell  r.  Yorkshire  Provident  Life 
[Assurance  Co.,  (1901)  17  T.  L.  R.  452— 

Div.  Ct. 

48.  Policy  taken  out  hg  a  Person  '■^  for  behoof 
of  and  pagahle  to  Another — Presumption  that 
the  Latter,  if  no  Belafion  to  the  Former,  is  a  Trtistee 
for  the  Former.]  — If  a  ))urchase  of  real  or  per- 
sonal property  be  made  by  one  in  the  name  of 
another,  the  presumption  is  that  the  latter  is  a 
trustee  of  the  property  for  the  person  who  pays 
the  money,  unless  the  parties  stand  in  the 
relation  of  parent  and  child. 

A  policy  was  taken  out  by  S.  on  his  own  life  a 
great  many  years  ago,  "  for  behoof  of  "  his  wife's 
sister,  and  her  name  appeared  in  the  policy  as 
the  person  to  whom  the  money  was  to  be  paid. 
The  policy  was  never  handed  to  her,  and  she 
died  before  S.,  and  the  premiums  were  always 
paid,  and  were  paid  for  many  years  after  her 
death,  by  S. 

Held — that  it  was  a  case  of  a  man  taking  the 
policy  out  in  the  name  of  another,  not  standing 
in  any  relation  to  him,  and  that  would  meet  the 
presumption  as  to  a  purchase  made  by  one  in 
the  name  of  another  ;  and  that  although  the 
legal  personal  representative  of  the  lady  would 
be  the  person  entitled  to  receive  the  money  at 
law  and  to  give  a  receipt  for  it,  in  equity  the 
money  belonged  to  the  legal  personal  representa- 
tive of  S.,  who  took  out  the  policy. 

In  re  a  Policy  No.  6,402  of  the  Scottish 
[Equitable  Life  Assurance  Society, 
[1902]  1  Ch.  282  :  71  L.  J.  Ch.  189  ;  50  W.  R. 
327  ;  85  L.  T.  720  ;  18  T.  L.  R.  210— Joyce,  J. 
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49.  PoUnj  for  Benefit  of  Wife  and  Ch  'ddren — 
Second  Wife — Children  of  both  Marria(ie>i — 
Married  Women  a  Property  Act,  1882  (45  &  46 
Vict.  c.  lo),  .1.  11.] — A  man  who  had  a  wife  and 
children  alive  effected  an  insurance  on  his  life 
for  the  benefit  of  "  my  wife  and  children  ' '  under 
sect.  11  of  the  Married  Women's  Property  Act, 
1882.  His  wife  died,  and  he  married  again,  and 
had  children  by  his  second  wife. 

Upon  his  death,  his  wife  and  some  children  of 
each  marriage  being  alive  : — 

Held — that  his  second  wife  and  children  of 
both  marriages  took  under  the  policy  as  joint 
tenants. 

In  re  Browne's  Policy.  Browne  v.  Browne, 

[1903]   1  Ch.  188  ;  72  L.  J.  Ch.  8.5  ;  51  W.  R. 

364  ;  87  L.  T.  588  ;  1!)  T.  L.  R.  98— 

Kekewich,  J. 

60.  PoVidj  '\for  Benefit  of  his  Wife,  or,  'if  she 
l)e  dead,  heliceen  his  Children  in  eqval  Propor- 
tions"—  Children  horn  svlisei/itenth/ — Death,  of 
Wife — Child  of  a  Second  Marriage — Jl/rrried 
Wome?i's  Pro2)erty  Act,  1870  (33  &  34  Vict.^.  93), 
s.  10.] — A  man,  with  a  wife  and  children  alive, 
effected  an  insurance  upon  his  life  under  the 
Married  Women's  Property  Act,  1870,  "for  the 
benefit  of  his  wife,  or,  if  she  be  dead,  between 
his  children  in  equal  proportions."  After  the 
birth  of  other  children  his  wife  died  ;  and  subse- 
quently he  had  a  child  by  a  second  wife,  who 
survived  him.     On  his  death  : — 

Held — that  the  policy  moneys  must  be 
divided  equally  between  the  children  of  the  first 
and  second  marrifiges,  and  that  the  widow  took 
no  interest  in  them. 

In  re  Broicne's  Policy  (snjjra)  distinguished. 

In  re  Burrow's  Trusts  ((1864)  10  L.  T.  184) 
followed. 

In  re  Lyne's  Trust  ((1869)  L.  R.  8  Eq.  65  ; 
38  L.  J.  Ch.  471  ;  20  L.  T.  735  ;  Malins,  V.-C.) 
not  followed. 

In  ke  Griffith's  Policy,  [1903]  1  Ch.  739  ;  72 
[L.  J.  Ch.  330  ;  88  L.  T.  547— Joyce,  J. 

51.  Suicide,  Warranty  not  to  commit — Efi'ect.'] 
— The  defendants  issued  to  the  plaintiffs  a 
policy  upon  the  life  of  F.  ;  in  the  application 
■therefor  (which  was  made  part  of  the  contract) 
he  "  warranted  and  agreed  "  not  to  commit 
suicide,  whether  sane  or  insane,  within  a  year. 
During  the  year  he  did  commit  suicide  in  a  fit 
temporary  insanity. 

Held — that  the  plaintiffs  could  not  recover, 
the  warranty  constituting  a  limitation  of  the 
defendants'  liability  under  the  policy,  and  not 
merely  a  personal  covenant  by  F.,  for  breach  of 
which  the  defendants  could  recover  damages 
against  his  estate. 

Decision  of  Bigham,  J.  ([1904]   1  K,  B.  832  ; 
73  L.  J.  K.  B.  546  ;  52  W.  K.  366  ;  90  L.  T.  484  ; 
20  T.  L.  R.  368  ;  9  Com.  Cas.  217),  affirmed. 
Ellinger  &  Co.  ('.  Mutual  Life  Insurance 

[Co.  OF  New  York,  [1905]  1  K.  B.  31  ;  53 

W-  R.  134  ;  91    L.  T.  733  ;  10  Com.  Cas,  22  ; 
74  L.  J.  K,  B.  39  ;  21  T.  L.  R.  20— {?,  A. 


52.  Insurance  by  Newspaper — Decision  of 
Editor  as  to  Next  of  Kin — Finality  of  Decision.'] 
— A.  was  killed  in  a  railway  accident,  and  there- 
upon, by  reason  of  his  carrying  a  certain  news- 
paper, £1,000  became  payable  to  "the  person 
adjudged  by  the  editor  to  be  '  his  next  of  kin.'  " 
The  advertisement  of  the  insurance  scheme  pro- 
vided that  "  the  person  or  persons  who  shall  be 
adjudged  by  the  editor  to  be  the  next  of  kin  of 
the  deceased  shall  be  the  only  person  or  persons 
to  receive  and  give  a  valid  discharge  for  the 
money." 

A.  was  survived  by  three  brothers  and  one 
sister  ;  but  the  editor  learning  that  she  bad  been 
practically  dependent  on  him,  adjudged  her  to 
be  the  next  of  kin  and  paid  her  the  £1,000. 

Held — that  as  the  editor  had  acted  bond  fide 
in  giving  his  decision,  the  brothers  had  no  claim 
against  their  sister. 

Hunter  r.  Hunter,  (1905)  7  F.  136— Ct.    of 

[Sess. 

53.  "  Violent,  accidental,  external  and  risible 
means" — Heart  Failure  —  Ejecting  Drunlten 
Man] — A  policy  of  insurance  against  death  by 
accident  provided  that  the  policy  moneys  should 
become  payable  if  "  the  assured  shall  sustain  any 
bodily  injury  caused  by  violent,  accidental,  exter- 
nal and  visible  means  within  the  meaning  of  this 
policy  and  the  conditions  hereto,  and  such  injury 
shall  be  the  sole  and  immediate  cause  of  the 
death  of  the  assured."  The  assured,  who  was 
apparently  in  good  health,  was  ejecting  a 
drunken  man  from  his  premises,  using  some 
force  by  pushing  and  pulling  him  in  order  to 
overcome  his  passive  resistance.  Immediately 
afterwards  he  complained  of  a  pain  in  his  chest, 
and  he  died  of  heart  failure  in  a  month.  At 
the  time  of  the  injury  his  heart  was  in  a  weak 
and  unhealthy  condition,  though  this  was  not 
known  to  the  assured.  The  effect  of  the  exer- 
tion was  to  cause  dilation  of  the  heart,  which 
was  the  cause  of  death. 

Held — that  there  was  no  "accident,"  and  the 
policy  moneys  were  not  recoverable. 

ScARR  r.   The    General   Accident    Assur- 

[ance  Corporation,  Ld.,  [1905]  1  K.  B. 

387  ;  74  L.  J.  K.  B.  237  ;  92  L.  T.  128  ;  21 

T.  L.  R.  173— Bray,  J. 

54.  Death  from  Accident — "  Outward,  exter- 
nal and  visible  Cause'' — Cause  of  Death — 
Found  Drowned — Co7iditi.on  against  Suicide — 
Burden  of  Proof — Presumption  againM  Crime.] 
— H.  insured  his  life  with  the  defendant  com- 
pany under  a  policy,  which  was  to  become  a 
claim  if  he  sustained  any  bodily  injurj^  by  acci- 
dent from  an  outward  external  and  visible 
means  or  cause,  and  died  solely  from  the  effects 
of  such  accident  within  ninety  days ;  but  the 
company  was  only  bound  to  pay  after  proof, 
satisfactory  to  the  directors,  of  the  cause  of  death 
had  been  given.  The  policy  was  not  to  extend 
to  death  by  suicide. 

H.  was  found  drowned. 

Held  (1) — that  death  by  drowning  is  death 
from  an  outward  external  and  visible  means  or 
cause,  and  \!i  prima  facie  death  by  accident ;  if 
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there  be  the  same  weight  of  evidence  iu  favour 
of  accident  and  suicide  there  is  a  presumption  of 
law  against  the  latter  sufficient  to  support  a 
claim  under  the  policy  ;  (2)  That  under  the 
policy  the  onus  was  on  H.'s  representatives  to 
give  to  the  company  such  proof  of  his  death  by 
drowning  and  the  proximate  cause  thereof  as 
ought  reasonably  to  satisfy  them  that  the 
drowning  was  accidental. 

Harvey  r.  Ocean  Accident  axd  Guarantee 
[Corporation,  (1905)  2  Ir.  E.  1— C.  A. 

55.  Ihisland  aiul  Wife — Policy  of  Insurance — 
Pulicij  for  Benefit  of  Widow — Second  Wife — 
Married  Women's  Property  Act,  1870  (33  &  34 
Vict.  c.  93),  s.  10.] — A  married  man  purporting 
to  act  under  the  provisions  of  the  Married 
Women's  Pjoperty  Act,  1870,  took  out  a  policy 
on  his  own  life  for  the  benefit  of  his  "  widow,  or 
widow  and  children,  or  some  one  of  them,  in 
such  shares--,  proportions,  and  interest,  and 
generally  in  such  manner"  as  the  husband 
should  by  deed  or  will  appoint.  His  wife  sub- 
sequently died,  leaving  children,  and  the  hus- 
band married  again  and  had  a  child  by  his 
second  wife.  By  deed  he  appointed  the  policy 
moneys  to  his  second  wife  absolutely. 

Held — that  "  widow  "  in  the  policy  meant 
the  person  who  at  the  death  of  the  husband 
should  become  his  widow,  and  that  therefore  the 
widow,  whether  she  was  or  was  not  within  the 
Act,  took  the  policy  moneys  under  the  appoint- 
ment by  virtue  of  the  contract  with  the 
insurance  company. 

Held,  also,  that  she  was  entitled  under  the 
Act. 

In  re  Browne's  Policy  ([1903]  1  Ch.  188  ;  72 
L.  J.  Ch.  85  ;  51  W.  R.  36i  ;  87  L.  T.  588  ; 
19  T.  L.  E.  98— Kekewich,  J.,  No.  49.  supra?) 
followed. 

In  re  Tarker's  Policies,  Parker  c.  Parker, 
[1906]  1  Ch.  526  ;  75  L.  J.  Ch.  297  ;  54  W.  E. 
329  ;  94  L.  T.  477 ;  22  T.  L.  E.  259— Eady,  J. 

56.  Hushand  and  Wife— Wife  insuring  her 
Life  in  facour  of  Husband  —  Iluslaml  pre- 
deceasing Wife  —  Title  to  Policy  —  3Iarried 
^\  omen's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  11.]— A  wife  insured  her  own  life  in  favour  of 
her  husband  under  the  Married  Women's  Pro- 
perty Act,  1882,  the  insurance  company  cove- 
nanting to  pay  £1,000  to  the  husband  or  his 
executors,  administrators,  or  assigns  on  the 
death  of  the  wife.  The  husband  paid  the 
premiums  on  the  policy,  but  predeceased  tire 
wife. 

Held— that  his  interest  in  the  policy  was  not 
dependent  on  his  surviving  his  wife,  and  that 
the  policy  belonged  to  his  executor  and  not  to 
his  wife. 

Prescott  c.  Prescott.  [190G]  1   Ir.  E.  15.-5— 

M.  E. 

(d)  Jurisdictiou  of  Justices. 

57.  Industrial  As.virance  Compani/~-Jfoneys 
due  vnder  Policy— Dispute— Pwceipt  'of  Smaller 

B.D.— VOL.    II. 


Sum,  in  Full  Bischarye — Inability  of  Claimant 
to  appreciate  Legal  Position — Power  of  Court  of 
Summary  Jurisdiction  to  ignore  ReceijJt — Col- 
lecting Societies  and  Industrial  Assurance  Com,- 
panies  Act,  1896  (59  &  60  Vict.  c.  26),  s.  7.]— 
A  dispute  liaving  arisen  between  an  indus- 
trial assurance  company  and  the  widow  of  a 
person  insureil  as  to  the  payment  of  moneys 
under  the  policy  of  assurance,  and  an  agreement 
having  been  made  between  the  company  and  the 
widow  that  the  widow  should  accept  repayment 
of  the  premiums  in  full  satisfaction  of  her 
claim  : — 

Held — that  the  court  of  summary  jurisdic- 
tion, before  whom  the  widow  claimed  the  policy 
moneys,  might  ignore  the  agreement  on  the 
ground  that  at  the  time  of  entering  into  it  she 
was  incapable  of  deciding  whether  or  not  there 
was  good  ground  for  dispute,  and  might  adjudi- 
cate upon  tlie  claim. 

Eefdge   Assurance  Co.,  Ld.  r.  Lawrence, 
[(1903)  67  J.  P.  396— London  Qr.  Sess. 

58.  Premiums  on  Void  Policy  —  Industria  I 
Assurance  Company — Person  insuring  Life  of 
Another — Policy  Void — Claim  for  Return  of  Pre- 
miums— Life  Assurance  Act,  1774  (14  Geo.3,c.48), 
s.  I— Gaming  Act,  1815  (8  &  9  Vict.  c.  109), 
s.  18 — Collecting  Societies  and  Industrial  Assur- 
ance Companies  Act,  1896  (59  &  60  Vict.  c.  26), 
s.  7.] — Where  a  person  has  effected  with  an 
industrial  assurance  company  an  insurance  on  the 
life  of  another,  and  afterwards,  upon  finding  that 
the  i)olicy  is  void  for  want  of  insurable  interest, 
claims  the  return  of  premiums  paid  by  him  on 
the  ground  that  the  policy  is  void,  the  court  of 
summary  jurisdictiou  for  the  place  where  the 
person  resides  has  no  jurisdiction  under  sect.  7 
of  the  Collecting  Societies  and  Industrial  Assur- 
ance Companies  Act,  1896,  to  determine  such 
claim,  as  the  claimant's  case  being  that  there 
never  was  a  valid  insurance,  he  cannot  say  that 
he  was  a  "  person  insured  "  within  the  meaning 
of  that  section. 

London,  Edinburgh,  and  Glasgow  Assue- 
[ANCE  Co.,  Ld.  r.  Partington,  (1903)  67 
J.   P.   255  ;  88  L.  T.  732  ;  19  T.  L.  E.  389— 

Div.  Ct. 

59.  Policy  crcceding  £20 — Collecting  Societies 
and  Industrial  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  26),  ■«*'.  1,  7.]— The  respondent 
brought  a  complaint  against  an  insurance  com- 
pany under  the  Collecting  Societies  and  Indus- 
trial Assurance  Companies  Act,  1896,  claiming 
£22  19.?.  under  a  policy  of  assurance  granted  by 
them  on  the  life  of  her  husband. 

Held — that  the  fact  that  the  assurance  com- 
pany did  grant  assurances  in  some  cases  on  one 
life  for  a  less  sum  than  £20  did  not  give  the 
justices  jurisdiction  over  the  claim  in  question, 

Qua;re,  whether,  if  a  company  grants  policies 
for  sums  of  £20  and  upwards,  and  also  for  sums 
under  £20,  justices  have  jurisdictiou  in  the  case 
of  such  last-mentioned  policies. 

Cowling  r.  Topping,  [1906]   1   K.  B.  466  ;  75 

[L.  J.  K.  B.  176  ;  70  J.  P.  95  ;    54  W.  E.  423  ; 

94  L.  T.  209  ;  22  T.  L.  E.  219  -Div.  Ct. 
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(^e)  Practice. 

60.  Repudiation  I  if  Validitij  of  Folic  ij — Action 
for  Declaration  of  Validiti/  2)rior  to  Insured's 
Death — Terms  of 'Dismissal  of  Action.'] — P.  in- 
sured his  life  with  the  defendants  and  assigned 
the  policy  on  hi.j  life  to  the  plaintiff,  of  which 
due  notice  was  given  to  the  defendants.  Two 
half-yearly  premiums  had  been  paid  to  the  de- 
fendants in  respect  of  the  policy.  The  defen- 
dants refused  to  receive  the  premium  payable  on 
July  Kith,  1898,  or  any  future  premiums,  and 
denied  that  the  policy  was  valid  and  subsisting. 
One  ground  of  defence  was  that  the  policy, 
although  effected  nominally  by  P.,  who  had  an 
insurable  interest  in  liis  own  life,  was  in  fact 
effected  by  the  plaintiff,  who  had  not  an  insurable 
interest. 

The  plaintiff  brought  his  action  for  a  declara- 
tion that  the  policy  was  valid,  and  an  injunction 
to  restrain  the  defendants  from  repudiating  it. 

Held — that  if  the  defendants  would  give  an 
undertaking  that  in  case  any  action  should  be 
thereafter  brought  on  the  policy  they  would  not 
rely  on  the  non-payment  on  the  due  dates  for 
payment  of  the  premium  due  on  July  16th,  1898, 
or  the  subsequent  premiums,  as  being  in  itself  a 
bar  to  the  plaintiff's  right  to  recover,  the  action 
would  be  dismissed. 

HoNOuit    r.    Equitable    Life    Assurance 

[Society  of  the  United   States,    [1900] 

1  Ch.  8u2  ;  OU  L.  J.  Ch.  420  ;  48  W.  K.  347  ; 

82  L.  T.  144 -Buckley,  J. 

61.  Paiimcnt  into  Court — Life  Assurance  Com- 
panies (Pai/ment  into  Court:)  Act,  1896  (.59  &  60 
Vict.  c.  8)',  s.  -d—B.  S.  C,  Ord.  TA  (r),  r.  3.] 
— A  policy  hatl  been  lost  for  many  years,  and 
upon  an  action  being  brought  for  the  policy 
moneys,  the  directors  of  the  insurance  company 
asked  to  be  allowed  to  pay  the  money  into  Court 
under  the  Act  of  1896  ;  and  filed  an  affidavit  to 
the  effect  that  in  the  ojiinion  of  their  board  "  no 
sufficient  discharge  can  otherwise  be  obtained." 
The  policy  had  been  assigned  to  trustees,  from 
whom  the  company  had  accepted  the  premiums 
since  its  loss,  and  the  company  had  received  no 
notice  of  any  other  assignment  or  claim. 

Held — that  they  should  be  allowed  to  pay  the 
money  into  Court  ;  if  it  should  prove  subse- 
quently that  the  plaintiff's  title  was  quite  clear, 
they  might  be  ordered  to  pay  the  costs  caused  by 
their  so  doing. 
Harrison  v.  Alliancic  Assurance  Co.,  [1903] 

[1  K.  B.  184  ;  72  L.  J.   K.  B.  115  ;  51   VV.  R. 
281  ;  88  L.  T.  4  ;  19  T.  L.  R.  89— C.  A. 

62.  Staijinfi  Proceedings— U/fcct  of  ConditioJi 
to  '•  submit  all  Disputes"  to  a  Foreign  Court.']  — 
The  Budapest  office  of  an  English  insurance  com- 
pany issued  a  policy  on  the  life  of  a  Hungarian, 
the  premiums  and  insurance  money  being  payable 
at  Budapest.  There  was  a  condition  (in  French) 
"  expressly  agreeing  to  submit  disputes  to  the 
Cotirts  of  Budapest."  An  action  having  been 
brought  upon  the  policy  in  England  :— 

Held— that  it  must  be  stayed,  for  both 
parties  had  by  the  condition  placed  the  foreign 


Court  in  the  position  of  an  arbitrator  to  settle 
their  disputes. 

Austrian-Lloyd  Steamship  Co.  v.  Gresham 

[Life  Assurance  Society,  Ld.,   [1903]   1 

K.  B.  249  ;  72  L.  J.  K.  B.  211  ;  51   W.  R.  402  ; 

88  L.  T.  6  ;  19  T.  L.  R.  155— C.  A. 

63.  Stalling  Proceedings  —  Suhmission  to 
j  Arbitration  —  Fa/hvag  Passengers^  Assurance 
Coinjjangs  Acts,  18(54  and  1892  (27  &;  28  Vict. 
c.  cxxv.)  and  (55  &  56  Vict.  c.  viii.) — Arbitration 
Act,  1889  (52  &  53  Vict.  c.  49),  s.  4.]— H.  was  the 
holder  of  an  accident  policy  issued  under  the 
Railway  Passengers'  Assurance  Company's  Act, 
1864,  ss.  3,  16,  and  33  of  which  provided  for  dis- 
putes being  referred  to  arbitration,  and  also 
empowered  a  judge  to  stay  proceedings  if  an 
action  was  commenced  against  the  company  in 
respect  of  matters  thus  required  to  be  referred. 
The  policy  itself  contained  a  condition  that  any 
questions  arising  under  it  should,  if  either  party 
desired,  be  referred  to  arbitration  in  the  manner 
specified  in  the  Act. 

A  consolidating  Act  of  1892  repealed  the 
earlier  Act,  but  all  contracts  in  force  at  the  date 
were  to  remain  valid  and  effectual. 

H.  was  killed  in  an  accident,  and  his  widow 
named  an  arbitrator.  On  the  company  object- 
ing to  the  person  named,  she  commenced  an 
action. 

Held — that  there  was  a  subsisting 
to  arbitration  to  which  sect.  4  of  the 
Act,  1889,  applied  ;  and  that  on  the 
application  there  was  jurisdiction 
section  to  make  an  order  staying  the 

HoDSON  V.  Railway  Passengers' 

[Co.,  [1904]  2  K.  B.  833  ;  73  L.  J. 

91  L.  T 


submission 
Arbitration 
company's 
under  that 
action. 

Assurance 
K.  B.  1001  ; 
.  648— C.  A. 

64.  Company  carrging  on  other  Businesses — 
Insufficiencg  of  Insurance  Fund — Winding  up 
Petition — Scheme  for  future  Working — Form  of 
Scheme — Life  Assurance  Companies  Act,  1870 
(33  &  34  Vict.  c.  61),  s.  4.] — A  company  which 
carried  on  the  business  of  selling  tea  combined 
with  that  of  life  assurance  was  ordered  to  be 
wound  up. 

On  appeal,  a  scheme  having  been  prepared 
and  approved  by  all  parties  enabling  the  com- 
pany to  carry  on  its  businesses  separately  so  as 
to  comply  with  sect.  4  of  the  Life  Assurance 
Comiianies  Act,  1870,  and  affording  reasonable 
security  to  the  assured  : — 

Held — that  on  the  company  undertaking  for 
the  future  to  carry  on  its  business  in  accordance 
with  the  scheme,  the  winding  up  order  should 
be  discharged  and  the  scheme  sanctioned. 

Form  of  scheme  discussed. 
In  RE  British  Widows"  Assurance  Co.,  [1905] 

[2  Ch.  40  ;  74  L.  J.  Ch.  525  ;  54  W.  R.  53  ;  93 

L.  T.  38  ;  21  T.  L.  R.  519  :  12  Manson,  407— 

C.  A. 

(f)  Transfer,  Mortgage,  and  Alteration  of  Kights. 

65.  Mortgage — Payments  bij  the  Puisne  Mort- 
gagee to  keep  lip  Policy —  Salcage  Claim  — 
Paramount  Claim — Life  Assurance  Companies 
{Payment  into  Court}  Act,  1896  (59  &  60  Vict. 
e.  8),  .S-,  3.] — In  1872  the  owner  of  two  policies  of 
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as^surance  ou  her  lifo  muitgagud  the  bame,  along 
with  an  annuity  and  certain  sums  of  money 
charged  upon  hinds,  to  Mrs.  H.  to  secure  the  sum 
of  £1,70U.  In  1877  K.,  who  was  the  agent  of  the 
mortgagor  and  solicitor  for  mortgagor  and  mort- 
gagee, took  a  puisne  mortgage  of  the  policies  to 
secure  some  advances  made  by  him  to  the 
mortgagor,  The  lands  on  which  the  annuity 
and  charges  uere  secured  were  evicted  for  non- 
payment of  rent,  antl  the  policies  thus  became 
the  only  security  for  the  loan.  The  mortgagor 
ceased  jiaying  the  premiums  on  the  policies,  and 
the  same  were  paid  by  K.,  who  did  not  for  some 
years  inform  Mrs.  H.  of  the  fact.  In  1S88  he 
wiote  first  saying  that  he  had  been  paying  the 
))remiums  for  her  benetit,  but  not  stating  that  he 
was  himself  a  mortgagee.  fc>he  rei)lied  repudiat- 
ing the  idea  that  she  had  ever  given  him  any 
authority  to  pay  the  premiums.  K.  answered 
that  he  had  no  objection  to  continue  paying  the 
premiums,  and  to  be  reimbursed  for  the  same  out 
of  the  policy  moneys.  Mrs.  H.  made  no  reply  to 
this  letter.  The  mortgagor  died  in  the  year  18y(), 
and  K.  and  his  representatives  continued  paying 
the  premiums  down  to  her  death.  The  insurance 
com.panj^  paid  tlie  money  iu:o  Court  under  the 
Life  Assurance  Companies  (Payment  into  Court) 
Act,  189G. 

Held,  by  the  Vice-Chancellor,  that  K.  was 
entitled  to  a  salvage  claim  or  lien  upon  the  policy 
moneys,  in  priority  to  Mrs.  H.'s  mortgage,  for  the 
premiums  paid  by  him,  and  interest  thereon. 

Held,  by  the  Court  of  Appeal  (varying  the 
decision  of  the  Vice-Chancellor),  that  K.  was 
only  entitled  to  a  lien  in  such  priority  for  the 
premiums  paid  by  him,  and  interest  thereon, 
after  the  date  of  the  correspondence. 

In  re  Leslie,  Leslie  v.  French  ((188;^)  23  Ch. 
D.  ,552  :  52  L.  J.  Ch.  762  ;  31  W.  K.  5(51  ;  48 
L.  T.  5(34 — Fry,  J.)  considered  and  discussed. 

Held,  by  the  Vice-Chancellor,  that  the 
insurance  company  was  not  eutitled  to  any 
costs  of  lodging  the  money  in  Court  under  the 
Life  Assurance  Companies  (Payment  into  Court) 
Act,  1896,  s.  3. 

In  re  Power's  Policies,  [I89!»]  1  Ir.  K.  6— 

[V.-C.  ;  12— A.  C. 

66.  TrdHsfer  of  Busawss — Xuticex  to  Policy- 
holders— j^'eiv  Pol/cy-holders  since  Xotices  served 
—Life  Assurance  Companies  Act,  1870  (33  &  34 
Vict.  c.  61),  s.  14.] — Before  the  application  to 
the  Court  on  a  petition  presented  under  the  Life 
Assurance  Companies  Acts,  1870,  1872,  for  the 
sanction  of  the  Court  to  the  transfer  of  the 
society's  business  and  liabilities  and  all  its 
assets  (except  certain  assets  to  be  divided  amongst 
its  members)  to  another  company,  notices  had. 
in  accordance  with  sect.  14  of  the  Life  Assurance 
Companies  Act,  1870,  been  "forwarded  to  each 
policy-holder  of  the  transferred  company,"  but 
not  to  the  holders  of  other  policies  taken  out 
between  that  time  and  the  hearing. 

Held — that  it  was  unnecessary  to  send  notices 
to  the  new  policy-holders. 

In  re  Universal  Life  Assurance  Society, 
[(iy02)  18  T.  L.  R.  198-Eady,  J, 


67.  Alteration  of  Riykts  —  I'articipation  in 
Profits — Life  Assurance  Conijnoty — Power  of 
Company  to  alter  lliyhts  of  Policy-holder—Com- 
panies Act,  1862  (25  &;  26  Vict.  c.  89),  ss.  50, 
•2m— Companies  {Memoratiduni  of  Association) 
Act,  1890  (53  &  54  Vict.  c.  62),  s.  1.]— The 
settlement  deed  of  an  insurance  company  pro- 
vided for  a  division  of  the  profits  in  the  manner 
directed  by  the  bye-laws  for  the  time  being  in 
force. 

In  1886  the  plaintiff  applied  for  and  received 
a  policy  in  that  department  ;  he  did  so  in 
reliance  upon  a  statement  in  a  prospectus  to  the 
effect  that  the  entire  profits  of  the  department 
were  divided  among  the  policy-holders  without 
any  deduction  for  a  reserve  fund. 

In  1903  it  was  proposed,  under  sect.  1  of  the 
Companies  (Memorandum  of  Association)  Act, 
1890,  to  register  the  company  with  limited 
liability,  and  substitute  for  the  settlement  deed 
and  bye-laws  a  memorandum  and  articles,  one  of 
which  piovided  that  5  per  cent,  of  the  profits  of 
the  mutual  department  should  be  put  to  a 
reserve. 

Held— that  the  company  had  power  to  do  so, 
the  prospectus  not  amounting  to  a  contract  that 
the  company  would  not  exercise  its  power  to 
change  its  bye-laws  in  the  future. 

Decision  of  C.  A.  ([1904]  1  Ch.  374  :  73  L.  J. 
Ch.  240  ;  52  W.  R.  549  ;  90  L.  T.  335  ;  20  T.  L.  K. 
242  ;  11  Mans.  169)  reversed. 

British  Equitable  Insurance  Co.  v.  Daily 

[1906]  A.  C.  35  ;    75  L.  J.-  Ch.  73  ;  94  L.  T.  1  ; 

22  T.  L.  II.  152  ;  13  Mans.  13— H.  L.  (E.). 

V.  MARINE, 

See  a- so  Agency,  Ko.  72  ;  Bankruptcy, 
No.  1  ;  Discovery. 

(a)  Brokers'  Rights  and  Liabilities. 

68.  Policy—Liability  of  Uroher  for  Premiums 
—  Custom  of  Jlerchanfs.]— An  express  promise 
by  the  assured  in  a  jiolicy  of  marine  insurance  to 
pay  the  premiums  to  the  underwriter  is  not 
inconsistent  with,  and  does  not  exclude,  the 
general  custom  in  marine  insurance  that  the 
broker,  and  not  the  assured,  is  liable  to  the 
underwriter  for  the  payment  of  premiums. 

Decision  of  Collins,  J.  ([1897]  1  Q.  B.  205  ;  2 
Com.  Cas.  28  ;  66  L.  J.  Q.  B.  16  ;  13  T,  L.  E.  39) 
affirmed. 

Universe  Insurance  Co.  of  Milan  v.  Mer- 

[CHANTs'  Marine  Insurance  Co.,  [1897]  2 

y.  B.  93  :  8   Asp.  M.  L.  C.  279  ;  2  Com.  Cas. 

180;   66   L.  J.   Q.   B.  564;   76  L.  T.  748  ;  13 

T.  L.  K.  435  ;  45  W.  R.  625— C.  A. 

69.  Custom  of  Lloyd's— Policy  effected  throuyh 
Broher — Brohcr  and  Underwriter  settliny  Differ- 
ences between  Losses  and  Premiums  due  on 
Policies  —  Failure  of  Brolier  — Bischarye  of 
I  ?iderwr iter.]— Where  a  person  insures  goods  by 
a  policy  of  marine  insurance  through  a  broker 
with  an  underwriter  at  Lloyd's,  the  custom  of 
Lloyd  s,  whereby  a  broker  and  an  underwritei 
periodically  settle  losses  in  respect  of  claims  and 
premiums  due  upon  all  pohcies  effected  by  the 
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bruker  with  the  underwriter,  is  not,  unless  the 
assured  has  actual  knowledge  of  it,  binding  upon 
him,  80  as  to  make  payment  to  the  broker  of  the 
amount  due  in  resjiect  of  a  loss  payment  to 
him. 

It  lies  upon  the  underwriters  to  establish  the 
assured's  knowledge  of  the  custom. 

Whether  the  custom,  though  long  established, 
is  reasonable,  qncvre. 

Sweeting  v.  Pearce  ((1861)  30  L.  J.  C.  F.  109  ; 
9  C.  B.  (N.s.)  .53i  ;  9  W.  R.  3i3)  approved. 

Matviefp  v.  Crosfield,  (1903)  51   \V.  R.  305  ; 
[19T.  L.  R.  182;  8  Com.  Cas.  120— Kennedy,  J. 

70.  Relat'iuii  of  Broher  or  Undcru-ritcr — Dntu 
of  Uroher  —  Ojien  Corers  —  Rectification  of 
PoUcieii — Eiidence — Stamp  Act,  1891  (5i  &  55 
Vict.  c.  39.] — A  firm  of  insurance  brokers  effected 
a  number  of  open  covers  for  the  purpose  of  rein- 
suring risks  taken  bj'  their  principals.  The 
premiums  were  to  be  the  same  as  those  received 
by  the  original  insurers,  less  a  brokerage.  The 
brokers  passed  on  to  the  reinsurers  the  amounts 
of  the  various  premiums  as  handed  in  to  them 
by  the  original  insurers,  and  the  reinsurers  made 
out  the  policies  accordingly. 

Held — that  the  brokers  owed  no  dut_v  to  the 
I'einsurers  to  see  that  the  amounts  of  the  pre- 
miums had  been  properly  calculated. 

Held,  also,  that  the  coverslips  could  not  be 
admitted  in  order  to  show  that  the  reinsurers 
were  entitled  to  larger  premiums  than  those 
mentioned  in  the  policies. 

Empress   Assurance    Corporation,  Ld.  v. 

[BowRiNG  &  Co.,  Ld.,  (190(;)  11   Com.  Cas. 

107 — Kennedy,  J. 

71.  JIanaijini/  Owner — Liahility  of  to  In.'^nr- 
iincc  Broher — Course  of  Dealing.] — M.  &  Co., 
the  managing  owners  of  the  ti.,  instructed 
brokers  to  insure  the  G.  and  other  ships  managed 
by  them  for  various  owners.  The  course  of  deal- 
ing was  for  the  brokers  to  pay  the  premiums  and 
for  M.  &  Co.  to  accept  bills  drawn  by  the  brokers 
for  sums  representing  the  total  premiums  on  the 
various  ships.  It  was  agreed  that  if  any  accept- 
ance was  not  met  by  M.  (.V:  Co.  the  insurance 
brokers  would  be  entitled  to  cancel  any  of  the 
policies  in  whole  or  in  part,  and  a^iply  the 
return  premiums  due  in  respect  of  sucli  cancel- 
lation in  liquidation  of  anj^  debt  due  to  them  by 
M.  &;  Co.  On  the  bankruptcy  of  M.&  Co.  certain 
premiums  disbursed  by  the  brokers  on  the  G. 
had  not  been  paid  to  them  by  M.  iJc  Co.  In  an 
action  by  tlu;  brokers  against  the  owners  of  ihe 
G.  for  payment  of  tliese  premiums  : — 

Held — that  the  defendants  were  not  liable 
as  the  pursuers  had  elected  to  take  M.  k.  Co.  as 
their  sole  debtors. 

Lamont,  Nisbet  &  Co.  r.  Hamilton,  [1907] 
[S.  C.  (;28— Ct.  of  Sess. 

(b)  Collision. 

72.  "  Collision  with  any  other  Ship  or  Vessel" 
—  Collision  icith  Temporarily  Siinhen  Barge.l — 


The  steamship  X.  was  insured  against  damage 
arising  from  "  collision  with  any  other  ship  or 
vessel."  The  N.  came  into  contact  with  a  barge 
temporarily  sunken  in  a  navigable  river  and 
received  damage. 

Held— that  this  damage  came  within  the 
terms  of  the  insurance. 

Chandler  v.  Blogg,  [1898]  1  Q.  B.32  ;  8  Asp 
[M.  L.  C.  349 :  3  Com.  Cas.  18  ;  07  L.  J. 
Q.  B.  336;  77  L.  T.  524;  14  T.   L.  R.  66— 

Bigham,  J. 

73.  Construction  of  Prociso  "  Clause  not  to 
extend  to  any  Sum  paid  for  Remoral  of  Obstruc- 
tions under  Statutory  Powers"] — The  appellants 
insured  their  ship  by  a  policy  of  insurance  which 
contained  a  collision  clause  to  which  a  proviso 
was  appended :  "  Provided  always  that  this 
clause  shall  in  no  case  extend  to  any  sum 
which  the  assured  shall  become  liable  to  pay, 
or  shall  pay,  for  removal  of  obstructions  under 
statutory  })owers  consequent  on  sucli  collision." 
The  appellants'  ship  came  into  collision  with  the 
ship  //.  in  the  river  Tees,  and  the  //.  sank  and 
became  a  total  loss.  The  Tee-:  Conservancy, 
under  their  statutory  powers  removed  the  wreck 
of  the  II.  By  agreement  the  appellants  i)aid  to 
the  owners  of  the  H.  a  moiety  of  the  expenses  of 
removing  the  obstruction  caused  by  the  wreck, 
as  being  loss  sustained  by  the  collision. 

Held  (affiiming  the  judgment  of  the  Court 
below) — that  the  underwriters  were  protected 
by  the  proviso,  and  were  not  liable  to  indemnify 
the  appellants  for  the  payment  so  made. 

The  Korth  Britain  ([1894]  P.  77)  approved 
and  followed. 

The  Engineer,  Tatham,  Bromage  .'c  Co.  r. 

[Burr,  (1898)  67  L.  J.  P.  61  ;    78  L.  T.  473  ; 

14  T.  L.  R.  369  ;  46  W.  R.  530  ;    8  Asp.  M.  C. 

401— H.  L.  (E.). 

74.  Policy  on  Ship  —  Cost  of  discharging 
Damaged  and  Worthless  Cargo.] — A  ship,  while 
insured  by  a  time  policy  on  hull  and  materials, 
on  machinery  and  boilers,  against  perils  of  the 
sea  and  all  other  perils,  losses  and  misfortunes 
which  might  come  to  her  hurt,  detriment  or 
damage,  was  injured  by  collision.  She  was 
carrying  a  cargo  of  cotton  seed,  which  was  l^o 
damaged  by  sea  water  and  mud  in  consequence 
of  the  collision  that  it  became  rotten  and  worth- 
less, and  the  consignees  refused  to  accept  it. 

Held — that  the  shipowners  were  not  entitled 
to  lecover  from  their  underwriters  the  cost  of 
discharging  the  worthless  cargo  at  the  port  of 
destination. 

Judgment  of  Bigham.  J.  ([1898]  1  Q.  B.  821  ; 

67  L.  J.  Q.  B.  52S ;  46  \\.  R.  490  ;  78  L.  T.  293  ; 

14  T.  L.  R.  310  ;  8  Asp.  M.  C.  384)  afiirmed. 

Field  Steamship  Co.  r.  Burr,  [1899]  1  Q.  B. 

[579  ;    68  L.  J.  Q.  B.  426  ;    47  W.  R.  341  ;  80 

L.  T.  445 ;   15  T.  L.  R.  193  :  4  Com.  Cas.  106  ; 

8  Asp.  M.  C.  529— C.  A. 

75.  Sum  paid  "in  respect  of  Injur g  to  such 
other  Ship  or  Vessel  itself" — Cost  of  reniociiuj 
Wreck  tinder  Statutory  Powers.] — A   collision 
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cLuisc  in  a  policj'  of  marine  insurance  covered 
sums  paid  by  the  owner  of  the  insured  vessel 
••  in  respect  of  injury  to  such  other  ship  or 
vessel  itself."  The  insured  vessel  collided  with, 
and  sank,  a  tug  in  a  river  under  the  statutory 
control  of  a  conservancy.  The  owners  of  the 
tug  had  to  pay  the  conservancy  the  cost  of 
dispersing  the  wreck.  The  insured  vessel  was 
alone  to  blame  for  the  collision,  and  as  part  of 
the  damages  her  owner  paid  to  the  owner  of  the 
tug  the  cost  of  dispersing  the  wreck. 

Held — that  the  sum  so  paid  was  not  recover- 
able under  the  policy. 

Judgment  of  Mathew,  .T.  (15  T.  L.  R.  50(1  ;  4 
Com.  Cas.  328)  reversed. 

Burger    r.    Indemnity    Mutual    Marine 

[Assurance  Co.,  Ld.,  [1900]  2  Q.  B.  348; 

69  L.  J.  Q.  B.  838  ;  48  W.  R.  643  ;    82  L.  T. 

831  ;    K;  T.  L.  R.  456  :    5  Com.  Cas.  315  ;  9 

Asp.  M.  C.  85— C.  A. 

76.  ^^  Actual  CdllisiiiH  "  wifk  another  Vesxcl — 
Fouluuj  Anclior  attached  to  Shij}  in  lied  of 
Hirer  —  Anchor  deemed  Part  of  Vessel.']  — 
Damage  arose  from  the  act  of  a  vessel  at  anchor 
called  the  E-reel,  which  was  lying  partly  on 
the  mud,  but  with  her  bows  attached  by  a  chain 
of  some  twenty  or  thirty  fathoms  to  an  anchor 
fixed  in  the  bed  of  the  river.  The  Ada 
collided  with  this  anchor,  and  the  question  was 
whether  the  anchor  could  properly  be  regarded 
as  part  of  the  vessel,  as  the  Ada  was  insured 
against  damage  arising  from  "  actual  collision  " 
with  another  vessel. 

Held — that  the  assured  was  entitled  to  recover 
under  the  policy  for  the  damage  done  to  the 
Ada^  as  the  anchor  must  be  treated  as  part  of 

the  E.Bcel. 

In  re  Margetts  and  The  Ocean  Accident 
[and  Guarantee  Corporation,  [1901]  2 
K.  B.  792  ;  70  L.  J.  K.  B.  762 ;  59  W.  R.  669  ; 
85  L.  T.  94  ;   17  T.  L.  R.  538  ;   9  Asp.  M.  C. 

217— Div.  Ct. 

77.  Exemption  in  respe'ct  of  Moneys  Paid 
'^for  Pemoral  of  Obstructions  under  Statutorij 
Poivers."~\ — A  vessel  was  insured  under  a  policy 
which  excluded  the  underwriters'  liability  in  the 
event  of  collision,  so  far  as  concerned  "  any  sum 
which  the  assured  may  become  liable  to  pay 
or  shall  pay  for  removal  of  obstructions  under 
statutory  powers." 

Through  negligence  she  collided  with  the 
steamship  Ife/-mia,  which  was  then  sunken  in 
the  Clyde,  and  which  the  trustees  of  the 
Clyde  (acting  under  their  statutory  powers  of 
removal)  had  engaged  a  salvage  company  to 
salve  under  a  "no  cure,  no  pay  "  contract. 

The  owners  had  to  pay,  £2,350  to  the  salvage 
company  for  the  increased  cost  of  raising  the 
Hermia,  £250  to  the  salvage  company  for 
damage  to  buildings  and  trunkways  upon  the 
Ilermia,  and  £1,008  for  depreciation  in  value 
of  the  Ilermia  to  her  owners  and  to  the 
Clyde  trustees  (who  had  a  lien  on  her  for  their 
costs). 


Held — that  the  proviso  to  the  collision  clause 
exempted  the  underwriters  from  liability  in 
respect  of  the  sum  of  £2,350. 

The  Korth  Britain  ([1894]  P.  77  ;  63  L.  J.  P. 
33  ;  42  W.  R.  243  ;  70  L.  T.  210— C.  A.)  applied. 

Chapman  r.  James  Fisher  &  Co.,  (1904)  20 
[T.  L.  R.  319— Walton,  J. 

(c)  Concealment. 

78.  Policy  —  Cotton  on  Deck  —  Damaged 
Cotton.'] — The  plaintift's,  who  had  insured  a  cargo 
of  damaged  cotton,  reinsured  the  same  with  the 
defendant,  but  did  not  inform  him  that  it  was 
damaged   cotton. 

The  slip  contained  the  terms,  "  cotton  on  deck, 
f.  p.  a.  and  c,  including  jettison  and  washing 
overboard."  When  the  policy  of  reinsurance  was 
tendered  to  the  defendant  for  signature  it  differed 
from  the  slip,  for,  instead  of  the  words  "  f.  p.  a. 
and  c,  etc.,"  it  was  "f.  p.  a.,  &c.,  as  in  original 
policy,"  and  in  that  policy  the  risk  was  described 
as  "f.  p.  a.,  but  including  risk  of  jettison  and 
washing  overboard";  but  he  signed  it  without 
inquiry  or  objection.  The  quantity  of  cotton 
insured  "on  deck"  amounted  to  £7,500. 

Held — that  the  instructions  being  to  insure 
such  a  quantity  "  on  deck  "  clearly  showed  that 
it  was  damaged  cotton,  and  that,  under  the  cir- 
cumstances, there  was  no  concealment  ;  also, 
that,  although  an  attempt  had  been  made  to 
establish  that  the  course  of  business  was  to  say 
that  cotton  was  damaged,  no  such  course  of 
business  was  established. 

British  anb  Foreign  Marine   Insurance 

[Co.,  Ld.   r.  Sturge  (1897)  8  Asp.  M.  L.  C. 

303;    2   Com.  Cas.   244;    77   L.  T.  203;    13 

T.  L.  R.  526— Mathew,  J. 

79.  Prohibition  never  acted  vpon — Importation 
of  Arms — Illegal  Adventure.] — By  an  edict  of 
the  Persian  Government,  in  1881,  the  importation 
of  arms  and  ammunition  was  forbidden  into 
Persia.  This  edict  has  never  been  enforced,  but 
was  probably  only  to  allow  the  farmers  of  the 
customs  to  levy  arbitrary  and  heavy  duty  on  such 
goods. 

The  plaintiffs  shipped  some  cases  of  cartridges 
and  rifles,  some  of  which  were  for  a  port  in 
Persian  territory  and  others  were  to  go  via  such 
ports. 

The  prohibition  was  believed  by  the  plaintiffs 
to  be  a  dead  letter,  but  these  goods  were  seized 
and  confiscated  by  H.M.8.  Lapwing.  They  were 
insured  under  two  policies  of  marine  insurance 
with  the  defendants,  and  an  action  was  now 
brought  to  recover  a  total  loss  caused  by  the 
capture  at  sea. 

Held — that  these  facts,  as  to  the  prohibition 
as  known  to  the  plaintiffs,  were  not  circumstances 
material  in  estimating  the  risk,  and  that  there- 
fore the  plaintiffs  had  not,  when  effecting  the 
insurance,  concealed  a  fact  material  to  the 
estimation  of  the  risk  ;  and — 

Further,  that  this  adventure  was  not  illegal. 

Fracis  v.  Sea  Insurance  Co.,  (1898)  79  L,  T. 
[28  ;    47  W.   R.  119  ;    8   Asp.   M.  C.   418— 

Bigham,  J. 
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80.  Waf/eri)if/  Polictj—P.p.i.  Clavse— Proof  of 
Interrst— Material  Fact— Marine  Imurance  Act, 
1745  (19  Geo.  2,  c.  37),  .s.  1.]— Where  an  insurance 
nn  ship  is  affected  as  a  mere  bet  on  belialf  of  a 
person  who  hns  no  insurable  interest  in  the 
subject-matter  of  insurance,  the  Court  will  not 
enforce  the  contract  in  favour  of  the  assured, 
even  thoui^di  the  Marine  Insurance  Act,  17-15,  is 
not  pleaded  or  relied  on  as  a  defence  to  the 
action. 

A  *'  p.p.i."  policy  was  effected  on  a  ship  "  to 
pay  a  total  loss  in  the  event  of  the  vessel  not 
arriving:  at  Yokohama  on  or  before"'  a  certain 
date.  The  assured  did  not  inform  the  under- 
writers, as  the  fact  was,  that  the  insurance  was 
purely  speculative. 

Semhle.  there  was  a  concealment  of  a  material 
fact. 
Gedge    r.    Royal     Exchange    Assurance 

[Association,     [1900]    2    Q.    B.    2U ;    69 

L.  J.   Q.  B.  506;    82   L.  T.  468  ;    16  T.  L.  R. 

344 ;    5  Com.  Cas.  229  ;    9  Asp.  M.  C.  57— 

Kennedy,  J. 

81.  Underwriter  at  Lloyd' ti — Pein.nirance — 
A'luncledf/e  of  Llo)/d\s-  Agent  —  Constructive 
Kofice.y^The  plaintiffs,  who  were  underwriters 
at  Lloyd's,  reinsured  a  risk  on  goods  by  a  certain 
steamer  on  a  voyage  to  a  port  abroad.  At  the 
time  of  the  reinsurance  the  ship  had  arrived  and 
the  cargo  had  been  partly  discharged  and 
examined  by  Lloj'd's  surveyor  at  the  port,  and 
found  damaged,  but  this  fact  was  not  known  to 
the  plaintiffs. 

Held — that  the  knowledge  of  Lloyd's  agent 
at  the  port  abroad  could  not  be  treated  as  the 
knowledge  of  the  jdaintiffs,  and  that  they  were 
therefore  entitled  to  recover  on  the  policy. 
Even  if  the  agent  was  bound  to  inform  Lloyd's 
as  a  whole,  he  owed  no  duty  to  individual 
members. 

Wilson  and  Others  r.  Salamandra  Assur- 
[ANCE  Co.,  (1903)  88  L.  T.  96;  19  T.  L.  R. 
229  ;  8   Com.   Cas.  132  ;  9  Asp.  M.  C.  370— 

Bruce,  J. 

(d)  Construction. 


82.  Difference  of  Frci//fit — "  To  pay  a  Total 
Lo.<<x  in  the  event  of  tJte  Steamer  being  nnahle  to 
fulfil  her  C/uirter  hy  non-arrival  or  inahility  to 
load  hy  A'or.  20  from,  any  caitue  ichatcvcr" — 
^'exsel  part  loaded  hy  Noveiuher  20;'//.]  — 
The  plaintiffs  had  chartered  the  (iladii-t  Jloyle 
to  load  a  cargo  at  Taganrog  at  a  certain  rate 
of  freight,  and  were  in  a  position  to  make  a 
profit  by  the  shipment  of  cargo  by  other  shippers 
at  higher  rates  of  freight.  The  plaintiffs  effected 
with  the  defendants  policy  for  rCl.^O  "on  differ- 
ence of  freight  by  the  (Jladyx  Royle,  to  pay  a 
total  loss  in  the  event  of  the  steamer  being 
unable  to  fulfil  her  charter  by  non-arrival  or 
inability  to  load  by  November  20th  from  any 
cause  whatever."  On  November  20th  the  Gladyx 
Itoijle  had  loailed  half  her  cargo,  and  on  Novem- 
ber 24th  she  was  compelled  by  ice  to  leave  with 
only  four-fifths  of  her  cargo  on  board. 


Held — that  the  defendants  wore  not  liable 
for  a  total  loss. 

Sjmith  and  Scaramaxga  v.  Fenning,  (189S) 
[3  Com.  Cas.  75  ;  14  T.  L.  R.  222— Kennedy,  J. 

83.  Marine  Insurance  — Policy  —  "  Slip  "  or 
"covering  J^'ote"  — lieinsurance  of  Excesses — • 
"  Contract  for  Sea  Insurance  "  —  Stamp  — 
Invalidity— Stamp  Art,  1891  (54  &  55  Vict.  ^.39), 
.?.^.  93  and  95.]  — A  slip  or  covering  note  by  which 
underwiiters  agree  to  reinsure  excesses  over 
certain  amounts  u))  to  a  ceitain  limit  upon  marine 
risks,  is  a  contract  for  sea  insuiance,  which,  as 
it  does  not  contain  "the  sura  or  sums  insured" 
is  invalid  under  sect.  93  of  the  Stamp  Act,  1891. 

Judgment  of  Mathew,  J.  ([1898]  1  Q.  B.  829  ; 
8   Asp.  M.  L.   C.   386;    3   Com.    Cas.    172;    67 
L.  J.  Q.  B.  554  :  78  L.  T.  465  ;  14  T.  L.  R.  .366) 
affirmed. 
Home    Marine    Insurance    Co.    v.    Smith 

[1898],  2  ,Q.  B.  351  ;  67  L.  J.  Q.  B.  777;    78 

L.  T.  734  ;  14  T.  L.  R.  459  ;    46  W.  R.  661  ;  8 
Asp.  M.  L.  C.  408— C.  A. 

84.  "  Sailing  "' — Insurance  on  Shijis  "  sailing  '" 
after  a  certain  Pag — Commencement  of  Voyage — 
Intention  of  Master.'] — A  vessel  had  completed 
her  loading,  cleared  the  Custom  House,  aTid  was 
at  the  wharf  ready  to  proceed  to  sea  about 
10  p.m.  on  the  29th  February. 

By  a  regulation  of  the  port  vessels  were  not 
permitted  to  leave  after  daik. 

The  master  then  moved  the  vessel  about  .500 
yards  out  into  the  stream  and  ihere  anchored. 
He  did  this  for  the  purpose  of  leaving  room  at 
the  wharf  for  other  vessels  and  of  keeping  his 
crew  from  going  ashore,  and  he  did  not  intend 
then  to  connuence  the  voj'age. 

On  the  following  morning,  March  1st,  the 
vessel  proceeded  on  her  voyage. 

Held — that  the  vessel  had  not  "  sailed  "  until 
March  1st  within  the  meaning  of  a  policy  of 
insurance  on  goods  per  ships  '•  sailing  on  or:  fter 
March  1st." 

Decision  of  Mathew,  J.  ((1897)  [1898]  1  Q.  B. 
27  ;    3    Com.    Cas.    1  ;    67    L.  J.  Q.   B.    22  ;    14 
T.  L.  R.  20)  affirmed. 
Sea  Insurance  Co.  r.  Blogg,   [1898]  2  Q.  B. 

[398:  67   L.  J.  Q.  B.  757  ;  78  L.  T.  785;  14 
T.  L.  R.  474  :  47  W.  R.  71— C.  A. 


85.  Peinsurai  ce—"  To  talte  K.rcess per  Named 
Lines'''' — Los.t  of  Goods  intended  for  Xamed 
/Jfie,] — A  contiact  of  reinsurance  provided  that 
the  reinsurers  should  take  the  excesses  of  the 
original  insureis  over  a  certain  amount  upon 
steamers  belonging  to  certain  lines.  Te 
contract  covered  such  excesses  on  voyages  [int '' 
alia)  from  A.  to  B.,  and  B.  to  C.  Goods  oQ 
board  a  "  tramp "  steamer  on  a  voyage  from 
A.  to  B.,  which  would  have  formed  part  of  the 
cargo  of  a  liner  on  a  voyage  from  B.  to  C,  and 
would  have  been  covered  by  the  contract,  were 
totally  lost  ])etween  A.  and  B. 

Held — that  the  loss  was  not  covered  by  the 
1  contract. 
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Judgment  of  Bighara,  J.  (U  T.  L.  R.  334  ; 
3  Com.  Cas.  159)  affirmed. 

Insurance  Co.  op  North  America  v.  North 

[China  Insurance  Co.,  (1899)  15  T.  L.  R. 

101  ;  4  Com.  Cas.  67— G.  A. 

86.  ^' Ship  and  its  Furniture'^  —  Separatio7i 
Cloths  and  Bunnacje  J/c/^v.] —Dunnage  mats  and 
separating  cloths,  which  are  used  on  board  a  ship 
in  connection  with  the  carriage  of  a  grain  cargo, 
are  covered  by  a  time  policy  on  ship  in  the 
ordinary  Lloyd's  form,  although  they  are  not 
being  used  on  the  voyage  in  the  course  of  which 
the  loss  occurred. 

Judgment  of  Bigham,  J.  ([1899]  2  Q.  B.  401  ; 
68  L.  J.  Q.  B.  888  :  48  W.  R.  47  ;  15  T.  L.  R. 
467  ;  4  Com.  Cas.  280)  affirmed. 

Hogarth  v.  Walker,  [1900]  2  Q.  B.  283  ;  69 

[L.  J.  Q.  B.  634  ;  48  W.  R.  545  ;  82  L.  T.  744  : 

16  T.  L.  R.  410  ;  5  Com.  Cas.   292  ;  9  Asp. 

M.  C.  84— C.  A. 

87.  Miitnal  Imurance  Association — Payment 
of  Premiums — Insurance  bi/  Agent,  Memher  of 
the  Association — Liability  of  Assured  ivJio  are 
not  Members.] — G.,  the  managing-owner  and 
part  owner  of  a  ship,  with  the  authority  of  the 
defendants,  his  co-owners,  entered  the  ship  in  a 
mutual  marine  insurance  association,  and  thereby 
became  a  member  of  the  association  within  the 
meaning  of  the  memorandum  and  articles  of 
association.  A  policy,  in  most  respects  in  the 
usual  Lloyd's  form,  was  issued  by  the  association, 
by  which  G.  insured  the  ship  "  as  well  in  his 
own  name  as  for  and  in  the  names  of  all  others 
to  whom  the  same  doth  or  shall  appertain." 
The  policy,  which  contained  no  express  state- 
ment or  provision  as  to  the  payment  of  premium, 
incorporated  the  memorandum  and  articles  of 
association  and  rules  of  the  association.  By  the 
memorandum  one  of  the  objects  of  the  associa- 
tion was  declared  to  be  "  the  mutual  insurance 
of  the  ships  of  members,  and  of  ships  which 
members  may  be  authorised  to  insure  in  their 
own  names."  By  the  articles  of  association  a 
member  was  defined  to  be  "any  person  who  on 
behalf  of  himself  or  any  other  person  insures  any 
ship  in  the  association,"  and  provision  was  made 
for  levying  contributions  from  members  to  pro- 
vide the  association  with  funds  to  meet  claims 
and  to  pay  expenses.  The  rules  provided  for 
the  payment  of  premiums,  but  did  not  state 
expressly  by  whom  they  were  to  be  paid,  and 
for  the  distribution  of  any  surplus  of  premiums 
amongst  the  members.  They  also  provided  that 
a  member  should  be  uninsured  as  to  any  interest 
entered,  if  he  became  bankrupt  or  insolvent,  and 
that  in  case  of  loss  "  the  owner  "  should  be  liable 
for  certain  premiums. 

G.  became  insolvent,  and  failed  to  pay  the 
premiums  due  upon  the  policy.  The  association 
sued  the  defendants,  as  undisclosed  principals  of 
G.,  to  recover  their  respective  shares  of  the 
premiums. 

Held — that  there  was  nothing  in  the  docu- 
ments forming  the  policy  to  relieve  the  defendants 


of  their  prima  facie  obligations,  as  the  persons 
on  whose  behalf  and  for  whose  benefit  the 
insurance  was  effected,  to  pay  the  premiums, 
and  that  the  association  was  entitled  to  recover 
from  each  of  the  defendants  his  proportion  of 
the  premiums. 

United  Kimjdom.  Mutual  Steamship  Assurance 
Association  v.  Xerill  ((1887)19  Q.  B.  D.  110; 
56  L.  J.  Q.  B.  .522;  35  \\\  R.  746— C.  A.) 
distinguished. 

British  Marine  Mutual  Insurance  Asso- 

[CIATION  r.  .lENKiNS,  [1900]  1  Q.  B.  299  ;  69 

L.  J.  Q.  B.  177  ;  82  L.  T.  297  ;  5  Com.  Cas.  143  ; 

9  Asp.  M.  C.  27— Bigham,  J. 

88.  "  Usual  Lloyd's  Conditions" — Jute  Shipped 
from  Calcutta  to  Dundee — Warehouse  to  Ware- 
house Clause.'] — A  contract  for  the  sale  of  jute, 
to  be  shipped  from  Calcutta  to  Dundee,  con- 
tained the  following  clause  :  "  Insurance  .  .  . 
to  be  effected  under  an  f.p.a.  policy  on  usual 
Lloyd's  conditions,  at  Lloyd's  or  with  a  London 
insurance  company,  or  with  Calcutta  insurance 
companies  or  agencies  having  a  responsible  and 
well-known  London  agent."  Policies  .  were 
effected  with  three  insurance  companies.  Each 
policy  contained  a  clause  by  which  the  goods 
were  covered  while  temporarily  placed  on  quay, 
and  until  delivered  to  the  export  vessel,  or  at 
any  wharf  or  warehouse  within  the  limits  of 
the  port. 

Held — that  by  the  terms  of  the  contract  the 
policies  effected  with  the  companies  must  con- 
tain the  usual  Lloyd's  conditions  ;  that  the  clause 
in  question  was  not  a  usual  Lloyd's  condition  ; 
and  that  the  usual  Lloyd's  condition  in  such  a 
case  was  a  clause  covering  the  goods  until  they 
were  safely  delivered  into  the  warehouse  of  the 
consignee. 

IDE  ;•.  Chalmers,  (1900)  5  Com.  Cas.  212— 

[Kennedy,  J. 

89.  Hull  and  Machinery  of  Torpedo-boat 
Destroyer  —  "  Latent  Defect  "  —  "  Brealiage  of 
Shafts  "  —  •'  Trials  "  —  Brealiage  of  Connecting 
Rod  on  Trial  Trip.] — A  policy  of  marine 
insurance  upon  the  hull  and  machinery  of  a 
torpedo-boat  destroyer  covered  the  following 
perils  :  "Fire  in  shops  and  on  board,  on 
stocks,  trials,  and  all  marine  risks  to  completion 
and  acceptance  by  the  Admiralty  .  .  .  and  all 
other  perils,  losses  or  misfortunes."  Attached 
to  the  policy  was  this  clause :  "  This  insurance 
is  also  specially  to  cover  loss  of  or  damage  to 
hull  or  machinery  through  th.e  negligence  of 
mariners,  engineers,  or  pilots,  or  through 
explosions,  bursting  of  boilers,  breakage  of 
shafts,  or  through  any  latent  defect  .  .  .  with 
leave  to  go  on  trial  trips."'  Dm'ing  a  trial  the 
connecting  rod  of  the  starboard  engine  broke, 
causing  great  damage. 

Held — that  "  latent  defect  in  machinery  " 
did  not  cover  a  weakness  in  design  ;  that  the 
breakage  of  the  connecting  rod  was  not  a 
•'  breakage  of  shafts,"  and  that  "  trials"  did  not 
denote  a  period  during  which  the  assured  were 
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to  be  insured  against  fire,  but  specified  a  par- 
ticular peril  insured  against— viz.,  peril  of  trials. 
Jackson  r.  Mumfokd,  (1902)  51  W.  K.  91  ; 

[19  T.  L.  1!.  IS  :  8  Com.  Cas.  (U— Kennedy,  J. 

I.,altur  i>art  of  judgment  affirmed,  are  No.  90, 
i/i/rt/. 

90.  "  Fiir  ill  Shops  and  on  Board  on  Stoclts, 
Trials  and  all  J\larine  Bisks" — Ai'eideiit  on 
Trial  canscd  ly  Wraliness  of  Design — Wlidlier 
included.'] — A  policy  of  insurance  on  the 
machinery  of  a  torpedo-boat  destroyer,  which 
was  being  built,  covered  "  fire  in  shops  and  on 
board  on  stocks,  trials,  and  all  marine  risks  to 
completion  and  acceptance  by  the  Admiralty." 
The  policy  also  stated  "  with  leave  to  go  on  trial 
trips."  While  the  vessel  was  on  a  trial  the 
connecting-rod  of  one  of  the  high-pressure 
engines  broke,  the  breakage  being  due  to  the 
weakness  of  the    design. 

Held— that  "trial"  was  one  of  the  perils 
insured  against,  and  that  therefore  the  policy 
covered  damage  to  machinery  occurring  during 
a  trial. 

Jackson  r.  Mumford,  (1904)  :>-2  W.  11.  342  ; 
[20  T.  L.  11.  172  ;  9  Com.  Cas.  lU— C.  A. 

91.  Perils  -insured  against — Ice — '^Landing, 
warehousing,  and  foricarding  Charges" — Import 
Duties.'] — The  plaintiffs  insured  with  ihe  defen- 
dants goods  and  freight  by  named  steamers  from 
London  to  inland  towns  in  Siberia,  ria  the  Kara 
Sea.  The  policy  enumerated  the  usual  perils, 
and  was  "  to  pay  landing,  warehousing  and 
forwarding  charges,"  should  the  same  be 
incurred. 

In  August  the  steamers  were  blocked  by  ice  in 
the  Kara  Sea,  the  ice  being  unusual  at  that  time 
of  the  year  :  ultimately  they  had  to  return  to 
London.  The  plaintiffs  thereupon  sold  part  of 
their  own  goods,  and  returned  goods  which  they 
had  agreccl  to  carry  to  the  owners. 

Subsequently  they  forwarded  the  rest  of  their 
own  goods  by  land,  and  in  conse<juencc  had  to 
\M\,y  heavy  duties  in  Russia. 

Held— (1)  that  the  ice  was  under  the  circum- 
stances a  peril  insured  against ;  (2)  that  the 
plaintiffs  could  recover  in  respect  of  landin'g, 
warehousing  and  forwarding  charges  ;  and  (3) 
that  the  forwarding  charges  included  the 
increased  duties. 

T'OPHAM   AND  Another  r.  St.  Petersburg 
Lnsukance  Co.,  (1905)   10   Com.  Cas.  81  — 

Walton,  J. 

32.  Beinsurance  —  "  Warranted  free  from 
J'articvlar  Average^^  —  '^  Mich  C'raft  to  he 
Deemed,  a  Separate  Insurance" — Loss  of  Cargo 
■in  Barge.] — The  plaintift!s  insured  a  cargo  of 
wheat  to  the  United  Kingdom,  their  proportion 
of  the  risk  being  £1,914.  The  plaintiff's  re- 
insured with  the  defendants  for  "£1,000  in 
excess  of  £500,"  the  policj'  of  reinsurance  con- 
taining a  clause,  "  Warranted  free  from  particular 
average  unless  the  ship  or  craft  or  cargo  be 
stranded,"   and  also  a  clause,  '■  including  all 


risks  of  craft  [and]  [or]  raft  [and]  [or]  of  any 
special  lighterage,  each  craft,  raft,  or  lighter  to 
be  deemed  a  separate  insurance."  A  baigc  con- 
taining part  of  the  cargo  for  the  ship  sank,  and 
the  wheat  was  lost.  The  plaintiff  paid  £298  upon 
the  original  policy,  and  sued  the  defendants  on 
the  policy  of  reinsurance.  The  defenthmts  con- 
tencleil  that  the  above  clauses  exempted  them 
from  liability,  as  the  plaintiff''s  risk  on  the  wheat 
in  the  barge  did  not  exceed  £500,  and  as  each 
barge  was  to  be  a  separate  insurance. 

Held — that  the  above  clauses  did  not  relieve 
the  defendants  from  liability  for  the  loss,  and 
that  notwithstanding  them  the  "  excess  "  was  to 
be  calculated  on  the  plaintiffs'  whole  interest 
at  risk,  and  not  on  their  interest  in  particular 
craft. 
South  British  Fire  and  Marine  Insurance 

[Company  of  New  Zealand  r.  Pa  Costa 

AND  Others,  [190G]  IK.  B.  456;  75L.J.K.B. 

276  :  54  W.  E.  420  ;  94  L.  T.  435  ;  22  T.  L.  E. 

305  ;  11   Com.  Cas.  81  :  10  Asp.  M.  C.  227— 

Bigham,  J. 

93.  Bight  to  sue  on  Policy — Insurance  effected 
Inj  Shij)Owners — Intention — Collision  caused  hg 
]\'egligence  of  Charterers — Bight  of  Charterers  to 
sue  on  Policy.]  —  By  a  charter-party,  which 
amounted  to  a  demise  of  a  steamsliip  for  three 
years,  it  was  provided  that  in  the  event  of  the 
steamer,  from  stress  of  weather,  putting  into  a 
port  other  than  that  to  which  she  was  bound, 
it  was  understood  that  the  charterers  were 
covered  as  to  expenses  as  the  owners  were  by 
their  insurance  ;  and  another  clause  provided 
tliat  the  owners  were  to  pay  for  the  insurance  on 
tlie  vessel.  Tlie  owners  effected  a  policy  on  the 
ship  "as  well  in  their  own  names  as  for  and  in 
the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  subject-matter  of 
this  policy  does,  may,  or  shall  appertain  in  part 
or  in  all."  There  was  a  running  down  clause  in 
tlie  policy.  During  the  currency  of  the  policy 
the  ship  came  into  collision  with  another  vessel, 
and  the  charterers  were  held  liable,  and  had  to 
pay  damages.  In  the  collision  action  the  char- 
terers stated  that  they  had  no  insurance  on  the 
ship. 

In  an  action  hj  them  against  the  under- 
writers upon  the  policy  : — 

Held — that  the  charterers  were  not  covered 
by  the  policy,  there  being  no  obligation  upon 
the  owners  to  insure  on  behalf  of  tiie  charterers, 
nor  any  intention  on  their  j)art  to  do  so,  and  that 
the  charterers  could  not  claim  to  have  adopted 
or  ratified  the  policy. 

Decision  of  C.  A.  ([1905]  1  K.  B.  637;  74 
L.  J.  K.  B.  273  ;  53  W.  R.  420  ;  92  L.  T.  515  ; 
21  T.  L.  E.  248  ;  10  Asp.  M.  C.  37  ;  10  Asp.  M.  C. 
260— C.  A.)  affirmed. 

The  Boston  Fruit  Co.  r.  The  British  and 

[Foreign  Marine  Insurance  Co.,  [1906] 

A.  C.  336  ;  75  L.  J.  K.  B.  537  ;  54  W.  K.  557  ; 

94  L.  T.  806  ;  22  T.  L.  E.  571  ;  11  Com.  Cas. 

196— H.  L.  (E.). 

94.  "  Whilst  at  Port  or  Ports,  Place  or  Places 
in  K'eio  Caledonia"- — Yes.sel  lost  on  Beef  near 
Neio  Caledonia.] — The  defendants  reinsured  the 
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]ilaintiffs  in  respect  of  a  vessel  "whilst  at  port 
01-  ports,  place  or  places  in  New  Caledonia." 
The  vessel  was  damaged  by  striking  on  a  reef  in 
Gazelle  Passage,  which  is  a  passage  through  the 
barrier  reef  of  New  Caledonia,  distant  about  ten 
miles  from  the  mainland. 

Held— that  the  loss  did  not  occur,  within  the 
meaning  of  the  policy,  at  a  "  port  or  ports,  place 
or  places  in  New  Caledonia."  The  word  "  place  " 
in  the  collocation  "port  or  ports,  place  or 
places"  means  some  place  at  which  the  vessel 
has  arrived  for  some  purpose  (e.g. ,  for  loading, 
discharging,  coaling,  repairs,  or  shelter),  and  not 
a  place  where  the  vessel  may  happen  to  be  in 
passing. 

The  Maritime  Insurath-ce  Co.,  Ld.  r.  The 
TAlianza  Insurance  Co.  of  Santakder, 
[1907]    2    K.    B.    OC.O;    28    T.    L.   R.   703— 

Walton,  J. 

95.  Damage  to  IIiiU  or  Machinerij — Latent 
Defect  in  Machinery.']  —  A  policy  of  marine 
insurance  on  ship  for  a  year,  while  in  port  at 
San  Francisco,  contained  a  clause  that  the 
insurance  was  also  "specially  to  cover  loss  of 
[and]  [or]  damage  to  hull  or  machinery  through 
the  neghgence  of  the  master,  mariners,  engineers, 
or  pilots,  or  through  explosions  howsoever  and 
wheresoever  occurring,  bursting  of  boilers, 
breakage  of  shafts,  or  through  any  latent  defect 
in  the  machinery  or  hull,  provided  such  loss  or 
damage  had  not  resulted  from  want  of  due 
diligence  by  the  owners  of  the  vessel,  or  any  of 
them,  or  by  the  manager."  During  the  year 
covered  by  the  policy  the  ship,  on  arriving  back 
from  a  voyage,  was  docked  at  San  Francisco  for 
a  Lloyd's'survey,  and  upon  the  tail  shaft  being 
drawn  and  examined  a  crack  or  fracture  was 
discovered  in  it  and  it  was  condemned.  The 
fracture  was  caused  by  a  new  end  having  been 
imperfectly  welded  on  to  the  shaft  many  years 
before,  and  this  latent  defect  was  not  visible  on 
the  surface  in  the  form  of  a  crack  at  the  pre- 
vious Lloyd's  survey,  made  about  two-and-a-half 
years  before. 

Held — that  there  was  no  evidence  of  any 
loss  through  a  latent  defect  during  the  time 
when  the  policy  attached — that  was  to  say,  while 
the  ship  was  in  port  in  San  Francisco — the 
policy  not  covering  the  mere  discovery  of  a 
latent  defect  at  San  Francisco. 

Per  Fletcher  Moulton.  L.J.— The  policy  upon 
its  true  construction  did  not  cover  a  latent 
defect  in  the  machiner}'  unless  such  defect 
caused  actual  loss  of  or  actual  damage  to  the 
machinery,  and  the  mere  wearing  out  of  the 
machinery  owing  to  a  latent  defect  was  not 
within  the  policy. 

Per  Buckley,  L.J.  —  The  policy  covered  a 
latent  defect  in  the  machinery,  which  became 
apparent  on  the  surface  and  was  discovered 
during  the  currency  of  the  policy,  and  which 
caused  its  condemnation. 

Decision  of  Walton,  J.  ((190G)  9.^  L.  T.  G07  ; 
22  T.  L.  K.  527  ;  11  Com.  Cas.  179  ;  10  Asp.  M.  C. 
303)  affirmed. 

Oceanic  Steamship  Co.  r.  Faber,  (1907)  97 
[L.  T.  4tJG  ;   23  T.  L.  R.  073— C.  A. 


(e)  Damages  and  Contribution. 

96.  Ship  placed  in  Dry  Dock  for  Eejmirs,  for 
ivhich  Underwriieni  are  liaMe — Ship  Surceyed 
for  Lloyd'a  Classification — Ud-pe/ises  and  Dock 
Charges — Contr  link  ion.] — A  ship,  owned  by  the 
plaintiffs  and  insuied  by  the  defendants,  was 
placed  in  dry  dock  for  the  purpose  of  repairs,  for 
which  the  defendants  were  liable.  While  she 
was  in  dry  dock  the  I'laintiffs  had  her  surveyed 
for  the  purpose  of  the  renewal  of  her  classifica- 
tion at  Lloyd's. 

Held — that  the  plaintiffs  were  not  liable  to 
contribute  to  the  pilotage  and  towage  expenses 
incurred  in  getting  the  ship  into,  and  out  of,  the 
dry  dock. 

Marine  ,Di.mra nee  Co.  v.  China  Transpacific 
Steamshij}  Co.  ((ISSt!)  11  App.  Cas.  573;  56 
L.  J.  Q.  B.  100  ;  35  W.  Pv.  169  ;  55  L.  T.  491  ; 
6  Asp.  M.  C.  68— H.  L.  (E.))  distinguished. 

Decisi(m  of  C.  A.  ([1898]  1  Q.  B.  722  ;  67 
L.  J.  Q.  B.  548  ;  46  W.  E.  417  ;  78  L.  T.  402 ;  14 
T.  L.  R.  330  ;  3  Com.  Cas.  148  ;  8  Asp.  M.  C.  369) 
reversed. 

RuABON  Steamship  Co.  r.  London  Assurance 

[1900]  A.   C.    6 ;  69  L.  J.  Q.  B.  86  :  48  W.  E. 

225  ;  81  L.  T.  585  ;  16  T.  L.  R.  90  ;  5  Com.  Cas. 

71  ;  9  Asp.  M.  C.  2— H.  L.  (E.). 

97.  Policy  071  Cases  of  Whi.'<hy — Damage  to 
Labels  and  Packing  hy  Sea  Peril — Affecting 
Selling  Value  of  the  Whishy.]— The  plaintiffs 
insured  cases  of  whisky  for  a  voyage  from  Glasgow 
to  Singapore.  Owing  to  a  sea  peril  the  straw  in 
which  the  bottles  were  packed  became  wet  and 
discoloured,  and  some  of  the  labels  were  damaged 
by  contact  with  the  straw.  The  cases  of  whisky 
were  sold  in  their  damaged  condition  at 
Singapore. 

Held — that  the  plaintiffs  were  entitled  to 
recover  from  the  underwriters  the  amount  of 
the  loss  upon  the  sale,  and  were  under  no  obli- 
gation to  re-pack  or  re-label  the  bottles  before 
selling. 

Cator  V.  Great  We.^tej-n  Lmurance  Co..  of  Xew 
York  ((1873)  L.  R.  8  C.  P.  552  ;  42  L.  J.  C.  P. 
266;  29  L.  T.  (n.s.)  136)  distinguished. 

Brown  Brothers  r.  Fleming  and  Others, 
[(1902)  7  Com.  Cas.  245— Bigham,  J. 

98.  Ltems  of  Damage — Damage  to  Sh  ip  Abroad 

—  Items  allowahle  against  Zhiderwriters  — 
Mrpense  of  sending  out  Surreyor  to  represent 
OwJier  —Banlier' s   Charges  on  liemittances,  ^Jr. 

—  Comntissum  on  Di.ibursements — Method  of 
Repairing .] — It  must  depend  upon  the  circum- 
stances of  each  case  whether  underwriters  are 
chargeable  with  any  part,  or  all,  of  the  expenses 
of  a  si;rveyor  sent  out  on  behalf  of  the  owner  to 
watch  the  repairing  of  an  insured  vessel  in  a 
foreign  port.  Where  such  a  surveyor  was  sent 
out  from  Liverpool  to  Melbourne,  £750  was 
claimed  for  his  fees  and  expenses,  and  100  guineas 
was  allowed. 

It  is  fair  to  allow  to  the  owners  "  banker's 
charges  on  sums  remitted  and  overdrafts,"  and 
also  a  "commission  on  disbursements"  at  iXw 
rate  of  2^  per  cent. 
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A  shipowner  may  falrl}'  object  to  a  method  of 
repaiiing  a  ship,  which,  though  adequate  to 
restore  the  injured  part  to  it&  original  strength,  is 
so  unsightly  as  to  depreciate  the  vessel's  selling 
value. 

Agenoria  Steamship  Co.,  Ld.  v.  Merchants' 

[Marine    Insurance  Co.,    Ld.,    (19n;^)   19 

T.  L.  R.  U2  ;  8  Com.  Cas.  212— Kennedy,  J. 

99.  Sale  of  (loods — Sellfii's  Ohrujation  to  Imure 
and  to  Deliror  (Joodit — Inxurance  to  he  for  a 
Certa'tn  Sum — Eight  of  Si'llrr  to  Policy  Moupyn 
i)i  E-ri-PKii  if  tStlj/iiidfed  Amo)t/it.] — The  appellants 
sold  to  the  respondents  Manilla  hemp  at  a 
certain  price,  cost  freight  and  f.p.a.  insuiance, 
to  be  shipped  to  London.  The  contract  pro- 
vided that,  shouhl  the  hemp,  or  any  portion 
thereof,  not  arrive  in  London  from  loss  of  vessel 
or  other  unavoidable  cause,  the  contract  was  to  be 
fulfilled  by  handing  documents  including  insur- 
ance policy  against  payment  of  invoice  :  insurance 
for  r>  per  cent,  over  invoice  amount  to  be  effected 
by  sellers  for  account  of  buyers  under  a  f.p.a. 
policy.  The  contract  contained  a  submissi(  n  of 
dispute  to  arbitration,  which  provided  that  the 
evidence  and  proceedings  might  be  taken  in  a 
mercantile  way  without  regarding  legal  teidmi- 
caliiios  respecting  evidence.  The  hemp  was 
subsequently  paid  for,  the  sellers  handing  to  the 
buyers  the  shipping  documents,  including  an 
undertaking  to  hold  £1,280,  the  amount  of  the 
policy  on  the  hemp,  for  the  buyers.  This  sum 
was  in  excess  of  the  net  invoice  price  jih/.<i  .5  per 
cent.  A  portion  of  the  hemp  having  been 
destroj-ed  by  fire,  the  amount  due  under  the 
policy  was  j)aid  by  the  insurance  company,  but 
the  sellers  claimed  to  be  entitled  to  such  a  pro- 
portion of  the  insurance  money  as  represented 
the  difference  between  the  net  invoice  price  j/liix 
.0  per  cent,  and  £  1,280.  The  arbitrator  held  that 
the  sellers  were  so  entitled. 

Held — that  the  interest  under  the  policy 
l)assed  to  the  buyers,  who  were  entitled  to  the 
whole  of  the  insurance  moneys,  and  that  as  the 
error  in  law  appeared  on  the  face  of  the  award 
the  Court  could  set  it  aside. 

In  re  Landauer  &  Co.  and  Asser  &  Co.,  [ISO;")] 

[2  K.  H.  184  ;  74  L.  .1.  K.  B.  C'A) :  .-)3  W.  K. 

■,'M  ;  'X^   L.  T.  20  ;  21  T.  L.  R.  429  ;  10  Com. 

Cas.  265— Div.  Ct. 

100.  (^'oxt.i — Part  Inxiirance — Action  in  I/i- 
tcrcxtx  of  Axsitrcd  (uid  Underwritcrx — Contribu- 
tion.]— Goods  which  were  jiartly  insured  under 
a  marine  policy  weie  lost  while  in  a  barge.  At 
the  suggestion  of  the  goods  owner,  the  under- 
writers assented  to  his  bringing  an  action  against 
the  barge  owner  to  recover  the  loss,  but  the 
action  proved  uiisuccfssfid.  The  goods  owner 
claimed  the  whole  of  the  costs  of  the  action  fiom 
the  underwriters. 

Held — that  there  was  no  rule  of  law  as  to  who 
should  bear  the  costs,  the  rights  of  the  paities 
depending  upon  what  was  the  agreement  when 
the  suggestion  that  the  action  should  be  brought 
was  juade  and  assented  to  ;  and  that,  there  being 


no  express  agreement  ag  to  costs,  the  proper  in- 
ference was  that  the  parties  had  tacitly  agreed 
that  each  should  pay  a  share  of  the  costs  propor- 
tionate to  their  respective  interests  in  the 
litigation. 

Duus,  Brown  &  Co.,  r.  Bintsing  and  Others, 
[(1906)  22  T.  L.  R,  529;  11   Com.  Cas.  190— 

Walton,  J. 

(f)  Freight  and  Cargo. 

101.  Kt'cpjition  "  Claim  conxeqvent  on  Loax  o, 
Time'' — Loxs  of  lime  from  Peril  of  Seti.] — A  time 
policy  of  insurance  on  freight  contained  a  clause 
"  warrantetl  free  from  any  claim  consequent  on 
loss  of  time,  whether  arising  from  a  peril  of  the 
sea  or  otherwise."  After  the  commencement  of 
a  voyage  the  .-hip  sustained  damnge  from  a  peril 
of  the  sea,  and  returned  to  her  port  of  loading. 
The  necessary  repairs  caused  a  delay  which  frus- 
trated the  object  of  the  venture,  and  the  char- 
terers, as  they  were  entitled  to  do,  cancelled  the 
charter,  and  the  freight  was  totally  lost.  In  an 
action  on  the  policy  for  a  total  loss  of  freight  : — 

Feld  (affirming  the  judgment  of  the  Court 
below) — that  the  claim  was  consequent  on  loss  of 
time  within  the  meaning  of  the  exception,  and 
that  the  underwriters  were  not  liable. 

Bensaude  r.  Thames  and  Mersey  Marine 

[Insurance  Co.,  [1897]  A.  C.  6()9  ;   8  Asp. 

M.   L.    C.   315;   2  Com.    Cas.    238;  6C.    L.   J. 

t^  B.    6(16  ;  77   L.  T.   282  ;  13   T.  L.   R.   501  ; 

46  \V.  R.  78- -H.  L.  (E.). 

102.  Beinsura nee  of  Steamers  in  Freight  Clnh 
—  Coiixtructire  'J'otul  Losx  of  Ship — yoti<'e  of 
Abandonment — Freight  earned  hg  rnderuriierx 
on  Shij).] — By  a  policy  of  reinsurance  freight  on 
steamers  entered  in  a  fre'ght  club  was  reinsured, 
'■to  pay  onlj'  in  the  event  of  total  or  constructive 
total  loss."  By  the  rules  of  the  club  the  amount 
insured  was  payable  in  the  event  of  the  total 
loss  of  the  ship  entered.  A  ship,  in  question, 
became  a  constructive  total  loss  and  notice  of 
abandonment  of  ship  was  given  to  and  accepted 
by  the  underwriters  on  ship,  who  evuitually 
earned  the  freight.  The  plainliffs  paid  a  total 
loss  of  freight  on  the  original  policy. 

Held — that  they  could  recover  on  the  rein- 
surance polic}'. 

United  Kingdo.m  Mutual  Steamship  Assur- 

[ance  Association,  Ld.  r.  Boulton,  (1898) 

a  Com.  Cas.  330— Bigham,  J. 

103.  Cargo  of  Conlx — Imminent  Danger  of  Fire 
— Ac  actual  Fire — Cargo  dixcharged  for  Siifety 
of  u-holc  Adventure — Perils  ^^  of  the  Seas,  Fire, 
Jettisons,  and  all  other  J'erils,  Loxxes,  and 
JFixfortunex''  — Loss  ejusdem  generis.]— The 
owners  of  a  sa  ling  ship,  which  was  chartered 
to  carry  a  cargo  of  coals  from  Newcastle, 
N.S.W.,  to  Valpaiaiso  against  an  agreed  freight 
payable  on  delivery,  insured  the  freigiit  with 
the  defendants.  The  perils  insured  against 
included  perils  •'  of  the  seas,  fire,  jettisons,  and 
of  all  other  perils,  losses,  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment,  or 
damage''  of  the  subject-matter  of  insurance. 
After   the  ship   had  sailed   with    the   coal  on 
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board,  the  cargo  was  discovered  to  be  getting 
hot,  and,  for  the  safety  of  the  whole  adventure, 
the  vessel  was  taken  into  Sydney,  where  surve3's 
were  held,  which  resulted  in  a  portion  of  the 
cai'go  being  discharged  and  necessarily  and 
properly  sold.  The  vessel  then  proceeded  with 
the  remainder  of  the  cargo.  Xo  freight  was 
payable  or  paid  in  respect  of  the  cargo  so  sold, 
and  the  shipowners  lost  that  portion  of  the 
freight  whicli  they  would  otherwise  have  earned 
under  the  charter-party. 

In  an  action  by  the  shipowners  to  recover 
directly  fiotn  the  underwriters  on  the  ground 
that  the  freight  had  been  lost  by  perils  insured 
against  : — 

Held,  that  there  was  an  actual  existing  state 
of  peril  of  tire,  and  not  merely  of  fear  of  fire, 
and  that  the  less,  although  not  a  loss  by  firej 
was  a  lo'S  fjifsdeiii  generh,  and  covered  by  the 
general  words  "all  other  perils,  losses,  and  mis- 
fortunes," and  the  defendants  were  therefore 
liable  to  make  good  to  the  plaintiffs  the  loss  of 
freight  as  a  partial  loss  under  the  policies. 
Thb  Knight  of  St.  Michael,  [1898]  P.  30  ;  3 

[Com.  Cas.  fi2  ;  (u  L.  J.  P.  19  ;  78  L.  T    1»0  ■ 
14  T.  L.  R.  I'Jl  :  4(;  \\\  R.  3!I6— Barnes,  j! 

104.  Master  Part  Owner  of  S/iip—Zoxn  of 
Shiji—ypi/liffence  if  Miister—Nottce  (f  Aiaiulon- 
me)tt.']—T'he  assured  can  recover  upon  a  policy 
of  marine  insurance  if  the  loss  is  caused  directly 
by  perils  of  the  sea,  though  the  loss  has  occurred 
through  the  negligence  of  the  assured,  such 
negligence  not  being  wilful. 

Where  freight  is  insured  and  it  becomes 
impossible  to  earn  that  freight  owing  to  the  loss 
of  the  vessel,  it  is  not  necessary  to  give  notice  ol 
abandonment  to  1  he  underwriter  on  freight. 

Decision  of    Kennedy,    J.    ((1897)     8     Asp 
M.  L.  C.  300  ;  2  Com.  Cas.  216)  affirmed. 
Trindee,  Anderson  &  Co.  r.  Thames  and 

[Mersey  Marine  Insurance   Co.  ;    Same 

r.  North    Queensland    Insurance    Co.  ; 

Same  /•.  Weston,   Croker    &    Co.,    [18981 

2  Q.  B.  114  ;  8  Asp.   M.  L.    C.   373  :  3    Com. 

Cas.  123  ;  (17  L.  J.  Q.    B.   m\  ;  78  L.  T.  48r, ; 
14  T.  L.  R.  38fi  ;  46  W.  R.  .561  -C.  A. 

105.  Lvmp  Chartered  Freir/Jit—Cesxer  Clause 
—  Lieu  for  Jiill  of  Lading  Freight— ^\o  Lien  on 
Cargo  for  Chartered  Freight^J'olici/  against 
Perils  of  the  Sea— Loss  hg  'I'erils  of  the  Sea  of 
Part  of  Cargo—J^os.s  of  Chartered  Freight.]— 
By  a  charter-party  a  ship  was  chartered  for  a 
voyage  at  the  lump  freight  of  £3,000,  payable 
on  delivery  of  the  cargo.  The  master  was  to 
sign  bills  of  lading  at  any  rate  of  freight  the 
charterers  might  require,  but  not  under  chartered 
rates,  or  differences  to  be  settled  in  cash  on 
signing  bills  of  lading;  the  charterers'  liability 
to  cease  on  shipment  of  the  cargo  provided  it 
was  worth  the  freight,  dead  fieight  and 
demurrage  on  arrival  ai  the  port  of  discharge, 
but  the  vessel  to  have  a  lien  thereon  for  the 
recnvery  of  all  freight,  dead  freight  and  demur- 
rage. 'J  he  chartereis  loaded  a  full  general  cargo 
under  bills  of  lading  which  made  the  goods  com- 


prised in  each  bill  of  lading  deliverable  to  the 
consignee  thereof  on  payment  of  the  bill  of 
lading  freight.  The  shipowners  effected  a  policy 
against  perils  of  the  sea  on  the  chaitered  freight. 
During  ihe  voyage  part  of  the  cargo  was  lost  by 
a  peril  of  the  sea,  and  on  the  ship's  arrival  at  the 
port  of  discharge  the  bills  of  lading  freights 
paj^able  to  the  shipowners  upon  that  part  of  the 
cargo  which  arrived  was  less  by  £645  than  the 
chartered  freight,  though  the  cargo  which  arrived 
was  worth  the  chaitered  freight.  In  an  action 
by  the  shipowhersupon  the  policy  to  recover  the 
£645  as  being  a  loss  of  chartered  freight  by  a 
peril  of  the  sea  : — 

Held— that  the  loss  was  not  caused  by  a  peril 
of  the  sea,  but  by  the  master  not  having  signed 
bills  of  lading  giving  the  shipowners  a  lien  upon 
the  goods  comprised  in  each  bill  of  lading  for  the 
whole  chartered  freight. 

Brankelow  Steamship  Co.  r.  Canton 
[Insurance  Office,  [18991  2  Q.  B  178- 
68  L.  J.  Q.  B.  811  ;  47  W.  R.  611  ;  81  L.  T. 
6  ;  4  Com.  Cas.  239  ;  8  Asp.  M.  C.  863— C.  A. 

106.  '^  Free  from  any  Claim  eonsequent  on  Loss 
of  Time "  —  Destrnetion  of  llefrigerating 
Marhinery  Inj  Fire— Delay — Frustration  of 
Adrenture— Liability  of  ljnde7-ivriters.]~The 
plaintiffs'  steamer  was  one  of  a  line  trading 
regularly  to  Australia,  and  fitted  for  carrying 
frozen  meat,  engagements  fur  freight  being 
booked  while  the  steamer  was  on  the  outward 
voyage.  The  plaintiffs  effected  an  insurance 
with  the  defendants  on  "freight  of  frozen  meat 
chart eied,  or  as  if  chaitered."  The  policy  con- 
tained the  following  clause : — "Chartered  freights 
and  freights  are  warranted  free  from  any  claim 
consequent  on  loss  of  time,  whether  arising  from 
a  peril  of  the  sea  or  otherwise."  While  the 
steamer  was  at  Sydney,  a  fire  occurred  on  board, 
destroying  the  refrigerating  machinery.  Ihe 
damage  could  not  be  repaired  at  Sydney,  and  it 
was  therefore  impossible  for  the  steamer  to 
carry  the  frozen  meat  which  had  been  engaged, 
or  any  frozen  meat  on  the  homeward  voyage, 
and  the  freight  was  lost.  In  an  action  on  the 
policy  for  total  loss  of  freight  : — 

Held— that  the  claim  was  consequent  on  loss 

of  time  within  the  meaning  of  the  clause  in  the 

policy,  and  that  the  defemlants  were  not  liable. 

Bensaude   v.    Thames    and    Jfersey    Marine 

Insurance  Co.  ([1897]  A.  C.  609  ;  66  L.  J.  Q   B 

(566  ;  46  W.  R.  78  ;  2  Com.  Cas.  238  ;  77    L    t" 

282  ;  8  Asp.  M.  C.  315— H.  L.  (E.))  followed. 

Turnbull,  Martin  &   Co.  r.   Hull   Cnder- 

[writers'  Association,  [1900]  2  Q.  B  4o2  • 

69  L.  J.  Q.  B.  588  ;  82  L.  T.  818  ;  16  T.  L.  r' 

359  ;  5   Com.   Cas.  248  ;  9  Asp.  M.  C.     93— 

Mathew,  J. 

107.  Ad  ranees  —  "  Free  of  all  Areraoe" 
Seevrity  of  Freight— Bi stance  Freight  payable  — 
I'artial  Lo.ss.]— The  plaintiffs  advanced  money 
for  disbursements  to  the  captain  of  an  Italian 
ship  at  Pensacola.  who  signed  and  handed  them 
a  document  in  ihese  terms:  "Ten  days  after 
arrival  at  Southampton  ...  I  promise  to  pay 
£760  ..  .  for  the  payment  of  which  I  hereby 
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pledge  my  vessel  and  freight,  and  my  consignees 
at  the  port  of  desHnatiou  are  hereby  directed  to 
pay  [this]  amount  from  .  .  .  freight  received." 
The  jjlaintiflfs  then  effected  an  insurance  with 
the  defendants  against  perils  of  the  sea  upon 
"advances  valued  at  £77o,"froni  PensacoUi  1o 
Southamplon,  and  expressed  to  be  "  free  of  all 
average."  Thruugh  perils  of  the  sea  the  ship 
became  a  constructive  total  loss  at  tlie  Azores,  but 
cargo  was  salved,  upon  which  the  captain  by 
Italian  law  received  £790  distance  freight. 

Held — that  the  pledge  of  the  freight  was  not 
conditional  on  the  arrival  of  the  ship  at  the 
port  of  destination  ;  that  there  had  not  been  a 
total  loss  of  the  freight,  and  consequently  the 
underwriters  were  not  liable. 

Judgment  of  Bigham,  J.  ((IDOo)  16  T.  L.  11. 
481  ;  5  Com.  Cas.  332)  affirmed. 

Price  r.  Maritime  Insurance  Co.,  [1901]  2 

[K.   B.  412  ;  70  L.  J.    K.    B.   780  ;  49  W.  E. 

045  ;  85  L.  T.  101  ;  17  T.  L.  R.  5.59  ;  G  Com. 

Cas.  168  ;  9  Asp.  M.  C.  213— C.  A. 

108.  Lump  (Iniriered  Frrlfiht — Cfsser  Clause 
— Lien  for  Bill  of  Ladiiif/  FrcigJit — No  L'len  ofi 
Cargo  for  Chartered  Freight — Pollen  "gninst 
Perils  of  Sea— Loss  hi/  Perils  of  Sea  of  Part  of 
Cargo^-Loss  of  Chartered  IVeight.] — A  ship 
was  chartered  for  a  voyage  at  a  lump  freight  of 
£3,000.  The  charter-party  provided  that  bills  of 
lading  were  to  be  signed  "at  any  rate  of  freight 
the  charterers  may  require  .  .  .  charterers' 
liability  to  cease  upon  shipment  of  the  cargo 
(provided  said  cargo  is  worth  the  freight,  dead 
freight,  and  demurrage  on  arrival  at  port  of  dis- 
chaige),  but  vessel  to  have  a  lien  thereon  for 
recoveiy  of  all  freight,  dead  freight,  demurrage, 
and  all  other  charges  whatsoever."  The  ship- 
owners insured  the  chartered  freight  against  sea 
perils  by  a  policy  expressed  to  be  oil  "freight 
chartered  or  as  it  chartered"  valued  at  £3,000. 
The  master  signed  bills  of  lading,  which  entitled 
tlie  consignees  to  delivery  on  payment  of  the 
freight  mentioned  in  the  bills  of  lading,  but 
which  did  not  by  their  terms  preserve  to  the 
shipowners  their  lien  for  chartered  freight.  Part 
of  tlie  cargo  was  lost  by  perils  of  the  sea.  The 
portion  saved  was,  on  arrival  at  tlie  port  of  dis- 
cliarge,  worth  the  charter-i)arty  freight  and 
charges.  The  freight  payable  under  the  bills  of 
lading  on  the  portion  saved  was  less  than 
£.S,000.  'J'he  plaintiffs  claimed  the  dilTerence 
between  the  freight  received  under  those  bills  of 
lading  and  the  lump  sum  freight  as  a  loss  under 
the  policy. 

Held — that  the  freight  insured  had  not  been 
lost  by  any  of  the  perils  insured  against,  and  that 
the  freight  which  had  been  lost  by  those  perils 
was  not  the  freight  insureil. 

Judgment  of  C.  A.  ((1899)  2  Q.  15.  178; 
68  L.  J.  Q.  B.  811  ;  47  W.  H.  611  ;  81  L.  T.  6  ; 
4  Com.  Cas.  239)  afhrmed. 

Williams  &  Co.  r.  Canton  Insurance  Office, 
[Ld.,  [1901]  A.  C.  462  ;  70  L.  J.  K.  B.  962  ; 
85  L.  T.  317  ;  17  T.  L.  II.  696  ;  6  Com.  Cas.  256 

— H  L.  (E.). 


109.  Ahandonmenf  of  Voyage — Cargo  salved 
and  carried  to  Port  of  Deli'rery — Total  Loss  of 
Freight.'] — A  ship  was  chartered  for  a  voyage 
from  Chittagong  with  a  cargo  of  jute  in  bales  for 
delivery  at  Dundee.  The  ship,  cargo,  and 
chartered  freight  were  insured.  ^VhL'n  al-out 
fifty  miles  from  Dundee  the  sliiii  went  ashure, 
and  the  master  and  crew  justifiably  abandoned 
her.  Notices  of  abandonment  were  given  to  the 
underwriters  on  all  three  interests,  and  were  all 
lefuscd  in  the  first  instance,  but  eventually  the 
underwriters  on  the  ^hip  and  cargo  })aid  a  total 
loss.  The  underwriters  on  all  three  intei'ests 
instructed  the  Salvage  Association  independently 
to  protect  their  interests,  and  the  association 
entered  into  a  salvage  contract  with  a  salvage 
company.  A  large  quantity  of  the  jute  was 
salved,  partly  in  bulk  and  partly  in  bales,  and 
was  cai'ried  to  Dundee,  where  it  was  sold  on 
behalf  of  whom  it  might  concern. 

Held — that  the  jute  having  been  carried  to 
Dundee  under  the  salvage  contract,  and  not 
under  the  charter-party,  the  chartered  freight 
had  not  been  earned,  and  the  luiderwriters  on 
chartered  freight  were  liable  to  jiay  a  total  loss, 
and  were  not  entitled  to  be  paid  a  proportionate 
part  of  the  proceeds  of  the  sale  of  the  salved 
cai'go  as  for  freight  earned. 

Decision  of  Mathew,  J.  ([1901  ]  17  T.  L.  R.  79  ; 
6  Com.  Cas.  25)  affirmed. 

Guthrie  r.  North  China  Insurance  Co., 
[(1902)  18  T.  L.  R.  412  ;  7  Com.  Cas.  130— 

C.  A. 

110.  Dech  Cargo — Goods  earried  on  Deck 
without  Leare — Inland  Vogage  on  a  pai-tieular 
Rirer — Goods  damaged  hg  Fire — Liahilitg  of 
i'nderivriters.] — The  general  rule,  under  which 
insilrers  are  not  liable  in  respect  of  goods  carried 
on  deck,  does  rrot  apply  to  a  voyage  upon  a 
particular  river  mentioned  in  the  policy,  if  it  be 
the  usage  on  such  river  to  carry  goods  on  deck. 

Qua-re — wheiher  it  applies  to  any  river 
voyage. 

Goods  were  insured  against  all  risks  from 
London  to  a  town  on  the  Rhine  r/ti  Amsterdam. 
At  the  latter  place  they  were  transhipped  to  a 
river  steamer,  and  carried  as  ileck  cargo. 
Whilst  being'so  carried  they  were  damaged  by 
fire. 

Held — that  the  underwriters  were  liable,  the 
policy  contemplating  a  voyage  up  the  Rhine, 
and  it  being  customary  on  Rhine  steamers  to 
carry  goods  on  deck. 

Wriqht  V.  Marwood  ((1881)  7  Q.  B.  D.  62; 
50  L.  J.  Q.  B.  643 ;  29  W.  R.  673  ;  45  L.  T.  297  ; 
4  Asp.  M.  C.  451— C.  A.  ;  dictum  of  Lord 
Bramwell)  applied. 

ApoLLiNARia  Co.  r.  Nord  Deutsche  Insuu- 
[A.NCii  Co.,  [1904]  1  K.  B.  252  ;  73  L,  .1.  K.  B. 
(>2  ;  52  W.  R.  174  :  89  L.  T.  670  ;  20  T.  L.  R. 
79  ;    9  Com.    Cas.    91  ;  9    Asp.    M.    C.    526— 

Walton,  J. 

111.  Si'parate  Polieies  on  Freight  and  Goods — 
Own  Goods — Shipper's  Goods  — Forwarding 
Expenses — Freigitt  payaVleat  Port  ofJiefuge.] — 
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Marine — Cuntinucd. 

The  plaintiffs,  as  charterers  of  the  B.,  were 
insured  by  the  defendants  under  two  policies. 
Under  the  goods  policy  the  plaintiffs  were 
interested  in  machinery  of  their  own  valued  at 
£3,58-1:  :  they  also  had  a  freight  interest  in  the 
same  machinery,  such  interest  being  really 
£899,  but  valued  in  the  freight  policy  at 
£1.228. 

The  B.  had  to  abandon  her  voyage  on  account 
of  a  peril  insured  against,  and  the  plaintiffs 
expended  £2,025  in  forwarding  the  machinery. 

Held — that  the  plaintiffs  could  recover  this 
£2,025  to  be  properly  apportioned  between  the 
two  policies. 

Under  a  separate  policy  the  plaintiffs  had 
insured  certain  goods  on  behalf  of  the  owner 
who  had  shipped  them  for  the  same  voyage. 
^Y  the  terms  of  the  bill  of  lading  if  the  B.  could 
not  proceed  and  returned  to  London  (as  she  did) 
the  freight  on  the  goods  was  to  be  payable  on 
their  discharge  in  London.  After  such  discharge 
they  Avere  forwarded  to  the  owner. 

Held— that  the  plaintiffs  could  recover  the 
forwarding  expenses  without  making  any  deduc- 
tion on  account  of  the  freight. 

POPHAM  AKD  WiLLETT  f.  ST.  PeTEKSBUEG 

[Insueance  Co.,  (1905)  10  Com.  Cas.  276— 

Walton,  J. 

112. — Pulley  on  Profit  uii  Cargo — ''•  To pinj  on 
such  Portion  as  does  not  reaek  Its  Bestinaiiun" 
— Abandonment  of  Voyage  —  Part  of  Cargo 
suhsequently  forwarded  hy  different  Shlj).'] — 
The  plaintiffs  effected  an  insurance  on  profit 
on  cargo  per  the  Giovanni  Albanese.  The 
policy  had  a  printed  clause  attached,  which,  as 
it  stood  originally,  ran  as  follows  : — "  Warranted 
free  from  all  average  and  without  benefit  of 
salvage ;  but  to  pay  a  loss  on  such  portion  as 
does  not  reach  its  destination  in  the  said  ship," 
but  the  latter  words,  viz.,  "  in  the  said  ship,"  had 
been  deleted.  The  cargo  was  bought  under  a 
contract  which  stated  that  it  was  "  expected 
to  arrive  per  sailer  from  Fray  Bentos,  and  to 
discharge  at  Ayr  as  per  charter-party,  August, 
September,  October,  1905,  shipment."  The 
contract  also  contained  the  following  clause  : — 
"  In  case  of  non-arrival,  this  contract  to  be  void, 
and,  should  the  vessel  from  any  unforeseen  cir- 
cumstances be  prevented  from  delivering  the 
whole  of  the  cargo,  originally  shipped,  this  con- 
tract to  be  void  as  regards  the  undelivered 
portion."  The  cargo  was  loaded  in  the  Giovanni 
Albanese  in  September,  1905,  but  in  the  course 
of  the  voyage  the  vessel  became  a  total  loss,  and 
the  sellers  gave  the  plaintiffs  notice  that  the 
cargo  would  not  come  forward  as  it  had  been 
abandoned  to  the  underwriters.  Part  of  the 
cargo,  was,  however,  re-shipped,  brought  to  this 
country  by  another  vessel,  and  discharged  in 
March,  190(3,  but  the  plaintiffs  declined  to  accept 
it.    In  an  action  on  the  policy  :— 

Held— that  there  had  been  no  loss  of  that 
portion  of  the  cargo  which  was  tendered  to  the 
plaintiffs,  as  it  had  arrived  at  its  destination 
within  the  meaning  of  the  attached  clause, 
although  it  did  not  arrive  in  the  original  ship. 


and  also  that  there  had  not  been  any  such  delay 
as  to  frustrate  the  adventure. 

Wyllie  and   Others    r.    Povah,    (1907)   23 
[T.  L.  E.  G87  ;  12  Com.  Cas.  317— Pickford,  J. 

113.  Value  of  Goods —  Open  Cover  Slip —  Goods 
"  and  {or)  Freight'' — "Invoice  Cost  plus  Freight 
and  Insurance  and  10  per  cent^  —  Loss  before 
Declaration — "  Contingency  Freight  if  required  at 
Half  Pre  nil  ui)i."'\ — By  an  open  cover  the  plain- 
tiff iiisured  cargo  for  twelve  months  from  the 
Kiver  Plate  to  the  United  Kingdom  or  Continent, 
the  cover  containing  the  following  clause  : — 
"  Invoice  cost  plus  freight  and  insurance  and 
10  per  cent,  (in  the  event  of  loss  before  declara- 
tion), including  contingency  freight  if  required 
at  half  premium,  but  in  the  event  of  total  loss 
making  the  freight  unclaimable  the  insurance  to 
be  cancelled  and  premium  returned."  The 
course  of  business  was  that  upon  a  declaration 
being  made  a  policy  was  issued.  Part  of  the 
cargo  by  a  particular  ship  was  lost  before 
declaration. 

Held — that,  in  assessing  the  sirm  payable 
under  the  policy,  the  word  "freight"  in  the 
above  clause  meant  freight  which  at  the  time  of 
the  loss  the  assured  had  paid  or  had  become 
liable  to  pay,  and  not  the  freight  which  would 
have  become  paj^able  at  the  destination  on  the 
whole  cargo  if  the  whole  had  been  delivered. 

Decision  of  Channell,  J.  (23  T.  L.  E.  09) 
affirmed. 

KUKG  V.  Methuex,  (1907)  24  T.  L.   E.   145— 

[C.  A. 

(g)  General  and  Particular  Average. 

114.  Charterers — Total  Loss — Conniilssion  for 
getting  Charter — Deduction  for  Hire  of  Ship. 1 — • 
Time  charterers  of  a  ship  insured  the  freight 
against  the  usual  perils.  During  the  currency  of 
the  policy  the  ship  was  stranded,  and  there  was 
a  total  loss  of  freight.  The  charterers  claimed 
that  in  ascertaining  the  amount  recoverable  they 
were  entitled  (1)  to  add  the  commission  for 
getting  the  charter  ;  and  (2)  to  deduct  two  days' 
hire  of  the  ship,  as  it  would  have  taken  two  days 
to  discharge  the  cargo  on  board. 

Held — that  in  the  absence  of  evidence  of  a 
l)ractice  to  include  the  commission  the  charterers 
were  not  entitled  to  it,  and  that  the  under- 
writers were  not  entitled  to  deduct  the  two  days' 
hire. 

Forbes  v.  Asplnall  (  (1811)  13  East,  323) 
discussed. 

Whether  an  assured  is  owner  or  charterer,  a  loss 
in  an  open  policy  on  freight  must  be  adjusted  on 
the  gross  amount  of  freight. 

Palmer  v.  Blackburn  (  (1822)  1  Bing.  01) 
applied. 

Decision  of  Channell,  J.  ([1907]  1  K.  B.  259  ; 
70  L.  J.  K.  B.  225  ;  23  T.  L.  E.  137  ;  12  Com. 
Cas.  142)  affirmed. 

The  United  States  Shippixg   Co.    c.  The 

[Empress   Assurance   Corporation,  Ld.. 

24  T.  L.  E.  45— C.  A. 
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Marine — Continued. 

115.  Ship  disabled  on  Voyifje  —  Neceminj 
ItejHiirs—Damafie  to  Cargo.']— A  ship  rendered 
uimavigable  by  an  accident  in  the  course  of  the 
Toyage  may,  while  lying  in  harbour  perfectly 
water-tight'  and  with'her  cargo  uninjured,  be  in 
l)eril  so  as  to  make  any  unusual  act  done  with 
her  to  render  her  once  more  navigable,  a  general 
average  act,  and  any  damage  incidental  to  such 
act  a  general  average  loss. 

The  II.  G.  was  on  a  voyage  from  !>.  A.  to 
London.  While  leaving  B.  A.  she  bumped  on 
the  harbour  bar.  On  coming  outside  the  harbour 
of  L.  r. — a  station  at  which  she  was  to  coal- 
she  became  unnavigable  owing  to  her  screw  going 
wrong.  She  was  towed  into  the  harbour.  A 
large  part  of  her  cargo  vviis  perishable,  and  there 
was  no  proper  acconnnodation  for  stowing  it 
at  L.  1'.  The  master,  in  order  to  repair  the 
screw,  tipped  her  by  the  head  (with  cargo  still 
on  board)  by  filling  the  fore  ballast  tjinks  with 
sea-water,  and  emptying  the  stern  tanks.  Un- 
known to  the  captain,  one  of  the  pipes  through 
which  the  fore  tanks  were  filled  was  fractured, 
and  the  sea-water  going  through  it  escaped  into 
the  cargo.     The  plaintiffs'  goods  were  injured. 

Held — that,  while  lying  in  L.  P.  harbour,  the 
ship  and  cargo  were  in  peril ;  that  the  master's 
act  in  tipping  the  ship  by  the  head  was  a  general 
average  act  ;  and  that  the  damage  to  plaintiffs' 
goods  was  a  general  average  loss. 

McCALL  &  Co.,  LD.   )•.   HOULDER  &   Co.,  (1897) 

[8  Asp.  M.  L.  C.   252  ;  2  Com.   Cas.   12'J  :  66 

L.  J.  (Q.  B.)  408  ;  76  L.  T.   469  :  13  T.  L.  R. 

280— Mathew,  J. 

116.  Average  Statement —  Wliere  to  he  made 
?/j9.  J^There  is  no  obligation  on  a  shipowner  to 
have  a  general  average  statement  made  up  at  the 
ship's  port  of  destination,  or  at  any  particular 
place,  so  long  as  it  is  made  up  in  a  reasonable 
time. 

WAVERTitEK  Sailing  Ship  Co.,  Ld.  r.  Love, 
[1897]  A.  C.  373  ;  8  Asp.  M.  L.  C.  276;  66 
L.  J.  r.  C.  77  ;  76  L.  T.  576  ;  13  T.  L.  K.  419. 


117.  Contract  of  Affreightment  —  Foreign 
Statement  —  Belgian  Law.'] — A  shipowner 
effected  with  underwriters  a  time  policy  of 
insurance  on  his  ship  containing  the  following 
clause :  "  General  average  payable  according  to 
foreign  statement  if  so  made  up,  or  York-Ant- 
werp rules  if  in  accordance  wilh  contract  uf 
affreightment."  The  shipowner  sub-chartered 
the  ship  to  third  parties,  and  by  the  terms  of 
that  charter-party  it  was  provided  that  the  ship 
might  carry  a  deck-load  of  timber,  and  that,  "  in 
case  of  average,  the  same  to  be  settle<l  according 
t(j  Yurk-Antwerp  rules,  189t),  except  that  jettison 
of  deck-cargo  (and  the  freight  thereon)  for  the 
common  safety  shall  be  allowable  as  general 
average."  Tlie  ship  sailed  for  Antwerp,  and  in 
the  course  of  the  voyage  it  became  necessary  for 
the  steamer's  safety  to  jettison  part  of  the  deck 
cargo.  The  average  statement  was  made  up  at 
Antwerp,  and  included  jcittisoned  deck  cargo  and 
freight  thereon.     The  shipowner  paid  the  ship's 


contribution  to  general  average.  In  an  action 
by  the  shipowner  to  recover  from  the  under- 
writers the  amount  of  his  contribution  : — 

Held — that  the  parties  having  agreed  that 
general  average  should  be  payable  according  to 
the  foreign  statement  if  so  made  up,  and  the 
terms  of  the  contract  of  affreiglitment  not  being 
of  a  special  and  unusual  character,  which  could 
not  have  been  contemplated  by  the  parties  to  the 
policy  of  insurance,  the  underwriters  were  liable 
to  pay  the  shipowner  the  amount  of  his  contri- 
bution, notwithstanding  that,  apart  from  express 
agreement,  Belgian  law  would  not  recognise 
jettisoned  deck  cargo  and  freight  thereon  as 
being  the  subject  of  a  claim  for  general 
average. 

Decision  of  Kennedy.  J.  ([1903]  1  K.  B.  109  ; 
72  L.  J.  K.  B.  (U  :  51  W.  R.  318;  87  L.  T.  716  ; 
19  T.  L.  II.  16  ;  8  Com.  Cas,  42  ;  9  Asp.  M.  C. 
345)  affirmed. 

De  Hart  v.  Compania  Axoxuia  de  Seguros 
['•Aurora,"  [1903]  2  K.B..503;72  L.J.  K.  B. 
818  ;  52  W.  R.  36  :  87  L.  T.  154  :  19  T.  L.  R. 
642  ;  8  Com.  Cas.  314  ;  9  Asp.  M.  C.  454— C.  A. 

See  also  Nos.  151,  153,  172. 


(h)  Insurable   Interest. 

118.  I/i.surahle  Intercut — Foreign  Ship — Ad- 
ranees  hg  Ship's  Agents — Accessaries — Disburse- 
ments— iliglit  to  arrest  Shij) — Admiraltg  Court 
Act,  1840  (3  &  4  Vict.  c.  65),  s.  6.]— Although 
an  interest  to  be  insurable  need  not  necessarily 
be  a  right,  legal  or  equitable,  in  or  charge  upon 
the  property  or  arising  out  of  the  ownership  of 
the  subject-matter  exposed  to  the  risk  insured 
:  against,  and  any  interest  may  be  insured  which 
is  dependent  upon  the  safety  of  the  thing  ex- 
p(jsed  to  such  risks,  still  it  must  in  all  cases  at 
the  time  of  the  loss  be  an  interest,  legal  or 
equitable,  and  not  merely  an  expectation, 
however  probable. 

An  insurance  was  effected  by  the  plaintiffs  for 
a  voyage  on  disbursements  against  the  risk  of 
total  and  constructive  total  loss  of  ship  only. 
The  plaintiffs  had  made  advances  for  the  sliip's 
disbursements  which  were  •'  necessaries  "  within 
the  meaning  of  sect.  6  of  the  Admiralty  Court 
Act,  1840.  The  ship  ariived  at  her  destination, 
but  it  was  admitted  that  she  was  a  constructive 
loss  in  consequence  of  the  damage  she  had 
received  at  sea  during  the  voyage.  The  plain- 
tiffs, who  had  a  lien  on  the  freight  for  their 
advances,  received  the  freight,  but  it  was  in- 
sufficient to  repay  them  the  amount  of  their 
advances.  They  had  no  lien  or  charge  of  any 
kind  upon  the  ship.  The  plaintififs  having 
brought  an  action  on  the  policy  : — 

Held — that  in  so  far  as  their  claim  depentled 
upon  the  fact  that  they  were  ordinary  unsecured 
creditors  of  the  shipowners,  they  had  no  insurable 
interest  under  the  policy,  but,  inasmuch  as  they 
had  a  right  under  sect.  6  of  the  Admiralty  Court 
Act,  1840,  to  proceed  in  rem  against  the  ship  for 
the  recovery  of  the  amount  owing  to  them  for 
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necessaries,  they  had  to  that  extent  au  iusumble 
interest. 

MoRAN,  Galloway  &  Co.  r.  Uzielli    and 

[Othkrs,  [190.5]  2  K.  B.  533  ;  74  L.  J.  K.  B. 

494  ;  21  T.  L.  R.  378  ;  10  Com.  Cas.   203  ;  54 

W.  R.  250— Walton,  J. 

See  also  Nos.  80,  144. 

(i)  Mortgages  and  Assignments. 

119.  Made  V  Part  Owner  of  ,Sh'n)~Barratri/  of 

Master  —  Mortijugee    of   Master's    Interest  

Mortgagee's  Right  under  Poli eg. ]~T:he  master 
and  part  owner  of  a  ship  mortgaged  his  interest. 
The  ship  was  insured  by  the  master  for  the 
benefit  of  himself,  his  co-owners,  and  the  mort- 
gagee. The  ship  foundered,  and  it  was  alleged 
by  the  insurers  that  she  was  wilfully  cast  away 
by  the  master. 

Held— that  the  alleged  wrongful  act  of  the 
master  was  no  defence  to  a  claim  by  the  mort- 
gagee upon  the  policy  of  insurance. 

Decision  of  Matliew,  J.  ([1897]  2  Q.  B  42  ■ 
8  Asp.  M.  C.  C.  255  ;  2  Com.  Cas.  133  ;  66  L.  J 
Q.  B.  412  ;  76  L.  T.  326  ;  13  T.  L.  R.  290) 
affirmed. 

Small  v.  United  Kingdom  Mutual  Insur- 
[ANCE  Co.,  [1897]  2  Q.  B.  311  ;  8  Asp.  M.  L.  C. 
293  ;  2  Com.  Cas.  267  ;  66  L.  J.  Q.  B.  736  ;  76 
L.  T.  828  ;  13  T.  L.  R.  514  ;  46  W.  R.  24— 

C.A. 

120.  3Iutnul  Indemniti/  A.ssoeiation—Asslgn- 
vieiit  of  Sum  due  vnder  Poliey  —  Condition 
against  Assignment  —  Right  of  Assignee  to 
Peeorer.]~A  policy  of  marine  insurance  issued 
by  a  mutual  indemnity  association  contained  a 
condition  that  no  assignment  by  the  assured  of 
his  interest  in  any  insurance  should,  as  against 
the  association,  give  any  right  to  an  assignee  to 
recover  the  sum  due,  unless  the  assignment  was 
made  with  the  licence  of  the  association.  The 
assured  by  deed  under  seal  assigned  to  the  plain- 
tiff money  due  to  the  assured  under  the  policy, 
and  notice  in  writing  of  the  assignment  was 
given  to  the  association,  but  the  licence  of  the 
association  was  not  obtained.  The  assured  sub- 
sequently became  baula-upt.  His  trustee  in 
bankruptcy  made  no  claim  to  the  money,  and 
the  bankruptcy  was  closed  and  the  trustee  was 
discharged.  The  plaintiff  brought  an  action 
agamst  the  association  to  recover  the  money 
assigned,  and  apiilied  to  the  official  receiver  in 
bankruptcy,  as  the  rein-esentative  of  the  assured, 
tor  permission  to  join  him  as  a  plaintiff.  Per- 
mission was  not  given,  and  the  official  receiver 
was  made  a  defendant. 

Held— that  the  condition  in  the  policy  pre- 
vented the  plaintiff  from  acquiring  by  the 
assignment  a  right  to  rec  )ver  from  the  associa- 
tion the  money  tlue  under  the  policy,  and  that 
tlie  plaintiff  was  in  no  better  position  by  reason 
ot  the  representative  of  the  assured  having  been 
made  a  party  to  the  action. 

Laurie  /•.  West  Hartlepool  Thirds  Indem- 
LNiTY  Association  and  David,  (1899)  15 
i.  L.  R.  486  ;  4  Com.  Cas.  322— Phillimore,  J. 


121.  Mutual  Societg  —  Shij)  mort./aged  hy 
Member— Failure  to  eompb/  with  Rules — '<hij> 
not  covered  hg  Insuranee—Liahilitg  for  Calls  A 
—A  shipowner  became  a  nipmber  of  a  mutual 
insurance  association  in  respect  of  a  ship  which 
was  at  the  time  mortgaged.  By  the  rules  of  the 
association  members  became  liable  to  pay  calls 
to  cover  losses  to  ships  insured  with  the  associa- 
tion, and  by  rule  41  a  ship  which  was  mortgaged 
was  not  to  be  considered  as  insured  unless  the 
mortgagee  guaranteed  the  payment  of  all  con- 
tributions due,  or  to  become  due,  to  the  associa- 
tion. By  art.  2  of  the  articles  of  association 
every  person  was  deemed  to  be  a  member  of  the 
association  who  insured  any  ship  in  pursuance 
of  the  rules.  The  association  never  received  any 
notice  of  the  mortgage,  and  had  no  such  guarantee 
as  that  set  out  in  rule  41. 

Held— that,  notwithstanding  the  non-com- 
pliance with  rule  41  and  the  fact  that  the  ship 
vyas,  m  consequence,  not  covered  by  insurance, 
tlie  shipowner  was  a  member  of  the  association, 
and,  as  such,  was  liable  to  contribute  towards 
the  losses. 

Decision  of  Channel],  J.  (21  T.  L.  R.  665  •  10 
Com.  Cas.  245)  affirmed,  ' 

North  Eastern  100  A  Steamship  Insurance 
[Association  c.  Red  "S"  Steamship  Co 
Ld.,  (1906)  22  T.  L.  R.  692;  12  Com.  Cas.  26 

— C.  A. 

122.  Return  of  Premium—Transfer  of  Shi p  to 
''^} etc  Management  "—Ship  earnfuig  Contraband 
f  *^  «'■— '*'~«''^  f'l/  belligerent— Condemnation 
bg  Prize  Court.]— A  time  policy  on  ship  con- 
tained a  clause  that  "  should  the  vessel  be  sold 
or  transferred  to  new  management,  then  unless 
the  underwriters  agiee  in  writing  to  such  sale  or 
transfer  this  policy  shall  thereupon  become  can- 
celled from  date  of  sale  or  transfer  unless  the 
vessel  has  cargo  on  board  and  has  already  sailed 
from  her  loading  port  or  is  at  sea  in  ballast,  in 
either  of  which  cases  such  cancellation  clause 
shall  be  suspended  until  arrival  at  final  port  of 
discharge  if  with  cargo,  or  at  port  of  destination 
it  m  ballast.  A  pro  rata  daily  return  of 
premiums  is  to  be  made."  The  policy  contained 
a  warranty  free  of  capture,  seizure,  and  deten- 
tion, and  the  consequences  thereof,  or  any 
attempt  thereat,  piracy  excepted,  and  also  from 
all  consequences  of  hostilities  or  M'arlike  opera- 
tions. The  ship  was,  during  the  currency  of  the 
policy,  seized  by  the  Japanese  during  the  war 
with  Russia  while  she  was  on  a  voyage  to  Vladi- 
vostock  with  coal,  and  was  taken  to°a  Japanese 
port,  and  there  condemned  by  a  prize  court 
The  shipowner  claimed  a  pro  rata  return  of  tlie 
premium  ui^on  the  grouml  that  the  ship  had  bv 
her  seizure  antl  condemnation  been  "transferred 
to  new  management  "  within  the  meaning  of  the 
policy. 

Held  that  the  capture  and  condemnation  of 
the  ship  was  not  a  transfer  to  new  management 
and  that,  therefore,  the  .shipowner  was  not 
entitled  to  recover. 

Semhle,  the  ship  was  not  lost  by  "  cai)ture  " 
within  the  meaning  of  the  warranty. 
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Decision  of  Phillimore,  J.  (22  T.  L.  E.  834) 
affirmed. 

Pyman   /•.  Martin,  (lii07)  24  T.  L.  E.   10— 

[C.  A. 

123.  Mart ija gee  of  Polir;/  —  A,tsi///iiiient  of 
Policy  J/onei/s  fo  Ship  Mepairers — Bi'j/it  1o  Sue 
— Pruductiun  of  Policy — Payment  of  Salraye — 
Authoi-ify.] — During  the  currency  of  a  time 
policy  of  insurance  on  ship,  the  underwriters 
became  liable  to  pay  a  sum  in  respect  of  a 
"particular  average"  loss  by  the  perils  insured 
against  and  also  a  sum  for  salvage  services 
rendered.  The  ship,  before  the  loss,  had  been 
mortgaged  by  the  shipowner  "together  with  the 
policy  of  insurance  "  as  security  for  a  loan. 

After  the  loss  the  ship  was  rei)aired  at  the 
request  of  the  shipowner,  who  assigned  to  the 
ship  repairers  the  moneys  payable  under  the 
policy  as  security  fur  the  expenses  of  the  repairs, 
subject  to  the  claim,  if  any,  of  the  mortgagee. 

The  shipowner's  agent  paid  the  amount  due 
to  the  salvors,  and  the  underwriters  paid  the 
agent  that  amount.  Before  this  last  payment 
the  shipowner  was  adjudicated  bankrupt.  The 
mortgagee  took  possession  of  the  ship  and  sold 
her,  leaving  due  to  him  a  sum  exceeding  the 
moneys  payable  by  the  underwriters  in  respect 
of  the  damage  to  the  ship.  The  mortgagee  and 
the  ship  repairers  claimed  the  money  due  under 
the  policy  in  respect  of  the  damage  to  the  ship, 
and  the  underwriters  paid  it  into  Court.  The 
mortgagee  made  no  claim  against  the  under- 
writers in  respect  of  the  moneys  paid  for  salvage 
services.  The  trustee  in  bankruptcy  of  the  ship- 
owner claimed  all  the  moneys  due  under  the 
policy. 

H^SLD — (1)  that,  as  the  ship  and  the  policy 
were  assigned  to  the  mortgagee  as  security  for 
his  debt,  the  mortgagee  was  entitled  to  the 
policy  moneys  without  being  liable  to  pay  for 
the  repairs  ;  (2)  that  the  assignment  of  the 
moneys  payable  under  the  policy  to  the  ship 
repairers,  though  not  an  assignment  of  the 
actual  policy,  was  a  valid  assignment  ;  (3)  that 
the  payment  of  the  salvage  money  was  a  volun- 
tary act  without  the  authority  of  the  assured, 
and  the  underwriters  must  pay  them  over 
again. 

Senthle,  to  enable  a  plaintiif  to  succeed  in  an 
action  on  a  policy  of  marine  insurance  it  is  not 
necessary  that  he  should  have  the  policy  in  his 
own  possession;  the  i)roduction  of  the  policy  can 
be  obtained  by  suhjiwna  duces  tecum. 

Swan  and  Othbes  v.  The  Maritime  Insur- 

[ance  Co.  and  Croshaw,  [1907]  1  K.  B. 

IIG  ;  76  L.  J.  K.  B.  100  ;  23  T.  L.  E.  101 ;  12 

Com.  Cas.  73 — Channell,  J. 


yj  Practice. 

124.  Discovery  of  Shiij's  Papers — Action  on 
Policy  of  lteinsurance.~\ — In  an  action  upon  a 
policy  of  marine  insurance  upon  goods,  which  is 


a  reinsurance,  the  usual  order  for  discovery   of 
ship's  i)apers  can  be  made. 

China  Traders'  Insurance  Co.,  Ld.  c.  Royal 

[ExchangeAssurance  Corporation,  [1898] 

2  Q.  B.  187  ;  3  Com.  Cas.  189  ;  67  L.  J.  Q.  B. 

736  ;  78  L.  T.  783  ;  14  T.  L.  E.  423  ;  46  W.  R. 

497  ;  8  Asp.  M.  C.  409— C.  A. 

125.  Discovery — Affidavit  of  Ship's  Papers — 
Documents  in  Joint  Possession  of  PlainfijI's  and 
other  Persons.] — In  an  action  of  marine  insurance 
the  plaintiffs  filed  an  affidavit  of  ship's  papeis, 
and  informed  the  defendant  that  in  addition  to 
the  documents  mentioned  in  the  schedule  to  the 
affidavit,  there  were  certain  other  material  docu- 
ments which  were  the  joint  property  of  the 
plaintiffs  and  other  underwriters,  and  which, 
for  that  reason,  woukl  not  Vje  produced  by  the 
plaintiffs.  The  defendant  applied  for  an  order 
that  the  ^jlaintiffs  should  make  a  further  and 
better  affidavit  of  ship's  papers,  and  that  the 
action  should  be  stayed  meanwhile. 

Held — that  the  action  must  be  stayed  until 
the  plaintiffs  had  satisfied  the  Court  that  they 
had  applied  to  the  underwriters,  and  had  done  all 
in  their  power  to  produce  the  other  documents. 

London     and     Provincial     Marine     and 

[General    Insurance    Co.  r.   Chambers, 

(1900)  5  Com.  Cas.  241— Kennedy,  J. 

126.  Discovery — A[tidavit  of  Ship's  Papers — 
Sea  and  Lund  'l'i'iin,sit.~\ — By  a  policy  of  insur- 
ance gold  was  insuied  during  transit  from  a 
mine  in  the  Transvaal,  whether  in  charge  of  the 
assured  or  their  employees,  or  otherwise,  to  the 
railway  station  in  Johannesburg,  thence  by  rail 
to  the  coast,  and  thence  by  steamer  to  Europe. 
The  period  covered  by  the  risk  was  from  the 
moment  the  gold  was  placed  in  the  safe  at  the 
mine  until  delivery  to  the  addressee.  The  policy 
was  in  the  form  of  an  ordinary  Lloyd's  i)olicy, 
with  certain  alterations.  In  an  action  on  the 
policy  the  defendant  applied  for  an  order  that 
the  plaintiffs  should  make  and  file  an  affidavit 
of  ship's  paj)ers. 

Held — that  the  defendant  was  not  entitled  to 
an  affidavit  of  ship's  papers,  but  that  the  plain- 
tiffs must  make  an  afiidavit  of  documents  in  the 
ordinary  form. 

Iloidcrsini  v.  Underwriting  and  Agenci/  Asso- 
ciation ([1891]  1  Q.  B.  557  ;'60  L.  J.  Q.  B.  406 
39  W.  E.  528  ;  64  L.  T.  774— Div.  Ct.)  followed 

V^illage  Main  Eeep  Gold  Mining  Co.  v. 
[Stearns,    (1900)    5     Com.     Cas.      246— 

Kennedy,  J. 

(k)  Risk:  Nature,  Duration,  Change,  &c. 

127.  Ueinsurancr  —  V<'!jage,  Termination  — 
"  To  any  Port  or  Ports,  Place  or  Places,  in  any 
Order  " — "  Por  Th  irty  Days  in  Port  after  Arrival 
however  Employed."^ — The  plaintiffs  reinsured 
a  risk  with  the  defendants  in  a  ship  "  at  and 
from  Newcastle  (N.S.W.)  to  any  port  or  ports, 
place  or  i)laces,  in  any  ortler,  on  tlie  West  Coast 
of  South  America,  and  for  thirty  days  in  port 
after  arrival  however  employed,  or  until  sailing 
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on  next  voyage,  whichever  may  first  occur." 
The  ship  sailed  with  a  cargo  of  coals  from  New- 
castle (I^.S.W.)  to  Valparaiso,  and  there  dis- 
charged the  whole  of  her  cargo.  She  remained 
at  Valparaiso  thirty  days,  and  loaded  ballast  and 
sugar  for  T.,  another  port  on  the  West  Coast  of 
vSouth  America,  at  which  port  she  intended  to 
load  a  cargo  for  the  United  Kingdom.  While 
proceeding  to  T.  she  was  stranded  and  became  a 
total  loss. 

Held,  affirming  the  judgment  of  Mathew,  J., 
that  the  loss  was  covered  by  the  policy. 

Crocker  v.  General  Ixsurance  Co.  Ld.,  of 
[Trieste,  (1898)  3  Com.  Cas,  22  ;  1-1  T.  L.  R. 

112— C.  A. 

128.  Uelnsurance — ^^  Subject  to  stime  Clauses 
and  Conditions  as  Original  Policy" — Marginal 
Clause  in  Original  Policy  —  "  Including  all 
Blslis  whatsoever  .  .  .  until  safely  deli  re  red  to 
Consignees" — Goods  in  Customs  ^^  a  rehouse  at 
Port  of  Discharge — Termination  of  Pisk.] — A 
policy  on  goods  on  a  voyage  from  London  to 
a  port  on  the  west  coast  of  South  America  con- 
tained a  marginal  clause  as  follows  :  "  Including 
all  risks  whatsoever  by  land  and  water  and 
[or]  of  inland  conveyance  and  [or]  transhipment 
from  the  place  whence  despatched,  whilst  waiting 
shipment,  and  until  safely  delivered  to  con- 
signee." 

Held — that  the  clause,  being  one  which  was 
usually  inserted  in  policies  of  the  kind  in  ques- 
tion, was  incorporated  into  a  policy  of  reinsur- 
ance in  the  usual  form. 

The  goods  in  question  were  by  the  laws  of  the 
port  of  discharge  liable  to  pay  duty,  and  upon 
discharge  from  the  vessel  they  had  to  be  placed 
in  a  customs  warehouse,  where  they  remained  at 
the  order  of  the  consignee  subject  to  certain 
charges  for  which  the  consignee  was  liable. 
While  there  the  goods  were  totally  destroyed  by 
fire.  At  the  date  of  the  fire  the  consignee  had 
been  unable,  owing  to  pressure  of  business  at  the 
customs,  to  obtain  actual  possession  of  the 
goods. 

Held — that  placing  the  goods  in  the  customs 
warehouse  was  a  delivery  to  the  consignee  within 
the  meaning  of  the  marginal  clause,  and  that 
therefore  at  the  date  of  the  fire  the  risk  had 
terminated  and  the  loss  was  not  recoverable 
under  the  reinsurance  policy. 

Marten  v.  Nippon  Sea  and  Land  Insurance 
[Co.,  (1898)  3  Com.  Cas.  164  ;  14  T.  L.  R.  333 

— Bigham,  J. 

129.  Reinsurance — Time  Policies — Original 
Policies  —  A'e/w  Policy — Alteration  of  Pish  — 
Liability  of  Rei)isti,rer.~\ — An  underwriter  who 
had  subscribed  two  time  policies  on  a  ship  valued 
therein  at  £5,600  effected  a  reinsurance  by  a 
time  policy,  which  was  expressed  to  be  a  policy 
on  the  same  ship,  "  being  a  reinsurance  of  policy 
or  policies,  \^]iere  ivas  a  blank  space  not  filed 
in']  and  subject  to  the  same  terms,  conditions 
and  clauses  as  original  policy  or  policies,  and 
to  pay  as  may  be  paid  thereon."  The  first  of 
the  original  policies  (in  force  at  the  time  of  the 
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reinsurance)  having  expired,  the  second  original 
policy  was  cancelled,  and  the  underwriter  sub- 
scribed  a  new  time  policy  on  the  same  ship, 
which  was  valued  therein  at  £5,000,  and  dif- 
fered in  other  respects  from  the  two  original 
policies. 

Held — that  risk  undertaken  by  the  new  policy 
was  not  covered  by  the  reinsurance. 

Judgment  of  Kennedy,  J.  ([1898]  I  Q.  B. 
739  ;  67  L.  J.  Q.  B.  330 ;  46  W.  R.  380  ;  78 
L.  T.  496 ;  14  T.  L.  R.  226  ;  8  Asp.  M.  C.  380) 
reversed. 

Lower  Rhine  and  Wurtemburg  Insurance 

[Association  r.  Sedgwick,  [1899]  1  Q.  B. 

179  ;  68  L.  J.  Q.  B.  186  ;  47  W.  R.  261  ;  80 

L.  T.  6  :  15  T,  L.  R.  65  ;  4  Com.  Cas.  14  ;  8 

Asp.  M.  C.  466— C.  A. 

130.  Lloyd's  Policy  on  Gold  Bullion — Justi- 
fable  Deriation — Transit  Risk — Assured' s  Delay 
— Additional  Premium.] — The  plainlifl^s,  owners 
of  a  gold  mine  at  Boodinni,  in  Central  India, 
efl'ected  with  the  defendants  an  ordinary  Lloyd's 
policy  on  a  parcel  of  three  bars  of  gold  bullion 
packed  in  a  small  wooden  box,  "  at  and  from 
Boodinni  to  London,"  in  a  P.  &  0.  steamer, 
"  including  all  risks  of  every  description  from 
the  mines  by  escort  to  railway  station  at  Raichur 
(forty  miles),  thence  by  rail  (400  miles)  to 
Bombay,  thence  to  London  and  until  delivered 
at  its  destination  at  assay  office  and  [or]  bank, 
(fcc,  in  London."  There  were  stamped  in  the 
margin  of  the  policy  the  following  words  :  "  Itis 
agreed  to  hold  assured  covered  in  the  event  of 
deviation  or  change  of  voyage  at  a  premium  to 
be  hereafter  arranged."  The  stationmaster  at 
Raichur  improperly  declined  to  receive  the  box 
except  "  at  owners'  risk."  Thereupon  one  of 
the  plaintiffs'  officials  took  the  box  with  him  to 
Secunderabad — off  the  ordinary  route.  It  was 
then  put  into  an  office  safe  of  the  plaintiffs  and 
locked  up.  The  plaintiffs  were  then  unreasonably 
long  in  making  their  arrangements  with  the 
railway.  Ultimately  the  box  left  Secunderabad, 
and  reached  its  destination  on  May  2oth,  about 
a  month  later  than  it  would  have  done  if  the 
transit  had  followed  its  ordinary  course.  On 
arrival  it  was  found  that  one  of  the  bars  of  gold 
had  been  abstracted  from  the  box  :  it  had,  as  a 
fact,  been  stolen  while  the  box  was  in  the  office 
of  the  plaintiffs  at  Secunderabad. 

Held — that  what  took  place  amounted  merely 
to  a  deviation.  The  going  to  Secunderabad  was 
justifiable.  The  risk  there  was  a  transit  risk. 
The  unreasonable  delay  there  amounted  to  a 
deviation  not  covered  by  the  premium  paid. 
The  deviation  clause,  however,  came  into  opera- 
tion, and  the  underwriters  were  entitled  to  a 
reasonable  additional  premium,  and  the  under- 
writers were  liable  to  pay. 

Hyderabad  (Deccan)  Company  t.  Wil- 
[loughby,  [1899]  2  Q.  B.  530  ;  m  L.  J.  Q.  B. 
862  ;    15   T.   L.  R.  449  ;  4   Com.  Cas.  270— 

Bigham,  J. 

131.  Bullion  —  Seizure  by  Government  of 
Assured's  Country — Subsequeyit  Declaration  of 
War — Lnsurance  of  Enemy's  Pro^ierty — Trading 
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tvitit  Enemy — Devtat'wn.'] — Gold  bullion,  the 
property  of  a  mining  company  incorporated  and 
registered  under  the  laws  of,  and  carrying  on 
business  in,  tlie  South  African  Kepublic,  was 
insured  at  Lloyd's  to  be  covered  while  in  transit 
from  tlic  company's  mine  at  Joliaunesbv.rg  until 
its  arrival  in  tlie  United  Kingdom.  The  policy 
covered  the  usual  risks  of  capture  and  detention. 
On  October  2nd,  1899,  the  gold  while  in  transit 
was  seized  by  the  Government  of  tlic  South 
African  llepublic.  At  that  date,  although  it 
appeared  probable  that  hostilities  miglit  shortly 
break  out  between  tlic  South  African  llepublic 
and  Great  Britain,  neither  Government  had 
abandoned  the  hope  that  the  question  in  dispute 
might  be  arranged  by  a  peaceful  settlement,  but 
on  October  9th  the  Government  of  the  South 
African  Kepublic  issued  an  idtimatum  which  the 
Government  of  Great  Britain  treated  as  a 
declaration  of  war,  and  actual  hostilities  com- 
menced on  October  11th.  In  an  action  on  the 
policy  to  recover  a  loss  by  seizure  or  theft  by  the 
Government  of  the  South  African  Republic,  it 
having  been  agreed  that  the  case  was  to  be  dealt 
with  as  if  the  war  was  over  : — 

Held — that  a  state  of  war  did  not  exist 
on  October  2nd  ;  that  the  declaration  of  war 
on  October  9th  did  not,  by  relation  back  to 
October  2nd,  constitute  the  plaintiffs  alien 
enemies  at  the  time  of  the  seizure  ;  and  that  the 
plaintiffs  were  not,  as  alien  enemies,  disentitled 
to  recover. 

Semhle,  a  limited  company  incorporated  and 
registered  under  the  laws  of,  and  carrying  on 
business  in,  a  foreign  country  may  be  an  alien 
enemy  of  Great  Britain,  although  the  majority 
of  the  shareholders  are  not  subjects  of  the 
Government  of  the  country  where  the  company 
is  registered,  but  are  subjects  of  her  Majesty  or 
of  other  Governments, 

Gold  bullion  insured  during  transit  from  a 
mine  in  the  Transvaal  either  direct  or  rid  any 
bank  to  the  United  Kingdom  was  sent  to  a  bank 
in  Johannesburg  to  be  forwarded  to  its  destina- 
tion, but  owing  to  the  fact  that  seizures  of  gold 
were  being  made  at  that  time  by  the  Govern- 
ment of  the  South  African  Kepublic,  it  was 
arranged  that  the  gold  should  remain  at  the 
bank  until  further  communication  from  the 
owners  of  the  gold.  While  at  the  bank  the  gold 
was  seized  by  the  Government  of  the  South 
African  Kepublic. 

Held — that  the  transit  had  begun,  and  that 
the  policy  attached,  and  that  leaving  the  gold  at 
the  bank  was  not  a  deviation. 

duiefonteix  con.solidated  gold  mlnes  v. 
[Janson  ;  West  Kand  Central  Gold 
Mines  Co.  r.  De  Rougemont,  [19()()J  2  Q.  B. 
;^39  ;  69  L.  J.  Q.  B.  771  ;  48  W.  R.  019  ;  88 
L,  T.  79  ;  1(5  T.  L.  R.  438  ;  5  Com.  Cas.  29(5— 

Mathew,  J. 

Affirmed  by  C.  A.  and  by  II.  L.,  see  No.  136, 
infra. 

132.  Beinsn ranee — Difference  hetioeen  ri.ik  of 
Voi/a/j/e  as  expressed  in  Slip  and  in  PoUey — 
Policy    issued    after    Zoss —  Jieinsu ranee    and 


Deriation  Clauses — Variation  if  Bates  aecording 
to  Season.] — The  plaintiffs,  having  received  on 
Julj'  30th  a  declaration  of  a  proposed  shipment 
per  a  named  steamshiii  under  an  open  cover 
issued  by  them  to  merchants  for  all  shipments 
for  twelve  months  from  May  11th,  effected  a 
reinsurance  at  Lloyd's  with  the  defendant  by  a 
slip  dated  August  2nd.  The  slip  purported  to 
propose  an  insurance  of  i:i,.500  upon  coals,  per 
the  vessel  in  question,  from  the  Tyne  to  Lulea, 
at  a  stated  premium  and  subject  to  the  re- 
insurance and  deviation  clauses.  The  vessel  did 
not  sail  on  the  insured  voyage  until  Sejjtem- 
ber  25th,  and  the  steamer  antl  cargo  Ijecame  a 
total  loss  on  or  about  October  2nd.  The  plaintiffs' 
original  policy  under  the  cover  was  issued  on 
September  25th,  The  reinsurance  policy  was 
signed  by  the  defendant  on  October  5th. 

Held — that  as  there  was  a  material  difference 
between  the  risk  of  the  voyage  as  expressed  in 
the  slip  and  one  beginning  on  September  25th, 
the  reinsurance  policy  never  attached  ;  and  that 
the  reinsurance  and  deviation  clauses  did  not 
avail  the  plaintiffs  so  as  to  entitle  them  to 
recover. 

Maritime  Insurance  Co.  r.  Stearns,  [1001] 
[2  K.  B.  912  ;  17  T.  L.  R.  013  ;  6  Com.  Cas. 
182  ;    71    L.   J.    K.  B.  86  ;    .50  W.   R.  238— 

Mathew,  J. 

133.  ]\lir  Bisks — Policy  on  Rice  against  all 
Rislix  excluded,  hy  the  Free  of  Capture  and 
Seizure  Clause — '■^  All  Consequences  of  Hostili- 
ties"— Exercise  hy  Captain  of  Discretion  given 
him  hy  the  Dill  of  Lading — Expenses — Freight.'] 
— Rice  was  shipped  on  board  a  Spanish  vessel  for 
carriage  from  Liverpool  to  Cuba  under  a  bill  of 
lading  which  provided  that,  if  as  a  consequence 
of  war  the  captain  should  deem  it  prudent  not  to 
enter  the  port  of  destination,  he  might  deposit 
the  goods  at  some  other  port  as  he  might  consider 
convenient,  the  whole  of  the  freight  being  in 
that  case  considered  as  earned.  The  rice  was 
insured  against  all  risks  excluded  by  the  free  of 
capture  and  seizure  clause,  one  of  such  risks  being 
"  all  consequences  of  hostilities."  After  the 
vessel  had  sailed  war  broke  out  between  Spain 
and  the  United  States.  The  captain  put  back  to 
Liverpool,  where  freight  was  paid  and  charges 
were  incurred,  in  respect  of  which  a  claim  was 
made  for  a  loss  under  the  policy. 

Held — that  the  loss  was  not  a  consequence  of 
hostilities  within  the  meaning  of  the  policy,  but 
was  due  to  the  exercise  by  the  captain  of  the 
discretion  given  to  him  by  the  bill  of  lading,  and 
that  there  had,  therefore,  been  no  loss  under  the 
policy. 

Nickels  r.  London  and  Provincial  Marine 

[and  General  Insurance  Co.,   (1901)  70 

L.  J.  Q.  B.  29  ;  17  T.  L.  R,  54  ;  6  Com.  Cas. 

15 — Mathew,  J. 

184.  Gold  Products — Commercial  Domicil  of  a 
Dritish  Company  —  Seizure  hy  Government  of 
Enemy  —  Subsequent  Declaration  of  War  — 
Enemies^  Property — Loss  covered,  by  Policy.]  — 
The  subject  of  one  country,  surprised  by  a 
declaration  of  war  in  the  country  where  he  has 
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Marine —  Contbuted. 

a  commercial  domicil,  ought  to  have  time  allowed 
iiim  to  free  himself  from  his  commercial  eugage- 
uients  and  effect  a  removal  of  his  property. 

A  coQipaiiy,  incorporated  and  registered  under 
the  laws  of  Natal  and  having  its  head  ofEce 
tliere,  owuetl  a  goldmine  in  the  Transvaal,  where 
it  obtained  letters  of  incorporation  so  as  to  enable 
it  to  sue  and  be  sued  there  in  its  registered  name. 
The  company  effected  an  insurance  on  gold 
amalgam  and  other  gold  products  against  the 
usual  perils  in  a  Lloyd's  policy,  including 
'•  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people."  After  the  outbreak  of  war 
between  the  Transvaal  and  Great  Britain,  gold 
amalgam  was  seized  by  the  Transvaal  Govern- 
ment at  the  company's  mine.  On  the  outbreak 
of  hostilities  the  mine  had  been  shut  down,  and 
there  was  no  indication  of  anv  intention  to  work 
it  during  the  war.  In  an  action  on  the  policy  to 
recover  for  a  loss  by  seizure  by  the  Transvaal 
Government  : — 

Held — that  the  amalgam  was  not  to  be 
regarded  at  the  time  of  the  seizure  as  enemies' 
property  merely  by  reason  of  the  commercial 
domicil  of  the  company  when  war  was  declared  ; 
that  the  amalgam  was  British  goods,  and  was 
seized  by  a  hostile  force  ;  and  that  the  loss  was  ! 
covered  by  the  policy.  \ 

Nigel  Gold  Mining  Co.,  Ld.  r.  Hoade,  [19011  ' 
[2  K.  B.  849  ;  70  L.  J.  K.  B.  1006  ;  50  W.  R.  : 
108;85L.T.482;  17  T.L.  R.  711— Mathew,  J.  | 

135.  "■Chartered  or  Hire  Money"  —  Loss  of, 
Hire  through  Ship  becoming  Inefficient  —  Loss 
due  to  Charterers  discharging  Ship  from  Service 
and  not  due  to  Perils  Insured  against.^ — The 
plaintiffs  chartered  their  steamship  to  the 
Admiralty  for  three  months  certain  and  thence-  1 
forward  until  the  vessel  was  discharged  by  the 
Admiralty  from  the  service.  The  charter-party 
provided  that,  in  the  event  of  the  vessel  becom- 
ing incapable  from  any  defect  to  perform  effi- 
ciently the  service,  the  Admiralty  might  make 
abatement  by  way  of  mulct  out  of  the  hire.  Tlie 
plaintiffs  effected  a  time  policy  on  "  chartered  or 
hire  money  "  to  cover  loss  of  hire  through  break- 
down of  machinery,  rendering  the  vessel  ineffi- 
cient "  for  the  service."  After  the  expiration  of 
the  three  months,  the  vessel  being  still  employed 
under  the  charter-party,  a  defect  was  discovered 
in  the  propeller,  in  consequence  of  which  the 
Admiralty  discharged  the  vessel  from  the  service. 
Repairs  were  subsequently  executed,  the  time 
occupied  thereon  being  fifteen  days.  In  an 
action  to  recover  fifteen  days'  loss  of  hire  as  a 
loss  under  the  policy, 

Held— that  the  subject-matter  of  the  insur- 
ance was  hire  payable  under  a  contract ;  but  that 
the  plaintiffs  were  not  entitled  to  recover  a  loss 
under  the  policy,  the  loss  of  hire  not  being  due 
to  perds  insured  against,  but  to  the  exercise  by 
the  Admiralty  of  their  right  to  discharge  the 
vessel  from  the  service. 

Manchester  Linees  v.  British  and  Foreign 

[Martne  Insurance  Co.,  (1902)  8G  L.  T.  148  ; 

J)^  T.  L.  K,  183  ;  7  Com.  Cas.  26  ;  9  Asp.  M.  C. 

266— Walton,  J. 


1      136.  Bullion  —  Seizure    hy    Government    of 
i  Assured's  Country— Exjiected   War — Subsequent 
[Declaration   of    ]\'ar  —  Insurance  on   Enemifs 
j  Property  —  Trading     with    Enemy  —  Public 
Policy.]-  Gold  bullion,  the  property  of  a  mining 
company    incorporated    and    registered    under 
;  the  laws  of,  and  carrying  on  business  in,  the 
1  South  African  Republic,  was  insured  at  Lloyd's 
to  be  covered  while  in  transit  from   the  com- 
pany's mine  at  Johannesburg  until  its  arrival  in 
the  United  Kingdom,     The  perils  insured  against 
included  "arrests,  restraints,  and  detainments  of 
all   kings,   princes,  and   people."      On   October 
2nd,  1899,  the  gold,  while  in  transit,  was  seized 
by    the    Government    of    the    South     African 
Republic.     At   that  date   war  was   anticipated 
between  Great  Britain  and  the  South  African 
Republic,   but  hopes  of  a   peaceful   settlement 
were  still   entertained.     On   October  llth  war 
actually  broke  out.     In  an  action  on  the  policy 
to   recover  a  loss   by  seizure   or    theft   by  the 
Government  of  the  South  African  Republic,  it 
having  been  agreed  that  the  case  was  to  be  dealt 
with  as  if  the  war  was  over. 

Held— that  the  plaintiffs  were  entitled  to 
recover. 

Judgment  of    C.   A.   ([1901]    2    K.   B.  419- 

70  L.  J.  K.  B.  881  ;    49   \V.  R.  660 ;    85  L.  T. 

i  104  ;  17  T.  L.  R.  604  ;  6  Com.  Cas.  198)  affirmed. 

Janson  r.  Driefontein  Coi^solidated  Mines 

j   [Ld.,  [1902]  A.  C.  484  ;  71  L.  J.  K.  B.  857  ; 

87  L.  T.  372  ;  18  T.  L.  R.  796  ;  7  Com.  Cas.  268 

I  — H.  L.  (E.)j 

;  And  see  No.  131,  sujira, 

137,  '■'■  Arrests,  Restraints  and  Detainments  of 
Princes  and  People  "  —  Operation  of  ordinary 
Municipal   Law — Goods   •'  Warranted   Free  of 

I  Seizure,  Capture,  and  Detention'" — Interpretation 
of  Lloyd's  Policy.]— Where,  in  a  Lloyd's  policy 
of  marine  insurance,  the  risks  insured  against 
are  described  in  the  usual  way  in  the  body  of 
the  policy,  and  include  "arrests,  restraints  and 

!  detainments  of  princes  and  people,"  the  opera- 
tion of  an  ordinary  municipal  law,  affecting  or 

I  preventing  the  delivery  of  the  insured  goods  (in 
this  instance  live  cattle)  at  their  destination  is 
a  "restraint  of  people"  within  the  meaning  of 

I  the  policy,  and  the  insurers  would  be  liable,  if 
the   policy  did   not  contain  an   f.   c.  s.  clause. 

[  Such  clause,  however,  operates  to  exclude  their 
liability  for  the  "arrests,  restraints  and  detain- 
ments" mentioned  in  the  body  of  the  policy, 
although  it  is  couched  in  slightly  different  words,' 
i.e.,  "warranted  free  of  capture,  seizure,  or 
detention." 

Cory  V.  Burr  ((1883)  8  App.  Cas.  393:  52 
L.  J.  Q.  B.  657  ;  31  W.  R.  894  ;  49  L.  T.  78) 
followed. 

Decision  of  Bigham,  J.  ([1902]  2  K.  B.  694  • 
71  L.  J.  K.  B.  551  ;  50  W.  R.  474  ;  88  L.  T.  370  • 
18  T.  L.  R.  518;  7  Com.  Cas.  151)  affirmed  on 
different  grounds. 

Miller  r.  Law  Accident  Insurance  Co 
[1903]   1  K.  B.  712  ;    72  L.  J.  K.  B.  428  ;    51 
W.  R.  420  ;  88  L.  T.  370  ;  19  T.  L.  R.  331  ;  8 
Com.  Cas.  161  ;  9  Asp.  M,  C.  386— C.  A. 
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138.  GoixU  corct'cd  wh'ile  "  trmpornrlh/  " 
phived  on  Qua\i  and  until  Delirercd  to 
Import  Vessel  or  at  Wharf  or  Warehouse 
ivitkin  the  Port  —  (roods  phtced  in  IWnisit 
Sheds— Loss  bi/  Fire— Held  Corered.] — By  a 
marine  policy  some  jute  consigned  to  Dundee 
was  insureil  against  all  risks,  "  including  all  risk 
of  craft  to  wharf  or  export  vessel  at  port  of  dis- 
charge, and,  in  the  event  of  the  goods  being 
temporarily  .  .  .  while  there,  and  until  delivered 
to  the  export  vessel  or  at  any  wharf  or  warehouse 
within  the  limits  of  the  port." 

The  vessel  arrived  on  April  14th,  and  in  ac- 
coidance  with  the  practice  of  the  court,  some  of 
the  jute  was  landed  and  placed  in  some  transit 
sheiis  on  the  quay  for  the  purpose  of  being 
weighed.  On  the  17th,  while  the  consignee  was 
still  trying  to  sell  the  jute,  and  had  not  deter- 
mined upon  its  ultimate  destination,  a  fire 
occurred  in  the  sheds. 

Held — that  the  jute  in  the  sheds  was  covered 
by  the  policy. 

Decision  of  Kennedy,  J.,  affirmed. 
Wfstminster    Fire    Office    r.    Reliance 

rMARiNE  Insurance  Co.,  (19u3)  19  T.  L.  R. 

668— C.A. 

139.  Character  of  Bisk  Covered — Omission  of 
yegligence  Clause — Shipowner's  Liability  tinder 
Contract  of  Carriage — Suing  and  Labouring 
Clause — Applicability  of] — An  insurance  was 
effected  to  jirotect  the  plaintiffs  as  owners  of  the 
steamship  Carinthia  against  " liability  of  any 
kind  to  owners  of  mules  [and]  [or]  cargo  up  to 
i:20,0(lO,  owing  to  the  omission  of  the  negligence 
clause  in  contract  [and]  [or]  charter-party  [and] 
[or]  bill  of  lading"  on  a  voyage  from  New 
Orleans  to  any  ports  in  South  Africa. 

The  Carinthia  sailed  from  New  Orleans  on 
]\Iay  11th,  1900,  with  about  1,500  mules  on  board, 
which  were  shipped  under  a  contract  made  be- 
tween the  plaintiffs  and  the  Admiralty  Director 
of  Transports  for  the  conveyance  of  the  mules 
from  New  Orleans  to  Cape  Town.  The  contract 
contained  no  negligence  clause — that  is  to  say, 
no  clause  exempting  the  plaintiffs  from  liability 
for  loss  of  the  mules  by  the  negligence  of  their 
servants.  On  May  ISth,  through  the  negligence 
of  the  plaintiffs'  servants  navigating  the  vessel, 
she  stranded  near  Gravois  Toint  in  Hayti. 
Efforts  were  made  to  tow  the  vessel  off  the 
rocks,  but  were  unsuccessful,  and  she  eventually 
broke  up.  Between  900  and  1,000  of  the  mules 
were  saved  and  sent  on  to  Cape  Town.  The 
expenses  in  respect  of  which  the  action  M'as 
brought  were  incurred  in  the  attempt  made  to 
tow  the  vessel  off  the  rocks,  and  in  saving  the 
mules  which  were  saved,  and  attempting  to  save 
those  which  were  lost.  These  expenses  were 
claimed  as  suing  and  labouring  expenses  under 
the  policy  incurred  to  avert  and  reduce  the 
amount  of  the  loss  and  not  as  a  direct  loss  under 
I  he  policy. 

Held — that  the  suing  and  labouring  clause 
in  the  policy  was  inapplicable  to  the  insurance 
actually  effected,  and  was  no  part  of  the  con- 
tract, and  that  the  plaintiffs  could  not  recover  in 
the  action. 


Decision  of  Walton,  J.  ([1902]  2  K.  B.  624  ; 
71  L.  J.  K.  B.  968  :  87  L.  T.  4(Mi;  IS  T.  L.  R. 
82.5  ;  9  Asp.  342)  affirmed. 

CuNARD    Steamship    Co.,    Ld.    v.    Marten, 

[1903]   2   K.  B.  oil  ;  72  L.  J.  K.  B.  754  ;  .52 

\V.  R.  39  ;  89  L.  T.  152  ;  19  T.  L.  R.  634  ;  9 

Asp.  M.  C.  452  ;  9  Com.  Cas.  9— C.  A. 

140.  ^^  Thirty  Days  in  Port  after  Arrival"' 
—  Calendar  Days.]  —  A  ship  was  insured  by 
an  ordinary  Lloyd's  policy,  in  the  body  of 
which  the  risk  was  described  in  writing  as 
being  for  a  voyage  from  Portland,  Oregon, 
to  Algoa  Bay,  "  and  for  thirty  days  in  port 
after  arrival."  The  policy  contained  the  usual 
printed  clause  describing  the  jisk  of  running 
until  the  vessel  "hath  moore<l  at  anchor 
twenty-four  hours  in  good  safety  ;  but  these 
words  were  struck  out,  and  the  words  "  as  above  " 
were  written  over  them,  thus  incorporating  the 
earlier  words  above  written.  The  ship  arrived 
at  Algoa  Bay  on  August  2nd,  and  was  safely 
moored  at  11.30  a.m.  on  that  day.  She  was  lost 
by  a  peril  insured  against  at  4.30  p.m.  on 
September  1st, 

Held — that  the  "  thirty  daj's "  were  not 
calendar  days,  put  periods  of  twenty-four  hours 
each,  beginning  at  the  time  when  the  ship  was 
safely  moored  ;  and  that,  therefore,  the  thirty 
days  had  expired  five  hours  before  the  ship  was 
lost,  and  the  underwriters  were  not  liable. 

Decision  of  Righam,  J.  (  (1903)  51  W.  R.  527  ; 
89  L.  T.  179  ;  19  T.  L.  R.  417  ;  8  Com.  Cas.  204) 
affirmed. 

CoRNFOOT  r.  Royal  Exchange  Assurance 
[Corporation,  [1904]  1  K.  B.  40  ;  52  \V.  R. 
49  I  20  T.  L.  R.  34  ;  89  L.  T.  490  ;  73  L.  J. 
K.  B.  22  ;  9  Com.  Cas.  80  ;  9  Asp.  M.  C.  418— 

C.  A. 

141.  "Seizure" — Foreign  Gocernnicnt  com- 
mandrering  Gold  of  its  oicn  Subjects.] — In 
October,  1899,  the  Government  of  the  South 
African  Republic,  in  the  exercise  of  its  constitu- 
tional rights,  commandeered  certain  gold  con- 
signed to  Englantl  by  a  company  registered 
under  the  laws  of  the  Republic. 

The  gold  in  ([uestion  hail  been  insured  against 
•'  arrests,  restraints  and  detainments  of  all  kings, 
princes  and  people  ''  during  transit,  but  subject 
to  a  M'arranty  of  "  free  of  capture,  seizure  and 
detention,  whether  before  or  after  declaration 
of  war." 

Held — that  there  had  been  a  "sei/.ure" 
within  the  meaning  of  the  warranty,  and  that 
the  underwriters  were  not  liable  on  the  policy. 

Decision  of  C.  A.  ([1902]  2  K.  B.  489;  71 
L.  J.  K.  B.  942  ;  51  W.  R.  105  ;  86  L.  T.  858  ; 
18  T.  L.  R.  732  ;  7  Com.  Cas.  219)  affirmed. 

Robinson  Gold  Mining  Co.  and  Others  r. 
[Alliance  Insurance  Co.,  [1904]  A.  C.  3.59  ; 
73  L.  J.  K.  B.  898  ;  91  L.  T.  202  :  20  T.  L.  R. 
645  ;  53  W.  R.  160  ;  9  Com.  Cas.  301— H.  L.  (E.). 

142,  Warranty — Free  of  Capture  and  Sei:u)-c 
— Animal — "Mortality".] — A  bull  was  insured 
on  a  voyage  from  New  York  to  Buenos  Ayres 
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aud  for  ten  tlays  after  arrival.  The  risks  insured 
against  included  "  mortality,  jettison,  and  wash- 
ing overboard."  There  was  a  clause  "  warranted 
free  of  capture,  seizure,  or  detention."  On 
arrival  at  Buenos  Ayres  the  bull  was  found  to  be 
suffering  from  foot  and  mouth  disease,  and  in 
accordance  with  Argentine  law  the  bull  was  not 
allowed  to  be  landed,  and  the  Argentine  officials 
ordered  it  to  be  slaughtered  on  board  ship.  In 
an  action  on  the  policy  : 

Held — that  "mortality"'  in  the  policy  did 
not  include  the  death  of  the  bull  caused  by  the 
action  of  the  Argentine  ofticials  ;  and  further,  that 
the  loss,  which  was  due  to  the  ordinary  municipal 
law,  came  within  the  clause  ''  warranted  free 
from  capture  and  seizure.'' 
St.  Paul  Fiee  and  Marine  Insurance  Co. 

{i\  MoRiCE  and  Others,  (1906)  22  T.  L.  R. 
449  ;  11  Com.  Cas.  1.53 — Kennedy,  J. 

143.  "  All  Rislisby  Land  and  Water'"— Added 
Clavses  relating  to  Special  Bi.s-J/fi— Construction 
of  Poll  CI/.] — A  policy  of  marine  insurance  in 
the  usual  form  had  a  number  of  special  clauses 
attached  referring  to  particular  risks,  oi  e  of 
which  concluded  "  and  all  risks  bj^  land  and 
water  by  any  conveyance  until  safely  de- 
livered ..." 

Held — that  the  generality  of  these  words 
could  not  be  cut  down  merely  because  there 
were  special  clauses  referring  to  p.irticular  risks, 
e.g.,  robbery,  damage  by  insects,  &;c.,  and  that 
■  they  covered  damage  due  to  (1)  extraordinary 
delay,  involving  abnormal  exposure  to  damp,  and 
(2)  accidental  wetting  and  injury  by  worms. 

Schloss  Bros.  r.  Strvens,  []9()6]  2  K.  B.  r.65  ; 
[75  L.  J.  K.  B.  927  ;  22  T.  L.  E.  774  ;  11  Com. 
Cas.  270  ;  96  L.  T.  20.j— Walton,  J. 
Sec  also  Nos.  91,  159. 


(1)  Seaworthiness. 

144.  Insurable  Interest — Future  Commission 
and  lirolterage  —  "  B/sbnrsenient."]  — A  ship 
while  on  a  voyage  to  Algoa  Bay  grounded  on  a 
reef  outside  the  bay,  and  sustained  damage.  She 
was  taken  into  the  harbour,  the  intention  being 
to  repair  her  sufficiently  for  a  voyage  to  Cape 
Town,  where  she  would  be  properly  repaired. 
]?efore  the  temporary  repairs  were  executed  she 
became  a  total  loss  in  the  harbour,  the  loss  not 
being  due  to  perils  of  the  sea,  but  to  the  injuries 
which  the  shi])  had  }n-eviously  sustained.  The 
■pla-ntifEs,  after  the  ship  grounded,  effected  an 
insurance  of  "disbursements"  per  the  ship  at  and 
from  Algoa  Bay  to  Cape  Town.  The  interests 
intended  to  be  covere<l  were  the  commission  and 
brokerage  which  the  managing  owners  of  the 
ship,  and  the  plaintiffs,  as  insurance  brokers  for 
the  managing  owners,  respectively,  expected  that 
they  would  continue  to  earn. 

Held — that  the  ship  was  never  seaworthj'  for 
any  stage  of  the  insured  voyage,  and  the  risk  on 
the  policy  never  attached "^:  that  the  plaintiffs 
and  the  managing  owners  had  no  insurable 
interest. 

Semble,  the  term  " disbursements""  is  properly 


used  in  a  policy  of  marine  insurance  to  describe 
any  interest  which  is  outside  the  ordinary 
interests  of  hull,  machinery,  cargo,  aud  freight. 

Buchanan  &  Co.  r.  Fabee,  (1899)  4  Com.  Cas. 

[223— Bigham,  J. 

145.  Cargo — E.cclusioH  hij  express,  pertinent 
andapposite  Words — Apjnvral  by  Lloyd's  Agents' 
Surveyor —  Ventilation — Cattlemen.']  —  A  policy 
of  marine  insurance  upon  a  shipment  of  cattle 
contained  the  clause,  "Fittings  and  condition 
of  cattle  to  be  approved  by  Lloyd's  agents' 
surveyor";  and  also  the  clause  "Each  animal 
to  be  deemed  a  separate  insurance."  The  ship 
was,  in  fact,  unfit  for  the  carriage  of  the  cattle 
by  reason  of  insufficient  ventilation  ;  the  number 
of  cattlemen  on  board  was  also  insufficient  for 
attendance  on  the  number  of  cattle. 

Held — that  the  express  warranty  as  to  the 
fittings  did  not  exclude  the  implied  condition  of 
seaworthiness  ;  that  the  clause,  "  Each  animal  to 
be  deemed  a  separate  insurance,"  did  not  involve 
a  separate  warranty  of  seaworthiness  in  respect 
of  the  place  in  which  each  animal  was  shipped  ; 
that  the  insufficient  number  of  the  cattlemen 
was  a  breach  of  the  warranty  of  seaworthiness. 

Sleigh  ;•.  Tyser,  [1900]  2  Q.  B.  333  ;  69  L.  J. 
[Q.  B.  626  ;  82  L.  T.  804  ;  16  T.  L.  R.  404  ; 
5  Com.  Cas.  271  ;  9  Asp.  M.  C.  97— Bigham,  .J. 

146.  Presumption  of  Unseawovtliincss  —  Xo 
known  Cavse  of  Catastrophe — Facts  material  to 
Inquiry — Balance  of  Fvidencc] — An  insurance 
company  had  an  action  brought  against  them  to 
recover  the  amount  of  four  policies  of  insurance, 
and  they  pleaded  unseaworthiness. 

Held — that  the  company  had  the  great 
advantage  of  the  undoubted  fact  that  the  vessel 
capsized  and  sank  in  less  than  twenty-four  hours 
after  leaving  port  without  having  encountered 
any  storm  or  other  known  cause  sufficient  to 
account  for  the  catastrophe  ;  and  there  was  no 
doubt  that  if  nothing  more  were  known,  they 
would  be  entitled  to  succeed  in  the  action.  If 
nothing  more  were  known,  unseaworthiness  at 
the  time  of  sailing  would  be  the  natural  inference 
to  draw ;  there  would  be  a  presumption  of 
unseaworthiness  which  a  jury  ought  to  be 
directed  to  act  upon  and  which  a  Court 
ought  to  act  upon  if  unassisted  by  a  juiy. 
But  if,  as  in  this  case,  other  facts  material  to  the 
inquiry  as  to  the  seaworthiness  of  the  ship  are 
proved,  those  facts  must  also  be  considered  ;  and 
they  must  be  weighed  against  the  unaccount- 
able loss  of  the  ship  so  soon  after  sailing,  and 
unless  the  balance  of  the  evidence  warrants 
the  conclusion  that  the  ship  was  unseaworthy 
when  she  sailed,  such  unseaworthiness  cannot 
be  properly  treated  as  established,  and  the 
defence  founded  upon  it  must  fail,  as  it  did  in 
this  case. 

Pickup  V.  Thames  and  Mersey  Marine  Insur- 
ance Co.  ((1878)  3  Q.  B.  1).  594  ;  47  L.  J.  Q.  1!. 
749  ;  26  W.  R.  689  ;  39  L.  T.  341— C.  A.)  and 
Anderson  v.  Morice  ((1875)  L.  E.  10  C.  P.  609  ; 
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Marine  -('onthined. 

44  L.  J.  C.  r.  341  ;   24  W.  11.  30  ;  32  L.  T.  (N.s.) 

355 — Ex.  Cham.)  approved. 

Ajdm  Goolam  Hossen  &  Co.  c.  Union  Marine 

[Insurance  Co.,  Hajee  Cassim  Joosub  r. 

Ajum  Goolam  Hossen  &  Co.,  [1901]  A.  C. 

362 ;  70  L.  J.  P.  C.  34  ;  84  L.  T.  366  ;  17  T.  L.  R. 
376  ;  9  Asp.  M.  C.  167— P.  C. 

147.  Poliri/  on  In.mlafion  Apparatus— Lealiage 
of  Ship  cavscd  hij  Panthiff — Absence  of  Panting 
Iieains.~\ — An  action  was  brought  on  a  policy  of 
marine  insurance  for  voyages  out  and  home 
between  England  and  Australia,  on  the  insula- 
tion of  a  steamship  which  was  intended  to  bring 
home  frozen  meat  and  miscellaneous  cargo.  The 
insulation  was  recjuired  for  refrigeration  ;  it 
consisted  of  timber  casing  lined  with  charcoal 
and  cooled  by  currents  of  cold  air.  For  the 
efficiency  of  this  part  of  the  apparatus  it  was 
absolutely  necessary  that  the  charcoal  should  be 
kept  dry. 

Held — tliat  the  vessel  was  so  constructed  that 
there  was  danger  of  panting,  and  that  the  leakage 
which  injured  the  insulation  apparatus  was  caused 
thereby,  and  that  the  absence  of  panting  beams 
rendered  the  vessel  unseaworthy. 

Lund  v.  Thames  and  Mersey  Marine  Insur- 
[ANCE   Co.   Ld.,  (1901)  17   T.   L.    K.   566— 

Mathew,  J. 

See  aho  No.  172. 

(m)  Subrogation. 

148.  Seizure  of  (Hold  h ij Tranxvaal  Gorernnient —  '. 
I'nderwr iters  malting  good  the  Loss—Suhsequent 
Pagment  hg  Goreninient  to  Assured  on  account 
of  Loss — (rift — Ilight  of  Underwriters.'] — Gold 
which  had  been  insured,  was  seized  by  the 
Transvaal  Government  shortly  before  the  out- 
break of  the  South  African  War.  The  under- 
writers ])aid  the  value  of  the  gold.  j 

Subsequently  the  same  Government  paid  to  : 
the  owners  a  sum  of  money  as  a  gift  in  reduction 
of  their  loss. 

Held — that  the  underwriters  were  entitled  to 
the  money,  with  interest  from  the  date  when  the 
Court  ordereil  it  to  be  invested, 

llandal  v.  Cochran  ((1747)  1  Ves.  Sen.  98) 
applied. 

Stearns  v.  Village  Main  Reee  Gold  Mining 
[Co.  Ld.,  (190.5)  21  T.  L.  R.  236  ;  10  Com.  Cas. 

89— C.  A. 

149.  Peinsurance  —  Enforcement  of  Right 
diminishing  Insurer's  Loss  —  Deduction  hg 
Insurer  of  Costs  of  enforcing  Right.] — The  plain- 
tiffs rcinsureil  the  defendants  in  resjiect  of  two 
vessels — 'J'hc  Hircrside  and  The  /.china  (loudg. 
The  defendants  liad  given  an  open  cover  slip  to 
B.  &  Co.,  under  which  the  latter  could  declare 
interest  by  a  uumlier  of  vessels,  but  were  not  at 
liberty  to  declare  interests  by  vessels  belonging 
to  a  firm  of  T.  and  Co.  The  shipments  by  the 
two  nameil  vessels  belonged  to  T.  &,  Co.,  and  were 
put  forward  by  B.  i:  Co.  and  accepted,  and  losses 
iu  respect  of   them  settled,  by  the  defendants 


without  knowing  that  they  were  T.  <Sc  Co.  's  ship- 
ments. The  defendants  then  claimed  and  were 
paid  by  the  plaintiffs  the  losses  on  these  two 
vessels.  Subsequently,  on  discovering  the  facts, 
the  defendants  sued  B.  &  Co.,  claiming  (inter 
alia')  damages  for  having  been  induced  to  pay 
losses  on  the  two  vessels  by  fraudulent  repre- 
sentations of  someone  in  B.  &  Co.'s  employment ; 
and  the  defendants  recovered  from  B.  k  Co.  in 
that  action  the  amount  they  had  paid  on  the  two 
ships.  The  plaintiffs  thereupon  claimed  to  be 
repaid  by  the  defendants  the  sum  paid  to  them 
upon  the  reinsurance  of  shipments  on  the  two 
vessels. 

Held — that  the  plaintiffs  were  entitled  to 
recover,  inasmuch  as  the  money  received  by  the 
defendants  as  damages  in  their  action  against 

B.  &  Co.  was  received  by  reason  of  the  enforce- 
ment of  a  right  which  diminished  the  defendant's 
loss. 

Dicta  of  Brett,  L.J.  and  Bowen,  L.J..  in 
CasteUain  y.  Preston  ((1883)  11  Q.  B.  D.  380  ; 
52  L.  J.  Q.  B.  366  ;  49  L.  T.  29 ;  31  W.  R.  559— 

C.  A.)  ai)plied. 

Held,  further,  that  the  defendants  were 
entitled  to  deduct  from  the  plaintiffs'  claim  the 
costs  properly  attributable  to  the  recovery  of  the 
damages  from  B.  &  Co. 

Hatch,  Maujifield  S(  Co.  v.  Weingott  ((1905) 
22  T.  L.  R.  366— Jelf,  J.)  followed. 

AssicuRAzoNi  Generali  de  Trieste  r.  Em- 

[press  Assurance  Corporation,  Ld.,  [1907] 

2  K.  B.  814  ;  76  L.  J.  K.  B.  980  ;  23  T.  L.  R. 

700— Pickford,  J. 

(n)  Time  Policies  and  Valued  Policies. 

150.  Uc-insurance — Time  Policy — "  Subject  to 
the  same  Clauses  and  Conditions  as  the  Original 
Policy"  —  Continuation  Clause — "Should  the 
Vessel  be  at  Sea  or  Abroad  on  the  L.rj/iration  of 
this  Policy  " —  I'sual  Clause — Policy  for  a  Period 
exceeding  Twclre  Months — JS'ull  and  T'txV/.] — A 
policy  of  re-insurance  on  a  ship,  expressed  to  be 
for  and  during  the  space  of  twelve  months,  com- 
mencing October  18th,  1898,  and  ending  October 
18th,  1899,  contained  the  clause,  "being  a  re- 
insurance subject  to  the  same  clauses  and  con- 
ditions as  the  original  policy,  and  to  pay  as  may 
be  paid  tliereon."  The  original  policy  was  for 
the  same  period  as  the  re-insurance  policy,  and 
contained  the  following  clause: — "Should  the 
vessel  be  at  sea  or  abroad  on  tlie  expiration  of 
this  policy,  it  is  agreed  to  hold  her  covered  until 
the  arrival  at  lior  port  of  final  destiiuition  .  .  . 
at  a  /iro  rata  daily  preiiiiuni."  After  October 
ISth,  1899,  the  ship  was  lost  while  on  a  voyage 
to  licr  port  ol'  final  destination.  In  an  action  on 
the  re-insurance  policy  : — 

Held — that  the  continuation  clause  in  the 
original  policy  was  a  usual  clause,  and  that  the 
re-insurance  policy  was  not  invalidated  by  reason 
of  the  non-disclosure  of  the  fact  tliat  the  original 
policy  contained  the  clause  ;  but  that  the  re- 
insuratice  policy  being  for  a  period  exceeding 
twelve  months  was  null  and  void. 

Cuakleswokth   v.  Faber,  (1900)  5  Cum.  Cas. 
[408— Bigham,  J. 
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151.  Time  Policy  on  Skip — Particular  Arei'- 
age  Loss — Repairs — Pledge  of  Ship  for  Repairs 
— Subsequent  lotal  Loss — LiabiUtij  of  Assured — 
Liability  of  Underwriters.'\ — A  ship  was  insured 
by  the  shipowners  with  the  defendant  company 
under  a  time  policy.  During  the  continuance  of 
the  policy  the  vessel,  by  reason  of  perils  insured 
against  in  the  policy,  suffered  damage  to  her 
machinerj'  and  cylinders  on  her  voyage  out  to 
Savannah.  A  claim  put  forward  hj  the  plaintiffs, 
the  shipowners,  against  the  defendant  company 
for  a  particular  average  loss  was  paid  on  account 
to  the  shipowners.  The  damage  was  repaired  at 
Savannah,  and  the  cost  of  the  repairs  was  paid 
for  by  the  charterers  of  the  ship  at  Savannah, 
and  they  obtained  from  the  master  a  promissory 
note  for  the  amount,  purporting  to  jiledge  the 
ship  and  her  freight,  and  paj'able  three  days 
after  her  arrival  at  Liverpool.  The  charterers 
■effected  insurances  to  cover  the  amount  secured. 
The  vessel  was  totally  lost  on  her  voyage  home, 
and  the  defendant  company  settled  a  total  loss 
under  the  policy  sued  on.  The  plaintiffs  sought 
to  recover  the  balance  of  their  claim  in  respect 
of  the  particular  average  loss.  The  defendant 
company  counter-claimed  for  the  return  of  the 
sum  already  paid  by  them. 

Held — that  the  plaintiffs  had  sustained  and 
would  sustain  no  loss  in  fact,  and  never  became 
liable  for  the  cost  of  the  repairs  at  Savannah  ; 
and  that  the  defendant  company  were  entitled 
to  a  return  of  the  sum  already  paid  by  them,  as 
it  was  paid  under  a  mistake  of  fact. 
The     Dora   Forstee,     [1900]    P.    241  ;    69 

[L.  J.  P.  8.5  ;  16  T.  L.  R.  380  ;  49  W.  R.  271— 

Barnes,  J. 

152.  Time  Policy — Tnterpretation — "  The  whole 
cuvreneii  of  this  Policy.'''] — A  policy  on  the 
plaintiff's  ship^  from  'March  13th,  1899,  to 
March  13th,  1900,  provided  for  the  return 
of  a  part  of  the  premium,  "should  the 
vessel  be  employed  in  the  Eastern  trade 
during  the  whole  currency  of  this  policy." 
The  ship  was  employed  in  the  Eastern  trade 
from  March  13th,  1899,  until  July  23rd,  1899, 
when  she  was  lost. 

Held — that  the  ship  had  been  employed  in 
the  Eastern  trade  during  the  whole  currency  of 
the  policy,  and  that  the  plaintiffs  were  entitled 
to  have  the  part  of  the  premium  returned  to 
them. 

GoRSEDD    Steamship    Co.,    Ld.    r.  Forbes, 
[  (1900)  16  T.  L.  R  566  ;  ")  Com.  Cas.  413— 

Bigham,  J. 

153.  Valued  Policy  —  Ship  —  Salrayc  and 
General  Areraye  assessed  on  Real  Value — Lia- 
hility  of  Underwriters.]— The  plaintiffs  insured 
for  £33,000  their  ship,  which  was  valued  at 
£33,000  in  the  policy.  During  the  currency  of 
the  policy  salvage  services  were  rendered  to'the 
ship,  and  general  average  expenses  were  in- 
curred. In  a  salvage  action  the  ship  was  valued 
at  £40,000,  and  this  value  was  also  taken  in 
adjusting  the  ship's  contribution  in  general 
average. 


Held — that  the  plaintiffs  were  only  entitled 
to  recover  under  the  policy  33-40ths  of  the 
amount  due  from  the  ship  for  salvage  and  in 
general  average. 

Judgment  of  C.  A.  ([1901]  2  K.  B.  896;  70 
L.  J.  K.  B.  1018  ;  50  W.  R.  3.5  ;  85  L.  T.  389  ;  17 
T.  L.  R.  765  ;  6  Com.  Cas.  298)  affirmed. 

Steamship  "  Balmoral  "'  Co.,  Ld.  v.  Marten. 

[1902]  A.  C.  511  ;  71  L.  J.  K.  B.  819  ;  87 

L.  T.  247  ;  18  T.  L.  R.  802  ;  7  Com.  Cas.  292; 

9  Asp.  321— H.  L.  (E.). 

154.  Time  Policy  for  Twelve  Montlis — Con- 
tinuation Clause — Validity — ^^  Any  Time  c.rceed- 
inq  Twelve  Months  " — Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  ss.  92,  93.]— The  Stamp  Act,  1891, 
s.  93,  provides  that — "(1)  a  contract  for  sea 
insurance  .  .  .  shall  not  be  valid  unless  the  same 
is  expressed  in  a  policy  of  sea  insurance  ;  (2)  no 
policy  of  sea  insurance  made  for  time  shall  be 
made  for  any  time  exceeding  twelve  months  ; 
(3)  a  policy  of  insurance  shall  not  be  valid  unless 
it  .  ,  .is  made  for  a  period  not  exceeding  the 
twelve  months." 

Where  a  policy  of  marine  insurance  expressed 
to  be  for  and  during  a  space  of  twelve  months 
contains  a  clause  providing  that,  if  the  ship  is  at 
sea  or  abroad  on  the  expiration  of  the  policy,  it 
is  agreed  to  hold  her  covered  until  arrival  at  the 
port  of  final  destination,  the  policy  is  one  for  a 
period  exceeding  twelvemonths,  is  invalid  within 
the  statute,  and  is  Inadmissible  in  evidence  in  an 
action  to  recover  a  loss  which  occurred  upon  a 
homeward  voyage  after  the  expiration  of  the 
twelve  months.  Under  the  policy  the  defendants 
agreed  to  be  bound  in  all  things  by  the  jurisdiction 
and  decision  of  the  English  law  Courts. 

Held — that  the  clause  excluded  the  operation 
of  any  other  law  than  the  English  law  with 
reference  to  the  policy. 

Judgment  of  Bigham  ,L  ([1901]  2  K.  B.  567  ; 
70  L.  J.  K.  B.  874  ;  50  W.  R.  25  ;  85  L.  T.  241  ; 
17  T.  L.  R.-.599 ;  6  Com.  Cas.  189  ;  9  Asp.  M.  C. 
233)  affirmed. 

Royal  Exchange  Assurance  Corporation 

[r.  Sjoforsakrons  Aktiebolaget  Vega, 

[1902]   2  K.  B.  384  ;    71   L.  J.  K.  B.  739  ;  50 

Vv^,  R.  694  ;    87  L.  T.  3.56  ;    18  T.  L.  R.  714  ; 

5  Com.  Cas.  205  ;  9  Asp.  326— C.  A. 

See  also  No.  129. 

(o)  Total  Loss  and  Constructive  Total  Loss. 

155.  Marine  Policy  covering  War  rishs — 
Capture — Restoration  afterWrit and  before  Trial 
— Total  or  partial  Loss.] — In  an  action  upon  a 
marine  policy  of  insurance  anything  happening  to 
turn  a  total  loss  into  partial  loss  after  the  issue 
of  the  writ  will  not  affect  the  rights  of  the 
insured. 

The  plaintiffs'  steamship  D.  was  insured  with 
the  defendants  on  a  valued  policy  covering  war 
risks.  She  was  captured  by  an  Italian  cruiser 
for  carrying  contraband  of  war  to  Abyssinia,  then 
at  war  with  Italy.  After  notice  of  abandonment 
and  issue  of  writ  claiming  as  for  a  total  loss,  but 
before  trial  of  the  action,  the  D,  was  brought 
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before  a  prize  court  at  Kome,  and  coiulemncd  as 
lawful  prize,  but  as  the  war  was  then  over  she 
was  not  confiscated,  but  handed  over  to  the 
plaintiffs,  who  received  her  by  an  arrangement 
with  the  defendants  for  the  benefit  of  all 
interested. 

Held— that  the  restoration  of  the  ship  did 
not  prevent  the  plaintiffs  from  recovering  in  the 
action  as  for  a  total  loss. 

EuTs  V.  EoYAL  Exchange  Assurance  Co., 

[181)7]   2  Q.  B.  135,  8  Asp.  M.  L.  C.  294  ;  2 

Com.  Cas.  2Ul  ;  60  L.  J.  Q.  B.  534  ;  77  L.  T.  23  ; 

13  T.  L.  R.  444— Collins,  J. 

156.  Traiiahipiiiott  of  (UmxU —  Constrvd'ton 
■ — Intention.'] — The  plaintiff  sued  the  defendants 
for  a  total  loss  of  goods  under  a  marine  policy 
dated  August  23rd,  18II7.  The  policy  was  in  the 
ordinary  Lloyd's  form  and  contained,  inter  alia, 
the  following  terms: — "At  and  from  London 
to  any  ports  and  for  places  in  Australia 
upon  any  kind  of  goods  and  merchandise 
in  the  good  ship  or  vessel  called  the  P.  0. 
and  Orient  steamers,  beginning  the  adven- 
ture upon  the  said  goods  from  the  loading 
1  hereof  aboard  the  said  ship,  and  sliall  so  con- 
tinue and  endure  .  .  .  until  the  said  goods  and 
merchandise  whatsoever  shall  be  arrived  at  as 
above,  and  until  the  same  be  there  discharged 
and  safely  landed."  There  was  also  a  marginal 
clause  in  the  policy.  "  To  pay  partial  loss 
arising  from  transhi|)ment,  including  all  risk  of 
craft  or  otherwise  to  and  from  the  vessel.  'i"he 
l)laintiffs  shipped  goods  to  the  value  of  £300 
by  this  P.  ().  steamer  Arcadia  consigned  to 
Brisbane  under  a  bill  of  lading  which  contained 
the  following  clause  :  "  To  be  delivered  at  the 
port  of  Brisbane,  or  as  near  thereunto  as  the 
local  s'eamer  can  safely  get.  For  transhipment 
into  local  steamer  at  Sydney."  "  The  Company 
arc  to  be  at  liberty  to  carry  the  said  goods  to 
thai  ■  i)ort  of  destination  of  the  above  or  other 
steamer  or  steamers  or  ships  either  belonging  to 
the  Company  or  to  other  persons  proceeding 
either  directly  or  indirectly  to  such  port.''  The 
goods  were  duly  declared  on  the  policy.  They 
arrived  safely  at  Sydney  and  were  then  tran- 
sliipped  on  to  a  coasting  steamer  for  Brisbane. 
This  coasting  steamer  was  not  owned  by  the  P. 
and  0.  or  Orient  Companies  and  A\as  unclassed 
by  Lloyd's.  The  goods  became  a  total  loss  on 
the  voyage  from  Sydney  to  Brisbane.  The 
Court  held  that  this  loss  was  covered  by  the 
policy  and  that  the  defendants  were  liabh;. 

Keale    r.    PosK,   (1808)     14    T.    L.    K.    506, 

[Bigham,  J. 

157.  Valued  roUcij — Comtructire  total  Lo-ts — 
SJtij)  sul)seqiientlij  repaired.'] — Where  there 
is  a  constructive  total  loss  of  a  ship  by 
perils  of  the  sea,  its  underwriters  cannot,  after 
notice  of  abandonment,  by  incurring  an 
expenditure  to  put  the  ship  in  such  a  condition 
that  the  further  cxi)cnditure  necessary  to  fit 
her  fur  sea  will  be  less  than  her  value  when 
repaired,  make  themselves  liable  for  a  partial 
loss  only. 

The  test  as  to   whether  a  ship  has  become  a 


constructive  total  loss  is  the  same  in  English 
and  in  Scotch  law,  though  the  laws  may  differ 
as  to  the  date  when  the  test  is  to  be  applied. 

"  Blairmore  "  (Sailing   Ship)  Co.,  Ltd.  r. 

[Macredie,  [1898]   A.  C.  593;    3Com.  Cas. 

241  ;  67  L.  J.   (P.    C.)  96  ;  79  L.  T.  217  ;    35 

Sc.  L.  E.  956  ;  14  T.  L.  E.  513  ;  8  Asp.  M.  C. 

429— H.  L.  (Sc). 

158.  Constrrictirc  Total  Loss — Abandonment — 
Eefvsal  to  Aceept — Sunken  Vessel — Tugemplotjed 
to  icateli — Negligence — Damage  to  Anotlier 
Vessel  —  Liahilitg  of  Undenrritcrs  —  ,/(/(//;' 
Liahility. 

The  defendants  and  other  underwriters  insured 
the  plaintiffs'  steamship  A.  against  total  loss, 
and  to  the  extent  of  three-quarters  against 
damages  which  the  plaintiffs  might  have  to  pay 
for  collisions  with  other  vessels.  The  ,4.  was 
sunk  in  a  river  and  in  fact  was  a  constructive 
total  loss.  Notice  of  abandonment  was  given 
and  acceptance  thereof  refused.  The  plaintiffs 
and  the  defendants  agreed,  without  {»rejudice  to 
their  rights,  to  take  joint  action  to  salve  the 
property.  The  master  of  the  A.  employed  a  tug 
to  watch  the  wreck  and  warn  other  vessels. 
Owing  to  the  negligence  of  the  crew  of  the  tug 
the  steamship  ,S'.  came  into  collision  with  the  A., 
and  both  vessels  sustained  damage.  In  an  action 
brought,  in  the  names  of  the  plaintiffs,  by  and 
for  the  benefit  of  the  defendants,  against  the  ;S'., 
the  owners  of  the  <S'.  counterclaimed  and 
recovered  judgment  for  the  whole  of  their 
damages  and  costs.  The  underwj  iters  paid 
three-quarters  of  the  damages  and  costs  to  the 
owners  of  the  ;S'. 

Held — that  the  underwriters  were  jointly 
liable  to  indemnify  the  plaintiffs  against  the 
remaining  one-quarter  of  the  damages  and  costs 
of  the  S.,  the  liability  not  arising  under  the 
policy  but  npon  the  contract  of  idemnity. 

SuART  AND  SS.   "Alleghany,"    of  London, 

[Ltd.  r.  Merchants'   Marine   Insurance 

Co.,  (1898)  3  Com.  Cas.  312— Bigham,  J. 

159.  Damage  to  Cargo  ly  Perils  of  the  Sea — 
Pro.rimate  Cause — Total  Loss — Notice  of  Aban- 
donment.]— The  plaintiff  effected  a  policy  of 
insurance  with  the  defendant  company  in  the 
sum  of  £250  on  a  cargo  of  potatoes  to  be  carricil 
by  sea  from  .Annalong.  in  the  county  of  Down, 
to  Southampton,  such  insurance  to  be  free 
from  particular  average.  Tlie  loading,  which 
commenced  on  January  27th,  1897,  was  com- 
pleted on  P'ebruary  18th,  1897.  There  was  evi- 
dence that  the  cargo  would  sprout  if  kept  in 
the  hold  for  three  weeks,  even  though  unwet. 
From  adverse  weather  the  vessel  carrying  the 
cargo  had  to  put  into  several  intermediate  ])orts. 
At  St.  TudweU's  lloads,  which  she  reached  on 
.March  11th,  she  met  a  gale  which  caused  her 
to  ship  water.  The  vessel  arrived  at  Pwllheli, 
North  Wales,  on  March  18th;  the  cargo  was 
examined  and  found  to  be  sprouting  and  heated. 

j  The  ship,  from  the  storm,  required  some  repairs, 
i  which  could  have  been  executed  in  a  short  time, 
j  and  the  defendants  requested  the  captain  to 
proceed  with  the  voyage,  which  he  refused  to  do. 
I  A   negotiation   took  place  for  the  sale  of  the 
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caigo,  but  this  the  Court  held  did  not  constitute 
an  admission  of  liability  for  a  total  loss.  Offers 
of  £100  and  £]10  were  made  for  the  cargo,  and 
refused.  Ultimately  the  captain,  who  claimed 
to  retain  the  cargo  against  freight,  sold  the 
potatoes  at  Pwllheli  for  £55  ;  the  purchaser 
making  a  large  profit  on  resale.  Formal  notice 
of  abandonment  was  given  after  the  sale,  but  it 
was  admitted  that  such  notice  was  too  late. 

Held— (1)  that  the  damage  to  the  potatoes 
was  not  exclusively  and  proximately  caused  by 
perils  of  the  sea  ;  (2)  that  even  if  the  damage 
was  so  caused,  there  was  no  evidence  of  a  total 
loss,  actual  or  constructive  ;  (H)  that  even  if  the 
potatoes,  if  carried  to  Southampton,  would  have 
been  a  total  loss,  notice  of  abandonment  under 
the  circumstances,  was  necessary. 

Boux  v.  Salvador  ((1836)  3  Bing.  (N.c.)  266  ; 
4  Scott,  1  ;  2  Hodges,  209)  distinguished. 

Cunningham  v.  Maritime  Insurance  Co., 
[1899]  2  Ir.  R.  257— Q.  B. 

160.  Const nictive  Total  Loss  —  Evidence  — 
Value  of  M'recli — Adiinssihility.'] — In  an  action 
on  a  policy  of  marine  insurance  on  ship,  the 
question  being  whether  or  not  the  vessel  was  a 
constructive  total  loss,  evidence  as  to  the  value 
of  the  wreck  was  tendered. 

Held — that  the  evidence  was  admissible, 

Beaver    Line    Associated    Steamers    r. 

[London  and    Provincial    Marine    and 

General   Insurance  Co.,   (1900)  6    Com. 

Cas.  269— Phillimore,  J. 

161.  Const mctire  Total  Loss—IJ  Stranded  for 
Sl.v  Jlont/is,  and  during  such  Period  it  has  heen 
found  I  III  practicable  to  Sare  Her.] — A  policy  of 
insurance  on  a  ship  subject  to  a  rule  that :  "  If 
any  ship  insured  in  the  company  has  been 
stranded  or  sunk  and  remained  in  such  position 
for  a  period  of  .  .  .six  months  .  .  .  and  during 
such  period  it  has  been  found  impracticable  to 
save  her.  the  ship  shall  be  held  to  be  a  construc- 
tive total  loss  as  from  noon  of  the  day  following 
the  date  of  the  accident,  and  the  insured  member 
may  abandon  her  to  the  company."  The  ship 
while  in  port  was  swept  away  by  a  hurricane 
and  rush  of  water,  and  deposited  in  a  damaged 
condition  six  miles  from  the  sea  in  shallow  water. 
It  was  admitted  that  she  could  be  saved,  but  not 
until  a  railway  bridge,  which  had  been  repaired 
after  the  hurricane,  was  converted  by  tlie  rail- 
way company  into  a  drawbridge  as  it  had 
originally  been.  The  ship  lay  there  for  over 
six  mouths. 

Held— that  the  ship,  having  remained  a 
stranded  ship,  notwithstanding  that  all  practi- 
cable attempts  had  been  made  during  the  six 
months  to  save  her,  was  a  constructive  total  loss, 
and  the  underwriters  must  pay. 

Sunderland  Steainshij}  Co.n.  Xortli  of  Eiujland 
Iron  Steamship  Inmrance  Assoriation  ((1894) 
11  T.  L.  R.  106)  followed. 

PiOWLAND   AND    MARWOOD    STEAMSHIP   Co.    r. 

[Maritime  Insurance  Co.,  (1901)  17  T.  L.Pi. 
510  ;  G  Com.  Cas.  160 — Bigham,  J. 


162.  Disbursements — Free  from  all  Average — 
Voyage  Out  and  Home — Expectation  of  Profit 
on  Homeward  Voyage — Ship  not  a  Total  Loss, 
Actual  or  Constrtictive.'] — The  plaintiff's  ship 
was  chartered  to  take  a  cargo  to  the  west  coast 
of  South  America  ;  it  was  the  intention  of  the 
plaintiff  to  obtain  a  cargo  there  for  the  homeward 
voyage.  The  plaintiff  effected  policies  on  hull, 
chartered  freight,  and  "disbursements,"  [and] 
[or]  advances,  warranted  free  from  all  average, 
valued  at  £3,000."  On  the  outward  voyage  fire 
broke  out  in  the  cargo,  and  some  damage  was  done 
to  the  ship  and  to  part  of  the  cargo,  but  the  ship 
was  not  a  total  loss,  actual  or  constructive.  The 
plaintiff,  acting  reasonably,  abandoned  the  voy- 
age, and  brought  the  ship  home  to  be  repaired. 
The  disbursements  included  outlay,  before  the 
ship  started,  on  provisions,  stores,  outfit,  port- 
dues,  and  insurance. 

Held — that  the  plaintiff  was  not  entitled  to 
recover  a  total  loss  under  the  policy,  which  was 
free  from  all  average. 

Judgment  of  Mathew,  J.  ((1900)  17  T.  L.  R.  8  ; 
6  Com.  Cas.  5)  affirmed. 

Lawther  r.  Black,  (1901)  17  T.  L.  R.  597  ;  6 
[Com.  Cas.  196— C.  A. 

163.  Pe-insurance — Constructive  lotal  Loss — 
Insured  Valve  to  be  taken  as  Repaired  Valne — 
"  To  pay  as  may  be  paid  thereon^' — Liability  of 
Re-insurers — Proof  of  Liability  of  Insured.] — 
The  plaintiffs  were  underwriters  of  a  vessel 
against  all  risks,  the  vessel  being  valued  in  the 
policy  at  £16,000.  Attached  to  the  policy  was 
a  printed  memorandum  containing  certain  clauses 
called  the  Institute  Time  Clauses,  one  of  which 
was  as  follows  :  "  The  insured  value  shall  be 
taken  as  the  repaired  value  in  ascertaining 
whether  the  vessel  is  a  constructive  total  loss." 
The  plaintiffs  had  taken  risks  on  many  other 
vessels  in  respect  of  which  they  had  issued  other 
policies.  The  plaintiffs  effected  a  policy  of  re- 
insurance with  the  defendants  "against  the  risk 
of  total  [and]  [or]  constructive  total  loss  only, 
warranted  free  of  all  average  [and]  [or]  salvage 
charges  being  a  re-insurance  applying  to  policy  or 
policies,  and  to  pay  as  may  be  paid  thereon." 
The  Institute  Time  Clauses  were  printed  upon 
the  re-insurance  policy,  but  many  of  them  were 
struck  out,  including  the  clause  which  stipulated 
that  the  insured  value  was  to  be  taken  to  be  the 
repaired  value  in  ascertaining  whether  the  vessel 
was  a  constructive  total  loss.  The  vessel  became 
a  constructive  total  loss  if  the  ordinary  rules 
were  applied  to  ascertaining  the  fact,  but  if  the 
repaired  value  was  to  be  taken  at  £16,000  and 
not  at  its  true  figure,  she  was  not  a  constructive 
total  loss.  The  plaintiffs  sued  the  defendants  for 
a  constructive  total  loss. 

Held — that  the  plaintiffs  had  not  paid  as  for 
a  constructive  total  loss  ;  that  in  fact  they  had 
made  only  a  payment  for  a  large  partial  loss  ; 
that  even  if  they  had  paid  as  for  a  constructive 
total  loss,  inasmuch  as  they  were  not  liable  to 
pay  for  a  constructive  total  loss  they  could  not 
recover  ;  and  that  the  words  "  to  pay  as  may  be 
paid  "'  meant  only  to  pay  as  the  re-assured  may 
have  been  compellable  to  pay. 
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Chippendale  v.  IMt  ((1895)  65  L.  J.  Q.  B. 
104  ;  44  W.  K.  128  :  73  L.  T.  472  ;  8  Asp.  M.  C,  78  ; 
1  Com.  Gas.  197— Mathevv,  J.)  followed. 

Martkn  r.  Steamship  Owners'  Undeb- 
[WRiTiNG  Association,  (1902)  71  L.  J.  K.  B. 
718  ;  50  W.  K.  587  ;  87  L.  T.  208  ;  18  T.  L.  R. 
013  ;  7  Com,  Cas,  195  ;  9  Asp.  339— Bigham,  J. 


164.  Vdluation  Clauaes  —  Insurance  against 
Total  Loss — Constructive-  Total  Loss — Value  of 
Wrerk.'\ — Where  a  vessel,  which  is  wrecked,  is 
insured  against  total  loss  under  a  j)olicy  con- 
taining a  valuation  clause,  the  owner  is  entitled, 
in  deciding  whether  to  abandon  her,  to  calculate 
the  cost  of  rei)airing  her  in  such  a  way  as  to 
restore  her  to  the  same  condition  as  she  was  in 
when  the  valuation  clause  was  agreed  to.  And 
as  the  test  is,  whether  a  "  prudent  uninsured 
owner  "  would  repair  as  a  matter  of  business,  the 
value  of  the  wreck,  for  breaking  up  purposes 
ought  to  be  taken  into  account. 

Wild    Rose    Steamship    Co.    r.    Jupe   and 
[Others,  (1903)  19  T.  L.  R.  289— Walton,  J. 

[This  case  must  now  be  considered  in  the 
light  of  the  judgments  of  the  0.  A.  in  Angel  v. 
Merchants'  Marine  Insurance  Co.,  Ld.,  Xo.  105, 
in/7'a.] 

165.  Valufifion    Clause —  Constructive    Total 
Loss  —  "  J{('/niired     Value  "    agreed  —  Cost     oj 
llepair — Wliether  I'ulue  of  Jf 'reck  to  he  added.] 
— By  a  time  jxilicy  on  a  ship  she  was  valued  at 
£23,000,  and  it  was  agreed  that  this  sum  should 
be  taken  as  the  "  repaired  value  "  for  determining 
questions  of  constructive  total  loss.     Tlie  ship  ] 
was   wrecked,   and    the   owner  gave   notice   of 
abandonment,  which  the  underwriters  refused  to  , 
accept;  ultimately,  however,  by  the  consent  and 
for  the  benefit  of  all  [)arties,  she  was  brought 
home  by  a  salvage  company.     The  judge  found  ; 
as  a  fact  that  £22,559  was  the  outlay  necessary 
to  reinstate  her,  but  the  owner  claimed  to  add  to  ' 
this  £7,000  as  her  value  as  a  wreck  while  lying  ' 
on  the  rocks  ;  if  he  could  do  so,  he  would  recover 
as  for  a  total  loss.  ! 

Held — that  the  Court  would  not  <listurb  the  i 
decision  of  the  judge,  who  consideretl  that  there 
was  no  satisfactory  evidence  before  him  as  to  tlie 
value  of  tiie  vessel  as  a  wreck  :  the  point  having 
only  been  taken  late  in  the  trial. 

Moreover,  per  Stirling  and  Mathew,  L.JJ. 
O^aughan  Williams,  L..1.,  doubting,  if  not 
actually  dissenting),  in  deciding  whether  a 
vessel  is  a  constructive  total  loss,"  the  value  of 
unrepaired  wreck  ought  not,  genoi'ally  speaking, 
to  be  taken  into  account  at  all. 

Decision  of  Bigham,  J.  affirmed. 

Dictum  in  Young  v.  Turiuf/  ((1841)  2  Man.  & 
G.  p.  601  ;  58  R.  R.  477,  484)  not  followed. 

Angel   r.  IMerchants"   Marine    Ixsuranck 

[Co.,  [1903]  1  K.  1$.  Sll  :  72  L.  J.  K.  B.  498  ; 

51  W.  R.  530  :  8S  L.  T.  717  :    19  T.  L.  R.  395  ; 

8  Com.  Cas.  179;  9  Asp.  M.  C.  406— C,  A. 


166.  "  Sui7ig  and  L'lhouring" — Policy  against 
Total  Loss  —  Notice  of  Abandonment  —  Under- 
writers salving  Sliip — Xo  Claim  again.it  Owner 
for  their  Ea;pemes.] — The  defendants  had  under- 
written a  marine  policy  against  total,  or  con- 
structive total,  loss  only.  1  he  ship  was  stranded, 
and  I  he  owner  gave  notice  of  abamlonment ;  and 

j  the  underwriters,  under  a    "no  cure,  no  pay" 
contract,  had  her  brought  safe  into  port. 

Upon  a  claim  by  the  owner,  judgment  was 
given  for  the  underwriters  on  the  ground  that 
there  had  Ijcen  no  constructive  total  loss  ;  but 
upon  their  counterclaim  for  their  expenses  of 
salving  the  vessel  : — 

Held— that  they  could  not  recover  ;  their 
interest  in  the  ship  precluded  any  claim  for 
salvage  under  maritime  law,  and  they  could  not 
recover  upon  an  imi)lied  promise  to  pay,  for  the 
owner  could  claim  back  the  amount  under  the 
"  suing  and  labouring  "  clause. 

Crouan  r.  Stanier,  (1903)  52  W.  R.  75  ;  19 
[T.  L.  R.  664;  [1904]  1  K.  B.  87;  73 
L.  J.  K.  B.  102  :  9  Com.  Cas.  27— Kennedy,  J. 

167.  Re-insurance agaimt  Total, or  Constructive 
Total,  Loss — "  To  pag  as  may  be  paid  thereon'' 
— No  Notice  of  Abandonment — Amount  of  Claim 
greater  than  Vessel's  Value— Liability  of  lie- 
insurers — "A7»  Claim  for  Salvage  charges"  — 
Suing  and  Labouring  Clause  not  deleted.']~A 
vessel  was  insured  against  partial  or  total  loss  ; 
and  the  insurers  re-insured  against  total  loss  "  to 
pay  as  may   be  paid"    on  the   original   policy. 

!  The  vessel  was  stranded,  and  might  have  been 

abandoned  as  a  constructive  total  loss,  but  the 
I  owners  elected  to  float  and  repair  her  at  a  cost 

exceeding  her  insured,  but  not  her  real,  value  ; 
'  and  the  plaintiff's,  the  insurers,  had  to  pay  £107 
!  per  cent,  on  their  policy,  and  now  sought   to 

recover  from  the  reinsurers  as  for  a  constructive 

total  loss. 

Held — tliat,  notice  of  abandonment  not  having 
been  given,  the  re-insurers  could  not  be  called  on 
to  jiay  as  for  a  "  constructive  total  loss." 

The  policy  contained  an  added  clause  in 
writing:  "'No  claim  .  .  .  for  salvage  charges  "  ; 
but  the  printed  suing  and  labouring  clause  was 
not  deleted. 

Held — that  the  written  clause  was  meant  to 
exclude  the  suing  and  labouring  clause,  which 
must  be  regardetl  as  struck  out,  and  the  re- 
insurers were  not  liable. 

Czielli  v.  Jio.iton  Marine  Insurance  Co.  ((1884) 
15  Q.  B.  D.  11  ;  54  L.  J.  Q.  B.  142  ;  60  L.  T.  787) 
discussal. 

Western  Assurance  Co.  oi-  Toronto  r.  Poole 
[1903]  1  K.  B.  376;  72  L.  J.  K.  B.  195;  88 
L.  T.  362  ;  9  Asp.  M.  C.  390  ;  8  Com.  Cas.  108 

— Bigham,  J. 

168.  •■  I?c/ia/rcd  Vilue"— Insured  Value  to  be 
t alien  as  Eepaired  Value  for  determinini/  the 
question  of  Constructive  Total  Loss.]— ^y here  a 
i.loyd's  policy  provides  that  the  insured  value  of 
a  vessel  is  to  be  taken  as  the  repaired  value  in 
ascertaining  whether  she  has  become  a  construc- 
tive total  loss,  the  meaning  is  that  the  vessel  is 
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not  merely  to  be  made  seaworthy  nor  is  she  to 
be  reconstructed,  but,  so  far  as  repaii-s  can  effect 
it,  she  is  to  be  made  of  the  same  classification 
and  as  nearly  as  possible  the  thing  that  was 
valued. 

North  Atlantic  Steamship  Co.,  Ld.,  v.  Burr, 
[(1904)  20  T.  L.  R.  266  ;  9  Com.  Cas.  164— 

Kennefly,  J. 

169.  Constructive  Total  Loss — Policij  on  Cattle 
—  Pfohihition  on  Landing  —  '■'■  Bestraints  of 
Princes  and  People " — Slavghter  of  Cattle  at 
Sea  —  Xotice  of  Ahandonment  —  Suivfj  and 
Labouring  Clause — Particular  Average  Loss — 
Imibility  to  land  Cattle  at  any  other  Port — 
Loss  of  Advanced  Freight — Insurance  Premiums 
and  Shipping  Charges  j)aid.~]  —  Cattle  were 
insured  on  a  voyage  from  Liverpoool  to  Buenos 
Ayres  against  the  usual  marine  risks,  including 
restraints  of  princes  and  people,  and  also  against 
all  risks  of  mortality  and  injury  from  any  cause 
whatever.  On  arrival  at  Buenos  Ayres  the  cattle 
were  not  allowed  to  be  landed  by  order  of  the 
Argentine  Government  on  account  of  certain 
other  cattle  on  board  suffering  from  cattle 
disease.  The  cattle  insured  were  taken  to  sea 
and  slaughtered,  and  in  doing  so  the  assured 
acted  as  a  prudent  uninsured  owner  would  have 
done.  No  notice  of  abandonment  was  given  to 
the  underwriters. 

Held — that,  as,  in  the  circumstances,  it  was 
not  impossible  that  the  difficulty  of  landing  the 
cattle  might  have  been  got  over,  the  loss  was 
not  an  absolute  one,  but  was  a  constructive 
total  loss,  and  the  underwriters  were  not  liable 
for  the  loss  in  the  absence  of  a  notice  of 
abandonment. 

Mansell  &  Co.  T.  HOADE,  (1904)  20  T.  L.  R. 

[150— Walton,  J. 

170.  Total  Loss  — Capture — Time  Policg  on 
Bishurscmcnts — Pei-lh  of  the  Seas — Warranted 
Free  of  Capture,  Seizure,  and  Detention,  and 
Consequence  <f  IlostiHties — JVeufral  Shij)  carry- 
ing Contraband  (f  War — Damage  by  Collision 
vith  Ice  causing  Lealis — Capture  hy  Belligerent 
before  niahiug  Port  of  Refuge — Beaching  of 
Vessel  —  Subsequent  Condemnation  by  Prize 
Court — Divesting  of  Property  -^  Liability  of 
i'nderwriters.] — A  vessel  carrying  contraband 
of  war  and  bound  for  V.  was  insured  against 
perils  of  the  eeas  on  a  time  policy  for  disburse- 
ments in  respect  to  total  loss  only. 

The  policy  contained  the  clauses  : — "  War- 
ranted free  from  all  average,  being  against  the 
risk  of  total  loss  only.  A  total  loss  or  construc- 
tive total  loss  paid  by  underwriters  on  hull  and 
machinery  to  constitute  a  total  loss  under  tliis 
policy."  "  Warranted  free  from  capture,  seizure, 
and  detention,  and  the  consequence  of  hostili- 
ties. .  .  ." 

The  effect  of  the  policy  as  agreed  was  that, 
although  the  policy  was  a  policy  for  disburse- 
ments and  in  respect  of  a  total  loss  only,  the 
point  was  the  same  as  whether  the  ship  was 
totally  lost.  The  vessel,  by  reason  of  leaks 
caused  by  collision  with  ice,  gave  up  going 
directly  to  V.,  and  made  for  a  port  of  refuge. 


The  vessel,  which  had  a  good  chance  of  reach- 
ing the  port  of  refuge,  was  stopped  by  belli- 
gerents, who  put  a  prize  crew  on  board,  and 
ordered  the  vessel  to  proceed  to  Y.,  where  a 
prize  court  was  sitting. 

On  the  voyage  to  Y.,  by  reason  of  the  leaks 
caused  by  the  collision  with  ice  becoming  worse, 
the  vessel  was  beached  and  became  a  total  loss. 
The  vessel  was  subsequently  condemned  by  the 
prize  court. 

In  an  action  against  underwriters  to  recover 
as  for  a  total  loss  by  peril  of  the  seas  :— 

Held — that  the  underwriters  were  not  liable 
under  the  policy.  Mere  capture  without  con- 
demnation by  the  prize  court  did  not  divest 
the  property  in  the  ship  from  the  shipowner. 
Where  there  was  such  condemnation,  the  pro- 
perty in  the  ship  passed  as  from  the  time  of 
capture.  The  loss  was  a  total  loss  by  capture, 
and  the  owner,  having  no  further  interest,  could 
not  lose  the  vessel  again. 

Senible,  that  the  shipwreck  was  not  a  loss  in 
consequence  of  hostilities  within  the  meaning  of 
the  warranty. 

Andersen  v.  Marten,  [1907]  2  K.  B.  248  ;  76 

[L.  J.  K.  B.  674  ;  97  L.  T.  37.5 ;  23  T.  L.  R. 

534  ;  12  Com.  C^as.  309— Channell,  J. 

171.  Total  Loss — Valued  Policy  onSJiip — Sum 
Insured  less  than  stated  Value — Shij)  sunk  by 
negligence  of  a  not  lie  r  Ship — Diriaion  of  Amount 
recovered  from  Ship  in  fault.'] — A  ship  was 
insured  for  £1,000,  her  value  being  stated  in  the 
policy  as  £1,3.50.  During  the  currency  of  the 
l)olicy  the  ship  was  sunk  by  the  fault  of  another 
ship,  and  the  underwriters  paid  to  the  owners 
£1,000.  Subsequently  the  owners  brought  an 
action  against  the  ship  in  default,  and  liability 
being  admitted,  the  claim»  was  referred  to  the 
registrar,  who  assessed  the  value  of  the  insured 
ship  at  £1,000.  This  sum  was  paid  into  Court. 
The  owners  of  the  insured  ship  contended  that, 
as  they  were  their  own  insurers  for  £350,  they 
were  entitled  to  {i^fia.^  of  the  £1,000. 

Held — that  this  contention  was  correct. 

Decision  of    Deane,    J.    (22   T.   L,    R.   475) 
affirmed. 
The  Commonwealth  (or  The  Welsh  Girl), 

[1907]  P.  216  ;  76  L.  J.  P.  106  ;  23  T.  L.  R. 

420— C.  A 

See  aUo  No.  82. 

(p)  Warranty. 

172.  Implied  ]\'arra>ity  of  Seanwrthiness — 
^^  Round  Voyage^'' — Insufficient  Coal — Spars 
Burnt — "  Loss  through  Xcgligence  of  Ma.^ter  " — 
"  Held  corcred  in  case  of  any  Breach  if  Warranty 
at  Premium  to  he  arranged.'"^ — So  far  as  coaling 
is  concerned,  tlie  implied  warranty  of  seaworthi- 
ness is  an  undertaking  that  the  ship  shall  be 
sufficiently  coaled  for  the  whole  voyage,  either 
at  the  starting  point  or  (if  that  be  impossible) 
at -Convenient  poits  en  route. 

The  master  of  the  plaintiffs'  vessel  omitted  hy 
negligence  to  take  on  board  sufficient  coal  at  an 
intermediate  port  on  a  "  ruund  "  voyage,  and  had 
to  use  spars,  &;c.,  as  fuel.  The  plaintiffs  claimed 
the  value  of  the  spars  from  the  underwriters. 
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The  policy  contained,  amongst  other  clauses, 
the  following: — (1)  "To  cover  loss  through 
negligence  of  master";  (2)  "Held  covered  in 
case  of  any  breach  of  warranty  ...  at  a 
premium  to  be  hereafter  arranged." 

Held — (1)  That  the  implied  warranty  of  sea- 
worthiness was  broken  by  the  vessel  leaving  an 
intermediate  port  with  insufficient  coal  to  reach 
her  next  destination  ; 

(2)  That  the  damage  was  not  proximately  due 
to  the  master's  negligence,  within  the  negligence 
clause,  but  to  a  voluntary  act  ; 

(:^)  That  the  warranty  clause  applied,  but 
that  the  underwriters,  on  being  informed  of  the 
nature  of  the  breach  of  warranty,  might  reason- 
ably have  asked  a  premium  equal  to  the  amount 
claimed,  and  therefore  there  must  be  judgment 
for  the  defendants  ; 

And,  also  (obiter),  that  the  loss  claimed  was  a 
general  average  loss,  and  not  one  within  the 
"suing  and  labouring"  clause. 

ne  Vortigevn  ([1899]  P.  UO  ;  47  W.  R.  437  ; 
(38  L.  J.  P.  49  :  8U  L.  T.  382  ;  15  T.  L.  R.  259  : 
8  Asp.  M.  C.  523)  followed. 

Decision  of  Bigham,  J.  ([1903]  1   Iv.  B.  307  ; 
72  L.  J.  K.  B.  59  ;  51  \V.  R.  447  ;  88  L.  T.  207  ; 
19  T.  L.  R.  107  ;  8  Com.  Cas.  78)  affirmed. 
Greenock     Steamship    Co.    r.     Maritime 

[Insurance  Co.,  Ld.,  [1903]  2  K.  B.  657 ;  72 

L.  J.  K.  B  868  ;  89  L.  T.  200  ;  19  T.  L.  R.  680 ; 

9  Asp.  364  ;  52  W.  R.  186  ;  9  Com.  Cas.  41  ; 

9  Asp.  M.  C.  463— C.  A. 

173.  '^  Xot  to  provei'd  East  of  Singapot-e" — 
Voijttgc  to  a  Port  East  of  Sinaapore — Vexxel 
Lost  before  Singapore  reaclied.'] — A  time  policy 
of  marine  insurance  contained  the  following 
warranty  :  "  Warranted  not  to  proceed  east  of 
Singapore."  The  vessel  was  chartered  to  carry 
coals  from  Cardiff  to  a  port  east  of  Singapore. 
While  on  her  voyage  she  was  wrecked  off  the 
Tunis  coast  and  lost. 

Held — that  the  loss  was  covered  by  the  policy, 
as  at  the  time  of  the  loss  there  had  been  iio 
breach  of  the  warranty. 

CoUedge  v.  ILirtg  ((1857)  6  Ex.  205,  and 
Simon,  Israel  St-  Co.  v.  Srd//wie/,',  [1893]  1  Q.  B. 
303;  62  L.  J.  Q.  B.  163;  41  W.  R.  163;  67 
L.  T.  785  i  7  Asp.  M.  C.  245— C.  A.)  distinguished. 
Simpson    Steamship   Co.,   Ld..    v.    Premier 

[Underwriting  Association,   Ld.,  (1905) 

53  W.  R.  512  ;  92  L.  T.  730  ;  21  T.  L.  R.  485; 

10  Com.    Cas.    198  ;    10    Asi).    M.    C.    127. 

— Bigham,  J. 


Courts.] — There  is  no  principle  of  international 
law  by  which  a  conquering  State  becomes  liable 
(apart  from  express  stipulation)  to  discharge  the 
outstanding  liabilities  of  a  State  conquered  and 
annexed  by  it. 

Before  the  outbreak  of  the  South  African  war 
a  company's  gold  won  from  a  mine  in  the 
Transvaal  was  seized  by  the  Government  of  that 
country.     On  a  petition  of  right  : — 

HELD^that  the  suppliants  had  no  right  which 
could  be  enforced  against  the  Crown  in  any 
municipal  Court. 

West  Rand  Central  Gold  Mining  Co.,  Ld. 

[r.  The  King,  [1905]  2  K.  B.  391  ;  74  L.  J. 

K.  B.  753  ;  53  W.  R.  660  :  93  L.  T.  207  ;  21 

T.  L.  R.  562— Sup.  Ct. 
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•sVr  Bankruptcy  ;  Contracts  :  Money. 


INTERNATIONAL   LAW. 

And  see  Aliens,  6. 

A  njiexathn—Liabil/ties  of  Conquered  State- 
Creditor's  Eig/it  against  Conquerors— Municipal 


INTERPLEADER. 

And  see  Bankruptcy,  236  ;  Bills  op 
Sale  Court,  39,  43  ;  County 
Courts  ;    Execution. 

1.  Appeal — Svniniarg  Decision  of  Judge  on 
Point  of  Law — No  Appeal — R.  S.  C,  Ord.  57, 
rr.  9,  11.] — Where  in  interpleader  j)roceedings  a 
judge  decides  the  question  as  being  one  of  law 
under  Ord.  57,  r.  9,  without  directing  the  trial 
of  an  issue,  or  directing  a  special  case  to  be 
stated,  his  decision  is  not  subject  to  appeal,  even 
by  leave. 

In  re  Tarn  ([1893]  2  Ch.  280  :  62  L.  J.  Ch. 
564;  41  W.  R.  397;  68  L.  T.  311— C.  A.) 
followed. 

Van  Laun  &  Co.  r.  Baring  Brothers  &  Co., 
[Ld.— Lkwison,  claimant,  [1903]  2  K.  B. 
277  :  72  L.  J.  K.  B.  756  ;  52  W.  R.  59  ;  89  L.  T. 

120— C.  A. 

2.  Appeal — Sunnnarg  ])ecision  of  Judge  — 
Peeisionto  deal  leitli  matter  in  sunnnarg  manner— 

Vahie  of  Suhji'ct-matter  exceeding  £.")0 — Ord. hi, 
r.  8.]  — Upon  an  interpleader  summons  at  Cham- 
bers, where  the  value  of  the  subject-matter  in 
dispute  exceeded  £50,  the  Master  decided  to 
dispose  of  the  claim  in  a  summary  manner,  and 
adjourned  the  sununons  for  the  production  of 
evidence.  The  judge  affirmed  the  decision  of 
the  Master,  but  gave  leave  to  appeal. 

Held— that  the  decision  of  the  juilge  that 
the  nuitter  should  be  dealt  with  summarily 
was  a  summary  decision  within  Ord.  57,  r.  8, 
from  which  no  appeal  lay,  though  the  value  of 
the  subject-matter  in  dispute  exceeded  £50. 

Harhottle  r.  Roberts— Peel,  claimant, 
[1905]  I  K.  P..  572  :  74  L.  J.  K.  B.  310  ;  53 
W.  R.  291  ;  92  L.  T.  723  :  21    T.   L.  R.  273— 

C.  A. 

3.  Jiailee—.luii  tertii—E.sfoppel—J?.  S.  C, 
Ord.  57,  rr.  1.  2.] — A  bailee  who  is  estopped 
from  setting  up  the  Jus  tertii  may  nevcrtheles;s 
be  entitled  to  relief  by  way  of  interpleader. 

Dicta    in    Atteiihorough    v.    aS'^    Katharine's 
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T)orh  <?().  ((1878),  3  C.  P.  D.  450  :  47  L.  J.  C.  P. 
7(58  ;  2G  W.  R.  583  :  38  L.  T.  404)  followed. 

Ex  PARTE  Mersey  Docks  and  Harbour 
[Board,  [l.s'j'.i]  1  Q.  B.  54(;  :  68  f..  J.  Q.  B. 
5t0;  47  W.  K.  306  ;  80  L.  T.  143  ;  15  T.  L.  R. 

ID'J— C.  A. 

4.  Form  of  Isxue — Goods  Seized  Inj  SIteriJf — 
Cluiiii  bij  Third  Person — Part  of  Goods  sold  hij 
Order— Money  paid  into  Court.'] — A  sheriff  under 
wiits  oifi.fa.  seized  all  the  goods  in  a  debtor's 
house,  "x!  claimed  all  the  goods.  All  the 
f'reditors  except  T.  abandoned  their  executions, 
and  on  the  interpleader  summons  the  sheriff 
was  ordered  to  sell  sufficient  goods  to  satisfy 
T.'s  execution  and  to  pay  the  proceeds  into 
Court.  He  did  so,  and  a  quantity  of  goods 
remained  unsold. 

Held — that  the  proper  form  of  issue  between 
X.  and  T.  was  whether  the  goods  seized  and  sold 
by  the  sheriff,  or  some  part  thereof,  were  the 
property  of  X.  as  against  T. 

Tebb  r.  Powell — Powell,  claimant,  (1905) 
[93  L.  T.  468— C.  A. 

5.  Goods  talten  in  Execution — Claim — Pay- 
ment vito  Court  hi/  Claimant  of  Value  of  Goods — 
Withdrawal  of  Sheriff — Seizure  hy  Second 
Krerutiou  Creditor — Claim  hy  same  Claimant — 
Order  to  Pay  again  into  Court  Vahie  of  Goods.'] 
— Goods  taken  in  execution  were  claimed  by  a 
tliird  person,  and  an  interpleader  order  was  made 
that,  upon  payment  into  Court  by  the  claimant 
of  the  value  of  the  goods,  the  sheriff  should  with- 
draw. Payment  into  Court  was  made,  and  the 
sheriff  withdrew.  The  goods  were  then  seized 
by  another  execution  creditor,  and  the  same 
claim  was  again  made. 

Held — that,  upon  the  second  execution,  the 
interpleader  order  should  direct  the  sheriff  to 
withdraw  only  upon  payment  into  Court  by  the 
claimant  of  the  full  value  of  the  goods,  that 
being  less  than  the  amount  of  the  judgment. 

KoTCHiE  r.  Golden  Sovereigns,  Ld.,  [1898] 

[2  Q.  B.  164  ;  67  L.  J.  Q.  B.  722  ;  78  L.  T.  409  ; 

46  W.  R.  616-C.A. 

6:  Goods  seized  in  E,recution — Claim  to  Goods 
vnder  an  ahsolnte  Bill  of  Sale — Power  to  order 
S lie— 11.  S.  C,  Ord.  r,7,'r.  12.]— There  is  power 
in  interpleader  proceedings  for  the  Court  to 
order  a  sale  of  the  goods  seized  in  execution, 
when  a  claim  is  made  to  the  goods  under  an 
absolute  bill  of  sale.  The  power  to  do  so  is  not 
contiued  to  the  cases  which  are  now  dealt  with 
by  Ord.  57,  r.  12. 

Paquin,  Ld.  r.  Robinson.  (1901)  85  L.  T.  .5— 

[C.A. 

7.  Goods  tahen  in  Execution  —  Claim  hy 
Holder  of  Bill  of  Sale— Order  for  Sale— Juris- 
diction—Ord.  57,  r.  12— Bankruptcy  Act,  1890 
(53  &  54  Vict.  c.  71),  s.  11.]— Ord.  57,  r.  12,  was 
not  intended  to  deprive  a  secured  creditor  of  bis 
security,  and  the  jurisdiction  conferred  thereby 
ought  not  to  be  exercised  against  the  grantee  of 
a  bill  of  sale  unless  there  is  a  reasonable  ground 


for  holding  that  the  sale  will  produce  more  than 
sufficient  to  answer  the  just  claims  of  the  grantee, 
so  as  to  leave  a  surplus  available  for  the  execution 
creditor. 

Forster  v.  Cloicser  ((1897)  2  Q.  B.  302) 
considered. 

Decision  of  Ridley,  J.  reversed. 

Semhlc,  that  sect.  11  of  the  Bankruptcy  Act, 
1890,  only  puts  an  end  to  an  execution  at  the 
option  of  the  trustee  in  bankruptcy,  and  if  he 
chooses  to  assert  his  rights  under  that  section 
the  execution  creditor  has  none  ;  but  that  if  the 
trustee,  instead  of  asserting  his  rights,  supports 
the  execution  creditor,  sect.  11  does  not  invalidate 
the  execution. 

8TERN  r.  Tegnek,  [1898]  1  Q.  B.  37 ;  66  L.  J. 

[Q.  B.  859  ;  77  L.  T.  347  ;  4  Mans.  328  :  46 

W.  R.  82— C.  A. 


8.  Summons — Leave  to  Issue  and  to  Serve  out 
(f  Jurisdiction.] — The  Court  has  power  to,  and 
will  in  a  proper  case,  give  leave  to  issue  and 
serve  an  interpleader  summons  out  of  the  juris- 
diction, although  no  writ  has  been  sued  out 
against  the  applicant  in  relation  to  the  subject- 
matter  of  the  proposed  interpleader  proceedings. 

City  of  Dublin  Steam  Packet  Co.  v.  Cooper 
[and  Others,  [1899]  2  Ir,  R.  381— Q.  B. 


INTERPRETATION     OF 
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See  Deeds  and  Documents. 

INTERPRETATION     OF 
STATUTES. 

See  Statutes. 


INTERPRETATION 
WILLS. 

See  Wills. 
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Sec  Discovery. 
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See  Descent  and  Distribution 
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(«)  Jurisdiction  and  Procedure         .  384 
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II   Transfers  and  Removals       .        .  406 

V.  Offences. 

(«)  Refusal  to  Leave  Licensed  Pie- 

mises       .         .         .         .  .410 

(ft)  Sale  by  Urdicensed  Person  .  411 

(r)  Sale  at  Unlicensed  Place    .  .414 
(d^  Selling  or  Keeping  Open  during 

Prohibited  Hours   .         .  .417 
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YI.  Habitual  Drunkauds     .        .        .  42G 

VII.  Miscellaneous 42(5 

And     ^ee     Landlord     and     Tenant, 
Nos.  laiVlTO. 

I.  APPLICATIONS   FOR   NEW   LICENCES. 

1.  Application — Error  in  j\'ofice.] — Where 
there  is  a  clerical  error  in  a  notice  of  intended 
application  for  a  new  licence,  the  licensing 
justices  may  overlook  it.  Accordingly,  where 
an  application  was  intended  to  be  made,  and 
was  in  fact  made,  for  an  of  beer  and  cider 
licence,  and  all  the  notices,  save  the  notice 
served  on  the  superintendent  of  j)olice,  spoke  of 
an  off  beer  and  cider  licence,  while  the  notice 
served  on  the  superintendent  of  police  spoke  of 
an  on  beer  and  cider  licence,  and  it  appeared 
that  the  superintendent  of  police  was  not  misled, 
the  justices  had,  notwithstanding  the  dis- 
crepancy, jurisdiction  to  entertain  the  appli- 
cation, and  in  their  discretion  to  grant  an  off 
licence. 

Ex  PARTE  Clayton,  (1899)  C3  J.  P.  788— Div. 

[Ct. 

2.  Application  for  Grant  snhject  to  future 
consideration  of  Plans — Hearing  of  Application 
adjourned — Itiglit  of  Person  to  appear  in 
opposition  for  the  Jirst  time  at  the  Adjourned 
Meeting.'] — Upon  an  application  fora])rovisional 
licence,  the  licensing  justices  announced  that 
they  were  inclined  to  grant  the  licence  if  certain 
alterations  were  made  in  the  plans  of  the  pro- 
posed building,  and  that  they  wished  to  take 
time  to  consider  the  question  of  monopoly  value  ; 
they  accordingly  adjourned  the  general  annual 
licensing  meeting  for  a  month.  At  the  adjourned 
meeting  certain  persons  appeared  for  the  first 
time  and  asked  to  be  heard  in  opposition  to  the 
grant  of  the  licence.  The  justices  refused  to 
hear  them. 

Held — that  as  the  justices  had  really  decided 
at  the  earlier  meeting  to  grant  the  licence,  their 
refusal  to  allow  the  question  to  be  re-opened  was 
rigjit. 

Ex   PARTE  Fearn  and  Boucher,   (190,"))   69 
[J.  p.  177— C.  A. 

And  see  No.  8,  infra. 


3.  Confirming  Atdhoritg — Disqualification  of 
Justice — Holding  Shares  in  Brewery — Forgetful- 
ness — Penaltg— Licensing  Act,  1872  (3.")  k  3(5 
Vict.  c.  94),  s.  GO.] — A  justice  of  the  peace  who 
held  some  shares  in  a  brewery  which  carried  on 
business  in  the  licensing  district  sat  as  a  justice 
on  the  confirming  authority  on  the  hearing  of  an 
application  to  confirm  the  grant  of  a  new  licence, 
forgetting  that  he  held  the  shares,  was  ordered 
to  pay  a  penalty  of  £10  and  costs  for  acting 
while  disqualified  under  sect.  60  of  the  Licensing 
Act,  1872. 

Attorney-General  r.  Ball,  (1902)  66  J.  P. 
[553 — Phillimore,  J. 

4.  Confirming  Aitthoritg — Disqualification  of 
Justice — Real  likelihood  of  Dias — Agreement 
between  Corporation  and  Applicant  for  Licence — 
Member  of  Corporation  sitting  at  Licensing 
Sessions — Certiorari — Licensing  Act,  1872  (35  k 
3()  Vict.  c.  94),  s.w  38,  43.] — An  agreement  was 
entered  into  between  the  corporation  of  a 
borough,  which  had  purchased  a  licensed  house 
for  astreet  improvement,  and  a  firm  of  brewers, 
whereby  the  latter  agreed  that  if  they  obtained 
a  new  licence  for  a  public-house  in  another  street 
they  would  pay  the  corporation  £10,000,  and 
the  corporation  agreed  that  they  would  there- 
upon close  the  licensed  house  they  had  purchased 
and  would  not  apply  for  a  renewal  of  the  licence, 
the  £10,000  to  be  repaid  if  the  High  Court 
should  revoke  the  grant  of  the  licence.  Certain 
members  of  the  corporation,  who  had  taken  an 
active  part  in  negotiating  the  ag;  cement,  sat  as 
justices  both  upon  the  licensing  committee  and 
at  the  confirming  meeting  when  the  new  licence 
was  granted.  Upon  an  application  for  a  writ  of 
certiorari  to  bring  up  the  order  of  the  justices 
confirming  the  grant  of  the  licence  for  the 
purpose  of  quashing  it  : — 

Held — that  there  was  a  real  likelihood  of 
bias  in  the  members  of  the  corporation  who  hatl 
taken  an  active  jiart  in  negotiating  the  agree- 
ment and  who  sat  as  justices,  and  that  a  writ  of 
certiorari  would  lie  to  bring  up  the  order  of 
the  confirming  authority  for  the  purpose  of 
ijuashing  it. 

lieg.  v.  Manchester  Justices  ([1899]  1  Q.  B. 
671  ;  68  L.  J.  Q.  B.  358  ;  63  J.  P.  360  ;  47  W.  R. 
410;  80  L.  T.  531— Div,  Ct.,  No.  9,  infra) 
approved  of. 

Decision  of  Div.  Ct.  (65  J.  P.  584  ;  84 
L.  T.  591  :  17  T.  L.  R.  484)  reversed. 

Rkx  r.  Sunderland  JJ.  [1901]  2  K.  B.  357; 

[70  L.  J.  K.  B.  946  ;  65  .1.  P.    598  ;  85  L.  T. 

183  ;  17  T.  L.  R.  551— C.  A. 

6.  Confirming  Authority — Disqualification  of 
Justice — Real  likelihood  of  Jiias — Justice 
holding  Shares  in  Brewery  Company — Offer  to 
give  up  Site  of  old  Licensed  Premises  to  Corpora- 
tion— Justices  also  Members  of  Town  Council — 
Licensing  Act,  1872  (35  &  36  "Vict.  c.  94),  ss.  38, 
60.] — An  application  was  made  to  the  licensing 
conmiittee  of  the  borough  of  Tamworth  for  the 
removal  of  a  licence  to  new  premises.  A  sugges- 
tion was  made  at  the  hearing  before  the  licensing 
committee  that   if  the    transfer    was    granted 
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another  licence  would  be  surrendered  and  that 
part  of  the  site  of  the  old  premises  would  be 
given  up  1o  tlie  corporation  for  tlie  purpose 
of  a  public  improvement  by  widening  the 
roadway.  Three  of  the  licensing  committee 
were  members  of  the  town  council,  and  one 
of  the  committee  had  a  pecuniary  interest  in  a 
brewery  company  carrying  on  business  in  the 
neighbourhood.  The  committee  granted  the 
transfer.  The  transfer  was  contirmed  by  the 
contirming  authority,  whicli  included  the  four 
justices  above  mentioned,  Init  the  offer  as  to  the 
giving  up  of  part  of  the  site  of  the  old  licensed 
premises  was  withdrawn. 

Held — that  there  was  not  in  the  circum- 
stances a  real  likelihood  that  there  would  be  a 
bias  on  the  part  of  the  justices  who  were  mem- 
bers of  the  corporation,  and  that  the  transfer  of 
the  licence  was  valid. 

The  test  laid  down  in  Ec.v  v.  Sunderland 
Justices  ([1901]  2  K.  B.  3.57  ;  70  L.J.  K.  B.946  ; 
iio  J.  P.  598  ;  85  L.  T.  183  ;  17  T.  L.  R.  555— 
C.  A.,  supra)  applied. 

Held,  also,  that  the  transfer  was  not  invalid 
by  reason  of  proviso  (3)  to  sect.  60  of  the 
Licensing  Act,  1872,  though  the  justice  hokling 
brewery  shares  had  adjudicated. 

Rex  r.  Tkmpest  and  Others,  (1902)  66  J.  P. 
[472  ;  8(1  L.  T.  585— Div.  Ct. 

6.  Conjinnlng  Authufltij — Sitting  as  CouH — 
Jnrisdiefion  —  Certiorari — "■Real  Resident 
Holder  and  Occupier'" — Sleeping  on  Premises— 
Beerhouse  Act,  184U  (3  &  4  Vict.  c.  61),  s.  1.]  — 
The  confirming  authority  who  sit  to  confirm 
licences  under  the  provisions  of  the  Licensing 
Acts  sit  as  a  Court,  and  therefore  if  they  confirm 
a  licence  granted  to  a  person  wlio  is  not  legally 
qualified  to  hold  it,  or  a  licence  granted  by 
justices  without  jurisdiction  to  do  so,  a  writ  of 
certiorari  will  lie  to  bring  up  their  order  to  be 
quashed. 

Reg.  V.  Sharman  ([1898]  1  Q.  P..  578  ;  67 
L.  J.  Q.  B.  460  ;  62  J.  P.  296  ;  46  W.  R.  867  ;  78 
L.  T.  320— Div.  Ct.)  distinguished. 

The  licensing  justices  have  no  power  to  grant 
a  certificate,  under  sect.  2  of  the  Beerhouse  Act, 
1840,  for  a  licence  to  sell  beer  or  cider  by  retail, 
unless  the  applicant  sleeps  upon  the  premises  in 
respect  of  which  he  applies  to  be  licensed. 

Reg.  V.  Allmeii  ((1871),  35  J.  P.  534)  approved. 

Reg.    r.    Manchester    JJ.    [1899]    1   Q.   B. 

[571  ;  68  L.  J.  Q.  B.  358  ;  63  J.    P.    360  ;  47 

W.  R.  410  ;  80  L.  T.  531— Div.  Ct. 

7.  Grant  of  Licence  on  Money  Payment — 
Certiorari — Mandamus.] — A  licence  may  not  be 
granted  upon  the  condition  that  the  licensee 
pays  a  sum  of  money  to  be  devoted  by  the 
justices  for  public  purposes. 

Upon  the  grant  of  such  a  licence  a  mandamus 
will  lie,  on  the  application  of  the  objectors,  for 
the  justices  to  hear  and  determine  according  to 
law. 


A  certiorari  to  quash  the  grant  cannot  go 
against  a  licensing  meeting. 

Reg.  v.  Bowman,  Ex  parte  Patton,  [1898]  1 

[Q.  B.  668  ;  63  J.  P.  734  ;  (57  L.  J.  t^  B.  463  ; 

78  L.  T.  230  ;  14  T.  L.  R.  303— Div.  Ct. 

8.  Monopoly  Value — Right  of  Public  to  be 
heardon  Question — Licensing  Act ,VM^  (I  Edw.  7, 
c.  23),  .s'.  4,  sub-s.  2.]  —  ^Mrr re,  whether  members 
of  the  [)ublic  have  any  right  to  be  heard  when 
justices  are  considering  tlie  monopoly  value  to 
be  placed  upon  a  licence  under  sect.  4,  sub-sect.  2 
of  the  Licensing  Act,  1904. 

Ex  parte  Fearn  and  Boucher,  (1905)   69 
[J.  P.  177— C.  A. 
And  see  No.  2,  srtpra. 

9.  Monopoly  Value — Report  of  Surveyor — 
Eridence  not  on  Oath — Order  of  Confirming 
Authority— Licensing  Act,  I90i  (4  Edw.  7,<;.  23), 
s.  4.] — Upon  an  application  for  anew  on-licence, 
the  licensing  justices  made  a  grant  fixing  the 
monopoly  value  at  £2,250.  The  confirming 
authority,  upon  the  report  of  their  valuer,  not 
upon  oath,  fixed  the  monopoly  value  at  £5,000, 
and  made  an  order  that  the  licence  should  be 
confirmed,  and  that  the  conditions  attached  to 
the  licence  under  sect.  4  of  the  Licensing  Act, 
1904,  should,  with  the  consent  of  the  licensing 
justices,  be  varied  by  fixing  the  monopoly  value 
at  £5,000.  The  licensing  justices  refused  to  con- 
sent ;  and  thereupon  the  applicant  applied  for  a 
mandanms  to  the  confirming  authority  to  deliver 
a  certificate  of  confirmation  of  the  licence,  or  for 
a  'mandamus  to  hear  and  determine  the  applica- 
tion for  confirmation.  The  Divisional  Court 
held  that  the  meaning  of  the  order  of  the  con- 
firming authority  was  that  the  confirmation 
should  be  conditional  upon  the  licensing  justices 
consenting  to  the  monopoly  value  being  increased 
to  £5,000,  and  they  refused  a  mandam  us  to  deliver 
a  certificate  of  confirmation  ;  but  they  held  that 
the  confirming  authority  were  not  entitled  to  act 
upon  the  report  of  their  valuer  not  upon  oath  ; 
and  they  granted  a  mandamus  to  hear  and 
determine  the  application.  The  applicant 
appealed  upon  the  first  point. 

Held — that  the  confirmation  was  conditional 
upon  the  consent  of  the  licensing  justices  to  the 
increase  of  monopoly  value. 

Rex  r.  Jackson  and  Others,  (1907)  71  J.  P.  25  ; 
[96  L.  T.  77  ;  23  T.  L.  R.  18,  128— Div.  Ct. 

and  C.  A. 

10.  Objector  to — Oath  by — Fees  to  Justices' 
Clerk— Justices'  Clerks  Act,  1877  (40  &  41  Vict. 
c.  43),  s.  8— Alehouse  Act,  1828  (9  Geo.  4,  e.  61), 
s.  15.  ] — On  the  grant  of  a  licence  the  only  fees 
payable  to  the  clerk  of  the  licensing  justices  are 
those  set  out  in  sect.  15  of  the  Alehouse  Act, 
1828,  and  sect.  86  of  the  Licensing  Act,  1872. 

Therefore,  there  is  no  liability  on  a  person 
opposing  the  grant  of  a  new  licence  at  a  general 
annual  licensing  meeting,  to  whom,  before  giving 
evidence,  an  oath  is  administered,  to  pay  any 
fee  to  the  clerk  to  the  licensing  justices,  and 
this  is  so  even  where  a  local  authority  has  made 
a  table  of  Court  fees,  approved  by  the  Secretary 
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of  iState  under  sect.  8  of  the  Justices'  Clerks 
Act,  1877,  which  includes  the  following  :  "  Oath 
—Every  oath,  affirmation  or  solemn  declaration 
not  otherwise  charged,  1«." 

Whittuck  v.  Withy,   [1907]  2  K.  B.  520  ;  76 

[L.  J.  K.  B.  773  ;  71  J.  P.  317  ;  %  L.  T.  1)12  ; 

23  T.  L.  R.  458— Div.  Ct. 

11.  Ohjectiim — llhihf  iif  Person  to  ohject  loith- 
out  leiiKj  siror/i — Jia-isdiotio/i  of  Jvstici's  to 
require  Ohjector  to  be  xworn  —  Discretion  of 
Judlce.^  —  Certiorari  —  Mandamus.]  —  On  the 
hearing  of  an  application  for  a  new  licence  to 
JTistices  sitting  at  the  general  annual  licensing 
meeting,  several  witnesses  were  called  in  favour 
of  and  against  the  granting  (if  the  licence,  all  of 
whom  were  sworn  and  gave  their  evidence  on 
oath.  A  resident  in  the  parish  then  came  for- 
ward and  claimed  to  make  statements  in  oppo- 
sition to  the  granting  of  the  licence,  but  the 
justices  refused  to  hear  his  evidence  unless  he 
were  sworn.  lie  refused  to  be  sworn,  and  the 
justices  refused  to  hear  him  and  granted  the 
piovisional  licence,  which  was  afterwards  con- 
firmed by  the  confirming  committee. 

Upon  an  application  for  a  certiorari  to  quash 
the  provisional  licence,  or  for  a  mandannts  to  the 
justices  to  hear  and  determine  : — 

Held — that  certiornrl  was  not  applicable,  on 
tlie  ground  that  the  justices  were  not  sitting  as 
a  court  of  summary  jurisdiction,  but  were  sitting 
merely  for  administrative  ])urposes,  and  that 
therefore  the  licence  was  not  a  judicial  order  in 
respect  of  which  certiorari  would  lie,  and  on  the 
ground  that  the  applicant  had  not  shown  that 
he  was  a  partj-  aggrieved. 

Held,  also  (discharging  the  rule  for  the 
iiiandaiiius),  that  the  justices  had  a  discretion  to 
impose  the  obligation  of  an  oath  upon  persons 
wishing  to  give  evidence,  and  in  the  exercise  of 
that  discretion  they  had  a  right  to  refuse  to  hear 
the  objector  unless  he  were  sworn. 


Rex  r.  Sharman,  ex  parte  Denton,  [1898]  1 
[Q.  B.  578  ;  62  J.  P.  296  ;  67  L.  J.  Q.  B.  460 ; 
78  L.  T.  320  ;  14  T.  L.  R.  269  ;  46  W.  R.  367 

— Div.Ct. 

12.  ProrixiontiJ  Licence — Confirmation — Oppo- 
sition to  Contirination  —  llulex  of  Practice  impos- 
inf/  Conditions  v/nin  Person  opjiosinij  Co/ifirniafion 
of  Grant—  Valid  it  y  of  Jlules  —Licensi  n/j  Act, IS72 
(35  &L  36  Vict.  c.  94),  ss.  37  and  43.]— Sect.  43 
of  the  Licensing  Act,  1872,  provides  that  any 
person  who  appears  before  the  licensing  justices 
and  opposes  the  grant  of  a  new  licence,  and  no 
other  person,  may  appear  and  oppose  the  con- 
firmation of  the  grant  by  the  confirming 
authority,  and  the  section  gives  the  justices  of 
the  county  in  quarter  sessions  power  to  make 
rules  as  to  the  proceedings  to  be  adopted  for 
confirmation  of  new  licences. 

Under  this  section  a  court  of  quarter  sessions 
made  a  rule  that  every  person  intending  to 
oppose  the  confirmation  of  any  provisional 
licence  should,  within  seven  days  after  the  grant 
of  such  provisional  licence,  give  notice  to  the 


applicant  and  to  the  clerk  of  the  peace  of  his 
intention  to  oppose  the  confirmation  : — 

Held — that  this  rule  imposed  upon  the  statu- 
tory right  of  the  person  who  had  opposed  before 
the  licensing  justices  to  oppose  before  the  con- 
firming authority,  an  additional  condition  which 
the  statute  had  not  imposed,  and  that  the  rule 
was  therefore  ultra  vires  and  bad. 

Reg.  v.  London-JJ.,  ex  parte  Needes.  [1898]  2 
[Q.  B.  340  ;  62  J.  P.  422  :  67  L.  J,  Q.  B.  618  ; 
79  L.  T.  156  :  14  T.  L.  R.  384  ;  46  W.  R.  428 

—  Div.  Ct. 

13.  Provisional  Licence — Premises  in  course 
of  Constr}(ction — (irant  for  Seven  Years  from 
Date  of  Final  Order  after  Comjdetion — Jurisdic- 
tion of  Justices — licensing  Act,  1874  (37  iV:  38 
Vict.  c.  49),  .«.  22  ;  Licemimj  Act,  1904  (4  Edw.  7, 
c.  23),  s.  4  (.3).]— On  February  27th,  1905, 
justices  granted  a  provisional  licence  to  premises 
under  construction,  such  licence  to  be  in  force 
for  seven  years  from  the  date  of  the  declaration 
by  the  justices  under  sect.  22  of  the  Licensing 
Act,  1874,  that  the  proposed  house  had  been  com- 
pleted in  accordance  with  the  approved  plans.  On 
May  17th  application  was  made  to  the  county 
licensing  committee  for  the  confirmation  of  the 
licence,  but  was  not  entertained  on  the  merits 
on  the  ground  that  it  was  bad  on  the  face  of  it, 
and  that  it  appeared  to  be  a  licence  for  a  longer 
term  than  seven  years. 

Held — that  such  licence  was  not  void  under 
the  Licensing  Act,  11.04,  sect.  4  (3),  as  being  for 
a  longer  term  than  seven  years,  because  a  pro- 
visional licence  is  not  operative  as  a  licence  till 
the  house  has  been  completed  and  the  final 
order  made. 

Rex  v.  Johnstone  and  Others,  ex  parte 

[COBBOLD,  [1906]  1  K.  B.  228  ;  75  L.  J.  K.  B. 

229  ;  70  J.  P.  118  ;  54  W.  R.  347  ;  94  L.  T. 

377 ;  22  T.  L.  R.  226— Div.  Ct. 

If.  RENEWAL  OF  LICENCES. 

(a)  Jurisdiction  and  Procedure. 

And  see  MAGISTRATES,  No.  6. 

14.  Appeal — Appea  ranee  of  Justices  —  Employ- 
ment of  Justices'  Clerk  as  Solicitor  —  County 
Solicitor  not  employed — Jurisdiction  of  (Quarter 
Sessions  as  to  Costs — Alehouse  Act,  1828  (9  Geo.  4. 
c.  61),  s.  2*^— Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
s.  20.] — The  licensing  justices  in  a  county  where 
there  was  a  county  solicitor  paid  by  salary  whose 
duty  it  was  to  represent  the  justices  in  all  judicial 
business,  including  the  defence  of  appeals  from 
their  decisions  under  the  Licensing  Acts,  em- 
ployed their  own  clerk  as  their  solicitor  in  two 
appeals  brought  against  their  refusal  to  renew 
two  licences.  One  appeal  was  successful  and 
the  other  was  dismissed.  The  quarter  sessions 
expressed  the  opinion  that  the  licensing  justices 
had  acted  wrongly  in  disregarding  the  general 
practice  to  employ  the  county  solicitor,  as  there 
were  no  special  circumstances  to  justify  them  in 
departing  from  it.  They  held  that  the  extra 
costs  incurred  by  such  a  course  had  not  been 
properly  incurred,  and,  in  granting  the  justices 
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their  costs  on  both  apjieals,  disallowed  the  per- 
sonal profit  charges  of  the  solicitor. 

Held — that  the  quarter  sessions  had  no  juris- 
iliction  to  make  such  an  order,  and  that  a 
iiiandaiuus  must  issue  to  them  to  hear  and 
determine  the  application  according  to  law, 
and  that  the  orders  already  made  must  be 
quashed  on  certiorari. 

Hex  r.WssxEiDiNG  JJ.,  [1904]  1  K.  B.545  ;  73 

[L.  J.  K.  B.  224  ;  68  J.  P.  167  ;  52  W.  R.  540 ; 

00  L.  T.  381  ;  20  T.  L.  R.  211— Div.  Ct. 

15.  Appeal — Costs — Taxation  ont  of  Sessions 
Consent— Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
•v.  20.] — Five  licensing  appeals  from  the  same 
licensingdivision  were  heard  at  the  same  quarter 
sessions  and  were  dismissed.  No  express  con- 
sent was  given  to  tax  the  respondent  justices' 
costs  out  of  sessions.  Subsequentlj'  the  solicitors 
for  the  several  appellants  and  the  respondent 
justices  met  at  the  office  of  the  clerk  of  the  peace 
for  the  purpose  of  proceeding  to  the  taxation  of 
the  several  bills  of  costs.  Before  the  taxation 
began  it  was  agreed  by  all  the  parties  present, 
including  the  clerk  of  the  peace,  that  the  items 
which  were  common  to  all  the  respondents'  bills 
should  be  apportioned  against  the  several  appel- 
lants. One  bill  was  taxed  on  this  basis.  It 
was  then  objected  on  behalf  of  W. ,  one  of  the 
appellants,  that  there  was  no  consent  to  tax  out 
of  sessions  the  bill  against  W. 

Held — that  there  was  evidence  of  conduct 
from  which  consent  to  tax  out  of  sessions  might 
be  implied. 

Queere,  whether  sect.  20  of  the  Licensing  Act, 
1902,  applies  to  the  taxation  of  costs  between  an 
unsuccessful  appellant  and  respondent  justices. 
Rex  v.  CuiiBERLAND  JJ.,  (1904)  68  J.  P.  153— 

[Div,  Ct. 

16.  Appeal  to  Quarter  Sessions — Costs  of 
Licensing  Justices  —  Payment  by  treasurer  of 
County  Fund — County  Borough  not  having  a 
Court  of  Quarter  Sessions — "Place''' — AleJumsc 
Act,  1828  (9  Geo.  4,  c.  61),  ss.  29,  37— Local 
Corerninent  Act,  1888  (51  k.  52  Vict.  c.  41),  s.  32.] 
—By  the  Afehouse  Act,  1828,  s.  29,  the  costs 
<:if  justices  are,  in  the  event  of  a  reversal  of  their 
decision,  to  be  paid  by  the  treasurer  of  '-the 
county  or  place  in  and  for  which  such  justices 
whose  judgment  shall  have  been  so  reversed 
shall  have  acted  on  the  occasion  when  he  shall 
have  given  such  judgment";  and  by  sect.  37, 
"county  or  place"  was  defined  as  including 
amongst  other  things  "  town  corporate."  There 
had  been  a  series  of  decisions  showing  that 
'•  place  "  meant  a  place  having  a  separate  ceurt 
of  quarter  sessions. 

The  city  of  Coventry  had  a  separate  commis- 
sion of  the  peace,  but  had  not  had  a  Court  of 
quarter  sessions  since  1842,  when  the  Court  was 
abolished  by  5  &  6  Vict.  c.  110.  By  the  Local 
Government  Act,  1888,  Coventry  was  made  a 
county  borough.  It  was  not  subject  to  be 
rated  to  the  county  rate.  It  paid  many  con- 
tributions from  its  borough  fund  to  the  county 
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'  fund  for  certain  matter.s  of  common  expendi- 
ture, but  it  was  for  general  financial  i)urposes 
separate  from  the  county. 

Held — that,  Coventry  not  having  a  Court  of 
quarter  sessions,  and  bJng  liable  to  contribute 
to  quarter  sessions  exijenses,  was  not  a  "  place" 
within  the  meaning  of  sect.  29  of  the  Alehouse 
Act,  1828  ;  that  although  the  Act  of  1888  had 
made  very  extensive  alterations  in  the  relations 
of  boroughs  to  counties,  it  had  not  clearly  pro- 
vided that  the  liability  to  the  costs  of  certain 
justices  of  Coventry  as  unsuccessful  respondents 
to  an  appeal  to  the  quarter  sessions  against  their 
refusal  to  renew  the  licence  of  a  public-house 
should  be  transferred  from  the  county  of 
Warwick ;  and  further  that,  as  the  city  had  to 
contribute  to  similar  costs  from  other  parts  of 
the  county,  it  was  only  just  to  assume  that  the 
liability  was  intended  to  remain  with  the  county 
of  Warwick. 
Rex  r.  Warwickshire  JJ.,  [1902]  2   K.  B. 

[101  :  71  L.  J.  K.  B.  .505  :  66  J.  P.  549  ;   86 
L.  T.  568  ;  18  T.  L.  R.  492— Div.  Ct. 

17.  Application  for  llenewal  —  FlUing-uj} 
Form  of  Application — Xon-attcndance.~\ — In  the 
division  in  which  the  appellant  held  a  licence, 
persons  who  wished  to  obtain  renewals  had  to 
attend,  or  be  represented,  at  the  general  annual 
licensing  meeting.  The  appellant  did  not  attend, 
nor  was  he  represented.  He  had,  however,  pre- 
viously filled  up,  and  returned  to  the  clerk  to  the 
licensing  justices,  a  form  with  reference  to  his 
licence.  This  form  had  been  sent  to  all  licensed 
jiersons  in  the  division  by  the  clerk  to  the 
justices  in  order  that  he  might,  from  the  returns 
made  thereon,  make  up  the  register  of  licences 
and  comply  with  the  requirements  of  sect.  36  of 
the  Licensing  Act,  1872. 

Held — that  this  was  an  application  for  renewal 
by  the  appellant. 
Carman  r.   St.   Margaret's  JJ.,  (1900)  64 

[J.  P.  488 — London  Quarter  Sessions — W.  R. 
McConnell  and  other  Justices. 

18.  Alteration  of  Premises — Conditional  Re- 
newal  —  Appeal  —  Jurisdiction  of  Recorder — 
Apjfeal  against  Order  of  Borough  Justices — -Ale- 
house Act,  1828  (9  Geo.  4,^.  61),  s.  •21—Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  11,  suh-s.  4.] 
— The  owner  of  a  fully-licensed  public-house  in 
the  city  of  Bath  applied  to  the  borough  justices 
at  the  annual  licensing  sessions  for  the  renewal 
of  the  licence.  The  justices  granted  the  renewal 
of  the  licence  subject  to  certain  alterations  to  be 
made  in  the  licensed  premises  under  the  powers 
conferred  on  them  by  the  Licensing  Act,  1902, 
s.  11,  sub-s.  4.  The  owner  appealed  to  the 
quarter  sessions  for  the  city  of  Bath,  and  the 
recorder  refused  to  entertain  the  appeal.  Upon 
a  rule  nisi  for  a  mandamus  that  the  recorder 
shoidd  hear  and  determine  it : — ■ 

Held  (Kennedy,  J.,  dissenciente) — that  the 
appeal  lay  to  the  recorder  under  sect.  27  of 
the  Alehouse  Act,  1828,  and  not  to  the  quarter 
sessions  for  the  county. 

Rex  r.  Recorder  of  Bath,  [1904]  2  K.  B.  570  ; 
[73  L.  J.  K.  B.  848  :  6S  J.  P.  438  ;  91  L.  T. 
383  ;  20  T.  L.  R.  526  ;  53  W.  R.  252— Div.  Ct 
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19.  Alterathin  of  Preiniseit — Ordered  as  Con- 
dition of  Renewal — Clo-shuj  of  Back  Entrance — 
"  Part  of  PrcnitgcH  ichrre  Jnto.ric/itint/  Liquor  is 
Sold  or  Consumed '' — I'oicer  of  Licensing  Justices 
—licensing  Act,  1002(2  Ed\v.  7,  c.  28),  s.  11  (4).] 
— Upon  ail  application  for  the  renewal  of  a 
licence,  the  licensing  justices  ordered  that  a  back 
entrance  leading  to  a  passage  on  the  licensed 
premises  should  be  closed.  It  was  proved  that 
no  intoxicating  licjuor  was  sold  at  or  near  the 
back  entrance  or  in  the  passage,  and  no  evidence 
was  given  that  any  intoxicating  liquors  were 
consumed  at  the  back  entrance  or  in  the  passage, 
but  it  was  admitted  that  there  was  nothing  to 
prevent  such  consumption. 

Held — that  the  licensing  justices  had  juris- 
diction, under  sect.  1 1  (4)  of  the  Licensing  Act, 
1902,  to  order  the  closing  of  the  entrance, 
although  it  was  not  in  that  part  of  the  pre- 
mises where  intoxicating  liquor  was  sold  or 
consumed. 

Decision  of  the  Div.  Ot.  ((57  J.  P.  409  ;  51 
W,  R.  695 ;  19  T.  L.  R.  Gil)  affirmed. 

BUSHELL  V.  Hammond,  [1904]  2  K.  B.  5G3  ;  73 

[L.  J.  K.  B.  1005  ;  68  J.  P.  370  ;  52  W.  R.  453  ; 

91  L.  T.  1  ;  20  T.  L.  R.  413— C.  A. 

•  20.  Alteration  of  Prem  ises  —  Order  for,  on 
Ai)j}Ucationfor  Renewal — Keeping  a  Side  Door 
Locked — Structural  Alteration — Ju risdiction  of 
Justices — Licensing  Act,  1902  (2  Edw.  7,  c.  28), 
s.  11  (4).] — Upon  an  application  for  the  renewal 
of  a  licence,  the  licensing  justices  made  an  order 
in  the  case  of  a  licensed  house  which  had 
entrances  into  two  streets,  back  and  front,  that 
one  of  the  entrance  doors  to  the  bottle  and  jug 
department  of  the  premises  should  be  nailed  up, 
and  that  the  entrance  door  to  the  public  bar  in 
the  same  street  should  be  kept  locked  and  not 
used  except  for  the  private  use  of  the  licence- 
holder  and  his  household. 

Held — that  the  locking  of  the  door  was  not  a 
structural  alteration,  and  that  the  justices  had  no 
jurisdiction  to  make  such  order  under  sect.  11  (4) 
of  the  Licensing  Act,  1902. 

Bushell  V.  Hammond  ([1904]  2  K.  B.563;  73 
L.  J.  K.  B.  1005  :  68  J.  P.  370  ;  52  W.  R.  453  ; 
91  L.  T.  1  ;  20  T.  L.  R.  413— C.  A.,  No.  Vd,  supra) 
distinguished. 

Decision  of  Div.  Ct.  (70  J.  P.  157  ;  94  L.  T 
407  ;  22  T.  L.  R.  231)  reversed. 

Smith  v.  Portsmouth  JJ.,  [1906]  2  K.  B.  229  : 

[75  L.  J.  K.  B.  851  ;  70  J.  P.  497  ;  54  W.  R 

598  ;  95  L.  T.  5  ;  22  T.  L.  R.  650— C.  A. 

21.  Alteration  of  Premises — Suhstantially  Xew 
Premises — Refusal  to  Renew  on  Ground  that 
House  is  -not  Necessary — Wine  and  Reerhouse 
Act,  1869  (32  .*c  33  Vict.  c.  27),  s.  8.]— Where,  on 
an  application  for  the  renewal  of  the  licence  in 
respect  of  a  beerhouse  licensed  before  and  con- 
tinuously since  the  1st  of  May,  1869,  the  licensing 
justices  determine  as  a  fact  that,  in  consequence 
of  alterations  completed  since  the  last  renewal 
of  the  licence,  the  premises  are  substantially 
different  from  the  premises  theretofore  licensed, 


they  have  a  discretion  to  refuse  the  renewal  on 
the  ground  that  the  house  is  not  necessary, 
having  regard  to  the  requirements  of  the 
neighbourhood. 

Judgment  of  Div.  Ct.  (63  J.  P.  583)  affirmed. 
Reg.  r.  Sheffield  JJ.,  (1899)  63  J.  P.  595— 

[C.  A. 

22.  Alterations — Undeiiaking  hy  Apidicant  to 
make  alterations — Breach  —  Evidence  of  Bad 
Character.'] — If  an  applicant  for  a  licence  under- 
takes to  effect  alterations,  and  fails  (after  receiv- 
ing a  licence)  to  perforin  his  undertaking,  the 
fact  may  on  a  subsequent  occasion  be  regarded 
as  evidence  of  bad  character. 

R.  r.  Dublin  JJ.,  [1903]  2  Ir.  R.  429— K.  B. 

23.  Annual  Value  of  Premises  —  Premises 
Licensed  before  1872 — SItort  Break  in  Continuity 
of  Licence — Licensing  Art,  1872  (35  A:  36  Vict. 
c.  94),  s.  45.] — A  beerhouse,  which  was  first 
licensed  in  1868,  was  licensed  continuously  until 
1886,  when  the  renewal  was  refused.  The 
licensee  yielded  up  possession  of  the  house  on 
October  8th  to  a  new  tenant,  who  had  not  then 
obtained  a  transfer  of  the  licence.  The  licence 
having  expired  on  October  10th,  the  new  tenant 
on  October  12th  obtained  a  transfer  of  the 
licence  under  the  Alehouse  Act,  1828,  s.  14, 
and  the  licence  was  cimtinuously  renewed 
until  September,  1900,  when  the  renewal  was 
refused  on  the  ground  that  tlie  annual  value  of 
the  house  did  not  amount  to  £30,  as  required  by 
sect.  45  of  the  Licensing  Act,  1872.  The  annual 
value  of  the  house  exceeded  £15. 

Held — that,  as  the  house  was  licensed  at 
the  time  of  the  passing  of  the  Licensing  Act, 
1872,  the  requirements  of  sect.  45  of  that  Act  as 
to  value  did  not  apply  to  it ;  and  that  the  break 
in  1886  made  no  difference. 

Decision  of  C.  A.  {di>:s.  Cozens-Hardv,  L.J.) 
([1902]  2  K.  B.  467  :  71  L.  J.  K.  B.  811  ;  'c,C^  J.  P. 
644  ;  51  W.  R.  38  ;  87  L.  T.  345  ;  18  T.  L.  R.  721) 
reversed. 

Decision  of  Div.  Ct.  ([1901]  2  K.  B.  740;  70 
L.  J.  K.  B.  616  ;  65  J.  P.  583  ;  49  W.  R.  559  ;  84 
L.  T.  656  ;  17  T.  L.  R.  486)  restored. 

Igoe  ?•.  Shann  and  Others,  [1903]  A.  C.  320  ; 
[72  L.  J.  K.  B.  693  ;  67  J.  P.  333  ;  89  L.  T. 
105;     19    T.    L.    R.    598;     52     W.    R.    111- 

H.  L.  (E.). 

24.  Beerhouse — Xo  Bet  r  Sdd  for  many  Years 
—  Pririleged  House  —  Jurisdiction  to  Rtfu.\c 
Ii'encwal — Wine  and  Beerhouse  Act,  1869  (32 
t^  33  Vict.  c.  27),  ss.  8,  19.] — A  beerliouse  was 
licensed  prior  to  May,  1869,  and  remaiiud  con- 
tinuously licensed  down  to  1898,  but  no  beer  hail 
been  sold  in  the  house  for  many  years.  A  new 
tenant,  who  had  become  the  occupier  of  the 
[jremises,  and  who  intended  to  carry  on  the  busi- 
ness of  the  beerhouse,  but  to  whom  a  transfer  of 
the  licence  had  been  refused,  applied  at  the 
annual  licensing  meeting  for  a  renewal  of  the 
licence. 

Held — that  the  justices  had  no  jurisdiction 
to  refuse  the  renewal  on  the  ground  that  no  beer 
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had  been  sold  in  the  house  or  that  tlie  house  was 
not  required  by  the  neighbourhood,  but  that  they 
were  limited  by  sect,  lit  of  the  "Wine  and  Beer- 
house Act,  1869,  to  the  four  grounds  specified  in 
sect.  8  of  that  Act. 

Mackeell  v.  Brextford  JJ.,  [19C0]  2  Q.  B. 
[387  ;  69  L.  J.  Q.  B.  748  :  64  J.  P.  663  ;  48 
W.  E.  648  ;  83  L.  T.  31  ;  16  T.   L.  K.  439— 

Div.  Ct. 

25.  Evidence — I/ov.se  not  Beqiiired  in  locality 
—Appeal — Ordnance  Map  Showing  Number  of 
Puhlic-]iou!<es  in  Immediate  Vicinitji — No  Notice 
to  Other  Homes, —  Population  Thiclt — Neigh- 
hourliood  Troullesomc  to  Police — Sufficiency  of 
Eridence  —  Judicial  Discretion.'] — Licensing 
justices  objected  to,  and  then  refused,  the  renewal 
of  a  licence  to  a  fully -licensed  public-house. 
The  only  ground  of  objection  in  the  notice  of 
objection  was  "  that  the  said  licence  is  not 
required  in  the  locality  and  neighbourhood." 
The  tenant  and  owners  of  the  public-house 
appealed  to  quarter  sessions,  which  upheld  the 
decision  of  the  justices.  At  the  hearing  a  marked 
ordnance  survey  map  was  produced  which 
showed  that  there  was  a  very  large  number  of 
both  fully-licensed  houses  and  beerhouses  in  the 
immediate  vicinity  of  the  public-house  in  ques- 
tion. Evidence  was  also  given  that  no  notice  of 
objection  had  been  served  upon  any  of  these 
houses  except  on  the  house  in  question,  either 
prior  or  subsequent  to  the  annual  licensing 
meeting  ;  that  the  neighbourhood  was  thickly 
populated ;  that  the  house  had  been  fully 
licensed  ten  years,  and  during  that  period  the 
character  of  the  neighbourhood  had  not  altered, 
except  that  the  population  had  increased. 
Evidence  was  also  given  that  the  neighbour- 
hood was  a  troublesome  one  to  the  police.  No 
further  evidence  was  adduced  by  the  respondents. 
On  appeal  to  the  High  Court  it  was 

Held — that  there  was  no  evidence  upon 
which  the  Court  of  quarter  sessions  could 
properly  come  to  the  conclusion  that  the  public- 
house  was  not  required  for  the  neighbourhood 
and  locality. 

Per  Kennedy,  J.,  dissenting — there  was  some 
evidence  on  which  the  Court  could  act. 

Eavex  and  Another  v.  Southamptox  JJ., 

[1904]  1  K.  B.  430  ;  73  L.  J.  K.  B.  282  ;  68 

J.  P.   68  ;  52  W.  E.  574  ;    90  L.  T.  94  ;    20 

T.  L.  E.  146— Div.  Ct. 

26.  Evidence — House  iiot  Required — Notice  to 
Licensee  —  Evidence  of  Differentiation  hetiveen 
House  and  House — Licensing  Act,  1872  (35  &  36 
Vict.<7.  94),  s.  ^2— Licensing  Act,  1874  (37  &  38 
Vict.  c.  49),  s.  2&— Licensing  Act,  1904  (4  Edw. 
7,  c.  23),  s.  1  (2).] — "Where  on  an  application  for 
renewal  the  justices  of  a  licensing  district  are 
forming  their  opinion  as  to  whether  the  renewal 
of  an  on-licence  requires  consideration  on  a 
ground  other  than  that  on  which  the  renewal  of 
an  existing  on-licence  can  be  refused  by  them, 
namely,  that  the  licensed  house  is  not  required 
for  the  needs  of  the  neighbourhood,  and  as  to 
whether  they  shall  refer  the  matter  to  quarter 


sessions  with  their  report  thereon  under  sect.  1  (2) 
of  the  Licensing  Act,  1904  :— 

Held  (1) — that  both  on  principle  and  the 
licensing  legislation  previous  to  1904  notice  must 
be  given  to  the  licensee  of  the  house  under  con- 
sideration antl  an  opportunity  afforded  him  of 
attending,  tendering  evidence  and  cross-examin- 
ing the  witnesses. 

(2)  That  the  justices'  opinion  must  be  based 
on  evidence  on  oath. 

(3)  That  it  is  not  necessary  in  every  case  that 
the  licensing  justices  should  have  detailed 
evidence  with  regard  to  the  differentiation 
between  public-house  and  public-house,  such  as 
the  majority  of  the  Court  thought  necessary  in 
Baven  v.  Southampton  JJ.  Evidence  of  the 
character  of  the  district,  the  locality  of  the 
house  under  consideration  and  of  the  neigh- 
bouring public-houses,  and  the  number  of  public- 
houses  in  the  district,  would  be  sufficient  to 
justify  the  justices  in  making  a  report  to  quarter 
sessions. 

(4)  That  the  justices  are  not  bound  to  exclude 
their  own  knowledge  of  the  locality  upon  such 
questions  as  the  character  of  the  neighbourhood, 
the  amount  of  population,  and  the  habits  of  the 
inhabitants. 

Raven  v.  Southampton  JJ.  ([1904]  1  K.  B. 
430  ;  73  L.  J.  K.  B.  282  ;  Qi  J.  P.  68  ;  52  AV.  E. 
574  ;  90  L.  T.  94  ;  20  T.  L.  E.  146— Div.  Ct.,- 
supra}  discussed. 

EeX  ?•.  TOLHUEST  AXD  OTHEES  ;  E.  V.  Cox  AXD 

[Others,  [1905]  2  K.  B.  478  ;  74  L.  J.  K.  B. 

652  ;  69  J.  P.  308  ;  53  \V.   E.  619  ;  93  L.  T. 

76  ;  21  T.  L.  E.«553— Div.  Ct. 

27.  Evidence — House  7wt  Required — Licensing 
Act,  1904  (4  Edw.  7,  c.  23),  s.  I.]— An  objection 
to  the  renewal  of  an  on-licence  stated  that  a 
fully-licensed  house  was  not  required  at  the 
place  where  the  licensed  house  was  situated,  and 
that  having  regard  to  the  character  and  neces- 
sities of  the  neighbourhood  and  the  number  of 
licensed  houses,  the  licence  was  unnecessary. 
The  licensing  justices  referred  the  matter  to 
quarter  sessions  under  sect.  1,  sub-sect.  2,  of  the 
Licensing  Act,  1904,  and  the  quarter  sessions, 
after  hearing  evidence  as  to  the  condition  of  the 
house  and  its  business,  and  that  the  public 
would  not  suffer  any  inconvenience  if  it  were 
closed,  refused  the  renewal. 

Held — that,  assuming  that  the  quarter  ses- 
sions, when  acting  under  sect.  1,  sub-sect.  2,  of 
the  Act,  were  sitting  as  a  Court  in  a  judicial 
capacity,  there  was  evidence  upon  which  they 
could  refuse  the  renewal  of  the  licence,  there 
being  evidence  to  show  that  the  licensed  house 
objected  to  was  the  superfluous  house. 

Eex  r.  Drinkwater  axd  Others,  Ex  Paete 
[Conway,  (1905)  22  T.  L.  E.  12— C.  A. 

28.  Evidence — House  not  Required — Evidence 
of  Differentiation  from  Licensed  Houses  in  the 
Neighbourhood — Licensing  Act,  1904  (4  Edw.  7, 
c.  23).] — The  justices  of  a  county  borough  referred 
the  licence  of  a  beerhouse  to  the  whole  body  of 
justices  acting   in  and  for  the  borough  as  the 
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compensation  authority.  The  compensation 
authority  had  before  ti.em  evideace  showing  that 
the  takings  of  the  beerhouse  were  small,  that 
the  rooms  of  the  beerhouse  were  small,  that 
there  were  fifteen  other  licensed  houses  within  a 
radius  of  2UU  yards,  and  that  the  rateable  value 
was  smaller  than  the  rateable  value  of  other 
houses  in  the  neighbourhood. 

Held— that  there  was  evidence  before  the 
compensation  authority  of  differentiation  from 
the  other  licensed  houses  in  the  neighbourhood 
upon  which  they  were  entitled  to  extinguish  the 
licence. 
ItEX  r.  JOHNSOX  AND   OTHERS,  (19U7)  71  J.  P. 

[.•39— Div.  Ct. 

For  other  cases  as   to  differentiation  >>c'e 
iundev  (b)  Compensation  on  llefusal. 


29.  Grant  of  Provixionril  Licence— QuuJificn- 
thm  of  Applicant  for  Licence— Person  •'  Keepinff 
or  heimi  About  to  Keep"  an  Inn—'-  Ileal  Resident 
Holder  and  Occupier"  of  Jieerlnnixc—liias  on 
Part  of  Judices— Licence  Preserved  for  Pur- 
poses of  Compensation — Alehouse  Act,  liS28  (9 
Geo.  4,  c.  01),  •«.  \— Beerhouse  Act,  1810  (3  ifc  i 
Vict.  c.  61),  s.  l—Licensine/  Act,  190-1  (-1  Edw.  7, 
c.  23), -s.  1.] — Licensing  justices  have  a  discretion 
to  grant  a  licence  for  the  sale  of  intoxicating 
liquor  to  any  person  whom  they  consider  a  fit 
and  proper  person,  and  such  a  licence  is  not  void 
under  sect.  1  of  the  Alehouse  Act,  1828,  if  granted 
to  a  person  who  is  not  "  keeping  or  about  to  keep  " 
an  inn,  alehoi^e,  or  victualling  house. 

A  beerhouse  licence  is  not  void  under  sect.  1 
of  the  Beerhouse  Act,  1840,  if  granted  to  a  person 
who  is  not  the  real  resident. 

The  corporation  of  Leeds  acquired,  for  the  pur- 
poses   of    demolishing    them,    certain    licensed 
liouses  under  an  Act  confirming    a  scheme  for 
clearing  an  unsanitary  area  under  the  Housing 
of  the  Working  Classes  Act,  1 890.     The  licensing 
justices  entered  into  an  arrangement  with  the 
corporation  whereby  the  licensing  justices  under- 
took to  refer  the  licences  in  question  to  the  com- 
pensation authority  under  the    Licensing  Act, 
1904.      The  corporation   thereupon   closed  the 
houses  and  put  scavengers  into   them  as  care- 
takers.    At  the  general  annual  licensing  meeting 
the  scavengers  applied  for  the  renewal  of  the 
licences,  and  objection  was  made  on  behalf  of 
certain  brewers  to  the  renewal  of  the  licences  on 
the  ground,  in  the  case  of  alehouses,  that  the 
applicants  were  not  "  persons  keeping  or  about 
to  keep"  inns  within  the  meaning  of  sect.  1  of 
the  Alehouse  Act,  1828,  and,  in  the  case  of  beer- 
houses, that  they  were  not  the  "  real  resident 
holders  and  occu'pieis"  of  the  houses  within  the 
meaning  of  sect.    1  of  the  Beerhouse  Act,  1810. 
The  licensing  justices  themselves  ol)jected  to  the 
renewals  on  the  ground  that  the  licences  were 
not  required.     The  licensing  justices  overruled 
the  brewers'  objections,  and,  acting  upon  their 
own  objections,  renewed  the  licences  provision- 
ally,  and  referred  them  to  the   compensation 
authorit}'. 

Held — that  tlie  licences    granted  were    not 
void  ;  and  that  the  licensing  justices  had  [)0wer, 


if  they  thought  fit,  in  the  exercise  of  their 
honest  discretion,  to  refer  the  licences  to  the 
compensation  authority,  and  that  as  they  had 
acted  honestly  in  this  case,  no  objection  could  be 
taken  to  what  they  had  done. 

Decision  of  C.  A.  (_sub  nom.  B.  v.  Woodhoiisfi, 
E.r  parte  Biider)  (  [1906]  2  K.  B.  .501  :  75  L.  J. 
K.  ll  l\r>  ;  70  J.  P.  485  ;  95  L.  T.  367  ;  22  T.  L.  R. 
603)  reversed. 

Leeds  Corporation  r.  Ryder  and  Others, 
[1907]  A.  C.  420;  76  L.  J.  K.  B.  1032  ;  71 
J.  P.  484  :    97  L.  T.  261  :  23  T.  L.  R.  721— 

H.  L.  (E.). 

30.  linposinq     Conditions — Legal  it)/ — Liccns- 
I  ing  Act,  1.S72  ^35  &  36  Vict.c.  94),  ^•.4S,  sub-sA.] 
j  — A  restaurant  was  attached  to  a  hall  used  for 
[  theatrical  and  other  entertainments.    The  licens- 
ing justices  were  willing  to  renew  a  licence  for 
the  restaurant  for  the  sale  on  and  off  the  premises 
I  of  intoxicating  liquors  on  the  following  condi- 
j  tions,  viz.  :— (1)  The  buffet  was  only  to  be  used 
I  when   entertainments   were   going   on,   or   as  a 
bond  fide  restaurant ;  (2)  ladies  were  not  to  be 
served  after  9  }>.m.  unless  they  had  been  present 
at  an  entertainment  ;  (3)  entrance  to  a  bar  in 
the  basement  was  to  be  from  the  buffet  on  the 
ground  floor  only  and  not  from  the  street. 

Held— that  the  licensing    justices    had    no 

power  to  attach  such  contlitions  to  a  licence. 

Stephens  and  Others  r.  Brentford  Licens- 

[ING  JJ.,    (1901)   65    J.    P.    345— Middlesex 

Quarter  Sessions. 


31.  Imposing  Conditions— Conditions  Endorsed 
on  Licence— lief usal  to  Bclirer  Licence  till 
Undertaking  6i ren—^landamns — Licensing  Act, 
1904  (4  Edw.  7.  c.  23),*.^.  1,  9.]— Upon  an  appli- 
cation for  the  renewal  of  an  on-licence,  to  which 
none  of  the  grounds  of  refusal  specified  insect.  1 
(1)  of  the  Licensing  Act,  1904,  apply,  the  licens- 
ing committee  have  no  power  to  require  as  a 
condition  of  renewal  that  the  licensee  shall  give 
an  undertaking  as  to  the  management  of  the 
business. 

Decision  of  Div.  Ct.  (69  J.  P.  185  ;  53  W.  R. 
377  ;  21  T.  L.  R.  366)  reversed. 
Rex  r.  DoDDS  AND  Others.  [1905]  2  K.  B.  4o  ;  74 

[L.  J.   K.  B.  599  ;    69  J.  P.  210  ;    53  W.  R. 
559  ;  93  L.  T.  319  ;  21  T.  L.  R.  391-C.  A. 

32.  Imposing  Conditions  —  Jurisdiction  of 
Justices  —  Befusal  of  Bencwal  —  Mandamus  -- 
Appeal — Wine  and  Beerhouse  Act,  1869  (32  &  33 
Vict.  €.21).  s.  S— Licensing  Act,  1904  (4  Edw.  7, 
c.  23),  s.  9  (2).]— The  registered  owners  and 
tenant  of  a  licensed  house  applied  for  a 
mandamus  to  the  justices  to  hear  and  determine 
an  application  by  the  tenant  for  a  renewal  of 
a  licence,  and,  in  the  alternative,  to  issue  to  the 
tenant  the  licence  without  requiring  him  to  enter 
into  any  undertaking.  The  house  in  question 
had  been  licensed  continuously  as  a  beerhouse 
before  and  since  May  1st,  1869.  At  the  meetmg 
the  justices  reciuired  as  a  condition  of  the  renewal 
of  the  licence  an  undertaking  that  no  intoxi- 
cating liquor  should  be  sc>.ld  except  for  cash. 
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The   tenant   and   owner   refused  to   give    such 

undertaking. 

Held— that  as  the  house  had  been  con- 
tinuously licensed  since  18G!),  the  justices  had 
no  jurisdiction  to  impose  such  a  condition  or  to 
refuse  the  renewal  except  upon  one  of  the  four 
grounds  set  out  in  the  Wine  and  Beerhouse  Act, 
1861t  (32  &  33  Vict.  c.  27),  s.  8. 
Eex  v.  Geijiwade  and  Others,  [190.5]  2  K.  B. 

rno  (n.)  ;    61)  J.    P.  184  ;    53  VV.  R.  377 ;  21 
T.  L.  R.  366— Div.  Ct. 

33.  Xot'ice  of  Ohjedion  —  Sutficlency  of  — 
Gencrxl  Annual  Licvimwi  Meetriia  —  Head 
ComtuMe's  Report  —  Renewal  withheld  till 
Adjourned  Meeting — Licencing  Act,  1872  (35  & 
36  Vict.  c.  94),  s.  42.]— At  the  general  annual 
licensing  meeting  of  a  division  in  which  a  certain 
beerhouse  was  situated,  a  report  made  by  the 
head  constable  of  the  division  was  read,  in  which 
he  asked  that  the  renewal  of  the  licence  of  the 
beeihouse  should  be  withheld  until  the  adjourned 
meeting.  No  notice  of  opposition  to  the  licence 
had  been  served  on  the  licence-holder  prior  to 
the  meeting,  nor  had  he  had  notice  to  attend  at 
the  meeting.  The  justices  thereupon  adjourned 
the  granting  of  the  licence,  and  gave  notice  to 
the  licence-holder  to  attend  at  the  adjourned 
meeting. 

Held— that  an  objection  was  made  within  the 
meaning  of  sect.  42  (2)  of  the  Licensing  Act, 
1872.  and  that  the  justices  had  jurisdiction  to 
consider  the  objection  of  the  head  constable  at 
the  adjourned  meeting.  I 

Hawkins     a>-d     Others    r.     Bridgwater 

[JJ.,   [[1900]    2  Q.  B.  382;   69    L.  J.  Q.  B. 

e63  :  64  J.  P.  631  ;  48  W.  R.  587  ;  82  L.  T.  847  ; 
16  L,  T.  404— Div.  Ct. 

34.  Xot Ice  of  Objection  —  Subsequent  Tranifer 
— Ao  Xot  Ice  of  Objection  Served  on  Transferee — 
Application  by  Transferee  for  Renewal  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
.<.  42.] — The  licence  of  a  public-house  was  held 
at  the  date  of  the  general  annual  hcensing 
meeting  by  one  R.,  and  no  notice  of  objection 
having  been  served  upon  him,  objection  to 
the  renewal  was  made  by  the  respondent  justices 
in  open  court  under  sect.  42  of  the  Licensing 
Act,  1872,  and  the  application  was  adjourned  to 
the  adjourned  meeting. 

A  notice  of  objection  to  the  renewal  was  tjien 
served  on  R.  by  direction  of  the  respondents. 
R.  afterv\ards  quitted  the  premises,  and  a  tem- 
porary authority  to  sell  was,  under  sect.  1  of  the 
Licensing  Act,  1842,  granted  to  the  appellant,  L., 
who  thenceforward  carried  on  the  business  on 
the  premises  under  the  temporary  authority  and 
the  licence.  At  the  adjourned  meeting  a  transfer 
or  grant  of  the  licence  for  the  remainder  of  the 
licensing  year  was  made  to  L.  under  sect.  14  of 
the  Alehouse  Act,  1828,  and  after  such  grant  he 
there  ami  then  applied  for  its  renewal  to  him. 
No  notice  of  olijectiou  had  bem  served  upon  L., 
but  the  respondent  justices  heard  evidence  in 
support  of  the  objection  served  on  R.,  and  refused 
to  renew  the  licence. 


On  appeal  to  quarter  sessions  the  appeal  was 
dismissed. 

Held — reversing  the  decision  of  quarter 
sessions,  that  either  a  notice  of  objection  ought 
to  have  been  served  on  the  appellant  L.,  or  the 
justices  should  have  proceeded  by  objection 
taken  in  open  court  and  by  subsequent  adjourn- 
ment ;  that  the  notice  served  on  R.  was  of  no 
effect  as  regards  L.,  and  that  the  licence  must 
be  renewed. 
Blencowe    &    Co.,     Ld.,    and    Others    ?•. 

[Staffordshire  JJ.,  (1907)  71  J.  P.  210; 
96  L.  T.  817— Div.  Ct, 

35.  Xo  Objection — Adjournment  of  Application 
—  Objection  Taken  bij  Justices  —  Refusal  of 
Renewal — Mandamus— i^ti?v/t  of-— Licensing  Act. 
1872  (35  &36  Vict.  e.  94),  s.  42.]— At  a  licensing 
meeting  no  notice  of  any  objection  to  the  renewal 
of  the  applicant's  licence  was  given  and  no 
objection  was  made,  but  the  justices  adjourned 
the  consideration  of  the  renewal  of  certain 
licences,  including  the  appellant's,  to  a  future 
day.  No  notice  to  attend  on  such  day  was 
served  upon  the  applicant,  and  no  notice  of 
objection  was  given  him.  The  justices  refused 
the  renewal. 

Held — that  in  such  case  the  justices  would 
have  no  jurisdiction  except  to  renew  the  licence, 
but  that  a  nuuidainus  could  only  go  to  them  to 
hear  and  determine  the  case  according  to  law, 
and  not  to  order  them  to  grant  the  renewal. 

Rex  v.  Kingston  JJ.,  (1902)  66  J.  P.  547  ;  86  L.  T. 
[589  ;  18  T.  L.  R.  477— Div.  Ct. 

36.  Xo  Objection  serred  before  date  of  General 
Meeting — Objection  taken  by  Justices  in  Court  — 
Adjournnieni  —  Xotlce  of  Objection  — Xoticeby 
Justices  to  attend  —  Sufficleney  of  Xotlces  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  42.] 
— The  applicant  for  renewal  of  a  licence  attended 
on  the  day  fixed  for  the  general  annual  licensing 
meeting  and  applied  for  the  renewal.  No  notice 
ta  attend  or  notice  of  objection  had  been  served 
upon  the  applicant  prior  to  that  day,  but  at  the 
meeting  an  objection  was  taken  by  the  justices 
themselves,  who  thereupon  adjourned  the  case, 
and  more  than  seven  days  before  the  date  of  the 
adjourned  meeting  a  written  notice  to  attend 
by  the  authority,  and  on  behalf  of  the  justices, 
was  served  upon  the  applicant,  and  a  written 
notice  of  objection  was  served  by  ol)jector3 
stating  the  grounds  of  objection,  which  included 
the  objection  taken  by  the  justices,  but  this 
notice  of  objection  did  not  purport  to  be  served 
by  the  authority  of  the  justices. 

The  licensing  justices  heard  the  objections  and 
refused  to  renew  the  licence.' 

Held— that  it  was  competent  for  the  licensing 
justices,  under  sect.  42,  sub-sect.  2,  of  the 
Licensing  Act,  1872,  to  raise  an  objection  them- 
selves at  the  licensing  meeting  and  then  adjourn 
the  case  ;  that  the  notices  served  were  sufficient 
under  the  section,  and  that  the  justices  had 
jurisdiction  at  the  adjourned  meeting  to  refuse 
the  renewal. 

Baxter  r.  I.eche,  (1898)  62  J.  P.  630  ;  79  L.  T. 
[138  ;  14  T.  L.  R.  352— Div.  Ct. 
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37.  OhiPctiint  —  Groiimh  of— Bates  rnpa'ul  hij 
Prrrioiis  Tenant— Evidence— Refusal  to  Jleneiv.] 
— The  tenant  of  a  public-house  omitted,  upon 
giving  up  possession,  to  pay  the  quarter's  rate 
then  due.  A  new  tenant  went  into  occupation 
of  the  premises,  and  at  the  following  adjourned 
general  annual  licensing  meeting,  the  renewal 
of  his  licence  was  objected  to  by  the  borough 
council,  on  the  ground  that  he  had  neglected  or 
omitted  to  pay  or  cause  to  be  paid  the  aforesaid 
rate  due  to  the  borough  council.  The  justices 
refused  to  renew  the  licence. 

Held— that  the  Court  of  quarter  sessions 
were  bound  by  the  notice  of  objection  and  could 
not  hear  any  evidence  against  the  renewal  not 
coming  within  the  grounds  of  objection  stated  in 
such  notice. 

Held,  further,  that  the  non-payment  of  the 
rate  dae  from  a  previous  tenant  was  not  sufficient 
reason  for  the  refusal  of  the  licence. 

Feist  v.  Tower   J  J.,  (1904)    69   J.  P.  264— 

[Qr.  Sess. 

38.  Ohjedhtn — Lieeoisuuj  Justices  heinr/  Ohjec- 
tors — Bias  of  Justices — Granting  or  Befusiny 
Licence  not  a  "  Us  " — Objector  not  a  "■Party  "— - 
Becciriny  Bepresentations  not  on  Oath — Justices" 
Discretion — ^Mandamus — Alehouse  Act,  1828  (9 
Geo.  4,  c.  &V)—LicensinyAct,  1872  (85  &  36  Vict. 
e.  94),  s.  -12- Licensiny  Act,  1874  (87  &  38  Vict. 
c.  49),  s.  26.]— In  the  granting  or  refusing  of 
renewals  of  licences  the  justices  do  not  sit  as  a 
Court ;  the  transaction  itself  is  in  no  sense  a 
"  lis  "  to  which  there  are  parties.  The  objector 
is  not  a  "  party  ;  "  his  function  is  merely  to 
inform  the  mind  of  the  tribunal  to  enable  it 
rightly  to  exercise  its  discretion  whether  to 
grant  the  privilege  of  a  licence  or  not. 

In  February,  1901,  a  letter  was  addressed  by 
the  clerk  of  the  peace  of  the  county  to  the  clerk 
of  the  Farnham  justices  informing  him  that  the 
attention  of  the  county  licensing  committee  had 
been  called  to  the  large  number  of  licences 
existing  in  the  parish  of  Farnham  and  Farnham 
Royal,  pointing  out  that  the  proportion  was 
largely  in  excess  of  any  other  parish  in  the 
county,  and  stating  that  it  was  the  opinion  of 
the  conmiittee — that  is,  the  confirming  com- 
mittee— that  steps  should  be  taken  whereby  the 
licences  of  a  substantial  number  of  such  houses 
should  be  discontinued,  and  inviting  the  justices 
to  consider  this  question  at  their  next  annual 
licensing  meeting.  The  justices  appointed  a 
committee  to  consider  the  question.  Upon  a 
report  of  this  committee,  it  appeared  {inter  alia') 
that  they  were  of  opinion  that  the  only  fair  and 
satisfactory  way  of  dealing  with  the  question 
was  to  cause  objections  to  be  served  on  all  the 
owners  of  licensed  houses,  so  that  the  case  of 
each  of  them  might  be  formally  inquired  into, 
and  for  this  purpose  authority  was  given  to  the 
justices'  clerk  to  object  to  such  renewals  on  the 
general  ground  that  the  houses  were  not  re- 
<iuired,  and  also  on  special  grounds  set  out  in 
the  notice.  The  general  annual  licensing  meet- 
ing was  adjourned,  and  instructions  were  given 
to   the   deputy   clerk    to    serve    formal    notice 


in  forty-four  cases,  requiring  the  licensees 
to  attend  in  person  and  state  the  grounds  of 
objection. 

When  the  cases  came  on  for  hearing,  at  the 
adjourned  meeting,  evidence  on  oath  was  in  each 
case  given  in  support  of  the  objections,  and 
questions  were  put  by  the  chairman  based  on 
the  facts  collected  by  the  committee.  A  copy  of 
the  report  itself  was  placed  by  the  justices  in 
the  hands  of  counsel  for  the  applicants.  The 
justices  refused  nine  of  the  applications. 

Held — that,  in  respect  of  the  ap[)lications,  the 
justices,  not  being  a  judicial  body,  could  receive 
representations  not  on  oath  ;  that  the  justices 
could  make  or  cause  to  be  made  an  objection, 
provided  they  adjourned  for  the  purpose  of  hear- 
ing it,  and  caused  the  necessary  notice  to  be 
served  requiring  attendance  upon  a  future  day  ; 
that  the  standard  to  be  applied  in  considering 
the  question  of  bias  must  be  one  which  admits 
the  right  of  the  justices  to  be  at  one  and  the 
same  time  objectors  and  judges,  in  the  sense  in 
which  they  were  judges  in  such  matter  ;  that, 
the  justices  simply  took  the  only  or  the  best 
available  course  to  enable  matters  vital  to  the 
exercise  of  their  discretion  to  be  formllay  and 
fairly  considered  openly  before  them  ;  that  they 
were  within  their  rights  in  doing  what  they  did, 
and  were  not  debarred  from  sitting  and  deciding 
upon  the  question  of  renewals  ;  that  there  was 
nothing  to  invalidate  the  justices'  decision  ;  and 
that  a  niaudamvs  must  be  refused. 

Decision  of  Div.  Ct.  ( (1902)  :>0  W.  R.  573  ; 

18  T.  L.  R.  614)  affirmed. 

Rex r. Howard,  [1902]  2  K.  B.  863;  71  L.J.K.B. 

[754  ;  66  J.  P.   579  :   51   W.  R.  21  :   86  L.  T. 

839;  18  T.  L.  R.  690— C.  A. 

39.  Off  Licence — Bestricted  Licence — Refusal 
to  renew — Legality  of  Endorsement  of  Bestriction 
on  Beer  Licence.] — An  occupier  of  premises 
having  been  granted  an  "  off  licence  "  to  sell 
beer,  wine,  and  spirits,  with  the  condition 
endorsed  on  the  licence  that  the  beer  should  be 
sold  in  bottles  and  casks  only,  he,  nevertheless, 
erected  a  beer  engine  and  sold  draught  beer. 
That  fact  having  been  brought  to  the  notice  of 
the  licensing  justices,  they  refuse  I  to  renew  the 
licence  on  the  ground  that  he  had  evaded  the 
conditions  upon  which  the  licence  was  granted. 
The  Court  of  quarter  sessions  expressed  the 
o()inion  that  the  action  of  the  licensing  justices 
was  legal,  and  dismissed  the  appeal  with  regard 
to  thebeer  licence,  but  allowetl  the  renewal  of 
the  wine  and  spirit  licence. 

Tait  r.  NewingtON  JJ.,  (1901)  65  J.  P.  296— 
[London  Quarter  Sessions,  McConnell,  K.C. 

40.  Refusal  —  Appeal  —  Licensiny  Justices 
appearing  on  Appeal — Power  of  (Quarter  Sessions 
to  order  Licensiny  Justices  to  pay  successful 
Appellant's  Costs  —  Indemnity  Order— Costs  of 
certiorari  and  mandamus — Alehouse  Act,  1828 
(9  Geo.  4,  c.  61).  A^s•.  27,  29.]— The  Court  of 
quarter  sessions,  on  an  appeal  from  the  refusal 
of  licensing  justices  to  renew  a  licence, 
have  no  power  under  sect.  27  of  the  Ale- 
house  Act,    1828,   or    otherwise,  to    order    the 
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licensing  justices  who  appear  before  them  and 
oppose  the  renewal,  to  pay  the  appellant's  costs 
when  the  appeal  is  allowed,  as  in  such  a  case 
the  licensing  justices  are  not  "  litigant  parties  " 
to  the  appeal  against  whom  an  order  for  costs 
can  be  made. 

Where  the  quaiter  sessions  have  ordered  the 
licensing  justices  to  pay  the  costs  of  the  appeal, 
and  have  refused  an  application  for  an  indemnity 
order  under  sect.  2i)  of  the  Act,  and  the^licensing 
justices  have  obtained  writs  of  certiorari  to 
quash  the  order  and  mandamus  to  hear  the 
iipplication  for  an  indemnity  order,  the  licensing 
justices  are  entitled  to  have  the  costs  of  the 
certiorari  and  iiKdidamus  included  in  the  in- 
demnity order. 

Rule  for  a  certiorari. 

E.  r.    Staffordshire  JJ.   and  Longhurst, 

[1898]2Q.  B.231  ;   62  J.  P.  741  ;  (57  L.J.  Q.  B. 

ItSl  ;  79  L.  T.  142  ;  14  T.  L.  R.  4.-)0— Div.  Ct. 

41.  Refusul  —  Ajjpeal  to  Quarter  Sessions  — 
Appeal  Dismissed — Costs  of  Justices — Right  to 
Indemnity  Costs — Mandamus — AMtouse  Act ,\82^, 
{9  Geo.  4,  c.  61),.?.  29.] — Licensing  justices  refused 
to  renew  a  licence.  The  applicants  appealed  to 
quarter  sessions  and  served  notices  of  appeal  upon 
the  licensing  justices, who  appearc'l  on  the  hearing 
by  counsel,  by  whom  witnesses  were  called  and 
tlie  Court  was  addressed  in  opposition  to  the 
renewal  of  the  licence.  The  appeal  was  dis- 
missed, but  the  Court  refused  to  entertain  an 
application  for  an  order  for  the  payment  of  the 
justices'  costs  by  the  applicants. 

Held— that  sect.  29  of  the  Alehouse  Act,  1828, 
made  it  imperative  that  the  Court  of  quarter 
sessions  should,  upon  the  appeal  being  dismissed, 
entertain  an  application  by  the  licensing  justices 
for  an  order  that  the  appellants  should  pay  to 
the  justices  such  sum  by  way  of  costs  as  would, 
in  the  opinion  of  the  Court,  be  sufficient  to 
indemnif^^  such  justices  from  all  costs  and  charges 
to  which  they  had  been  put  in  consequence  of 
being  served  with  notice  of  the  appeal. 

Reg.\.  London  Justices  ([1895]  1  Q.  B.  616  ; 
64  L.  J.  M.  C.  100  ;  59  J.  P.  820  :  43  W.  R.  387  ; 
72  L.  T.  211  ;  14  R.  246— C.  A.)  not  followed. 

Eeg.  ?•.  Worcestershire  .JJ.,  [1900]  2  Q.  B. 

[576;  69  L.  J.   Q.  P.  826  ;  64  J.  P.  707;  49 

W.  R.  89  ;  83  L.  T.  272— C.  A. 

42.  Refusal — Appeal  to  Quarter  Sessions  — 
yon-appearance  of  Licensing  Justices — Right  of 
Objector  to  he  heard — AppeUanfs  Proof — Pro- 
cedure—  Licensing  Act,  1872  (35  &;  36  Vict.  c.  94), 
s.  i2~Aleho>ise  Act,  1828  (9  Geo.  4,  c.  61),  s.  27.] 
— The  licensing  justices  in  considering  the  ques- 
tion of  the  renewal  of  a  licence  came  to  the 
conclusion  that  it  was  not  a  proper  case  for  a 
renewal.  Notices  of  appeal  were  served  on  the 
justices  and  the  objector.  When  the  appeal 
came  on  to  be  heard  at  quarter  sessions  it  was 
ruled  that  an  objector  had  a  locus  standi.  He 
was  not,  however,  afterwards  called.  The  licens- 
ing justices  did  not  appear.  The  appellant's 
counsel  confined  himself  to  proving  his  notices. 
The   Court,   without   hearing   any   evidence  on 


behalf  of  the  respondents,  or  in  opposition  to 
the  renewal  of  the  licence,  dismissed  the  appeal 
and  refused  to  renew  the  licence. 

Held — that  the  quarter  sessions  were  not 
entitled  to  refuse  to  grant  such  renewal  without 
any  evidence  whatever  being  given  as  to  why 
such  renewal  should  not  be  granted. 

Rnddich  v.  Liverpool  J  J.  ((1876)  42  J.  P.  400) 
followed. 

Decision  of  Div.  Ct.  ([1900]  2  Q.  E.  5  ;  69 
L.  J.  Q.  B.  346  ;  64  J.  P.  453  ;  16  T.  L.  R.  190) 
reversed. 

Evans  r.  Conway  J,L,  [1900]  2  Q.  B.  224  ;  69 

[L.   J.   Q.  B.  636  ;  64  J.  P.   467  ;    48  W.   R. 

577  ;  82  L.  T.  704  ;  16  T.  L.  R.  425— C.  A. 

43.  Report  hij  Justices  of  Licensing  District — 
Consideration  of  Question  if  Renewal  hy  County 
Licenxinq  Committee — Eridence  of  Matters  outside 
Report— Licensing  Act,  1904  (4  Edvv.  7,  c.  23), 
s  I  (2).] — Where  the  justices  of  a  licensing 
district  refer  to  quarter  sessions  the  question  of 
the  renewal  of  an  existing  on-licence  under 
sect.  1  (2)  of  the  Licensing  Act,  1904,  the  evidence 
which  quarter  sessions  are  entitled  to  take  into 
consideration  in  deciding  the  question  of  renewal 
need  not  be  contined  to  evidence  of  the  matters 
contained  in  the  report. 

Decision  of  Div.  Ct.  ([1907]  2  K.  B.  340  ;  76 
L.  J.  K.  B.  718  ;  71  J.  P.  242  ;  96  L.  T.  701  ;  23 
T.  L.  R.  474)  affirmed. 

Ho'WE  r.  Newington  JJ.,  [1908]  1  K.  B.  260  ; 

[77  L.  J.  K.  B.  263  ;  24  T.  L.  R.  174  ;  72  J.  P. 

12  ;  98  L.  T.  79— C.  A. 

44.  Sale  on  or  off  the  Premises — Certificate  as  to 
"  tlie 2)eaceahle  and  orderly  manner  in  witich  such 
house  has  heen  conducted  in  the  past  year"  — 
Spirits  {IrelanxV)  Act,  185t  (17  &  18  Vict.  c.  89), 
s.  11 — Ohligiition  to  Supply  reasoiuihle  Refresh- 
ment to  all  comers.] — D.  &  Co.,  large  distillers 
and  wholesale  and  general  family  wine  and  spirit 
merchants,  held  for  many  years  an  ordinary 
retail  licence  for  consumption  of  spirits  "on  or 
off  the  premises"  in  respect  of  their  place  of 
business  in  Belfast.  Upon  their  application  in 
1899  to  the  justices  of  petty  sessions  for  a  renewal 
of  this  licence,  objection  was  made  by  the  officer 
of  police  that  the  premises  had  not  been  "  con- 
ducted" as  licensed  premises  in  the  past  year. 
Save  that  some  six  half-glasses  of  whisky  had 
been  sold  and  consumed  thereon,  there  was  no 
evidence  of  any  trade  as  publicans  being  carried 
on  by  the  applicants  of  supplying  the  public 
with  intoxicating  liquor  for  consumption  on 
the  premises,  but  there  was  evidence  that  a  large 
trade  was  done  in  sending  out  and  delivering 
from  time  to  time  to  customers  spirits  in  quanti- 
ties between  two  gallons  and  two  quarts — a  trade 
not  covered  either  by  applicants'  wholesale 
licence  :  Spirits  Act,  1880  (43  &  44  Vict.  c.  24, 
ss.  102,  104)  ;  or  their  licence  as  spirit  grocers  : 
Spirits  (Ireland)  Act.  1845  (8  &  9  Vict.  c.  64, 
s.  1). 

Held,  on  application  for  a  certiorari  to  quash 
the  grant  of  a  certificate  by  the  justices — that, 
the    premises    not  having    been  conducted    as 
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licensed  pieiiiiscs  Idi-  tlie  consumption  of  intoxi- 
cating lujuois  on  the  premises  during  the  pre- 
ceding 3'ear,  it  was  not  competent  to  the  sessions 
to  giant  a  certificate  as  to  the  peaceable  and 
orderly  manner  in  which  the  same  had  been  con- 
ducted, UH  licensed  premises,  in  that  period. 

lle(/.  V.  lleeorder  of  Dull  In  ((1885)  16  L.  R.  Ir. 
424)  and  Ihy.  v.  Armagh  Justices  ([ISO?]  2  Ir.  K. 
r)7)  applied. 

Qutere,  as  to  the  liability  of  a  licensed  publican 
to  supply  reasonable  refreshment. 

Eeg.   r.   A>-TRIM    J  J.,    [1900]    2    I.    E.   4!»2— 

[Q.  B.  Div. 


45,  Transfer  Opposed — Beneiml  Opposed  on 
mine  Grounds — Xo  Estoppel — Mine  and  Beer- 
house Act,  18(;9  (32  &  33  Vict.  c.  27),  ss.  8,  19.]— 
The  appellant  applied  to  transfer  sessions  for 
the  transfer  to  him  of  the  licence  of  a  certain 
beerhouse.  The  police  opposed  tlie  transfer  on 
one  of  the  grounds  set  out  in  sect.  8  of  the  Wine 
and  Beerhouse  Act,  1867,  namely  that  the  house 
was  of  a  disorderly  character,  and  they  produced 
in  proof  the  certificate  of  a  conviction  of  the 
previous  tenant  for  permitting  betting  on  the 
premises.  Tlie  transfer  was  granted.  At  brewster 
sessions  the  same  applicant  applied  for  a  renewal, 
and  the  police  opposed  the  renewal  on  the  same 
ground.     The  renewal  was  refused. 

Held — that  the  justices  at  brewster  sessions 
were  not  estopped  froni  refusing  the  renewal 
because  the  ground  on  which  it  was  opposeil  was 
the  same  as  that  on  which  the  transfer  had  been 
opposed  at  transfer  sessions.     Appeal  dismissed. 

SaiiTH  V.  Shann,  [1898]   2  Q.  B.  347  ;  67  L.  J. 
[Q.  B.  819 :  79  L.  T.  77  ;  14  T.  L.  R.  443— 

Div.  Ct. 


46.  Unp'tness  of  Applicant — Absence  of  Ohjec- 
tlon — Justices  acting  on  their  own  Knoicledge.^  — 
An  applicant  for  the  renewal  of  a  publican's 
licence  appeared  at  the  annual  licensing  sessions 
in  a  drunken  and  riotous  state,  and  had  that 
same  day,  and  before  the  same  bench,  pleaded 
guilty  to  .i-everal  charges  of  drunktnnets  and 
disorderly  conduct. 

Held — that  the  justices  were  at  liberty  to  act 
(though  !io  objection  was  raised)  on  their  own 
knowledge  of  his  character  so  derived,  ani  to 
refuse  the  application. 

Reg.    r.   CARLOW    JJ.,    [1902]    2    I.   R.    142  — 

[Q.  B.  Div. 

(b)  Compensation  on  Refusal. 

47.  Appeal  from  Compensation  Aufhorltg  In 
County  Borou(fh  to  Quarter  Sessions  of  the 
Count ij—Aleh<  use  Act,  1828  (9  Geo.  4,  c.  61), 
s.  21 —Licensing  Act,  1904  (4  Edw.  7.  c.  23), 
*•*'.  1  (I),  5,  8.] — No  appeal  lies  to  the  quarter 
sessions  of  the  county  from  the  whole  body  of 
justices  acting  in   and    for   a   county   borough 


sitting  as  a  compensation  authority  under  the 
Licensing  Act,  19U4. 

R.  r.   Southampton  JJ.,  Ex  parte  Fuller 

[and  Donkin.  [190(;]  1  K.  B.  50o  :  75  L.  J. 

K.  B.  322  ;  70  J.   P.   137  ;  54  W.   R.  530  ;  94 

L.  T.  442  ;  22  T.  L.  R.  345— Div.  Ct. 

48.  Compensation — Assessment  of — Principles 
to  he  Adopted — Licensing  Act,  1904  (4  Edw.  7, 
c.  23),  s.  2.] — The  Court  laid  down  and  explained 
the  principles  to  be  applied  in  determining  the 
amount  of  compensation  to  be  paid  in  the  case 
of  reported  licences,  in  such  a  case  the  tribunal 
must  ascertain  the  price  of  the  licensed  premises 
in  the  open  market,  then  add  to  tiiat  the 
depreciation,  if  any,  of  the  trade  fixtures  caused 
by  the  renewal  being  refused,  and  must  deduce 
from  that  sum  the  price  which  the  premises 
would  fetch  in  the  oj)eu  market  if  unlicensetl. 
In  order  to  ascertain  the  price  of  the  licensed 
premises  in  the  open  market,  if  the  premises  are 
let  at  a  rack-rent,  the  rack-rent  should  be 
capitalised ;  if  the  premises  are  owned  by  a 
brewer  and  let  to  a  tenant  as  a  tied  house  at  less 
than  a  rack-rent,  the  rent  payable  and  the  profits 
derived  fiom  the  sale  of  liquor  on  the  premises 
form  the  basis  of  the  valuation.  To  arrive  at 
the  iirofits  from  the  sale  of  liquor  evidence  of 
the  amount  and  quality  of  the  liquors  supplied 
to  the  house  over  a  fair  period  of  time  is  admis- 
sible as  well  as  evidence  of  the  position  and 
structural  condition  of  the  premises  and  the 
character  of  the  district.  The  evidence  as  to- 
profits  must  not  include  facts  of  a  personal  or 
special  character,  but  only  such  as  are  normal 
and  ordinary.  The  annual  profits  and  the  annual 
rent  must  be  capitalised,  but  the  number  of 
years'  purchase  to  be  adopted  will  vary  with  the 
character  of  the  premises,  the  circumstances  of 
the  locality,  the  prospects  of  business,  the  general 
state  of  the  liquor  trade,  and  the  competition  in 
the  market  for  a  similar  class  of  property.  In 
the  valuation  nothing  should  be  included  in 
respect  of  the  tenant's  interest  in  the  licensed 
premises. 

Ix  RE  Ashby's  Gobham  Brewery  Co.,  [190.1] 
[2  K.  B.  754  ;  75  L.  J.  K.  B.  983 ;  70  J.  B. 
372;    95    L.    T.    260;    22    T.    L.    R.   725  — 

Kennedy,  J. 

49.  Compensation  —  Claims  to  —  Right  of 
Lessees  and  Mortgagees  —  Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  .v.  2.] — A  brewery  company  by 
a  trust  deed  conveyed  (Inter  alia)  a  licensed 
house,  of  whicii  they  were  the  lessees,  to  trustees, 
for  debenture-holders  as  security  for  the  repay- 
ment of  the  debentures.  The  charge  crcatet.1 
was  a  floating  charge,  and  the  trustees  were  to 
l)ermit  the  company  to  hold  the  premises  and  to 
receive  the  rents  and  profits  thereof,  and  to  carry 
on  thereon  any  business  authmised  by  the 
memorandum  of  association  until  the  security 
should  become  enfoiceable,  and  in  that  event, 
the  trustees  might  enter  and  take  possession  of 
the  premises  and  receive  the  rents  and  profits 
thereof.  The  renewal  of  the  licence  was  subse- 
quently refused,  and  in  respect  thereof  compen- 
sation was  awarded  to  the  company  under  sect.  2 
of  the  Licensing  Act,  1904. 
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Held— that  the  trustees,  as  mortgagees,  were 
entitled  to  receive  the  compensation  money,  but 
that,  as  the  security  was  not  yet  enforceable,  the 
money  must  be  invested  and  tlae  interest  thereon 
paid  to  the  company. 

Law  Guarantee  and  Trust  Society,  Ld.  r. 

[MiTCHAM  AKD  CheAM  BreWERY  CO.,  [190(5] 

2  Ch.  98 ;  75  L.  J.  Ch.  556  ;  54  W.  R.  551  ;  94 

L.  T.  809  ;  22  T.  L.  R.  499— Kekewich,  J. 

50.    Compensation — Claims  to— Company 

Trustees  for  Debenture  Holders  —  Right  to 
Receive  Compensation  3Ionnj— Reinvestment  in 
Other  Licensed  Premises.] — A  brewery  com- 
pany mortgaged  their  pnoperties  to  trustees 
for  debenture-holders.  By  clause  20  of  the 
trust  deed,  at  any  time  before  the  security 
became  enforceable  the  trustees  might,  if  in 
their  opinion  the  stock-holders  would  not  be 
prejudiced  thereby,  upon  the  application  and  at 
the  exj.ense  of  the  company  Qnfer  alia),  settle, 
adjust,  refer  to  arbitration,  compromise  and 
arrange  all  accounts,  reckonings,  controversies, 
questions,  claims  and  demands  whatsoever,  open^ 
unsettled,  or  pending  with  any  person  or  persons 
in  relation  to  the  mortgaged  premises,  and  also 
generally  act  in  relation  to  the  mortgaged 
premises  in  such  manner  as  the  trustees  might 
think  expedient  in  the  interest  of  the  stock- 
holders. By  clause  21  the  trustees  were  to  hold 
all  net  capital  monies  arising  under  clause  20 
upon  trust  {inter  alia),  to  lay  out  the  same,  if 
they  should  think  tit,  in  the  purchase  of  other 
property  convenient  for  the  purposes  of  the 
company,  including  freehold,  leasehold,  and 
copyhold  hereditaments,  but  so  that  they  should 
become  subject  to  all  the  trusts,  powers,  and 
provisions  of  the  deed.  Clause  25  was  the  usual 
trust  investment  clause. 

The  security  not  having  become  enforceable, 
a  compensation  authority  approved  the  payment 
of  £2,813  compensation  money  to  the  company 
in  respect  of  the  licence  of  one  of  the  mortgaged 
beerhouses  referred  to  and  refused  by  them.  The 
trustees  did  not  ai)pear  before  the  compensation 
authority  as  "  parties  interested,"  but  concuried 
m  an  arrangement  that  the  company  should 
appear. 

It  was  agreed  on  the  hearing  of  an  originating 
summons  taken  out  by  the  trustees  against  the 
company  that  on  the  authority  of  Law  Gxarantee 
ISocietii,  Ld.  V.  Mitcham  and  CJieam  Brea-eru 
Co.,Ld.{l\m;}  2  Ch.  98,  104  ;  75  L.  J.  Ch.  556  • 
54  W.  K.  551  ;  94  L.  T.  809  :  22  T,  L.  R.  449— 
Kekewich,  J.,  supra),  the  £2,813  compensation 
money  must  be  paid  over  to  the  trustees  It 
was  : — 


51,  The  debenture  trust  deed  of  a  brewerv 
company  provided  that  until  the  security  became 
enforceable  the  trustees  might  sell  and  convert, 
or  concur  in  selling  and  converting,  the  property 
included  in  the  deed,  and  should  hold  the  capital 
monies  arising  therefrom  upon  trust  to  lay  the 
same  out  (^inter  alia)  in  the  purchase  of  other 
licensed  premises  suitable  for  the  company's- 
business. 

Held — that  compensation  money  paid  under 
the  provisions  of  the  Licensing  Act,  1904,  was- 
capital  money  and  might  be  laid  out  by  the 
trustees  in  the  purchase  of  other  licensed 
premises. 

Law  Guarantee  and  Trnst  Societi/  v.  Mitcham 
and  Cheam  Brewery  Co.  ([190C]  2  Ch.  98;  7.> 
L.  J.  Ch.  550  :  54  W.  R.  551  ;  94  L,  T,  809  ;  22 
T.  L.  R.  449 — Kekewich,  J.,  Xo,  49,  svj^ra) 
explained.  ' 

jVoakes  v,  JToakes  c?'  Co.  (supra)  approved. 

Daw,sox  r.  Braime's  Tadcaster  Breweries,. 

[Ld.,  [1907]  2  Ch.  359  ;  76  L.  J.  Ch.  588;  97 

L.  T.  83  ;  14  Manson,  254— Kekewich,  J. 


62.  Compensation — Division  of — Lcstsor  and 
Lessee  who  is  a  Brewer— Ko  Covenant  to  Main- 
tain Licence — Basis  of  Apportionment — Refer- 
ence of  Apportionment  to  County  Court — Appeal 
—Licensiny  Act,  1904  (4  Edw.  7,  c.  23),  ,s\  2  (1)^ 
(2),  (3).] — Where  the  question  of  the  division  of 
an  amount  of  compensation  between  the  parties- 
interested  in  a  licence,  which  has  been  refused 
under  sect.  2  (1)  of  the  Licensing  Act,  1904,  is- 
referred  to  a  county  court  judge  under  sect.  2 
(3)  of  that  Act,  an  appeal  from  his  decision  on  a 
point  of  law  lies  to  the  High  Court. 

In  dividing  such  a  sum  between  the  lessees  for 
a  term  and  the  reversioner,  regard  must  be  had 
to  the  contractual  relations  between  the  parties. 
If  there  is  nothing  in  the  lease  or  in  the  character 
of  the  property  demised  which  will  lead  to  the 
valire  of  the  property  being  lessened  when  the 
reversion  accrues— if  there  is  nothing  to  waste 
the  property — the  division  will  be  according  to- 
the  extent  and  duration  of  the  respective  interests 
— proportions  determined  by  actuarial  calcula- 
tion. 

Accordingly,  where  the  persons  interested,, 
amongst  whom  such  a  sum  of  £603  is  to  be 
apportioned,  are  the  lessors,  the  lessees  at  a 
peppercorn  rent  for  a  term  of  seventy-five  years,. 
of  which  twenty  were  unexpired  when  the 
licence  was  extinguished,  and  the  licensee,  a 
tenant  of  the  lessees  (who  by  agreement  was  to 
receive  £75  to  be  paid  rateably  by  the  two  other 
^^^^  _^^^^^  parties)  of  an  ««/e-1869   beerhouse  ;  and  where 

was  a  "  controversy  "  In'^ielat ion"  toThe  licensed  I  ^^^^  ^^s^^es  are  under  no  covenant  to  maintain  the 
premises,  and  that  the  £2  813  compensation  ^^'^^^'  ^"*  ^^'®  ^^^^^  covenant  to  keep  the 
monies  were  capital  monies  arisin"-  under  P''^™^^^*^  ™  repau-,  this  sum  must  be  apportioned 
clause  20,  and  could  under  clause  21  be°invested  l^  ^'^^  ^'^'^  ^Qssees,  the  present  value  of  an  annuity 
by  the  trustees  in  the  purchase  of  other  licensed      .''l'^^'!*^'  ^'^""P  ""'"^  ^'l^  ^''^''^''^  ^^^^  present  value 

of  the  deferred  capital,  the   interest   on  which 
,^  would  proiluce  that  annuity,  calculated  at  the 

r-K  r    T  f,^^^^^  ^  ^''^•'  L^-'  [l-*07]  1  Ch.  64  ;      ate  in  this  country  for  money  foreborne,  wheie 
L    .,.VV   T  "•  ^"^  '  ^^  '^'  ^''  ^'^'^  '  ''^  ^'-  '^-  ^^'' '      ^^^^'^  ^^  ^°  risk— in  this  case  agreed  at  4  per 
-0  I.  L.  h.  16  ;  14  Manson,  28— Neville,  J.  f  cent.— and  the  amounts  will  be,  after  deduction. 


Held— that    the    question   of   compensation 


premi.ses 
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Renewal  of  Licences— Cotdinued. 

■oi  the  £.::>,  to  the  lessees  £287  4.?.  and  to  the 
lessors  £2i0  16.v. 

XiVEKPOOL  Corporation  r.  Peter  Walker  & 
[Sox,  Ld.,  (1'J07)  71  J.  P.  524— Div.  Ct. 

53.  Compensation  Charge— 'Exemption  from 
<_'}intge<ih\litij  at  maximum  Bate — Hotel — Por- 
tion of  Premixcx  of  greater  Annual  Value  than 
£2.')  .set  apart  and  axed  as  a  Piihlic-houae — 
I'aed  for  Pnrpa.w  to  which  Holding  a  Licence  is 
AuxHiarg — Licencing  Act,  1901  (1  Kdw.  7,  c.  2S), 
Sched.  I— Inland  Revenue  Act,  1880  (13 .5c  44  Vict. 
c.  20),  .y.  4.S.] — Where  a  portion  of  the  premises 
•of  an  ordinary  large  hotel  is  set  apart  and  used 
.as  a  pubhc-house,  and  the  annual  value  of  such 
]rortion  is  more  than  £25,  so  that  sect.  3  of  the 
Inland  Pe venue  Act,  1880,  does  not  apply  to  it, 
the  hotel  cannot  be  exempted  fiom  chargeability 
to  the  Compensation  Fund  under  the  Licensing 
Act,  1904,  at  the  maximum  rate.  Such  an  hotel 
does  not  come  within  the  words  "used  .  ,  .  . 
for  any  other  purpose  to  which  the  holding  of  a 
licence  is  merely  auxiliary"  in  the  note  to  the 
first  schedule  to  the  Act. 

H.  r.  Carter  and  Others,  [1907]  1  K.  B.  298  ; 

[7(1  L.  J.  K.  B.  137  :  71  J.  P.  60  ;  95  L.  T.  910  ; 

23  T.  L.  E.  25— Div.  Ct. 

54.  Compensation  Charge — Licence  Referred 
to  (Quarter  Sessions  —  Licence  Not  Renewed — 
Right  to  Recover  Payment — Licensing  Aci,  1904 
(4  Edw.  7,  c.  23),  s.  1.]— A  licence  which  has 
been  referred  to  quarter  sessions  under  sect.  1  of 
the  Licensing  Act,  1904,  and  which  has,  there- 
fore, been  provisionally  renewed,  is  not  an 
"••existing  on-licence  renewed"  unless  quarter 
sessions  decide  not  to  refuse  the  renewal  of  it, 
and  hence  no  charge  is  payable  in  respect  of  such 
licence  to  the  comi)ensation  fund. 

^lALKix  r.  Rex,  [1906]  2  K.  B.  886  ;  75  L.  J.  K.  B. 

[884  ;  70  J.  P.  506  ;  95  L.  T.  448  ;  22  T.  L.  E. 

807— Walton,  J. 

55.  Compensation  Charge — Period  for  ichich 
Paid— Licensing  Act,  1904  (4  YAw.  l\  c.  23),  s. 
•^.  ] — Tlie  compensation  charge  imjiosed  "  in  each 
year"  by  quarter  sessions  on  all  existing  on- 
licences  under  sect.  3  of  the  Licensing  Act,  1904, 
is  paid  in  respect  of  the  year  dating  from  April 
5th. 

Horton   ?•.    Penn,    [1907]    1    K.    B.    561;    76 

[L.  J.  K.  B.  340  ;  71  J.  P.  115  ;  96  L.  T.  228  : 

23  T.  L.  E.  290— Div.  Ct. 

56.  Count g    Borough— "  Mliole   hody  of  Jus-' 
tiees" — Miniirity  of  Justices  pre-ient— Refusal  to  | 
Renew  —  Jnri.sdiction  —  Licensing  Rule's,    1901,  I 
'■■  2— Licensing  Act,  190 1  (4  Edw.  1,  c.  23), .?.?.  1 ,  5,  i 
jiuh-s.  2,  8.] — Where  the  compensation  authoritv  i 
in  a  county  borough,  to  whom  theqirestion  of  the 
rennval    of    an   on-licence    is    referred    under  j 
sect.  1,  sub-sect.  2,  of  the  Licensing  Act,  1904,  : 
<5onsi-<ts  of  the  whole  body  of  justices  acting  in  ! 
iind  for  the  borough,  there  having  been  no  dele-  | 
gation   by   the   latter   of    their  powers  in   that 
respect  to  a  committee  under  sect.  5.  sub-sect.  2. 
of  the  Act,  in  tiie  absence  of  any  rule  taade  by 


the  Secretary  of  State  under  sect.  6,  a  minority 
of  the  whole  body  of  justices  who  are  not  dis- 
qualified have  no  jurisdiction  to  deal  with  the 
matter.  A  majority  at  least  of  the  justices  who 
are  not  disqualified  must  be  present  and  act. 
Sed  quccre,  whether  a  majority  is  sufficient. 

The  King  r.  Leeds  JJ.,  Ex    parte  Binns, 
[(1906)    70    J.   P.    517  ;    23   T.    L.   E.    48— 

Div.  Ct. 

57.  Bisr/ualif cation  of  Justice — Ju.stice  sittitig 
as  Licensing  Judice — Same  Justice  sitting  as 
Meniher  of  Licensing  Committee  of  Quarter 
Sessions — Licensing  Act,  1904  (4  lOdvv.  7,  c.  23).] 
— The  holders  of  a  licence  applied  to  the  licensing 
justices  of  a  borough  for  a  renewal  of  their 
licence.  The  licensing  justices  referred  the 
question  of  the  renewal  of  the  licence  to  the 
quarter  sessions  for  the  county.  One  B.,  a 
justice,  presided  at  the  licensing  meeting  for 
the  borough,  and  he  was  also  one  of  the  sitting 
justices  when  the  case  came  on  before  the 
licensing  committee  of  quarter  sessions,  leaving 
the  Court  with  them  when  they  retired  to  con- 
sider their  decision,  but  he  had  taken  no  part  in 
instructing  counsel  who  appeared  for  the 
licensing  justices. 

Held — that  the  fact  that  the  justice  sat  with 
the  licensing  justices  of  the  borough  did  not  pre- 
clude him  from  sitting  as  a  member  of  the 
licensing  committee  to  consider  reports  from 
such  borough  justices. 

Rex  r.  Cheshire  JJ.,  [PJOiJ]  1  K.  B.  362  ;  75 

[L.J.  K.  B.  290  ;  70  J.  P.  172  :  54  W.  R.  482  ; 

94  L.  T.  412  ;  22  T.  L.  R.  238— Div.  Ct. 

68.  Procedure  —  Evidence  —  Bifferentiativn 
between  Houses  —  Licensing  Act,  1904  (4 
Edw.  7,  c.  23),  s.  1.]  —  'The  renewal  of 
an  "  existing  on-licence  "  was  objected  to 
on  the  grounds  that  a  fully  licensed  house 
was  not  required  at  the  place  where  the 
premises  were  situated,  that,  having  regard  to 
the  character  and  necessities  of  the  neighbour- 
hood and  number  of  licensed  premises  in  the 
immediate  vicinity,  the  licence  was  unnecessary, 
and  that  in  the  interests  of  the  public  the  renewal 
of  the  licence  was  not  desirable.  The  licensing 
justices  referred  the  matter  to  the  com[)ensation 
authority  under  sect.  1  (2)  of  the  Licensing 
Act,  1904. 

The  compensation  authority  having  heard  evi- 
dence as  to  the  number  of  licensed  houses  in  the 
neighbourhood,  and  also  as  to  the  structural  con- 
dition of  the  house  in  question,  its  convenience 
for  iiolice  supervision,  and  the  class  of  trade 
carried  on  th.ere,  refused  to  renew  the  licence, 
subject  to  the  payment  of  compensation  under 
the  Act. 

Held — (1)  that  (assuming  the  compensation 
authority  were  acting  in  a  judicial  capacity) 
there  was  evidence  upon  which  they  could  come 
to  the  conclusion,  not  only  that  there  were  too 
many  licensed  houses  in  the  neighbourhood,  but 
also  that  the  licence  in  question  was  the  one 
that  should  be  refused  :  and  (2)  that  for  the 
purpose  of  deciding  which  of  a  number  of 
licences   shoulil    be   refused,   the   compensation 
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Kenewal  of  Licences — Continned.  ' 

iiuthority  are  entitled  to  hear  evidence  upon 
matters  other  than  those  stated  as  the  grounds 
of  objection  to  the  renewal  of  the  licence  before 
the  licensing  justices. 

Hex  v.  Drixkwatkr  and  Others,  Ex  parte 
rCoNWAY.  (lyoti)  70  J.  p.  1  ;  22  T.  L.  E.  12— 

C.  A. 

59.  Procedure.  —  Evidence  —  AdnilssibUlty  of 
Iteport — Xo  evidence  to  Differentiate  from  other 
Jjicensed.  Houses  in  the  District — Evidence  on 
ivhich  Justices  Entitled  to  Act — Licensing  Act, 
1872  (3.")  k.  36  Vict.  c.  9i),  s.  tt2 — Licensing  Act, 
1904  (4  Edw.  7,  c.  28),  s.  1 — Licensing  Rules, 
No.  37.] — The  question  of  the  renewal  of  a 
licence  for  a  house,  the  property  of  the  appel- 
lants, was  referred  by  the  licensing  justices  to 
<[uarter  sessions.  At  the  hearing  before  quarter 
^essions  no  evidence  was  given  to  distinguish 
such  house  from  others  in  the  neighbourhood, 
tout  quarter  sessions  had  before  them  the  report 
of  the  licensing  justices,  which  stated  the  number 
iind  names  of  the  liceuseil  houses  within  151 
3'ards  of  the  house  in  question  ;  that  the  house 
was  one  of  the  smallest,  and  that  the  number  of 
licensed  houses  in  the  area  being  excessive,  it 
was  recommended  that  the  renewal  of  the  appel- 
lants' licence  ought  to  be  refused. 

Held — that,  the  report  not  being  on  oath, 
there  was  no  evidence  distinguishing  the  house 
in  question  from  the  other  houses,  and  the 
quarter  sessions  had  no  jurisdiction  to  refuse 
the  renewal. 
Dartford  Brewery  Co.  r.  Lon'dox  Quarter 

[Sessions,  [19 )«]    1    K.   B.  69.">  ;    75   L.   J. 

K.  B.  597;    70  J.  P.  197;  94   L.  T.   782:  22 
T.  L.  R.  491— Div.  Ct. 

For   other    cases  on    Differentiation   see- 
under  (a)  Jurisdiction  and  Procedure 

60.  Procedure  —  Eridence  ■ — •  Delegation  hg 
Licensing  Justices  to  Coniniitte.es  —  Be.port 
of  Committees — Resolution  to  Refer  Question 
■if  Reneical  to  Quarter  Sessions  —  Report 
■made  to  Quarter  Sessions  —  Admissihilitg 
of  Cross-era  mi  nation  as  to  Jfnuses  in  the 
Xeighhourhood — Licensing  Act,  1904  (4  Edw.  7, 
■c.  23),  s.  1.] — The  appellants  were  the  tenants 
and  owners  uf  a  beerhouse  continuously  licensed 
since  1869.  The  respondents  were  the  licensing 
justices  for  the  district  within  which  the  beer- 
house was  situate.  At  the  annual  licensing 
meeting  the  appellants  applied  for  a  renewal  ; 
but  the  justices  referred  the  matter  to  the 
quarter  sessions,  together  with  their  report 
thereon.  In  that  report  they  stated  that  they 
had  appointed  committees  who  had  visited  and 
made  inquiries  concerning  the  licensed  houses  in 
the  district  and  made  reports  to  them,  which 
they  had  adoi»ted,  and  notices  had  been  served 
on  certain  licensees,  including  the  ajjpellants, 
that  the  renewal  would  be  opposed  on  the  ground 
that  the  licence  was  not  re(iuired  and  that  the 
number  of  licensed  houses  in  the  neighbourhood 
was  excessive.  At  the  general  annual  licensing 
meeting  the  justices  heard  police  evidence  with 
regard   to  each  particular  house  and  the  other 


houses  contiguous  thereto.  At  quarter  sessions 
the  appellants'  counsel  contended  that  the 
report  was  not  made  according  to  law  upon  the 
ground  that  the  licensing  justices  had  no  juris- 
diction to  delegate  their  duties  to  committees, 
and  that  the  justices  had  accepted  the  reports  of 
such  committees  without  setting  them  out  in 
their  report  to  quarter  sessions  and  the  appel- 
lants had  no  opportunity  of  meeting  the  same. 
Further,  the  appellants'  counsel  desired  to  cross- 
examine  the  police  witnesses  at  qiiarter  sessions 
as  to  the  conduct  of  licensed  houses  contiguous 
to  the  appellants'  house  and  similar  thereto,  the 
licensees  of  which  had  been  convicted  of  offences 
against  the  licensing  laws,  but  which  had  not 
been  referred  to  quarter  sessions,  and  this  pro- 
posed cross-examination  was  not  allowed. 

Held — (1)  that  as  it  appeared  (though  it  was 
not  stated  in  the  case)  that  all  the  facts  con- 
tained in  the  reports  of  the  committees  were 
reported  to  quarter  sessions,  there  was  no  objec- 
tion to  the  report  on  the  ground  urged  by  the 
appellants,  but  (2)  that  the  questions  sought  to 
be  put  in  cross-examination  before  the  quarter 
sessions  were  admissible. 

Morgan  r.  Aylesford  (Kent)  J.J..   [19061  1 

[K.  B.  437  ;  75  L.  J.  K.  B.  266  ;  70  J.  P.  155  ; 

94  L.  T.  483  ;  22  T.  L.  R.  229— Div.  Ct. 

61.  Procedure — Power  of  Authoritg  to  state  a 
Special  Case — Licensing  Act,  1904  (4  Edw.  7, 
c.  23).] — The  committee  of  quarter  sessions, 
sitting  as  the  compensation  authority,  at  their 
principal  meeting  under  the  Licensing  Act, 
1904,  have  power  to  state  a  special  case  for  the 
consideration  of  the  King's  Bench  Division. 

Rex  v.  Southampton  JJ.,  Ex  parte  Cardy, 

[1906]  1  K.  B.  446;  75   L.  J.   K.   B.  295  ;  70 

J.    P.   175  :    54  W.  R.   484  ;  94  L.  T.  437  ;  22 

T.  L.  R.  236— Div.  Ct. 


III.  TEANSFERS  AND  REMOVALS. 

62.  Appeal  ag'dn.-^t  Rifusul  to  Transfer— Costs 
of  Successful  Appeal  —  Certiorari  —  Alehouse 
Act,  1828  (9  Geo.  4,  c.  61),  ss.  27,  29.]— On  the 
licensing  justices  refusing  to  transfer  a  licence_^ 
there  was  an  appeal  to  quarter  sessions  which 
was  allowed. 

The  quarter  sessions  further  ordered  the  justice? 
to  pay  the  appellants'  costs  and  the  treasurer  of 
the  County  Council  of  London  to  refund  such 
funds  to  the  justices,  and  also  the  solicitor  and 
client  costs  of  the  justices  themselves. 

Held — that  there  was  no  jurisdiction  itnder 
sects.  27  and  29  of  the  Alehouse  Act,  1828,  to 
make  the  order. 

Reg.  /■.  London  J  J  .  Ex  part  e  London  County 

[Council,  (1898)  62  J.  P.  517  ;  78  L.  T.  559  ; 

46  W.  R.  558— Div.  Ct. 

63.  Decease  of  Tenant — Grant  of  Licence  to 
Xeui  Tenant  of  House  so  becoming  Unoccupied — 
The  Alehou.^e  Act,  1828  (9  Geo.  4,  c.  61),  s.  14.] 
— In  August,  1896,  a  full  licence  was  granted  to 
M.  E.  for  the  M.  Inn,  D.  In  November,  1896,  she 
died  intestate,  and  the  landlord  took  possession 
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of  the  premises.  The  appellant  was  admitted 
into  possession  of  the  premises  by  the  landlord. 
A  beer  merchant  realised  all  the  effects  on  the 
premises  and  applied  the  proceeds  to  pay  a  debt 
owing  to  him,  and  the  licence  was  handed  over 
to  the  appellant  for  a  consideration. 

On  February  24th,  1897,  an  application  was 
made  at  petty  sessions  on  behalf  of  the  appellant 
for  the  transfer  of  the  grant  of  a  licence  under 
y  Geo.  4,  c.  (51,  s.  14,  until  the  ex[)iration  of  the 
current  licensing  year,  but  that  was  refused. 

The  appellant  then  appealed  to  quarter  sessions, 
but  the  Court  held  that  they  had  no  power  to 
hear  the  case  because  it  did  not  come  within 
9  Geo.  4,  c.  61,  s.  14. 

By  sect.  14  of  that  Act,  if  any  person  duly 
licensed  under  the  Act  shall  die,  and  in  cer- 
tain other  contingencies  whereby  the  licensed 
premises  become  unoccupied,  the  justices  shall 
have  power  to  grant  a  licence  to  the  heirs  or 
administrators  of  the  person  so  dying,  or  to  the 
tenant  or  occupier  of  a  house  having  become 
so  unoccupied. 

Held — that  a  case  such  as  the  present  came 
within  the  Act,  and  the  justices  at  quarter 
sessions  had  jurisdiction  to  hear  it. 

Davies   r.    EVAKS,   (1898)   62   J.    P.    120  ;  77 
[L.  T.  688  ;  14  T.  L.  E.  163— Div.  Ct. 

64.  Jnrisdwtinn  —  Mandamus  —  Certiorari  — 
Alehouse  Act,  1828  (9  Geo.  4,  c.  61),  ss.  4,  14.]— 
Justices  cannot  transfer  a  licence,  under  the 
Alehouse  Act,  1828,  hehi  by  a  person  who  has 
never  occupied  the  premises  in  respect  of  which 
the  licence  was  granted,  and  where  no  liquors 
have  been  sold  in  pursuance  of  such  licence. 

In  such  a  case,  although  a  writ  of  certiorari 
cannot  issue  to  justices  sitting  in  licensing 
matters  on  the  authority  of  Beg.  v.  Sharman 
(78  L.  T.  Eep.  320),  a  writ  of  ma'idavivs  can  go 
ordering  them  to  hear  and  determine  according 
to  law. 

Eeg.  /•.  COTHAM,  [1898]   1   Q.  B.  802  ;  62  J.  P. 

[435  ;  67  L.  J.  Q.  B.  632  ;  78  L.  T.  468  :  14 

T.  L.  E.  367  ;  46  W.  E.  512— Div.  Ct. 

65.  Jurisdlctiim  —  Transfer  of  Licence  on 
Cvnd'dion  no  Liqvov  Sold  on  the  Preiniscis — 
Svhxeqvent  Appllcatkm  for  Transfer  of  Licence 
— Inn  "  fhcretojore  kcj)t"—Alehovse  Act,  1828 
(9  Geo.  4,  c.  6i),  ss.  4,  14.] — A  licence-holder 
became  bankiupt,  and  W.  applied  for  a  transfer 
of  the  licence  to  himself.  The  day  before  the 
application  was  made  W.  received  the  key  of 
the  premises,  put  fuiniture  in  the  house,  and 
gave  orders  as  to  painting,  <S:c.  The  licensing 
justices  refused  the  application  for  the  transfer 
to  W.  He  appealed  to  quarter  sessions,  who 
decided  that  he  was  not  a  tit  and  proper  person 
to  hold  the  licence,  but  nevertheless  granted 
it  to  him  on  the  understanding  ihat  he  would 
not  sell  liquors  under  it  and  would  api>ly  for  a 
transfer  of  it  to  another  person  at  the  eailiest 
opportunity.  W.  never  resided  in  the  house, 
but  he  let  looms  to  ceitain  clubs  who  held  their 
meetings  theie  :  l,e  abided  by  the  condition 
not  to  sell  intoxicating  liquors  under  the  licence, 
and  applied  for  a  transfer  to  one  S.,  who  hail 


agreed  to  take  the  house,  and  entered  into- 
possession.  The  justices  decided  that  they  had 
no  jurisdiction  on  the  ground  that  W.  had  not 
"theretofore  kept"  the  house  as  an  inn.  The 
quarter  sessions,  on  appeal,  reversed  the  decision 
of  the  justices,  and  granted  the  transfer. 

Held — that  the  quarter  sessions  were  entitled 
to  hold  that  W.  had  kept  the  premises  as  an  inn. 

R.  V.  Cotham  ([1898]  1  Q.  B.  802  ;  67  L.  J. 
Q.  B.  632  ;  62  J.  P.  435  ;  46  W.  E.  512  ;  78  L.  T, 
468 — Div.  Ct.,  supra^  consideied. 

Wilson  r.  Crewe  JJ.,  [1905]  1  K.  B.  491 ;  74 

[L.  J.  K.  B.  394  ;  69  J.  P.  HI  :  53  W.  E.  382  ; 

92  L.  T.  164  ;  21  T.  L.  E.  233— Div.  Ct. 

66.  Jurisdiction  —  Off-Licence  —  Grocer  — 
Licence  Granted  on  Condition  to  give  up  same 
upon  Licensee  Leaving — Application,  for  Trans- 
fer—Beerhouse Act,  1830  (11  Geo.  4  4c  1  Will.  4, 
c.  67).] — An  off-licence  was  granted  to  the 
occupier  of  a  grocer's  shop  upon  the  condition 
that  the  licence  should  be  given  up  upon  the 
applicant  leaving  or  ceasing  to  carry  on  the 
grocery  business  upon  the  premises.  The  licensee 
sold  his  business,  and  the  purchaser  applied  to 
the  licensing  justices  for  a  transfer  of  the  licence 
to  him.  The  justices  refused  to  grant  the  trans- 
fer, on  the  ground  that  they  were  debarred  from 
so  doing  by  the  condition  upon  which  the  licence 
was  granted. 

Held — that  the  condition  was  not  an  abso- 
lute bar  to  the  transfer  of  the  licence,  but  only 
a  matter  to  be  taken  into  consideration  by  the 
justices  when  considering  whether  or  no  in  their 
cliscretion  they  would  grant  the  transfer. 

Gee    /•.   Oldham    JJ.,  (1902)  66    J.   P.   341  ; 
[50  W.  E.  394  ;  86  L.  T.  389  ;   18  T.  L.  E.  34S 

—Div.  Ct. 

67.  Licensed  Premises — Bemolitionfor  Puhlic 
Purpose — Transfer  to  Neio  Premises — "  Person 
ichose  hovse  shall  be  pvlled  doicn''—Into.vicatin(f 
Liquor  Licensing  Act,  1828  (9  Geo.  4,  c.  61), 
.*.  14. J — The  only  peison  entitled  to  apply,  under 
sect,  14  of  the  Intoxicating  Liquor  Licensing 
Act,  1828,  for  the  transfer  to  new  premises  of 
the  licence  of  premises  [)ulled  down  or  about  to 
be  pulled  down  for  a  })ublic  purpose  is  the 
peison  who,  at  the  time  when  the  premises  were 
pulled  down  or  about  to  be  pulled  down,  was  the 
person  who  kept  and  was  duly  licensed  under  the 
Act  to  keep  such  premises  as  an  inn. 

Eeg.   r.  Yorkshire  West    Eidixg  JJ.,  Ex 

[PARTE  Shaw,  [1898]  1  Q.  B.  503  ;  62  J.  P. 

197  ;  67  L.   J.   Q.  B.  279  ;    78  L.   T.  47  ;  14 

T.  L.  E.  89  ;  46  W.  E.  334— Div.  Ct. 

68.  Licensed  Ho^tse  about  to  le  pulled  down  for 
Puhlic  Pvrjwscs — Transfer  of  Licence — Notices 
—Alehouse  Act,  1828  (9  Geo.  4.  c.  61),  ,f.  14— 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  40.] 
— A  licensed  house,  called  the  "  Eope  and 
Anchor,"  had  been  pulled  down  to  widen  a 
street,  and  an  application  had  been  made  by  the 
holder  of  the  licence  at  a  special  se.-sions,  under 
sect.  14  of  the  Alehouse  Act,  1828  (9  Geo.  4, 
c.  61),  for  a  grant  of  the  transfer  of  the  licence 
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Transfers  and  Removals — Continued. 

to  the  new  premises  in  a  new  road,  which  had 
not  theretofore  been  licensed.  '1  he  justices  were 
informed  that  the  proper  notices  had  been  given, 
and  as  no  opposition  was  offered,  they  granted 
the  transfer  at  a  special  sessions  for  licensing 
purposes.  A  rule  nisi  was  obtained  for  a 
juandamus  to  the  justices  to  hear  and  determine 
the  case  according  to  law,  on  the  ground  that 
the  notices  were  insufficient,  and  did  not  comply 
with  sect.  40  of  the  Licensing  Act,  1872. 

Held,  by  the  Div.  Ct.,  [1899]  2  Q.  B.  455  ;  68 
L.  J.  Q.  B.  715  ;  63  J.  P.  564  ;  15  T.  L.  R.  358— 
that  the  same  notices  as  required  by  the  Licensing 
Act,  1872,  in  the  case  of  an  application  for  a  new 
licence,  must  be  given  upon  an  application  under 
the  Alehouse  Act,  1828. 

Held,  by  C.  A.  —  that  the  notices  were 
good,  as  sect.  40  of  the  Licensing  Act.  1872, 
had  not  expressly  or  im|)liedly  repealed  sect. 
14  of  the  Alehouse  Act,  1828. 

Eeg.  v.  Nicholson,  [1899]  2  Q.  B.  455  :  68 
[L.  J.  Q.  B.  1034  ;  63  J.  P.  564 ;  48  W.  R.  52  ; 
81  L.  T.  257  ;  15  T.  L.  R.  509  ;  64  J.  P.  388— 

V.  A. 

69.  Bemovnl  —  Conditional  Xao  Licence  — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  50.] 
— The  appellant  was  the  holder  of  an  off-licence 
•of  a  public-house,  and  duly  apjilied  for  a  renewal 
at  the  general  annual  licensing  meeting,  and  this 
was  granted.  He  also  dul}'  applied  for  and 
obtained  a  new  licence  of  an  adjoining  house,  on 
the  condition  of  giving  up  the  licence  of  which 
lie  had  just  obtained  the  renewal. 

Held — that  the  justices  had  not  exceeded 
their  jurisdiction,  as  this  was  not  a  removal  of 
a  licence,  and  therefore  sect.  50  of  the  Licens- 
ing Act,  1872,  requiring  notice  to  the  owner  of 
the  premises,  had  no  application. 

Decisions  of  the  Q.  B.  D.  and  C.  A.  {suh 
mm.  Keg.  v.  TJioniton,  Ex  parte  E.  Lacon 
.4-  Co.,  Ld.,  [1897]  2  Q.  B.  308;  66  L.  J. 
Q.  B.  774  ;  61  J.  P.  470 ;  7-7  L.  T.  26  : 
[1898]  1  Q.  B.  334  ;  67  L.  J.  Q.  B.  249  ;  62  J.  P. 
196;  46  W.  R.  241  ;  78  L.  T.  95;  14  T.  L.  R. 
170)  reversed. 

"  Removal  "  signifies  that  a  licence  shall  be 
transplanted  from  one  set  of  premises  and  serve 
as  a  privilege  and  protection  to  another  set  of 
l)remises — it  may  be  to  a  set  of  premises  in  a 
■tlifferent  licensing  district — per  Lord  Watson. 

liACEBY  v.  Lacon  &  Co.,  [1899]  A.  0.  222  ;  68 

[L.  J.  Q.  B.  480  ;  63  J.  P.  371  ;  47  W.  R.  497  ; 

80  L.  T.  473  ;  15  T.  L.  R.  283— H.  L.  (E.). 

70.  Itenioral — Existing  On-Licence — Applica- 
tion for  Benwval  of — Power  or  Duty  of  Justices 
to  Impose  Conditions  as  to  Moneg  Payment — 
Monojjoly  Value — Licensing  Act,  1872  (35  k.  36 
Vict.  c.  94),  s.  m— Licensing  Act,  1874  (37  &  38 
Tict.  c.  49),  s.  22— Licensing  Act,  1904  (4 
Edw.  7),  s.  4  (2).] — On  an  application  for  an 
•order  sanctioning  the  provisional  removal  of  an 
on-licence  under  sect.  50  of  the  Licensing  Act, 
1872,  and  sect.  22  of  the  Licensing  Act,  1874, 
licensing  justices  have  no  power  or  duty  to 
impose    conditions    under    sect.   4   (2)    of    the 


Licensing  Act,  1901,  and  the  words  in  that  sub- 
section "  on  the  grant  of  a  new  on-licence  ' ' 
do  not  include  a  grant  sanctioning  such  a 
removal. 

S.'mhle,  however,  licensing  justices  when 
considering  whether  to  grant  or  refuse  an  appli- 
cation for  an  order  sanctioning  such  a  removal, 
may  and  perhaps  ouglit  fo  consider  whether 
such  a  removal  would  deprive  the  public  of  the 
monopoly  value  which  would  be  secured  to  them, 
if  a  new  on-licence  had  to  be  obtained  under  the 
provisions  of  sect.  4  (2)  of  the  Licensing  Act, 
1904. 

Rex  r.  Drixkvvater  and  Others,  [1905]  2 
TK.  B.  469  ;  74  L.  J.  K.  B.  722  ;  69  J.  P.  300  ; 
64  W.  R.  95  ;  93  L.  T.  165  ;  21  T.  L.  R.  514— 

Div.  Ct. 

71.  llcmoval — Xe/.v  Tenant — Expiration  of 
Licence  before  old  Tenant's  Removal — Power  to 
Grant  Licence  at  Special  Sessions  to  new  Tenant 
—Alehouse  Act,  1828  (9  Geo.  4,  c.  61),  s.  14.]— 
The  holder  of  the  licence  for  an"a«te  1869" 
beerhouse  was  refused  a  renewal  thereof  on 
March  19th  owing  to  a  conviction  ;  he  remained 
in  the  house  pending  an  appeal,  which  was  even- 
tually dismissed  on  April  I8th,  but  in  the  mean- 
time (on  April  5th)  the  licence  expired  ;  after 
the  failure  of  his  appeal  he  left  the  house,  and 
the  new  tenant  applied  for  a  licence  under 
sect.  14  of  ttie  Alehouse  Act,  1828,  which  pro- 
vides that,  "  if  any  person  so  licensed  .  .  .  shall 
remove  ..."  the  justices  at  special  sessions 
may  grant  a  licence  to  a  new  tenant. 

Held — that,  as  the  licence  expired  before  the 
old  tenant's  removal,  there  was  no  removal  of  a 
person  "  so  licensed,"  and  that  the  justices  had 
no  power  under  sect.  14  to  grant  a  licence  to  the 
new  tenant. 

SimjjJiin  v.  Birmingham  J  J.  ((1872)  L.  R.  7 
Q.  B.  482  :  41  L.  J.  M.  C.  102  ;  20  W.  R.  702  ;  26 
L.  T.  620)  followed. 

B.  V.  Liverpool  JJ.  ((1833)  11  Q.  B.  D.  638  ; 
52  L.  J.  M.  C.  114  ;  47  J.  P.  596  ;  32  \V.  R.  20  ; 
49  L.  T.  244— C.  A.)  distinguished. 

Rex  v.  London  JJ.,  Ex  parte  Reed,  [1903]  2 
[K.  B.  19  ;  72  L.  J.  K.  B.  647  ;  67  J.  P.  277  ; 
51  W.  R.  629  ;  88  L.  T.  673  ;  19  T.  L.  R.  444— 

C.  A. 

72.  Sile  of  Beer — Off-Licence — Transfer — 
Objection  liy  Former  Tenant  that  he  had  lost 
Money  in  the  Business.'] — A  former  tenant  of 
"  beer  offdicence  "  premises  having  lost  money  in 
the  business  objected  to  the  transfer  of  the 
licence  to  a  new  tenant,  and  the  licensing 
justices  refused  the  application.  Appeal  to  Court 
of  quarter  sessions  allowed. 

Hills    and    Others     v.    Newington    JJ., 

[(1901)  65  J.  P.  297— Londun  Quarter  Sessions, 

W.  R.  McConneli,  K.C. 

IV.  OFFENCES, 
(a)  Refusing  to  Lsave  Licensed  Premises. 

73.  Alehouse— Customer  refusing  to  leave  when 
requested — Right  of  Owner  to  eject  him — Licens- 
ing Act,  1872  (35  Vt  36  Vict.  c.  94),  s.  18.]— The 


411 


INTOXICATING   LIQUOES. 


412 


Offences —  Contbmed. 

respondent,  -who  was  not  a  traveller,  entered  the 
appellant's  licensed  premises — not  being  an  inn 
— he  having  been  on  several  previous  occasions 
ejected  by  the  appellant  from  the  premises  for 
using  offensive  language  and  behaving  in  a 
disorderly  manner,  and  he  was  known  to  be  one 
of  a  disorderly  gang.  The  respondent  was  half 
drunk  when  he  entered  and  threatened  to  fight 
the  appellant,  who  asked  him  to  leave,  but  the 
respondent  refused  to  leave.  The  appellant  went 
to  eject  him,  and  the  respondent  kicked  him  in 
the  face.  The  magistrate  refused  to  convict  the 
respondent  of  an  assault  o-n  the  ground  that  the 
appellant  had  no  right  to  eject  the  respondent 
for  refusing  to  leave  when  requested. 

Held — that  the  occupier  of  an  alehouse  had 
the  right  to  request  a  person  to  leave  if  he  did 
not  wish  him  to  remain  on  the  premises. 
Sealy  r.  Tandy,  (1901)  85  L.  T.  459 ;  18  T.  L.  K. 

[38  ;  [1902]  1  K.  B.  296  :  71  L.  J.  K.  B.  41  ; 
6(J  J.  P.  19  ;  50  W.  E.  347— Di v.  Ct. 

74.  Ri'fmal  to  quit  liccjised  Premhfis — Person 
not  dnniltcn,  violent,  quarrelsome,  or  disorderly — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  ,s\  18.] 
— A  person  cannot  be  convicted  under  sect.  18 
of  the  Licensing  Act,  1872,  for  refusing  to  quit 
licensed  premises,  if  he  is  not  drunken,  violent, 
([uarrelsome,  or  disorderly,  although  he  may  have 
been  requested  by  the  landlord  to  leave. 
Dallimore  r.  TuTTON,  (1898)  62  J.  P.  423  •  78 

[L.  T.  469  ;  19  Cox,  C.  C.  31— Div.  Ct. 

(b)  Sale  by  Unlicensed  Person. 

75.  Abandonment  of  Licence  —  Eridence  — 
Licensing  Act,  1872(35  &  36  Vict.  c.  94),  s.  3.]— 
The  appellant  was  the  licence  holder  of  the  Eoyal 
Hotel,  Ince-in-Makerfield,  the  property  being 
owned  by  his  father.  From  August  23rd  to 
November  4th,  1901,  the  appellant  resided  at 
the  Royal  Hotel,  and  carried  on  the  licensed 
business  there.  On  the  latter  date,  he  had  a 
quarrel  with  his  father  and  left  the  district. 
The  father,  with  the  assistance  of  a  manager, 
carried  on  the  business  till  April  25th,  1902, 
when  he  was  summoned  and  convicted  of  selling 
intoxicating  liquors  by  retail  without  being  duly 
licensed  thereto.  On  "May  30th,  1902,  the  appel- 
lant gave  notice  that  he  desired  to  transfer  the 
licence  to  one  Clarke,  the  manager.  The  justices 
refused  to  grant  a  transfer,  and  the  appellant 
thereupon  re-took  possession  of  the  premises, 
and  on  June  8th,  the  appellant  was  summoned 
for  selling  intoxicating  liquor  without  being 
duly  licensed  thereto  and  convicted,  the  justices 
being  of  opinion  that  he  had  abandoned  his 
licence. 


Held — that  the  conviction  could  not  stand, 
as  the  appellant  was  a  person  duly  licensed 
under  the  Licensing  Act,  1872. 

Lawrence  v.  O'Hara,  (1903)  67  J.  P.  369— 

[Div.  Ct. 

76.  Application  Pending  for  Transfer — Offence 
of  Trifling  Nature— Jurisdiction  of  Justices  — 
ISumiuarg  Jurisdiction  Act,   li79  (42  &  43  Vict. 


c.  49),  s.  16.] — A  respondent  was  summoned  for 
unlawfully  selling  intoxicating  liquor  on 
October  15th,  1904,  and  other  days,  contrary  to 
the  Licensing  Act,  1872,  s.  3.  He  had  on 
October  15th,  1904,  entered  into  possession  as 
tenant  of  a  licensed  house  without  previously 
having  obtained  any  authority  from  the  justices, 
and  on  October  24th,  proper  notice  having  been 
given,  the  late  tenant  applied  to  the  licensing 
justices  and  obtained  a  transfer  of  his  licence  to 
the  respondent.  The  licensing  justices  of  that 
division  only  sat  once  a  month,  and  there  were 
no  Petty  Sessions  at  which  ap[)lication  for  a. 
tempoiary  transfer  of  Ihe  licence  could  have  been 
made  between  September  26th  and  October  24th, 
1904.  The  justices  found  that  in  cases  of 
transfers  of  licensed  premises  taking  place  on 
days  on  which  no  Petty  Sessions  were  held,  it 
was  the  practice  in  that,  as  in  other  divisions,  to 
apply  for  the  temporary  transfer  at  the  next 
available  Petty  Sessions. 

Held — that  such  offence  was  not  of  a  trifling- 
nature,  and  could  not  be  dismissed  as  such  by 
the  justices  under  sect.  16  of  the  Summary 
Jurisdiction  Act,  1879. 

Barnard  r.  Barton  and  Others,  [1906]  1 

[K.  B.  357;  75  L.  J.  K.  B.  326  ;  69  J.  P.  281  ; 

92  L.  T.  859— Div.  Ct. 

77.  Clnh — Comjjany  carrying  on  a  Chih — 
Sale  of  Liquors  and  Tohacco — Some  Shareholders 
not  Memhers  of  the  (Hub— Licence.'] — The  pro- 
prietor of  an  ordinal y  proprietary  club,  where 
the  refreshments  and  liquors  sold  to  the  members 
are  the  property  of  the  proprietor,  and  where 
the  proprietor  gets  the  profit  from  such  sales, 
cannot  sell  intoxicating  liquors  to  the  members 
of  the  club  without  having  the  necessarj 
licences. 

A  limited  companj',  incorporated  under  the 
Companies  Acts,  carried  on  the  business  of  a, 
club.  Most  of  the  shareholders  of  the  company 
were  members  of  the  club,  but  there  were  a  few 
outside  shareholders  who  were  not  members. 
The  refreshments  and  liquors  were  the  property 
of  the  company,  and  the  profits  (if  any)  from  the 
sale  of  such  refreshments  went  to  the  company,, 
and  not  to  the  club. 

Held — that  the  company,  being  a  legal  entity 
distinct  from  the  club,  and  being  composed  of 
different  members,  could  not  sell  intoxicating- 
liquors  or  tobacco  to  members  of  the  club  without 
the  requisite  licences. 

National  Sporting  Club,  Ld.  r.  Cope,  (1900> 

[64  J.  P.  310  ;  48  W.  II.  446  ;  82  L.  T.  352  ; 

16  T.  L.  E.  158— Div.  Ct, 

78.  Licensed  Person  in  Control — Peal  Seller" 
Unlicensed — Licensing  Act,  1872  (35  <fc  36  Vict. 
c.  94),  s.  3.] — The  respondent,  who  was  not  a. 
licensed  person,  contracted  to  supply  intoxi- 
cating liquor  at  an  exhibition,  and  by  arrange- 
ment with  him  a  licensed  person  obtained  an 
occasional  licence  for  the  sale  of  intoxicating; 
liquor  at  the  exhibition.  Beer  sent  to  the 
exhibition  by  order  of  the  respondent,  and  paid 
for  by  him,  was  sold  there  by  barmaids  who- 
were  paid   by  the   respondent.      The    licensed 
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person  was  in  control  of  the  bar  and  the  serving 
staff,  but  was  not  remunerated  for  his  services 
in  any  way.  The  proceeds  were  put  in  the  till 
and  afterwards  taken  away  by  an  employee  of 
the  respondent. 

Held — that  proof  of  these  facts  was  proof  of 
an  offence  by  the  respondent  against  sect.  3  of 
the  Licensing  Act,  1872,  as  he  was  the  real 
seller,  and  he  was  therefore  selling  by  an  agent 
intoxicating  liquor  which  he  was  not  licensed  to 
sell. 

Dunning  r.   Owen,  [1907]  2  K.  B.  237  ;  76 

[L.  J.  K.  B.  796  ;  71  J.  P.  383  ;  97  L.  T.  241 ; 

23  T.  L.  R.  494— Div.  Ct. 


79.  Sale  hij  Innocent  Serrant  of  l'nHce)i)se(l 
Master — Iloune  of  Commons  Bar — Licencing  Act, 
1872  (35  &  36  Vict.  c.  94),  .s\  3.]— An  attendant 
at  a  refreshment  bar  situate  within  the  precincts 
of  the  House  of  Commons,  acting  under  the 
orders  of  the  kitchen  committee  of  that  House, 
whose  servant  he  was,  supplied  a  person  (not  a 
member  of  the  House)  with  intoxicating  liquoi', 
and  received  the  price  on  behalf  of  the  kitchen 
committee. 

Held — that  he,  being  a  servant  selling  liquor 
the  property  of  his  master,  had  not  committed 
the  offence  under  sect.  3  of  the  Licensing  Act, 
1872,  of  selling  intoxicating  liquor  without  being 
duly  licensed. 

Senthle,  the  Houses  of  Parliament  are  not 
exempt  from  the  provisions  of  the  Licensing 
Act,  1872,  so  as  to  enable  liquor  legally  to  be 
sold  there  without  a  licence. 

Williamson  r.  Norris,  [1899]  1  Q.  B.  7 ;  68 
[L.  J.  Q.  B.  31  ;  62  J.  P.  790  ;  47  W.  K.  94  ; 
79  L.  T,  415  ;  15  T.  L.  R.  18  ;  19  Cox,  C.  C. 

203— Div.  Ct. 

80.  Sale  iy  Unlicensed  Pei'sons  through  a 
Dummy  Licensed  Person  residing  on  the 
Licensed.  Premises — Licensing  Act,  1872  (35  & 
36  Vict.  ('.  94),  s.  3.] — The  respondents  were 
summoned  for  selling  intoxicating  liquor  without 
a  licence.  It  appeared  that  a  licence  had  been 
granted  to  the  respondent  N.  The  respondents 
1).  and  his  wife,  however,  found  the  capital  of 
the  business,  and  were  in  control  of  the  premises 
and  served  behind  the  bar,  and  the  beer  was  sent 
by  the  brewers  to  them.  N.  residetl  on  the 
premises  but  was  never  behind  the  bai-,  and  was 
treated  as  a  servant  or  dependant.  The  magis- 
trate stopped  the  case  at  the  close  of  the 
evidence  for  the  prosecution,  and  held  that  he 
could  not  convict,  as  there  was  an  existing 
licence,  and  the  licensee  was  resident. 

Held — that  an  offence  would  be  committed 
if  unlicensed  persons  were  to  sell  their  own 
liquor  under  the  cloak  of  the  licence  of  a  person 
whose  liquor  they  were  not  selling,  and  that  such 
persons  could  not  protect  themselves  by  showing 
that  a  dummy  licensee  was  resident  on  the 
premises  where  the  liquor  was  sold,  and  that  the 
case  must  therefore  be  remitted  to  the  magis- 


trate to  be    further  heard  and   determined  by 
him. 

Peckover   v.   Defries  and  Others,    (1907) 
[71  J.  P.  38  ;  95  L.  T.  883  :  23  T.  L.  R.  20— 

Div.  Ct. 

(c)  Sale  at  Unlicensed  Place. 

81.  Order  given  to  Traveller — Approjmation 
— Sale  at  l/nlicensed  Place — Licoising  Acty 
1872  (35  &  36  Vict.  c.  94),  s.  3.]— The  respondent 
carried  on  business  as  a  brewer  and  held  both  a 
wholesale  licence  and  a  retail  licence  in  respect 
of  his  premises  in  Lancaster,  enabling  him  tO' 
sell  beer  for  consumption  off  the  premises.  On 
July  10th  the  respondent's  traveller  called  at 
a  house  in  Halton  and  obtained  an  order  for 
six  bottles  of  beer,  and  entered  the  order  in  a 
memorandum  book  he  had  with  him.  Nothing 
more  was  done  at  the  house,  and  the  good* 
were  delivered  by  the  respondent's  cart  on 
July  14th ;  the  bottles  were  not  marked  in  any 
way  indicating  any  appropriation,  and  were 
taken  from  a  box  madt;  to  contain  a  dozen 
bottles,  but  which  only  contained  six.  There 
was  no  label  or  address  on  the  box,  and  the 
beer  was  paid  for  on  delivery  at  Halton.  The 
respondent  himself  entered  all  orders  given  to  his 
travellers  into  a  private  general  order-book,  and 
said  he  accepted  or  rejected  each  order  as  he 
thought  fit,  and  entered  tbom  into  the  general 
delivery  book. 

Held  (allowing  the  appeal) — that  there  was- 
no  sale  or  appropriation  of  the  beer  at  the  licensed 
premises,  but  the  sale  took  place  in  Halton. 

COCHER  r.  McMullen,  (1900)  64   J.  P.  245  ;. 
[81  L.  T.  784— Div.  Ct. 

82.  Order  given  to  Traveller — Aj)2)ropriation 
of  Goods  to  meet  the  Order — Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  3.]— A  traveller,  em- 
ployed by  the  holder  of  a  retail  off-licence,  took 
an  order  from  a  customer  in  the  course  of  his 
rounds  ;  he  handed  tlie  order  to  his  master,  whO' 
placed  in  a  box  the  twelve  bottles  required  to 
fulfil  the  order,  and  also  a  slip  of  paper  bearing 
the  customer's  name.  The  traveller  delivered 
the  goods  in  the  course  of  his  next  round,  and 
received  payment  for  them. 

Held — that  the  "  sale  "  within  the  meaning 
of  the  Licensing  Acts  took  place  on  the  licensed 
premises,  and  that  the  licence-holder  had  been 
wrongly  convicted  of  selling  at  a  place  not 
covered  by  his  licence  —  viz.,  the  customer's- 
house. 

Walker  v.  Walker,  (1904)  67  J.  P.  452  ;  20 
[Cox,  C.  C.  594— Div.  Ct. 

83.  Aj)])ropriation  of  Goods  sold — Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  s.  3.]— One  R.,  a 
carter,  in  the  employment  of  G.  W.  &  Co.,  a  firm, 
of  brewers,  was  in  the  habit  in  the  course  of  such 
employment  of  delivering  to  a  Mrs.  H.  a  quantity 
of  beer  every  fortnight  in  pursuance  of  a  verbal 
standing  order  given  at  her  house  to  R.  Sub- 
sequently R.  left  the  employment  of  G.  W.  «fc  Co., 
and  Mrs.  H.  verbally  agreed  wilh  R.  to  continue 
the  standing  [order  for  beer  to  any  person  by 
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whom  H.  might  be  employed.  R.  was  employed 
by  the  appellant,  and  he  took  the  standing  order 
to  the  ai)pellant  at  his  licensed  premises,  who 
iiccepted  the  order  and  agreed  with  him  to  supply 
beer  to  Mrs.  H.  Afterwards  R.  died,  and  one  D., 
on  behalf  of  the  appellant,  continued  to  deliver 
beer  to  Mrs.  H.  in  pursuance  of  the  said  order. 
The  beer  was  paid  for  on  delivery.  The  justices 
found  that  the  sale  took  place  at  the  house  of 
Mrs.  H.,  and  convicted  the  appellant  under 
sect.  3  of  the  Licensing  Act,  1872. 

Held— that  the  statement  by  Mrs.  H.  that 
.she  would  continue  the  standing  order  for  beer 
to  any  person  by  whom  R.  might  be  employed 
was  equivalent  to  her  assenting  to  the  appro- 
priation of  tlie  goods  on  the  licensed  premises, 
.ind  that,  therefore,  the  sale  took  place  on  the 
licensed  premises,  and  the  conviction  was  wrong. 

Walker  v.  WaUer,  No.  82,  .s?y;/'fl,  followed. 

Hewitt   r.  Jarvis,  (I'JO-l)  68  J.  P.  5-1  ;    90 

[L.  T.  88— Div.  Ct. 

84.  Order  takeJi  hi/  Traveller  —  Duty  of 
Traveller  to  communicate  Order  to  Principal- 
Acceptance  of  Order  hy  Principal  —  Appro- 
priation of  '  Goods  at  Licensed  Premises  — 
Licensing  Act.  1872  (8.-)  &  36  Vict.  e.  94),  s.  3.]- 
The  appellant,  a  brewer,  held  a  licence  to  sell  by 
retail  beer  to  be  consumed  off  his  premises  at 
Pendle  Street,  Nelson.  He  employed  a  traveller 
to  obtain  orders  for  beer  from  persons  residing 
at  Rishton.  The  traveller  was  required  to 
observe  the  following  rules  :  (1)  No  person  in 
the  employ  of  the  appellant  is  to  deliver  beer, 
■either  in  bottles,  casks,  or  otherwise,  in  any 
(juantity  to  any  person  unless  the  same  has  been 
previously  ordered  and  the  name  and  postal 
address  of  the  person  by  whom  the  goods  are 
•ordered  are  first  handed  in  to  the  office  ;  (2)  no 
money  must  be  received  by  any  person  taking  or 
receiving  orders  until  the  goods  ordered  have 
been  delivered  ;  (3)  the  full  name  and  postal 
address  of  all  persons  ordering  must  be  entered 
in  the  office  the  day  before  the  orders  are  to  be 
delivered.  The  traveller  called  on  a  customer  at 
Rishton  and  obtained  from  him  there  an  order 
for  a  two-gallon  jar  of  stout.  The  traveller 
■entered  sucli  order  in  his  order  book,  and  on  the 
following  day  posted  such  order  book  to  the 
appellant,  with  a  summary  of  the  orders  obtained 
by  him. 

Held— that  the  contract  of  sale  had  taken 
place  at  the  licensed  premises,  and  not  at  the 
house  of  the  customer. 

Walker  v.  Walker,  No.  82,  suj'ra,  discussed. 
Stricklakd  v.  Whittakee,  (1904)  68  J.    P. 

[235  ;  52  W.  R.  538  ;  90  L.  T.  445  ;  20  T.  L.  R. 
224  ;  20  Cox,  C.  C.  610— Div.  Ct. 

85.  Receiving  Orders  at  Unlicensed  Office— 
Transmission  of  suck  Orders  to  Licensed  Pre- 
mises—  Ajypiropriation  —  Excise  Act,  1860  (23 
&  24  Yict.  c.  113),  «.  37.]— The  taking  of  an 
order  at  an  unlicensed  office  for  the  sale  of  beer 
by  retail  in  a  less  (quantity  than  foar  and  a  half 
gallons,  or  in  a  less   quantity  than  two   dozen 


reputed  quart  bottles,  at  one  time,  such  order  to 
be  forwarded  to  licensed  premises  belonging  to 
the  same  persons,  where  the  order  might  be 
accepted  or  not  according  to  the  discretion  of 
the  manager  of  the  licenced  premises,  is  not  a 
sale  by  letail  at  the  unlicensed  office,  contrary 
to  sect.  37  of  the  Excise  Act,  1860. 

Pletts    V.    Beattie  ([1896]    1   Q.  B.   519 ;    65 

L.  J.  M.  C.  86  ;    60  J.  P.  185  ;    74  L.  T.  148  ;    18 

Cox,  C.  C.  264— Div.  Ct.)  followed. 

STEPHENsn>-  V.  Rogers,  (1899)  63  .1.   P.  230; 

[80  L.  T.  193  ;   15  T.  L.  K.  148— Div.  Ct. 

86a.  Receiving  Order  at  Unlicensed  Shop — 
Transniis.'iion  of  Order  to  Licensed  Premises — 
Revenue  Act,  1867  (30  &  31  Vict.  c.  90),  s.  17.]— 
The  appellants  were  grocers  carrying  on  business 
at  two  sets  of  premises  in  the  same  town.  In 
respect  of  one  set  of  premises  they  held  licences 
as  spirit  dealers,  beer  dealers  and  wine  dealers, 
and  a  retail  licence  for  the  sale  of  beer  to  be 
consumed  off  the  premises.  In  respect  of  the 
other  they  held  all  the  above  licences  except  the 
retail  beer  licence.  At  these  latter  premises 
they  displayed  crates  of  four  quart  flagons  of 
beer,  and  the  prices  of  the  said  beer  by  crate. 
Such  crates  were  kept  for  window  di?play,  all 
other  beer  being  stored  at  the  first  named 
premises.  The  respondent  went  to  the  shop  and 
ordered  four  quarts  of  beer  to  be  sent  home  with 
some  groceries.  The  assistant  told  him  the  beer 
would  have  to  come  from  the  other  shop.  The 
order  was  forwarded  to  the  licensed  premises 
and  executed  from  there. 

Held — that  the  appellants  were  rightly  con- 
victed of  having  received  and  taken  orders  for 
beer  without  having  the  necessary  excise  licence. 

Elias    i\   Dunlop,    [1906]    1    K.    B.    2(i6 ;    75 

[L.  J.  K.  B.  168  ;  70  J.  P.  103  ;  94  L.  T.  164  ; 

22  T.  L.  R.  162  ;  21  Cox,  C.  C.  105— Div.  Ct. 

86.  Receiving  Order  at  Unlicensed  Restaurant 
— Transmission  of  such  Order  to  Licensed  Pre- 
mises—Rifresliment  Llouses  and  Wine  Licences 
Act,  1860  (23  &  24  Yict.  c.  27),  s.  19.]— A 
restaurant  keeper  carried  on  business  at  premises 
which  were  not  licensed  for  the  sale  of  intoxi- 
cating liquors.  He  also  carried  on  the  business 
of  a  wine  dealer  in  partnership  at  other  premises 
in  the  neighbourhood,  in  respect  of  which  his 
partner  held  a  licence  as  a  dealer  in  foreign  wine. 
F.,  an  excise  officer,  entered  the  restaurant, 
ordered  a  meal  and  a  pint  bottle  of  claret  from 
the  waiter,  and  gave  the  waiter  the  money  for 
the  claret.  Thereupon  the  waiter  went  and 
purchased  the  claret  at  the  other  premises,  served 
F.  with  it.  and  F.  consumed  it.  On  these  facts 
the  magistrate  held  that  there  had  been  a  sale  of 
wine  to  F.  by  the  appellant's  servant  at  the 
restaurant,  and  convicted  him. 

Held— that  it  was  impo.ssible  to  say  that  there 
was  no  evidence  to  support  the  view  which  the 
magistrate  took. 

Pasquieb  v.  Neale.  [1902]  2  K.  B.  287  ;  71 
[L.  J.  K.  B.  835  ;  51  W.  R.  92  :  87  L.  T.  230 ; 
18  T.  L.   R.  704  ;  67  J.  P.  49 ;  20  Cox,  C.  C. 

350— Div.  Ct. 
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87.  Sale  hy  Draijman  —  Unauthor'ised  Act 
of  Servant  —  Liabiliti/  of  blaster  —  Licensintj 
Act,  1872  (35  &  3()  Vict.  c.  9-J),  s.  3.]— The 
respondent  was  the  manager  of  a  brewery  com- 
pany, and  hekl  a  licence  to  sell  beer  by  retail 
at  the  premises  of  the  brewery.  'J'he  respon- 
dent had  control  over  the  draymen  and  had 
given  orders  to  all  such  draj'men  to  be  careful 
never  to  deliver  beer  unless  an  order  for 
such  beer  had  been  previously  received  by  the 
said  company  at  their  ofBces,  and  took  every 
care  to  prevent  any  beer  being  sent  out  which 
had  not  been  ordered  The  beer  was  sold  for 
cash  on  delivery,  and  the  drayman  was  authorised 
to  receive  payment.  It  happened  occasionally 
that  beer  sent  out  could  not  be  delivered  owing 
to  persons  who  had  ordered  it  having  left  their 
houses.  None  of  the  bottles  or  crates  of  beer 
bore  the  name  of  the  customer  for  delivery  to 
whom  the  beer  was  loaded  on  the  van,  and  there 
was  no  appropriation  by  identifving  marks  or 
otherwise  to  any  particular  customer.  One  of 
the  draymen  in  the  employ  of  the  company  sold 
beer  for  cash  to  a  peison  who  had  not  previously 
ordered  it.  The  respondent  was  summoned  for 
selling  beer  at  an  unlicensed  place  contrary  to 
sect.  3  of  the  Licensing  Act,  1872. 

Held — that  as  the  sale  by  the  drayman  was 
an  unauthorised  act  the  respondent  was  not 
liable. 

Boyle  r.  Smith,  [!906]  1  K.  B.  432  ;  75  L.  J. 
[K.  B.  282  ;  7U  J.  P.  115  ;  54  W.  K.  519  ;  94 
L.  T.  30  ;  22  T.  L.  R.  200  ;  21  Cox,  C.  C.  84— 

Div.  Ct. 

88.  Working  Men's  Chih — Sale  to  Agent  of 
Meniher — Licensinij  Act,  1872  (35  &  36  Vict. 
c.  94),  s.  3.] — The  appellant  was  a  waiter 
employed  at  a  bona  fide  cluo,  duly  registered 
under  the  Friendlj'  Societies  Act,  1875.  A 
member's  wife  asked  the  appellant  for  a  bottle 
of  stout,  and  handed  to  him  a  ticket  which  had 
been  filled  in  and  signed  by  her  husband,  who 
was  at  home,  and  she  retuined  home  with  the 
stout  and  handed  it  to  her  husband,  who  drank 
it.  It  was  agreed  that  in  all  that  she  aid  the  wife 
was  acting  as  her. husband's  agent. 

Held — that  as  a  member  of  such  a  club  may 
by  his  lawful  agent  carry  out  a  transaction  which 
is  legal  when  done  by  the  member  himself,  no 
offence  was  committed  against  sect.  3  of  the 
Licensing  Act,  1«72. 

Davies  v.  Burnett,  [1902]  1  K.  B.  Qm;  71 
[L.  J.  K.  B.  355;  66  J.  P.  406  ;  50  W.  E.  391  ; 
86  L.  T.  565  ;  18  T.  L.  R.  354 ;  20  Cox,  C.  C. 

193— Div.  Ct. 

(d)  Selling  or  Keeping  Open  during  Prohibited 
Hours. 

89.  "Bona  fide  trarellers.'''']  —  Four  men 
walked  on  Sunday  to  a  licensed  house  two  miles 
in  a  direct  line  from  their  home,  but  about  three 
miles  by  the  way  they  had  come.  They  were 
known  to  the  licence  holder  ;  but  it  was  found 
out  that  they  had  not  gone  out  with  the  inten- 
tion of  getting  liquor. 

B.D. — VOL.    II. 


Held  —  that  they  were  not  '^  hrnd  fide 
travellers,"  and  that  the  licence  holder  was 
properly  convicted  for  supplying  them  with 
liquor. 

Graham  v.  M'DouaALL,  (190.5)  6  F.  (J.  C.) 
[57 — Ct.  of  Justiciary. 

90.  E-cemption  from  Closing — Order  of  Local 
Authority  giving  an  Exemption  from  Closing  in 
Respect  of  Certain  Trades — Certiorari — Licensing 
Act,  li^72  (35  &  36  Vict.  c.  94),  s.  2&— Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  32.]— From 
1874  there  had  been  an  order  of  the  county 
licensing  committee  declaring  U.  to  be  a 
populous  place,  and  the  licensed  premises  were 
accordingly  closed  from  11  p.m.  till  6  a.m.  In 
1902  the  county  licensing  committee  revoked  such 
order'.  In  1904,  two  justices  pur-ported  to  make 
an  order  under  such  section  applying  to  all  the 
licensed  houses  in  the  district. 

Held — that  the  justices  had  exceeded  their 
jurisdiction  by  making  such  order  without 
hearing  the  evidence  contemplated  by  sect.  26, 
and  that  such  order  could  therefore  be  quashed 
by  certiorari. 

Rex  v.  Johnson  and  Others,  [1905]  2  K.  B.  59 ; 

[74  L.  J.  K.  B.  .585  ;   69  J.  P.  236  ;   53  W.  E. 

655  ;  92  L.  T.  654  ;  21  T.  L.  R.  423— Div.  Ct. 

91.  Keeping  Open — Customers  remaining  after 
Closing  Time— Outer  Doors  closed — Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  9.]— When  the 
outer  doors  of  a  licensed  house  are  closed  and 
locked  during  prohibited  hours,  so  that  there  is 
no  access  to  the  licensed  premises  from  the  out- 
side, the  houre  is  not  "open  or  kept  open"  for 
the  sale  of  intoxicating  liquors,  even  though 
persons  who  have  been  drinking  in  the  house 
before  clo-dng  time  remain  in  the  premises  after 
closing  time,  and  are  served  with  drink  during 
such  closing  hours,  and  afterwards  leave  by  a 
back  door.  To  be  "  open  or  kept  open  "  within 
the  meaning  of  sect.  9  of  the  Licensing  Act, 
1874,  there  must  be,  during  prohibited  hours, 
some  means  of  access  to  the  premises  from  the 
outside. 

Jeffrey  v.  Weaver,  [1899]  2  Q.  B.  449  ;  68 

[L.  J.  Q.  B.  817  :  63  J.  P.  663  ;  47  W.  R.  638  ; 

81  L.  T.  193  ;  15  T.  L.  R.  422— Div.  Ct. 

92.  Keeping  Open — Licensing  Act,  1874  (37  & 
:-i8  Vict.  c.  49),  s.  9.] — A  public-house  was  entered 
by  the  police,  after  closing  time  (11  o'clock). 
Five  men  were  found  in  the  bar  with  glasses  of 
liquor  before  them.  Both  doors  of  the  public- 
house  were  open,  but  no  one  had  entered  and  no 
drink  had  been  drawn  after  closing  time. 

Held — that  the  premises  had  not  been  kept 
open  for  the  sale  of  intoxicating  liquor  after 
closing  time  within  the  Licensing  Act,  1874,  s.  9. 

Lloyd  r.  Barnett,  (1900)  64  J.  P.   708  ;  82 
[L.  T.  804— Div.  Ct. 

93.  Keeping  Open— Licensing  Act,  1874  (37  k. 
38  Vict.c.  49),  s.  9.]— The  respondent,  a  licence- 
holder,  obtained  an  occasional  licence  to  keep 
open  after  11  p.m.,  the  usual  closing  hour,  to 
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12.30  a.m.  The  doors  of  the  premises  were  closed 
at  12.30  a.m.,  but  singing  was  going  on  inside  the 
premises  till  12.38,  and  between  12.40  anil  12.45 
several  persons  came  out  of  the  private  door  of 
the  said  premises.  There  was  no  evidence  that 
any  persons  were  admitted  or  served  with  intoxi- 
cating liquor  after  12.30  a.m. 

Held — that  the  respondent  could  not  be  con- 
victed of  opening  and  keeping  open  the  licensed 
premises  for  the  sale  of  liquor  during  prohibited 
hours  contrary  to  sect.  9  of  the  Licensing  Act, 
1874. 

Jeffcry  v.    Weairr,   [1899]   2  Q.  B.    449  ;    (58 
L.  j".  Q.  B.  817  :  63  J.  P.  663  ;  47  \V.  R.  638  ;  81 
L.  T.  193— (Di v.  Ct.,  No.  91,  snj'm)  followed. 
Commissioner  of  Police  r.  PiObeets,  [1904] 

[1  K.  H.  369  ;  73  L.  J.  K.  B.  231  ;  68  J.  P.  39  ; 
.■52  W.  K.  560 ;  20  T.  L.  11.  105— Div.  Ct. 

94.  Kcpping  Open — Perinittlng  Brinhing  after 
Clusing  Ihmr.'] — The  manager  of  a  public-house 
returned  to  the  public-house  as  it  was  closing, 
with  a  friend  whom  he  had  met  at  a  theatre. 
When  in  the  public-house,  after  it  had  been 
closed,  he  gave  half  a  glass  of  sherry  to  his  friend 
from  the  public-house  stock.  Neither  he  nor  his 
friend  paid  anything  for  the  sherry. 

Held — that  he  could  not  on  these  facts  be 
convicted  of  keeping  open  house  and  permitting 
and  suffering  drinking. 

White  r.  Neilson,  (190.">)  6  F.  J.  C.  51— Ct.  of 

[Justiciary. 

95.  Sdlr^  ilnr'ing  I'nihih'ited  Hours — Intoxi- 
cating Liquor  hoiight  and  paid  for  during  Legal 
Ilonrs — Agreement  to  deliver  during  Prohibited 
Hours — i\'o  Ap2)ropriation  of  Goods  at  Time  of 
Sale— Licensing  Act,  1874  (37  &  38  Vict.  c.  49), 
s.  9.] — Two  men  went  to  the  house  of  the 
respondent,  a  licence-holder,  on  Saturday  during 
legal  hours  and  asked  if  they  could  have  half  a 
gallon  of  beer  delivered  to  them  on  Sunday 
morning  during  prohibited  hours.  They  paid 
for  the  beer,  and  directly  afterwards,  before 
closing  time,  half  a  gallon  of  beer  was  drawn 
and  put  in  a  bottle  belonging  to  the  respondent, 
and  corked  and  put  on  the  bar  counter  by  the 
respondent's  son.  It  was  subsequently  taken  by 
him  about  closing  time  to  the  brewhouse  stable, 
within  the  curtilage  of  the  licensed  premises, 
whence  it  was  taken  by  him  on  the  Sunday 
morning  and  given  by  him  to  the  barman  behind 
the  counter  in  the  licensed  premises  to  deliver 
to  the  purchasers  during  prohibited  hours. 

Held — that  there  had  been  no  appropriation 
of  the  beer  at  the  time  of  the  sale  and  the 
respondent  was  liable  to  a  penalty  under  sect.  9 
of  the  Licensing  Act,  1874. 

Pletts  V.  Beattie  {[ISim']  65  L.  J.  M.  C.  86; 
CO  J.  P.  185  ;  74  L.  T.  148;  18  Cox,  C.  C.  264— 
Div.  Ct.)  distinguished. 

Held,  further,  by  Alverstone,  L.C.J,  and 
Kennedy,  J.  (Ridley  J.,  dissenting),  that  even  if 
there  had  been  an  appropriation  at  the  time  of 
the  sale,  the  agreement  to  deliver  during  pro- 
hibited hours  was  an  essential  part  of  the  contract 


of  sale,  and  that  the  respondent  could  be  con- 
victed under  sect.  9  of  the  Licensing  Act,  1874, 
"  for  selling  intoxicating  liquor  "  during  pro- 
hibited hours. 

Noblett  r.  HOPKIXSON,  [1905]  2  K.  B.  214  : 
[74  L.  J.  K.  B.  544  ;  69  J.  P.  269  :  53  W.  Vi. 
637  ;  92  L.  T.  462  ;  21  T.  L.  R.  448— Div.  Ct. 

96.  Sale  during  Proliihited  Hours — 0/jening 
during  suck  Hours — Two  Offences  or  One — Trish 
Licensing  Acts.'] — Under  the  Irish  Licensing 
Acts  a  person  cannot  be  convicted  both  of  selling 
during  prohibited  hours  and  also  of  keeping  open 
during  such  hours,  the  selling  and  the  opening 
being  [)art  of  the  same  transactioa  on  any  given 
occasion. 


DORRIAN 


M'HuGH,  [1907]    2    Ir.   R.  564— 
I  K.  B.  D. 


97.  Sunday  Closing — Beer  ordered  and  paid 
for   on   Saturday,    hut   delirercd    on    Sunday — 

Opening  Licensed  Premises  during  I'rohihited 
ITours — Conviction  for — Sunday  Closing  (  Wales) 
Act,  1881  (44  &  45  Vict.  c.  61),  ss.  \,  2— Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  9.]— Sect.  9  of 
the  Licensing  Act,  1874,  provides  that  any 
person  who,  during  the  time  at  which  premises 
for  the  sale  of  intoxicating  liquors  are  directed 
to  be  closed,  '-opens or  keeps  open  such  premises 
for  the  sale  of  intoxicating  liquors "  shall  be 
liable  to  a  penalty. 

A  dozen  bottles  of  beer  weie  ordered  from  a 
beerhouse-keeper  and  paitl  for  on  a  Saturday 
evening,  and  they  were  to  have  been  delivered 
at  the  house  of  the  purchaser  on  the  Saturday 
night,  but  in  consequence  of  an  accident  the 
delivery  was  overlooked,  and  did  not  take  place 
on  the  Saturday  as  arranged. 

On  the  Sunday  during  closing  hours  the  pur- 
chaser of  the  beer  sent  his  servant  to  the 
public-house  for  two  bottles  of  the  beer,  which 
were  delivered  to  the  servant,  who  was  seen  to 
come  out  of  the  public-house  with  the  beer. 

Held — that,  although  the  beer  had  been 
ordered  and  paid  for  during  the  time  the  pre- 
mises were  allowed  to  be  open,  the  beerhouse- 
keeper,  by  the  delivery  of  the  two  bottles  of  beer 
during  prohibited  hours,  had  "opened  his  pre- 
mises for  the  sale  of  intoxicating  liquors"  within 
the  meaning  of  sect.  9,  and  was  liable  to  the 
penalty  imposed  by  the  section. 

Saunders  v.  Thorney,  (1898)  62  J.  P.  404  ;  78 
[L.  T.  627  ;  14  T.  L.  R.  346— Div.  Ct. 

98.  Selling  Intoxicating  Liquor  during  Pro- 
hibited Hours — Exemption — Theatre —  Theatres 
Act,  1843  (6  &  7  Vict.  c.  US')— Licensing  Act, 
1872  (35  &;  36  Vict.  c.  94),  s.  72 — Licensing  Act, 
1874  (37  &  38  Vict.  e.  49),  *.  3.]— The  appellant, 
G.,  was  the  manager  of  the  Theatre  Royal, 
Stockton,  and  on  September  2ud,  1896,  he  was 
granted  a  licence  for  the  theatre  under  the 
Theatres  Act,  1843.  By  that  licence  the  theatre 
was  to  be  closed  every  Saturday  night  at  half- 
past  eleven. 

On  October  11th,  189(),  he  was  granted  a 
theatre  excise  licence,  under  5  &  6  Will.  4,  c.  39, 
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and  43  &  44  Vict.  c.  20,  to  sell  intoxicating 
liquors  by  retail  in  the  theatre. 

On  the  evening  of  Saturday,  January  23rd, 
1897,  tire  performance  concluded  at  the  theatre 
at  10.55  p.m.,  but  the  appellant  kept  one  of  the 
bars  of  the  theatre  open  for  the  sale  of  intoxi- 
cating liquors  until  11.20  p.m. 

All  the  people  who  were  there  present  were 
either  persons  who  were  em[)loyed  in  the  per- 
formance or  had  been  bo/ui  Jiile  attending  the 
performance  as  spectators  at  the  theatre  that 
evening.     The  appellant  was  convicted. 

The  present  question  for  the  decision  of  the 
Court  was  whether  that  conviction  was  right,  the 
borough  of  Stockton  being  a  town  within  the 
meaning  of  the  Licensing  Act,  1874,  and  the 
appellant  being  convicted  of  an  offence  under 
sect.  9  of  the  Licensing  Act,  1874. 

By  the  Licensing  Act,  1872,  sect.  72  :  "  Nothing 
in  this  Act  shall  affect  or  apply  to  (4)  the  sale  of 
intoxicating  liquor  by  proprietors  of  theatres  in 
pursuance  of  the  Act  in  that  behalf." 

By  the  Licensing  Act,  1874,  that  Act  is  to  be 
construed  as  one  Act  with  that  of  1872,  and  by 
sect.  3,  "  All  premises  in  which  intoxicating 
liquors  are  sold  by  retail  shall  be  closed  as 
follows  :  (2)  If  situated  ...  in  a  town  ...  as 
defined  by  the  Act  ;  (a)  on  Saturday  night  from 
eleven  o'clock." 

For  the  appellant  it  was  contended  that  the 
exemption  contained  in  sect.  72  was  an  absolute 
exemption,  and  that  a  theatre  duly  licensed 
under  the  Acts  in  that  behalf  was  exempt  from 
this  provision  as  to  closing. 

Held  (affirming  the  decision  of  quarter 
sessions) — that,  on  the  true  construction  of 
sect.  72,  the  exemption  does  not  affect  the  proper 
closing  hour,  and  that  it  only  applies  in  that  the 
holders  of  theatre  licences  need  not  go  to  justices 
for  a  licence  for  the  sale  of  intoxicating  liquors. 

Gallagher  r.  Eudd,  [1898]  1  Q.  B.  114;  18 
[Cox.  C.  C.  (;54  :  01  J.  P.  789 ;  67  L.  J.  Q.  B. 
05  ;  77  L.  T.  367  ;  14  T.  L.  11.  105  ;  46  W.  E. 

108— Div.  Ct. 

99.  Traveller  —  Befre^^hment  Boom  —  Person 
arriving  at  or  departing  front.  Station— Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  «.  25— Licensing 
Act,  1874  (37  &  38  Vict.  c.  49),  s.  10— Sunday 
Closing  (Wales')  Act,  1881  (44  &  45  Vict.  c.  61), 
s.  4.] — A  person  cannot  be  convicted  under 
sect.  25  of  the  Licensing  Act,  1872,  of  falsely 
representing  himself  to  be  a  traveller  and  obtain- 
ing intoxicating  liquor  at  a  railway  station 
refreshment  room  during  the  hours  when  licensed 
premises  are  closed,  if,  at  the  time  he  obtains  the 
drink,  he  has  taken  a  ticket  and  intends  to  travel 
by  railroad,  and  does  so  travel,  even  though  he 
only  took  such  ticket  and  travelled  so  as  to  be 
able  to  obtain  such  drink.  He  is  within  the 
exemption  in  sect.  10  of  the  Licensing  Act,  1874, 
in  favour  of  "  persons  arriving  at  or  departing 
from  such  station  by  railroad." 

Williams  v.  MacDoxald,  [1899]  2  Q.  B.  308  ; 

[08  L.  J.  Q.  B.  678  ;  63  J.  P.  501  ;  47  W.  E. 

701  ;  80  L.  T.  758  ;  15  T.  L.  E.  343  ;  19  Cox, 

C.  C.  339— Div.  Ct. 


I  (e)  Miscellaneous  Offences. 

i  See  also  Clubs,  Nos.  3,  7. 

100.  Illegal  Measure — Sale  hi/  •'  Schooner  of 
'  Beer."]— A   man   entered    a   public-house    and 

asked  for  a  "schooner"  of  beer ;  a  "  schooner  " 
is  a  glass  tumbler  capable  of  holding  about  a 
third  of  a  quart.  He  was  supplied  with  one 
filled  from  the  counter  pump,  and  paid  2d. 

Held — that  the  publican  had  contravened  the 
enactment  corresponding  to  sect.  8  of  the  English 
Licensing  Act,  1872. 

EiDDELL  r.  Xeilsox,  (1904)  5  F.  (.J.  C.)  57— 

[Ct.  of  Justy. 

101.  Permitting  Drunkenness — Person  actually 
found  Drunk  on  Premi.^es— Burden  of  Proof 
—Licensing  Act,  1902  (2  Edw.  7,  c.  28),  s.  4.]  — 
On  a  charge  against  a  publican  for  permitting 
drunkenness  on  his  premises,  it  was  proved  that 
at  3  a.m.  he  and  a  friend  were  found  intoxicated 
on  the  premises. 

Held — that,  having  regard  to  the  section  of 
the  Scotch  Act  corres[)onding  to  sect.  4  of  the 
Licensing  Act,  1902,  he  must  be  convicted. 

Kessack    v.    Smith,    (1900)   7  F.  75— Ct.   of 

[Justy. 

102.  Permitting  Gaining — ^'Licensed  Person" 
— L-recutri-e  of  Deceased  Licensee — Liability 
to  Penalties  for  allowing  Gaming — Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  ss.  3,  17.]— An 
executrix  in  occupation  of  a  licensed  house,  and 
carrying  on  the  business  of  the  house  and  selling 
liquors  upon  the  premises  prior  to  the  next 
special  sessions,  may  be  made  subject  to  penalties 
for  allowing  card-playing  to  take  place  on  those 
premises  during  such  period  as  a  licensed  person, 
meaning  thereby  a  person  holding  a  license  as 
defined  by  the  Licensing  Act,  1872. 

M'DONALD  V.  Hughes,  [1902]  1  K.  B.  94:  71 

[L.  J.  K.  B.  43  :  06  J.  P.  SO  ;  50  W.  E.  318  ; 

85  L.  T.  727  ;  18  T.  L.  E.  79— Div.  Ct. 

And  see  under  Gaming  and  Wagering. 

103.  Serving  reputed  Prostitutes —Beasonable 
time  for  Befreshments — A/firniatire  Evidence  of 
Offence  alone  mill  support  conviction — Licensing 
Act,  1872  {c.  94),  s.  14 — Summary  Jurisdiction 
Act,  1879  [c.  49),*'.  39.]— M.  was  convicted  under 
sect.  14  of  the  Licensing  Act,  1872,  of  having  per- 
mitted a  reputed  prostitute  to  remain  on  licensed 
premises  longer  than  a  reasonable  time  for  the 
woman  to  take  refreshments. 

Held — that  the  conviction  must  be  quashed 
because  the  evidence  of  the  offence  having  been 
committed  given  by  the  prosecution  was  in  fact 
circumstantial  ;  and  before  a  publican  could  be 
convicted  affirmative  evidence  in  every  case  must 
be  given  by  the  prosecution  ; 

Held,  also,  that  under  the  Summary  Juris- 
diction Act,  1879,  s.  .39,  the  onus  of  proving  the 
offence  rests  on  the  prosecutor,  and  that  the 
defendant  was  right  in  not  calling  evidence  to 
rebut  the  charge. 

Miller  r.  Dudley  JJ.,  (1898)  40  W.  E.  006— 

[Div.  Ct. 
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Y.  SALE   TO   CHILDREN. 

104.  Corhrd  and  sealed  ]'exxely — ^lens  rea — 
Into.rk'ati)i(i  Liqvms  {Sale  ti>  Chihlven)  Act,  1901 
(1  Eclvv.  7.  c.  27),  .V.  2.] — Where  a  licensed  person 
sells  intoxicating  liquor  to  a  person  under  14 
years  of  age  in  a  bottle  not  projjcrly  corked  and 
sealed,  it  is  no  defence  to  an  information  charg- 
ing an  offence  under  sect.  2  of  the  Intoxicating 


evidence  had  been  given  upon  which  his  finding 
could  be  supported. 

Macey  r.  M'Kenzie,  (1903)  67  J.  P.  251  ;  88 
[L.  T.  631  ;  20  Cox,  C.  C.  449— Div.  Ct. 

107.  Knoicledije — Barma n  aellltKj  Innocently — 
InUi.ricatlnq  Liquor  [Sale  to  Children')  Act,  1901 
(1  Edw.  7,  k27),  s.  2.]— Sect.  2  (.f  the  Sale  to 


Liquors  (Sale  to  Children)  Act,  1901,  that  the  '  Children  Act,  1901,  does  not  create  an  absolute 
licensed  person  honestly  believed  that  the  bottle  '  prohibition  against  the  sale  of  liquor  to  children 


under  fourteen  except  in  corlied  and  sealed 
vessels.  Knowledge  is  an  essential  ingredient  of 
the  offence. 

Therefore  a  licence  holder  cannot  be  convicted 
if  his  barman  sells  liquor  to  a  child  under  four- 
teen, honestly  believing  him  to  have  attained 
that  age. 

Geoom  r.  Grimes,  (1903)  67  J.  P.  34:. ; 
[129  ;  20  Cox,  C.  C.  51.5- 


89  L.  T. 

-Div.  Ct. 


was  corked  and  sealed  in  conformity  with  the 
requirements  of  the  section. 

Brooks  >:  Mason,  [1902]  2  K.  P.  743  :  19  T.  L.  R. 
[4  ;  72  L.  J.  K.  B.  19  ;  07  J.  P.  47  ;  51  W.  R. 
224  ;  88  L.  T.  24  ;  20  Cox,  C.  C.  464— Div.  Ct, 

105.  "■  Curlied  and  Seale'1 '' — Gumnud  Paper 
Label — Into.rioitinq  Lienors  {Sale  to  Cliihlren) 
Act,  1901  (1  Edw.  7,  c.  27),  s.  2.]— A  bottle  of 
beer  sold  to  a  child  messenger  had  a  screw 
stopper  and  a  paper  label  gummed  over  the  top  : 
the  label  extended  an  inch  down  each  side  of 
the  neck  of  the  bottle,  and  the  gum  was  quite 

Avy  at  the  time  of  sale.  The  justices  having  |  be  imputed  to  an  absent  master,  who  has  deputed 
convicted  the  vendor,  after  ocular  denionstra-  '  his  authoiity  to  a  servant ;  but  not  to  a  master, 
tion,  that  the  label  could  be  removed  intact  by  \  who  is  present  and  in  authority  and  has  expressly 
moistening  it  with  the  tongue  : —  i  forbidden    his    assistant    to    do    the   act  com- 

!  plained  of. 

Held— that  it  was  a  question  of  fact  whether  The  appellant,  a  licensed  person,  posted  a 
the  bottle  was  properly  coiked  and  sealed,  and  1  notice  on  his  premises  stating  that  every  servant 
that  there  was   evidence   to   support   the   con-    wasforbidden tosnpplyintoxicatingliquorstoany 


108.  "  Knoii-in<jly  alhncs  anji  Person  to  sell  " — 
Sale  hy  Barman  icitliout  Licensee's  Knowledge — 
Into^ricating  Liquors  {Sale  to  Children)  Act, 
1901(1  Edw.  7,  c.  27),  s.   2.]— Knowledge  can 


viction.  A  label  secureil  by  giun  may,  however, 
in  some  cases  be  sufficient.  The  true  test  is,  is 
the  stopper  so  sei-ured  that  the  child  cannot  get 
at  and  abstract  the  liquor  without  detection  .' 

Mitchell  r.  Crawshaw,  [1903]  1  K.  P.  701  ; 
[72  L.  J.  K.  B.  389  ;  67  J.  P.  179  :  88  L.  T. 
463  ;    19   T.    L.   352  ;    20    Cox,    C.    C.    395— 

Div.  Ct. 


106.  Corlied  and^  Sealed.  Vessel — Bottle  icith 
Screw  Stopper  and  Adhesive  I^ihel — Sufficiency 
of  lAihel  as  a  "  Sealinq^' — Intod-icatiny  Liquors 
i^Salc  to  Children')  Act,  1901  (1  Edw."  7,  c.  27), 
s.  2.] — The  appellant  was  convicted  under  sect.  2 
of  the  Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901,  for  selling  beer  to  a  child  under  four- 
teen, the  beer  not  being  sold  in  a  sealed  vessel. 
It  was  admitted  that  an  adhesive  paper  label 
adhered  to  tlie  top  of  the  stopper  and  to  the 
sides  of  the  neck  of  the  bottle.  No  evidence 
was  given  that  the  stopper  had  been  removed  or 
could  be  removed  without  destroying  the  label. 
The  niagisti'ate  was  of  opinion  that  the  label 
could  be  removed  in  several  ways  without  de- 
struction— e.g.,  by  the  application  of  steam,  or 
by  separating  the  label  from  the  neck  of  the 
bottle  by  means  of  a  penknife — and  the  stopper 
could  then  be  vvithilrawn  and  that  in  this  way 
access  to  the  beer  could  be  obtained,  and  with 
the  aid  of  some  adhesive  substance  the  label 
could  be  replaced  at  the  will  of  the  messenger, 
and  that  therefore  the  bottle  was  not  "sealed" 
within  the  meaning  of  the  section. 

Held — that    the    magistrate  could    not   act 


upon  conrmon  knowledge,  and  that  therefore  no  ;  the  summons. 


child  under  fourteen  except  in  sealed  and  corked 
bottles  ;  and  he  gave  express  instructions  to  his 
Inirman  to  the  same  effect.  While  the  appel- 
lant was  present  in  the  bar  in  charge  of  the 
premises,  the  barman,  without  his  knowledge  or 
connivance,  knowingly  sold  liquor  to  a  child 
under  fourteen  in  a  bottle  which  was  neither 
corked  nor  sealed. 

Hkld — that  the  appellant  could  not  be  con- 
victed  of    an    offence    under    sect.    2    of    the 
Intoxicating   Liquors    (Sale    to  Children)   Act, 
1901. 
Emary  r.  NOLLOTH,   [1903]   2  K.   P.  264;  72 

[L.  J.  K.  B.  (520  ;  67  J.  P.  354  ;  89  L.  T.  100  ; 

19  T.  L.  R.  530  ;  52  W.  R.  107  ;  20  Cox,  C.  C. 

507— Div.  Ct. 

109.  "  Knowingly  allows  any  Person  to  Sell" — 
Sale  hy  Assistant  to   Child  without  Knowledge 
and  Contrary  to  Orders  cf  Licensee — Into.ricating 
Liquors  {Sale  to  Children)   Act,  1901  (1  Edw.  7, 
c.  27),  s.  2.] — M.,  a  publican,  was  charged  with 
having  allowed   his   barman   knowingly  to  sell 
[  and  deliver  intoxicating  li()Uor  to  a  girl  under 
i  fourteen  for  consumption  off  the  pieaiises,  the 
I  same  not  being  in  a  corked  or  sealed  vessel.     M. 
had  given  orders  to  his  assistants  not  to  supply 
1  liquor  to  children  in  contravention  of  the  statute. 
The  liquor  in  the  present  ca'^e  was  soUl  by  M.'s 
barman,  M.  himself  not  being  in  the  shop  at  the 
lime,  though  his  foreman  was.     The  magistrate 
found  that  the  sale  to  the  child  was  knowingly 
effected  by  the  barman,  but  without  the  know- 
ledge, actual  or  constructive,  or  the  wilful  con- 
nivance of  M.  or  his  foreman,  and  he  dismissed 
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Held— that  M.  had  not  knowingly  allowed 
the  intoxicating  liquor  to   be   sold  within   the 
nieaiiing  of  the   Intoxicating   l>iquor   (Sale    to  | 
Children)  Act,  1901,  and  that  the  summons  was  1 
properly  dismissed.  ! 

IJinani  v.  Kollotli  ([1903]  2  K.  B.  26i  ;  72  | 
L.  J.  K.' !'..  (520  ;  67  J.  P.  354  ;  89  L.  T.  100  ;  19  | 
T.  L.  K.  ."iSO— Div.  Ct.,  No.  108,  supni)  followed.  ! 
COXLOX  r.  MULDOWXEY,  [190-t]  2  Ir.  R.  498—  | 

[K.  13.  D. 

110.  '•  Knowingly  ulloiox  a7iy  person  to  sell  " — 
Bdriiutid  SeUnig  to  Child— Express  Order  not  to 
^i,  gi, — Xo  DeleJ/tition  of  Authorit// — Into.rieating 
Litpiors  [Side  to  Children)  Act,  1901  (1  Edw.  7, 
c.  27),  .«.  2.] — A  barmaid,  contrary  to  express  ' 
orders,  knowingly  sold  intoxicating  liquor  to  a 
chiUl  under  fourteen  years  of  age  in  a  bottle  not 
corked  and  sealed.  The  licence  holder,  although 
not  in  the  bar,  was  within  call,  and  the  justices 
found  as  a  fact  that  he  had  not  delegated  to  the 
barmaid  the  charge  and  control  of  the  bar. 

Held — that  the  licence  holder  could  not  be 
convicted  on  a  charge  of  "  knowingly  allowing  " 
the  barmaid  to  so  sell  the  liquor. 

Emary  v.  Kolloth  ([1903]  2  K.  B.  264  ;  72 
L.  J.  K.  B.  620 ;  67  J.  P.  354  ;  89  L.  T.  100  ;  19 
T.  L.  K.  530— Div.  Ct.,  No.  108,  supra')  applied 
and  followed. 

It  cannot  be  said,  as  a  matter  of  law,  that  a 
licence  holder  who  is  absent  from  his  bar,  but 
•within  call,  has  delegated  the  control  of  it  to  the 
person  serving  in  it. 

McKesxa    r.   Haedixg.   (1905)    69    J.   P.  354 

[—Div.  Ct. 

111.  ••  A'noicinf/h/  allows  an;/  person  to  sell" — 
Burmdd  Knowinijlij  Selling  to  Child — E.rpress 
Order  not  to  do  so — Manager  in  Charge — Xo 
Control  D'leqated  to  Barmaid — Into.ricatlng 
Liquors  {Sale  to  Children)  Act,  1901  (1  Edw.  7, 
c.  27),  s.  2.] — A  licence  holder  left  tlie  manage- 
ment of  a  public-house  to  a  manager.  A  bar- 
maid, contrary  to  express  orders,  sold  into.Kicating 
liquor  to  a  child  under  fourteen  years  of  age  in  a 
bottle  not  corked  and  sealed.  At  the  time  the 
manager  was  in  an  adjoining  bar,  and  might  | 
have  seen,  but  ditl  not  see,  what  she  was  doing.  ; 
The  magistrate  found  as  a  fact  that  the  manager 
was  at  the  time  in  charge  of  the  premises,  and 
that  neither  the  licence  holder  nor  the  manager 
knowingly  allowed  or  connived  at  the  sale. 

Held  —  that  his  decision  could  not  be 
disturbed. 

Allchoun  r.  Hopkins  axd  Axother,  (1905) 
[69  J.  P.  355— Div.  Ct. 

112.  Unsealed  Bottle — Quantity  Lessthan  One 
Me.puted  Pint — I)itoxicatinq  Liquors  {Sale  to 
Children')  Act,  1901  (1  Edw.  7,  c.  27),  s.2.~\— Per 
Darling  and  Lawrence  JJ. :  It  is  an  offence 
against  sect.  2  of  the  Intoxicating  Liquors  (Sale 
to  Children)  Act,  1901,  to  send  a  child  under  the 
age  of  fourteen  years  to  any  })lace  where  intoxi- 
cating licpiors   are  sold   or  distributed  for  the 


purpose  of  obtaining  a  pint  (or  more)  of  intoxi- 
cating liquor  unless  it  is  sold  in  a  corked  and 
sealed  vessel  belonging  to  and  provided  by  the 
vendor. 

Per  Lord  Alverstone,  C.J.  :  Possibly  it  may  be 
sufficient  if  the  purchaser  sends  the  child  with  a 
vessel  of  his  own,  but  proves  that  he  intended  it 
to  be  corked  and  sealed  by  the  vendor. 

Semhle,  to  send  a  child  for  less  than  a  pint, 
though  to  be  delivered  in  a  corked  and  sealed 
vessel  belonging  to  the  vendor,  is  an  offence. 

FAiiXDALE  V.  Dillon,  [1907]  2  K.  B.  513  ;  76 
[L.  J.  K.  B.  922  ;  71  J.  P.  374  :  97   L.  T.  284 

—Div.  Ct. 

YI.  HABITUAL  DRUNKARDS. 

113.  ''Block  List"— Proof  of  Prerkms  Con- 
victions—Production of  Register — Liehriates  Act, 
1898  (61  &  62  Vict.  c.  60)',  s.  2— Licensing  Act, 
1902  (2  Edw.  7,  c.  28),  s.  6  (1).]— In  any 
particular   Police    Court    the    register   of    that 

I  Court,  together  with  evidence  of  identification, 
j  is  sufficient  evidence  of  previous  convictions  for 
!  the  purposes  of  sect.  2  of  the  Inebriates  Act, 
j  1898,  and  sect.  6  (1)  of  the  Licensing  Act, 
1902  ;  and,  seinble,  also  for  other  purposes. 

A  magistrate  cannot  make  an  order  under 
sect.  6  (1)  of  the  Licensing  Act,  1902,  unless  the 
defendant  consents  to  be  dealt  with  summarily. 

Commissioner  of  Police  for  the  Metro- 
[POLIS  r.  Donovan,  [1903]  1  K.  B.  895  ; 
72  L.  J.  K.  B.  .545  ;  67  .J.  P.  147  ;  52  W.  R.  14  ; 
88  L.  T.  555  ;  19  T.  L.   R.  392  ;  20  Cox,  C.  C. 

435— Div.  Ct. 

114.  Prisoner  Pleading  Guilty  to  Primary 
Offence — Trial  on  issue  of  Ilalntual  Drunkenness 
— Jury — Eridenee — De/)osition.s — Inebriates  Act, 
1898  (61  &  62  Vict.  c.  60),  s.  1.]— Sect.  1  of  the 
Inebriates  Act,  1898,  applies  to  cases  where  a 
prisoner  pleads  guilty  to  the  primary  offence 
charged. 

If  he  then  pleads  not  guilty  to  a  further  charge 
of  haVjitual  drunkenness,  a  jury  maybe  sworn  to 
try  this  issue. 

By  a  majority — upon    the   trial  of  such   an 
issue  the  depositions  of  witnesses  may  be  used  as 
evidence. 
Rex  r.  Meehan,  [1905]  2  Ir.  R.  577— Ir.  C.  C.  R 

VIL  MISCELLANEOUS. 

115.  Appeal  to  Quarter  Sessio)is — Costs — 
Taxation  out  of  Sessions — Consr/d — Order  on 
Borovgh  Treasurer  to  Pay  Costs  of  Licensing 
Justices — Right  of  Treasurer  to  he  Present  at 
Taxation  —  Jurisdiction  —  Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  s.  29.]— Sect.  29  of  the 
Licensing  Act,  1828,  provides  that,  in  the  case 
of  an  appeal  from  the  judgment  of  a  justice  in  or 
concerning  the  execution  of  the  Act  to  the  court 
(jf  quarter  sessions  having  been  reversed,  "  it 
shall  be  lawful  for  the  Court,  if  it  shall  think  fit, 
to  adjudge  and  order  that  the  treasurer  of  the 
county  or  place  in  and  for  which  such  justices 
whose  judgment  shall  have  been  so  reversed  shall 
have  acted  on  the  occasion  when  he  shall  have 
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given  such  judgment,  shall  pay  to  such  justice, 
or  to  whomsoever  he  shall  appoint,  such  sum  as 
shall,  in  the  opinion  of  such  Court,  be  sufficient 
to  indemnify  such  justice  from  all  costs  and 
charges  whatsoever  to  which  such  justice  may 
have  been  so  put." 

When  a  court  of  quarter  sessions,  under  this 
enactment,  orders  the  expenses  of  licensing 
justices  to  be  paid  by  the  treasurer  of  the  county 
or  place  for  which  the  justices  acted,  the  amount 
of  such  expenses  ought  not  to  be  taxed  out  of 
sessions  without  the  consent  of  the  treasurer ; 
and  if,  in  the  absence  of  such  consent,  the  Court 
refer  the  taxation  to  their  clerk  of  the  peace, 
they  must  adopt  his  decision  during  the  sessions. 
The  treasurer  is  entitled  to  have  notice  of,  and 
to  attend,  the  taxation  of  the  expenses. 

A  court  of  quarter  sessions  ordered  the 
treasurer  of  a  borough  to  pay  a  sum  of  money  to  [ 
the  clerk  of  licensing  justices  whose  judgment,  ; 
while  acting  for  the  borough,  had  been  appealed  I 
against,  for  the  expenses  to  which  he  (the  clerk)  ' 
had  been  put  in  supporting  the  judgment  of  the 
justices. 

Held — that  the  order  was  bad. 

EEG.r.  Winder,  [1900]  2  Q.  B.  G6f. ;  09  L.J. 

[Q.   B.  729 ;  64  J.   P.  740 ;  48  W.  R.  CUo  ;  83 

L.  T.  171  ;  K;  T.  L.  R.  400^Div.  Ct. 

116.  jij)j)enl  to  Quarter  Spuxion^ — Personal 
Sernce  of  JVotice  of  Appeal — Summani  Jurisdic- 
tion Act,  1879  (42  &  43  Vict.  c.  49),  s.  31, 
snh-ss.  2,  7.] — Personal  service  of  a  notice  of 
ajipeal  to  cpiarter  sessions  from  a  conviction 
under  the  Licensing  Acts  is  not  necessarj'  under 
the  iSummary  Jurisdiction  Act,  1879,  s.  31, 
6ub-s.  2. 

Reg.    r.     Somersetshire    JJ..    Ex     parte 

[Talbot,  (1900)  «9  L.  J.  Q.  B.  311  ;  64  J.  P. 

341  ;  16  T.  L.  R.  166— Div.  Ct, 

117.  JicerJioii.se — '•^  Ileal  J'esidoit  J  folder  and 
Oeoipier'^  ■ — Salaried  Jlanaqer  of  Jirewers  — 
JhrrhoHse  Act,  1840  (3  &  4  Vict.  'c.  61),  .v.  1.]  — 
By  sect.  1  of  the  Beerhouse  Act,  1840.  "No 
licence  to  sell  beer  or  cider  by  retail  .  ,  , 
shall  be  granted  to  any  person  who  shall  not 
be  the  real  resident  holder  and  occupier  of  the 
dwelling-house  in  which  he  shall  apply  to  be 
licensed." 

Held — that  the  fact  that  the  applicant  for  a 
beer  licence  in  respect  of  a  dwelling-house  is 
paid  a  salary  by  brevs'ers,  and  has  to  paj'  over 
to  them  the  profits  made  upon  the  sale  of  the 
beer,  does  not  of  itself  in  law  prevent  him  from 
being  the  "real  resident  hohler  and  occupier  " 
of  the  house. 

Judgment  of  Div,  Ct.  (63  J.  P.  676)  affirmed. 

Nix  r.  Nottingham  JJ.,  [1899]  2  Q.  B. 
[294  ;  68  L.  J.  Q.  B.  8.-)4 ;  63  J.  P.  628  ;  47 
W.  R.  628  ;  81  L,   T,  41  ;  15  T.  L.  R.  463— 

C.  A. 

118.  Bcerliouse  —  Sjnrits  —  Sale  witJiovt 
Licence  —  Second  C  'on  fiction  —  Disqvalijication 
to    hold    Licence — Application    hij    Owner  for 


Authority  to  carrij  on  JJiisine.is — Jurisdiction — 
Licensint/  Act,  1872  (3.5  .Sc  36  Vict.  c.  94),  .v.  3— 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  .?.  15,] 
— A  beerhouse-keeper  was  upon  the  same  day 
twice  convicted  under  sect.  3  of  the  Licensing 
Act,  1872,  of  selling  spirits  without  a  spirit 
licence,  and  upon  such  second  conviction  he  was 
disqualified  for  two  years  from  holding  any 
licence,  and  by  the  operation  of  the  section  he 
also,  uj)on  such  second  conviction,  forfeited  his 
licence  to  sell  beer.  Upon  an  ap])lication  being 
made  after  the  second  conviction  by  the  owner 
of  the  premises  under  sect.  15  of  the  Licensing 
Act,  1874,  for  an  authority  to  carry  on  the 
business  until  the  next  special  sessions  : — 

Held — that  the  justices  had  jurisdiction  to 
entertain  the  application,  although  made  after 
the  second  conviction,  as  the  words  "for  the 
first  time  "  in  sect.  15  were  to  be  construed  as 
governing  the  latter  part  of  the  section  as  well 
as  the  former,  and  that  the  application  could 
be  made  after  the  first  conviction,  which  caused 
a  personal  disqualification  or  a  forfeiture  of  the 
licence,  which,  in  the  case  of  selling  spirits 
without  a  s[)irit  licence,  was  the  second 
conviction. 

Ex  PARTE  Flinn  &  ,So:%s  (No.  1),  [1899]  2  Q.  B. 
[154  ;  68  L.  J.  Q.  B.  777  ;  63  J.  P.  660  ;  47 
W.   R.   697  ;  81    L.   T.  27  :  15  T.  L.  R.  406— 

Div.  Ct. 

119.  Scerlntuxc  —  Forfeitnre  of  Licence  hi/ 
Conricfion  of  Licensee — Application  hy  Owner 
for  Temporary  Authority  to  carry  on  Business — 
Limitation  (f  Discretion  of  Justices — Grounds  of 
llcfusal  of  Ajiplication —  Wine  and  Beerhouse 
Act,  1869'(32  &  33  Vict.  c.  27),  ss.  8,  Id—Licens- 
iny  Act,  1874  (37  &;  38  Vict.  c.  49),  s.  15.]  — 
Where  the  holder  of  a  beerhouse  licence  which 
has  existed  before  and  continuously  since  1869 
has  forfeited  his  licence  by  conviction  for 
offences  under  sect.  15  of  the  Licensing  Act,  1874, 
and  the  owner  of  the  premises  makes  an  applica- 
tion under  that  section  to  a  court  of  sumtnary 
jurisdiction  for  a  temporary  authority  to  carry 
on  the  business  until  the  next  special  licensing 
sessions,  the  justices  in  such  court  have  not 
a  general  discretion  to  refuse  such  application, 
and  cannot  go  beyond  the  four  grounds  of 
refusal  specified  in  sect.  8  of  the  Wine  and 
Beerhouse  Act,  1869, 

Ex  PARTE  Flinn  &  Sons  (No.  2).  [1899]  2 
[Q.  B.  607  ;  68  L.  .L  Q.  B.  1025  :  63  j'.  P.  740  ; 
48  W.  R.  29  :  81  L.  T.  221  ;  15  T.  L.  R.  532— 

Div.  Ct. 

Disapprovctl  in  Tower  JJ.  v.  Chaml/ers,  No.  120, 
infra. 

120.  Jherliouse —  Conviction  of  Tenant  for 
Selliny  Spirits  withoiU  a  IJcence — Closing  of 
House  —  Ajrplication  hy  Ouvter  to  Special 
Sessions — Jurisdiction  of  Justices  to  refuse  Grant 
of  Licence — Wine  and  Beerhouse  Act,  1869  (32  & 
33  Vict.  c.  27),  ss.  8,  ]Q—Licen.utiy  Act,  1874 
(37  &  38  Vict.  c.  49),  s.  15.]— The 'tenant  of  a 
beerhouse  which  had  been  licensed  prior  to 
May  1st,  1869,  and  the  licence  renewed  con- 
tinuously  since    that    date,   was   convicted    of 
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selling  spirits  without  a  licence,  and  the  house 
was  thereupon  closed  for  the  sale  of  wine  and 
beer  until  after  the  hearing  of  an  ap[)eal  from 
the  refusal  of  the  application  hereinafter  men- 
tioned. 

At  the  next  special  sessions  for  licensing  pur- 
poses, the  owner  applied  for  the  grant  of  a 
licence  for  the  sale  of  beer  and  wine  by  retail  in 
respect  of  such  premises  pursuant  to  sect.  15  of 
the  Licensing  Act,  187-t  (37  &  38  Vict.  c.  49). 
The  grant  of  such  licence  was  refused  by  the 
justices  at  special  sessions  upon  grounds  other 
than  one  or  more  of  the  four  grounds  specified 
in  sect.  8  of  the  Wine  and  Beerhouse  Act,  1869 
.<32  &  33  Vict.  c.  27). 

Held — that  the  licence  had  been  forfeited  by 
the  conviction  and  was  no  longer  "  in  force," 
and  that,  therefore,  the  justices  had  jurisdiction 
to  act  as  they  did. 

Fi-vvr  V.  Murray  ([1894]  A.  C.  576  :  63 
L.  J.  M.  C.  242  ;  58  J.  P.  508  ;  71  L.  T.  444) 
followed. 

E.r  parte  FUnn  (No.  2)  ([1899]  2  Q.  B.  607  :  68 
L.  J.  Q.  B.  1025  ;  63  J.  P.  740  ;  48  "VV.  R.  29  :  81 
L.  T.  221— Div.  Ct.,  No.  119,  supra)  overruled. 

Decision  of  Div.  Ct.  (68  J.  P.  204  ;  52  W.  R. 
541  ;  90  L.  T.  228  ;  20  T.  L.  R.  160)  reversed. 

Tower  JJ.  c.  Chambers,  [1904]  2  K.  B.  903  ; 

[73  L.  J.  K.  B.  951  ;  20  T.  L.  K.  784  ;  68  J.  P. 

581  ;  91  L.  T.  643— C.  A. 

121.  General  Annual  Licensing  JMeethifi  ■ — 
Adjournment — Fuiiher  Adjournment  for  Lack  of 
Time — Fresh  Application  made  at  such  Second 
Adjourned  Meeting — Held  not  in  Tune — Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  s.  14  (1).]— By 
sect.  14  (1)  of  the  Licensing  Act,  1902,  every 
adjournment  of  the  general  annual  licensing 
meeting  must  be  held  within  one  month  of  the 
date  thereof.  This  means  every  adjournment 
"for  new  business,"  and  does  not  prevent  a 
further  adjournment  to  hear  applications  duly 
made,  but  which  cannot  be  tlealt  with  for  lack 
of  time. 

But  at  such  second  (or  subsequent)  adjourn- 
ment no  application  can  be  considered,  whicli 
was  not  made  in  time  to  be  heard  at  the  first 
adjourned  meeting,  had  the  justices  been  able 
to  deal  with  it. 

Rex  r.  Bristol  J.J.,  Ex  parte  Whiting,  (1903) 
[67  J.  P.  375  :  19  T.  L.  R.  596  ;  89  L.  T.  474— 

Div.  Ct. 

122.  (icneral  Annual  Licensing  Meeting  — 
Adjourniuent  beyond  Septemhe.-  —  "■Persons 
Aggrieved  "—Alehouse  Act,  1828  (9  Geo.  4,  ('.  61 ). 
s.  S— Wine  and  Beerhouse  Act,  1870  (33  &  34 
Tict.  c.  29),  s.  11.] — Under  the  Alehouse  Act, 
1828,  an  adjourned  general  annual  licensing 
meeting  to  receive  original  or  fresh  notices 
cannot  be  held  in  the  month  of  October. 
Beet.  3  of  that  Act  clearly  contemplates  that 
the  general  annual  meeting  and  every  adjourn- 
ment of  it  shall  be  held  in  the  month  of  August 
or  September. 

Sect.    1 1    of    the   Wine  and   Beerhouse  Act, 


1870,  which  allows  an  adjournment  where  an 
applicant  for  the  "  giant  or  renewal  of  a  certifi- 
cate" has,  tlirough  inadvertence  or  misadventure, 
failed  to  comply  with  any  of  tlie  preliminary 
requirements  of  "  the  principal  Act  or  this  Act, 
or  any  Act  incorporated  therewith,"  is  not 
attracted  to  the  Act  of  1828,  and  does  not  enable 
the  justices  to  adjourn  an  application  for  an 
alehouse  licence. 

A  brewer  having  licensed  premises  in  the 
district  within  which  a  licence  has  been  2rante<l, 
who  has  opposed  the  grant  of  the  licence  and 
the  order  confirming  the  same,  is  a  "person 
aggrieved"  by  such  order,  as  he  has  a  real 
interest  in  the  decision  of  the  justices,  and  he  is 
entitled  to  a  writ  of  certiorari. 

Rkx  r.  Groom,  Ex  farte  Cobbold,  [1901]  2 
[K.  B.  157  :■  70  L.  J.  K.  B.  636  ;  65  J.  P.  452  ; 
49  W.  R.  484  ;  84  L.  T.  534  :  17  T.  L.  R.  433— 

Div.  Ct. 

123.  Occasional  Licence — Conditions  attached 
to  Foisting  Licence — Hours  of  Opening — Mono- 
poly Value — Hours  excluded  by  Terms  of  Con- 
dition— Licensinq  Act,  1872  (35  &  36  Vict,  c  94). 
s.  29— Licensing'  Act,  1904  (4  Edw.  7,  c.  23), 
s.  4  (2).] — The  fact:  that  the  justices  have 
attached  to  the  grant  of  a  licence  under  sect.  4  (2) 
of  the  Licensing  Act,  1904.  the  conditions  that 
the  premises  should  only  be  open  between  noon 
and  2  p.m.,  and  that  tlie  licence-holder  should 
pay  a  monopoly  value  of  £20,  does  not  prevent 
the  licence-holder  being  granted  an  "occasional" 
licence  under  sect.  29  of  the  Licensing  Act,  1872, 
to  keep  the  premises  open  on  a  particular  day 
from  7  to  11  p.m. 

Groh  r.  Hesketh,  [1907]  2  K.  B.  232  ;  76  L.  J. 

[K.  B.  787  ;   71  J.  P.  339  ;   97  L.  T.  179  ;   23 

T.  L.  R.  501— Div.  Ct. 

Affirmed,  [1908]  1  K.  B.  654  ;  77  L.  J.  K.  B, 
481  ;  72  J.  B.  114— C.  A. 

124.  Refresltment  Houses  Act,  1860  (23  Vict. 
c.  27),  s.  3 — Befail  Wine  Licence — Validity  of 
Notices — Mandamus.] — Notice  of  application  for 
a  shopkeeper's  retail  wine  licence  signed  by  the 
applicant  as  secretary  for  a  limited  company  is 
not  bad  because  the  applicant  does  not  so 
describe  himself  in  the  body  of  the  notice. 

Reg.  r.  Lyon,  Ex  parte  Skinner,  (1898)  62 
[J.  P.  357  ;  14  T.  L.  R.  357— C.  A. 

125.  Spirit  IJcalcr's  Additional  Licence  — 
Applicant  not  having  taken  out  Dealer's  Licence 
— Power  if  Adjoiirnment — lierenue  Act,  1861 
(24  ct  25  Vict.  c.  21),  s.  2.]  —  Where  it  appears, 
after  the  hearing  of  an  application  for  an 
additional  licence  to  retail  spirits  in  pursuance 
of  the  Revenue  Act,  1861,  that  the  applicant  has 
not  taken  out  his  licence  as  a  dealer  in  spirits, 
the  justices  can  adjourn  the  application  in  order 
to  enable  him  to  obtain  the  dealer's  licence,  and 
on  the  adjourned  day  can  grant  his  api)lication 
on  his  producing  such  licence. 

Re  Byford,  (1905)  69  J.  P.  152— Qr.  Sess. 

126.  Spirits  —  "  Sending  out,  delivery,  or 
removal  " —  Spirits  over  One  Gallon — Spirits 
Act,  1880  (43  &  44  Vict.  c.  24),  .«*.  105,  107.]  — 


431 


INTOXICATING  LIQUORS. 


432 


Miscellaneous— r<»«/''w"f'/- 

By  sect.  105  of  the  Spirits  Act,  1S80  (43  &  44 
Yict.  c.  24)  :  "  Except  as  in  this  section  pro- 
vided, no  spirits  exceeding  the  quantity  of  one 
gallon  of  tlie  same  denoniinatic^n  at  a  time  for 
the  same  person  may  be  sent  out,  delivered,  or 
removed  from  any  one  place  to  another  place 
unless  accompanied  by  a  permit."  And  by 
sect.  107  of  the  same  Act :  "  If  any  person  sends 
out,  delivers,  or  removes,  or  receives  any  spirits  | 
required  to  be  accompanied  by  a  permit  without  • 
a  permit  ;  ....  he  shall,  in  a  Idition  to  any 
other  penalty  or  forfeiture,  incur  a  fine  of  £500.  , 

In  1897  one  J.  B.  gave  tiie  respondent,  who  j 
was  licensed  to  sell  beer  only  and  had  no  spirit  ! 
licence,  an  order,  to  forward  to  his  brother,  who 
had  such  a  licence,  for  two  gallons  of  rum. 

The  rum  was  delivered  by  a  carman  at  the 
respondent's  house  and  sent  to  J.  B.  by  his 
potman. 

The  spirits  were  not  accompanied  by  any 
permit  or  certificate. 

Held— that  the  respondent  was  guilty  of 
sending  out,  delivering,  and  removing  spirits 
within  the  Act. 

Teese  r.  Jennings,  (189S)  79  L.  T.  SOO  ;  02 
[J.  r.  771  ;  19  Cox,  C.  C.  174— Div.  Ct. 


INVENTIONS. 

iS'ce  I'ATENTS  AND    INVENTIONS. 


JUDGMENT. 


Sie  alio  Bankruptcy  ;  Estoppel  ; 
Limitation  of  Actions,  20-22  ; 
Plkading  ;    Practice    and    Pko- 

CKDURE. 

1.  Amendment—"'  Accidental  Slip  or  Omis- 
.sion''— Correction  of  Bill  of  Costs— Certificate 
of  Taxing  Master— R.  S.  C,  Ord. 2S,  r.  U.]— In 
an  action  in  the  Queen's  Bench  Division  the 
plaintiffs  recovered  ju  Igment  Hgainst  the  defen- 
dant for  a  sum  to  be  ascertained  by  a  si)ecial 
referee.  The  referee  assessed  the  sum,  and  judg- 
ment was  drawn  up  and  entered  for  the  plaintiffs 
for  the  sum  so  assessed  with  costs  to  be  taxed. 
The  plaintiffs  carried  in  their  list  of  costs  for 
taxation,  but  by  a  pure  slip  they  did  not  include 
in  their  list  of  costs  the  sum  which  they  had 
paid  to  the  referee  when  they  took  up  the 
award. 

Held— that  the  omission  of  such  sum  was  an 
"  accidental  slip  or  omission  "  within  the  mean- 
ing of  r.  11  of  Ord.  28,  and  the  error  in  the 
judgment  could  therefore  be  corrected  "at 
any  time,"  even  after  the  judgment  had  been 
drawn  up  and  entered  ;  that  the  referee's  fees 
should  be  referred  to  the  taxing  Master  for 
taxation  ;  and  that  his  certificate  should  be 
amended. 

Fritz  V.  Hobson  ((1880)  14  Ch.  D.  542  ;  49 
L.  J.  Ch.  735  ;  28  W .  R.  722  ;  42  L.  T.  677— 
Fry,  J.)  followed. 

Chessum  &  Sons  c  Gordon,  [1901]  1  Q.  B. 
1694  :  70  L.  J.  Q.  B.  394  :  49  \V.  R.  309  ;  84 
^  L.  T.  137-C.  A. 


ISLE    OF   MAN. 

See  Dependencies  and  Colonies. 


JAMAICA. 


See  Dependencie-:  and  Colonies. 


JOINT  STOCK   COMPANIES. 

See  Companies  and  Company  Law. 


JOINT    TENANCY     AND 

TENANCY   IN  COMMON. 

See      Personal      Property  :      Real 
Property  and  Chattels  Real. 


2.  Amendment— "  Accidental  Slip  or  Omis- 
sion" —Correction— R.  S.  C,  0/'<Z.  28,  /'.  11.]  — 
The  plaintiff  brought  an  action  for  an  injunction 
to  restrain  the  defendants  from  maintaining  a 
wall  abutting  upon  the  plaintiff  s  premises,  and 
also  for  damago's  for  injuries  caused  to  the  plain- 
tiff by  reason  of  the  defendants  permitting 
water' to  escape  from  the  defendant's  premises 
into  the  plaintiffs  house.  The  injunction  was 
refused.  In  respect  of  the  damage  caused  by 
the  water  the  plaintiff  was  awarded  £6,  with 
such  costs,  if  any,  as  woidd  be  allowed  in  the 
County  Court.  The  defendants  souglit  to  have 
the  order  varied  by  adding  such  words  as  would 
restrict  the  costs  to  costs  allowed  on  the  lower 
scale  in  the  County  Court. 

Held  —  that  as  the  action  was  one  which 
should  never  have  been  brought,  and  that  if  the 
judge's  attention  had  noc  been  called  to  the 
County  Court  Ord.  50a,  r.  9,  he  would  have 
made  a  different  order,  there  bad  been  such 
an  accidental  omission  within  R.  S.  C,  Ord. 
28,  r.  11.  as  wrndd  justify  him  in  making  the 
necessary  correction  in  the  order. 

Doswell  (.  Norton,  (1902)  18  T.  L.  R.  228— 

[Bucknill,  J. 


JOINTURE. 


See  Husband  and  Wife 
Personal  Property. 


3.  Foreign  Jiid(jment— Judgment  by  default  iit 

I  France— hefendants   appearing  in   Belgium   to 

Real   \Jil>    resist    Execution   there  —  No   Estoppel.]  —  An 

i  English  vessel,  after  colliding  with   a    French 
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vessel,  proceeded  to  Belgium,  and  her  owners 
there  gave  bail  to  avoid  her  arrest  pending  a 
suit  by  the  owners  of  the  French  vessel  in 
the  French  Courts. 

In  the  French  suit  the  English  owners  did 
not  appear,  and  judgment  was  given  against 
them:  this  judgment  was  rendeied  executory 
in  Belgium,  and  thereupon  the  English  owners 
appeared  in  the  Belgium  Courts  to  resist  an 
execution  against  their  vesseh 

Subsequently  the  English  owners  instituted 
proceedings  in  respect  of  the  collision  in  the 
English  Courts,  and  the  French  owners  (the 
defendants)  pleaded  the  French  judgment  as  a 
bar  thereto. 

Held — that  the  English  owners  were  not  sub- 
ject, and  hud  n(jt  submitted  to  the  jurisdiction  of 
the  French  Court;  and,  that,  as  the  judgment 
was  not  one  pronounced  upon  the  merits  in  the 
presence  of  the  parties,  it  was  not  binding  upon 
an  English  Court. 

The  Delia  ((1876)  1  P.  D.  393  ;  45  L.  J.  Ad. 
Ill  ;  25  W.  B.  46— Phillimore,  J.)  followed. 

Decision  of  Barnes,  J.  ([1904]  P.  41  ;  73 
L.  J.  P.  8  ;  89  L.  T.  481 ;  9  Asp.  M.  C.  497) 
affirmed. 

The  Challenge  akd  The   Due  d'Aumale, 
[19U5]  P.  198  ;  74  L.  J.  P.  55  ;  93  L.  T.  390— 


C.  A. 


And  see  Conflict  of  Laws. 


4.  Joint  Contractors  —  Co-defendants  —  Judg- 
ment hy  consent  against  one  Defendajit — Effect 
as  regards  Proceeding  against  the  Other — Plead- 
ing—  CostsJ] — Where  two  joint  contractors  are 
sued  in  the  same  action  for  the  same  debt,  a 
judgment  recovered  by  consent  against  one  is  a 
bar  to  the  plaintiff  proceeding  against  the  other 
for  the  same  cause  of  action,  in  the  same  way  as 
if  separate  actions  had  been  brought  against  the 
two. 

The  rule  in  King  v.  Hoare  (13  M.  &  W.  494) 
appliutl. 

A  defendant  who  relies  on  such  a  judgment  as 
a  bar  ought  to  state  in  his  pleadings  that  he 
does  so. 

McLeod  r.  POWEB,  [1898]  2  Ch.  295  ;  67  L.  J. 
[Ch.  551  ;  79  L.  T.  67  ;  47  W.  R.  74— Byrne,  J. 

5.  Judgment  in  Default  of  Appearance  against 
one  Defendant — Right  to  Proceed  against  Others 
—Irish  Gen.  Orders  13,  r.  4  (14),  r.  5.]— A 
plaintiff,  by  entering  judgment  in  default  of 
appearance  against  one  of  several  joint  defen- 
dants, does  not  abandon  his  right  to  proceed 
against  the  others. 

PiM  Brothers,  Ld.  r.  Coyle  and  Axother, 
[1903]  2  Ir.  R.  457— K.  B.  Div. 

6.  Setting  aside  —  Fraud  in  ohtaining  Judg- 
ment.^— A  judgment  obtained  bj'  a  fraud  on  the 
Court  may  be  set  aside,  even  though  perjury  is 
not  sufficient  cause  therefor. 

Cole  v.  Langfoed,  (1898)  2  Q.   B. 
[L.  J.  Q.  B.  698  ;  14  T.  L.  R.  427- 


7.  Settinq  Aside — Application  hi/  Per.wn  not 
Party  to  Record— Iri.Hh  R.  S.  C.  Ord.  16,  r.  11 
—  Ord.  27,  r.  16.] — In  an  action  against  the 
administrator  of  an  intestate  for  money  alleged 
to  have  been  paid  by  the  plaintiff  for  the  use 
of  the  deceased,  judgment  was  allowed  to  be 
entered  by  collusion  between  the  plaintiff  and 
the  defendant. 

Held — that  a  next  of  kin,  not  a  party  to  the 
record,  whose  interest  in  the  assets  of  the 
deceased  was  prejudicially  affected  by  the 
judgment,  had  such  a  sfiecific  interest  in  the 
deceased's  assets  as  to  entitle  him  to  an  order  in 
the  action  setting  aside  the  judgment  and  giving 
him  leave  to  intervene. 

Mehaffey  v.  Mbhaffey,  [1905]  2  Ir.  R.  292— 

[K.  B.  Div. 

8.  Setting  aside  —  Grounds  for — Action  for 
Libel — Xo  Defence — Interlocutory  Judgment  for 
Damages  to  he  assessed  —  Verdict  exceeding 
Amount  claimed — Amendment  of  Claim — Speech 
of  Counsel  inflnming  Damages — Neio  Trial.^ — lu 
an  action  of  libel  the  plaintiff  claimed  £1,000 
damages.  No  defence  was  delivered,  and  inter- 
locutory judgment  was  sigtied  for  the  damages 
to  be  assessed  in  the  sheriff's  Court.  The  jury 
returned  a  verdict  for  £2,500.  The  plaintiij, 
without  applying  to  amend  the  statement  of 
claim,  signed  judgment  for  this  amount.  The 
speech  of  plaintiff's  counsel  had  a  very  serious 
effect  in  inflaming  the  damages. 

Held — that  the  judgment  was  bad  ;  and  that 
the  defendants  might  move  to  set  aside  the 
judgment  and  to  make  it  conform  to  the  claim, 
otherwise  there  should  be  a  new  trial. 

Chattel  v.  '-Daily  Mail"  Publishing  Co., 
[Ld.,  (1902)  18  T.  L.  R.  165— C.  A. 


JUDGMENT   SUMMONS. 

See  County  Courts. 


JUDICIAL  COMMITTEE. 

See  Courts. 


JUDICIAL  SEPARATION. 

See  Husband  and  Wife. 


36  ; 
-Div, 
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JURIES. 

And  see  County  Court  ;  Magistrates  ; 
Practice  and  Procedure. 

1.  Juryman  protesting  against  Verdict  — 
Application  for  New  Trial  —  Affidavit — Inad- 
missibility of] — A  juryman  cannot  be  heard  to 
complain  of  a  verdict  to  which  he  has  been  a 
party  after  he  has  left  the  jury  box.  He  must 
protest  in  the  jury  room  or  in  the  Court.     Two 
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days  after  Ihe  verdict  ^ll  the  jury  was  pronounced 
in  Courr,  one  of  the  jury  wrote  to  the  Lord  Chief 
Justice,  who  tried  the  case,  stating  that  he  had 
not  agreed  to  the  verdict  as  pronounced.  This 
juryman  had  since  made  an  atiidavit. 

Held — that  the  affidavit  was  not  a<hnissible 
on  an  application  for  a  new  trial. 

Nesbitt  r.  Parrett  axd  Another,  (1902)  18 
[T.  L.  K.  510— C.  A.. 


JUS  TERTII. 

Sei'   I'RACTICE   AND    PUOCKDURE. 


JUSTICE   OF   THE   PEACE. 


<S('C    MAGiaTKATE.S. 


JUVENILE    OFFENDER. 

See  Criminal  Law  and  Procedure. 


KIDNAPPING. 

See  Criminal  Law  and  Procedure. 


LACHES. 


Sf!'/  Limitation  of  Actions  ;  Waiver. 


LANCASTER   PALATINE 
COURT. 


See  Courts. 


LAND. 


See   Ukal    Proi'euty   and    (Chattels 
1!eal  ;    Sale  of  Land.  &.c. 


LAND   AGENTS. 

See  AciKNCV  ;   SALK  of  LAND  ;    VALUERS 

and  Appraisers. 


LAND   CHARGES. 

See   Kkal    Property    and    Chattels 
Kioal;    Sale  of  Land. 


LAND   CLAUSES   CON- 
SOLIDATION  ACTS. 

See  Compulsory  Purchase  and  Com- 
pensation. 


LAND    REGISTRY. 

See  Sale  of  Land  ;    Keal  Property 
AND  Chattels  Real. 


LAND   TAX. 

See  Col.  522. 


LAND  TRANSFER. 

See   Peal    Property    and    Chattels 
EiiAL  :    Salk  of  Land. 


LANDLORD  AND  TENANT. 


L  Pelation    op    Landlord    ane 

Tenant      

437 

IL  Agreements  for  Leases     . 

4-tO 

III.  Essentials  of  Lease  . 

142 

IV.  Parcels. 

(//)  Easements    .... 

443 

(h}  Fixtures        .... 

445 

(r)    Sporting  Rights   . 

446 

V.  Duration  of  Tenancy. 

(c/)  Notice  to  Quit      . 

448 

(^y)  Renewal        .         .         .         .         . 

450 

(r)  Tenancy  at  Will  . 

455 

(fl)  Tenancy  from  Year  to  Year 

4.56 

(p)   Weekh'  Tenancy 

456 

Yl.  Rent 

457 

Vli.  Restrictive  Covenants     . 

460 

nil.  Rates,  Taxes  and  Outgoings. 

(«)  Chai-ges  borne  by  Lessor 

465 

(/^)  Factories  and  Workshops     . 

467 

(e)   Paving  Expenses 

469 

1<I)  Reqiiirements     of     Sanitary 

Authority          .         .         .         . 

471 

IX.  Repairs,  Maintenance  and  Im- 

provement. 

(«)  AlteratioTi 

475 

(b)  Building  Covenants 

477 

(r)   liisunaice  Covenants    . 

479 

(^)  Liability  of   Landlord   for  Non- 

Repair      .         .         .         .         . 

479 

(r)  Repairing  Covenants    . 

482 

X.  Covenants  by  Lessor. 

{//}  Restrictive  Covenants 

486 
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See  (ihu  Agriculture  ;  Distress. 

I.  KELATION  OF  LANDLORD  AND  TENANT. 

See  alxo  Bankruptcy,  Nos.  21,  22,  23,  25, 
170,  194,  272,  275  ;  LIMITATION  OF 
Actions,  Nos.  39-43  ;  Mortgages  : 
Practice  and  Procedure,  No.  154. 

1.  Innucent  Miitrejjresentationx  —  Insanitary 
condition — Bpsciasion  —  Indemnltji  —  Daniagea.] 
■^The  plaintiffs  asked  for  rescission  of  a  lease  on 
the  ground  of  admittedly  innocent  misrepresenta- 
tions, and  also  an  indemnity  from  the  con- 
sequences of  having  entered  into  the  contract. 
Innocent  misrepresentations  as  to  the  sanitary- 
condition  of  the  premises  had  been  actually  made. 

Held — that  to  make  good  the  consequences  of 
misrepresentation  was  the  same  thing  as  tlamages, 
and  damages  could  not  be  recovered  for  innocent 
misrepresent itioLS  ;  and  that  the  plaintiffs  were 
not  entitled  to  anything  more  than  what  they 
had  paid  and  expended  under  the  actual  terms  of 
the  lease.  Anything  else  would  be  damages  i^ure 
and  simple. 

'J'he  law  as  laid  down  by  Bowen,  L.J.,  in 
JVeivbir/gi/iff  v.  Adam  ((1886),  34  Ch.  D.  582  ;  56 
L.  J.  Ch.  275  ;  35  W.  R.  597  ;  55  L.  T.  275- 
C.  A.),  followed. 

Whittington  r.  Seale-Hayne,  (1900)  82  L.  T. 
[49  ;  16  T.  L.  R.  181— Farvvell,  J. 

2.  iHtenneddlinij  Inj  Landlord  —  Inter- 
meddling with.  Axxetx  before  Administration — 
Injunction.']— '6hoYt\y  after  the  death  of  a  tenant 
intestate,  the  landlord  wrongfully  entered  and 
seizeil  the  goods  of  the  deceased.  On  the  ex 
2>arte  application  of  tiie  sole  next  of  kin  before 
administration  : — 

Held — that  the  Cuurt  would  grant  an  injunc- 
tion restraining  the  landlord  from  interfering 
with  the  assets,  the  plaintiff  giving  an  under- 
taking as  to  damages. 

Cassidy    v.    Foley,    [1904]    2    Ir.    R.    427— 

[Andrews,  J. 

3.  Lease  to  Trustee — Payment  of  Bent  and 
Occupation  by  Cestui  que  Trust — Liability   of 


Cestui  que  Trust  for  Repairs.'] — A  lease  was 
granted  by  the  plaintiffs  to  J.  S.  Womack,  who 
thereby  covenanted  for  himself,  his  heirs,  exe- 
cutors, administrators,  and  assigns,  that  he  and 
they  would  repair  the  premises.  The  lease  also 
contained  a  declaration  by  J.  S.  Womack  that 
he  hekl  the  premises  in  trust  for  the  defendant, 
his  wife,  as  part  of  her  separate  estate.  J.  S. 
Womack  died  intestate,  and  no  letters  of  ad- 
ministration of  his  estate  were  taken  out.  The 
defendant  from  the  first  paid  the  rent  and  did 
the  repairs  which  were  done.  On  the  expiry  of 
the  term  the  premises  were  out  of  repair.  The 
]>laintiffs  brought  an  action  against  the  de- 
fendant for  damages  for  breach  of  the  covenant 
to  repair. 

Held — that  there  was  no  legal  contract  of 
tenancy  between  the  plaintiffs  and  the  defen- 
dant, nor  any  contract  by  which  she  became 
legally  bound  bj^the  covenants  in  the  lease  ;  and 
that  there  was  no  equitable  liability  depending 
on  her  beneficial  interest  alone  or  coupled  with 
the  fact  of  occupation. 

Walters  v.  Xorthern  Coal  Miniuq  Co.  ((1855) 
5  D.  M.  &  G.  629  ;  25  L.  J.  Ch.  633)  and  Cu.c  v. 
Bishop  ([1857]  8  D.  M.  &  G.  815  ;  26  L.  J.  Ch. 
389)  followed. 

Ramage  r.  Womack,  [1900]   1  Q.  B.  116;  69 
[L.  J.  Q.  B.  40  ;  81  L.  T.  526  ;  16  T.  L.  R.  63 

—Wright,  J. 

4.  Liah'dity  of  Landlord—  Demise  of  Boom  hi 
Factory — Supply  of  Poa-er  from  Engine — Power 
not  Jit  for  Purjwse — Accident  caused  tliercby — • 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
s.  14,  sub-s.  1.] — The  defendants,  who  were  the 
lessees  of  a  factory,  demised  to  the  plaintiffs  a 
room  therein,  and  agreed  to  supply  to  them 
j)o\ver  from  an  engine  for  working  a  machine  in 
the  demised  room  at  a  yeaily  rent  of  £100. 
The  engine  was  under  the  control  and  in  the 
possession  of  the  defendants.  While  the  engine 
was  working  the  machine,  owing  to  a  defect  in 
the  governor,  it  went  too  fast,  with  the  result 
that  part  of  the  machine  in  the  plaintiff's  room 
became  heated  and  broke,  and  killed  a  workman 
employed  by  the  plaintiffs.  The  plaintiffs, 
having  paid  the  widow  compensation  under  the 
Workmen's  Compensation  *Act,  1897,  sued  the 
defendants  to  recover  the  amount  so  paid.  The 
jury  found  that  the  defendants  had  not  supplied 
power  which  was  reasonably  fit  for  the  purpose 
of  working  the  machine. 

Held — that,  apart  from  the  demise  of  the 
room,  there  was  a  contract  by  the  defendants  to 
supply  to  the  plaintiffs  power  for  working  the 
machine  ;  that  this  was  a  contract  of  purchase 
and  sale  ;  that  there  was  therefore  an  obliga- 
tion to  supply  power  reasonably  fit  for  the 
purpose;  and  that  the  plaintiffs  were  entitled 
to  recover. 
Bentley  Brothers  r.  A.  Metcalfe  &  Son, 

[1906]  2  K.  B.  548  ;  75  L.  J.  K.  B.  891  ;  95 
L.  T.  596  ;  22  T.  L.  R.  676— C.  A. 

5.  Liability  of  Landlord — Condition  of  Pre- 
mises— Patent  Defect.'] — A  landlord  is  not  an 
insurer  of  the  safety  of  his  tenants.     He  is  not 
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Eelation  of  Landlord  and  Teiia,nt—r<intl/iued. 
resiionsible  for  a^  defect  of  construction  (e./f.,  a 
staircase  rail  with  interstices  wide  enough  for  a 
child  to  fall  through)  which  was  as  obvious  to 
the  tenant  when  taking  the  house  as  it  was  to 
the  landlord. 

Meghan  v.  AVatson,   [1907]  8.  C.  25— Ct.  of 

[Sess. 

6.  Lhthnitij  of  Lrsxors  to  Third  Party'--Lflssee 
of  JliiildUiii  ' Land  rdhiii;!  it  .so  ax  to  dniin  on  to 
iidjoiniiig  L/ind—C<ni/idi(~ Action  negatoire.]— 
Tlie  resi)ondentsweie  the  owners  of  land  adjoin- 
ing, but  on  a  lower  level  than,  some  land  of  the 
appellant.  This  land  was  leased  by  the  respon- 
dents to  a  builder,  the  lease  containing  a 
contract  by  him  to  subsequently  purchase  the 
land,  and  he  thereupon  commenced  building 
operations  ;  in  the  course  of  such  operations  he 
raised  the  level  of  the  land,  so  that,  instead  of 
receiving  the  drainage  of  the  appellant's  land,  as 
it  had  hitherto  done,  it  now  drained  on  to  his 
land,  and  in  consequence  the  present  proceedings 
were  instituted. 

Held— that  the  lessee  was  not  acting  under 
the  control  or  direction  of  the  respondents,  or 
under  such  circumstances  as  to  render  them 
liable  for  his  acts  ;  and,  theref(;re,  that  the 
appellant's  right  against  them  was,  not  to  call 
uj)0n  tliem  to  pay  damages,  and  reinstate  the 
locvs  in  quo  in  its  former  condition  at  then- 
expense,  but  merely  to  allow  him  to  enter  their 
land,  and,  at  his  own  expense,  or  at  that  of  any 
person  liable  for  the  damage  done,  to  do  the 
work  necessary  to  relieve  his  land  of  the  new 
servitude  imposed  upon  it. 

Judgment  of  the  Court  of  King's  Bench  for 
Quebec  reversed. 
KlEFFER  r.  LE  SeMINAIRE  DE  QUEBEC,  [l'.»03] 

FA.  C.  85  :  72  L.  J.  1'.  C.  18  ;  87  L.  T.  484  ;  1^ 
T.  L.  R.  50— P.  C. 


7.  Orcniiiition^  Dciui.'ir  of  Clo.tfl — Tenant 
ocrupirs  additional  C/o-tr  hehnajinii  to  Landlord 
—  .A'(;Pre.?«w/;^/(»rt.]  —  H.  demised  an  island  to  E. 
Subsequently  K.  occupied  two  other  plots  of  H.'s 
land.  These  plots  were  situate  on  the  mainland, 
and  were  something  between  half  a  mile  and  a 
mile  from  the  island  demised  to  E.  They  were 
inclosed  land.  There  was  no  evidence  that  they 
■were  occupied  by  E.  as  an  adtlition  to  his  holding 
under  H.,  and  no  rent  was  paid  in  respect  of 
them.  After  more  tlnin  twelve  years  had  elapsed, 
when  E.'e  tenancy  of  the  island  had  determined, 
H.  brought  an  action  against  E.'s  successor  in 
title  to  obtain  possession  of  the  two  plots.  The 
county  court  judge  held  that  there  was  a  pre- 
sumption that  E.  had  occupied  them  as  H.'s 
tenaid,  and  iu  the  absence  of  evidence  to  rebut 
this  presumption  H.  was  entitled  to  recover 
possession.     On  appeal  : — 

Held— that  there  was  no  such  presumption. 

iSevihle,  the  ])resumption  that  a  tenant  who 
occupies  more  land  than  is  demised  to  him 
occupies  it  for  the  benefit  of  his  landlord  is 
confined  to  encroachment  on  waste. 

Loud  Hastings  r.  Saddler,  (1898)  79  L.  T. 

[855— Div.  Ct. 


8.  Store — Implied  Fitness — licasoiiuhle    Use — 

rsu(ie  of  Trade — Loading  in  Uwcess.] — A  lessor 

of  a'  store  is  bound  to  provide  a  store  reasonably 

fit  L>v  the  purpose  for  which  it  is  to  be  let,  the 

lessee  is  bound  to  use  the  store  reasonably.     The 

criterion   is,   not   the   relation    of    stabdity    to 

capacity  or  cubic  contents,  but  the  relation  of 

stability  to  weight,  that  is  the   weight   which 

according  to  the  oidinary  usage  of  trade  would 

be  put  into  such  a  building.     If  it  be  proved 

that  the  building  was  loaded  by  the  tenant  in 

excess  of  wliat  is  recognised  as  safe  in  the  trade, 

and  it  falls,  then  there  is  evidence  from  which  it 

mav  be  inferred  by  a  Court  or  jury  that  the 

building  fell  through  the  fault  of  the  tenant. 

Glebe  Sugar  Refinikg    Co.  r.  Paterson, 

[(1900)     2     F.    G15.     (Compare     Manehester 

Bonded    WareJiouse    Co.    v.    Carr,   (1880)    5 

C.  P.  D.  507  :  49  L.  J.  C.  P.  8(>9  ;  45  J.  P.  7  ; 

29  W.  R.  354  ;  48  L.  T.  47().) 

IT.  AGREEMENTS  FOR  LEASES. 

9.  Af/reement  not  to  f/ire  Notice  fo  Quit—Bocn- 
went  inoperative  as  a  Lease — Good  as  an  Agree- 
ment to  grant  Lease— Sj)ecijic  Performance  on 
Terms— Real  Property  Act,  1845  (8  &  9  Vict. 
c.  106),  s.  8.] — A  landlord  sought  to  eject  a 
tenant,  who  was  in  possession  under  an  agree- 
ment, of  which  the  following  are  the  material 
words  :  "  I  have  let  to  Mr.  A.  ...  at  a  weekly 
rental  of  23.?.,  and  I  agree  not  to  raise  Mr.  A. 
any  rent  as  long  as  he  lives  in  the  house  and 
pays  rent  regular.  I  shall  not  give  him  notice 
to  quit."     A  week's  notice  to  quit  was  given. 

Held— that  the  document,  not  being  under 
seal,  did  not  vest  in  the  tenant  any  interest  in 
land  whatever  ;  but  that,  on  the  authorities,  it 
must  be  treated  as  an  agreement  to  grant  a  lease 
of  the  premises  for  the  lest  of  the  tenant's  life 
subject  to  two  conditions:  (1)  regular  payment 
of  rent,  (2)  determination  at  the  option  of  the 
tenant ;  and  that,  therefore,  the  tenant  could 
elect  within  a  fortnight  to  have  sv)ecific  per- 
formance (jf  it,  on  paying  any  arrears  of  rent. 

Browne  v.  Warner  ((1807)  14  Ves.  156,  409  ; 
9  R.  R.  259),  Parlier  v.  Taswell  ((1858)  2  De  G. 
&  J.  559)  followed. 
ZiMBLER  r.  Abrahams.  [1903]  1  K.  B.  577  ;  72 

[L.  J.  K.  B.  103  ;  51  W.  R.  848  ;  88  L.  T.  46  ; 
19  T.  L.  R.  189— C.  A. 


10.  Com  mencenicnt  of  Term— Statute  of  Frauds 
(29  Chas.  2,  c.  8),  .«.  4.]— It  is  essential  to  the 
validity  of  a  lease  that  it  shall  appear  in  express 
terms,  or  by  reference  to  some  writing  which 
would  make  it  certain,  or  by  reasonable  infer- 
ence from  the  language  used,  on  what  day  the 
term  is  to  commence.  There  must  be  a  certain 
beginning  and  a  certain  ending,  otherwise  it  is 
not  a  perfect  lease,  and  a  contract  for  a  lease 
must,  in  order  to  satisfy  the  Statute  of  Frauds, 
contain  those  elements. 

Marshall  v.  Berridqe  ((18S1)  19  Ch.  D.  283  ; 
51  L.  J.  Ch.  329  ;  46  .1.  P.  279  ;  30  W.  R.  93  ;  45 
L.  T.  599— C.  A.)  followed. 

HUMPHERY    r.  CONYBEARE,  (1899)  80  L.  T.  40  ; 
[15  T.  L.  R.  162— C.  A. 
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Agreements  for  Leases — Continued. 

11.  Comtrudioii  —  Agreement  of  Tenancy  — 
Agreement  for  tioelre  mouths  with  option  of  a 
X^rtiv'.]— a' tenant  took  possession  of  premises 
under  an  agreement  •'  for  a  period  of  twelve 
months  with  the  option  of  a  lease  after  the 
aforesaid  time  at  the  rental  of  £30  per  annum." 

Held — that  he  could  claim  a  lease  for  a 
further  term  of  (at  least)  one  year  after  the  end 
of  the  first  twelve  months. 

Semhie,  per  Kennedy,  J.,  he  could  claim  a 
lease  for  his  life. 

AUoTiN  r.  Vewham,   [IflOG]   2  K.  B.  167;  75 
[L.  J.  K.  B.  5(33  :  1)5  L.  T.  490— Div.  Ct. 


14.  Part  jjerformance  —  Parol  agreement  — 
Pai/ment  of  Rent  in  admnee — No  entry— Statute 
of  Fraud)!  (29  Chas.  2,  c.  3),  s.  4.]— The  defen- 
dant verbally  agreed  to  hire  the  plaintiff's  flat  for 
thirteen  weeks  at  £4  10s.  a  week,  and  paid  the 
first  week's  rent  in  advance,  but  in  fact  never 
took  possession. 

Held — in  an  action  to  recover  rent  for  the  full 
period,  that  the  payment  of  one  week's  rent  in 
advance  on  a  parol  agi-eement  was  not  such  a 
part  performance  as  would  take  the  case  out  of 
the  4th  section  of  the  Statute  of  Frauds,  and 
that  the  action  could  not  be  maintained. 
Thuksby  r.  EccLES,  (1901)  70  L.  J.  Q.  B.  91  ; 
[49  \V.  R.  281  ;  17  T.  L.  E.  130— Bigham,  J. 


12.  Further  Lease— Lessee  not  named — "  You 
having  this  day  paid  me  " — Sufficient  description 
—Identity— Statute  of  Frauds  (29  Chas.  2,  c.  3), 
,<.  4.] — The  Statute  of  Frauds  will  be  satisfied 
if  the  parties  are  sufficiently  described,  so  that 
their  identity  cannot  be  fairly  disputed.     The 
defendant  agreed  with  J.  to  grant  him  an  exten- 
sion of  the  lease  for  the  further  term  of  24  yeai's, 
for  a  fine  of  £50,  on  receipt  of  which  sum  in  cash 
the  defendant  siiined  and  handed  to  J.  the  fol- 
lowing memorandum  :  —  "  Dear    Sir, — In   con- 
sideration of   you  having  this  day  paid  me  the 
sum  of  £50  (fifty  pounds),  I  hereby  agree  and 
•undertake  to  grant  you  or  your  assigns  a  further 
lease  of  24  years  (twenty-four)  '  W.  L.'  of  tlie 
premises    known   as   the   'Warden    Arms,'    27, 
Warden  Road,  Kentish  Town,  London,  N.W.,  to 
run  immediately  after  the  expiration  of  the  term 
granted  by  the  now  existmg  lease,  dated  the  24th 
day  of  June,  1885."     The  existing  lease  and  the 
benefit  of  the  extension  agreement  were  subse- 
quently assigned  to  the  plaintiff,  who  brought  an 
action'against  the  defendant  for  specific  perform- 
ance.    The  defendant  relied  on  the  Statute  of 
Frauds. 

Held— that  it  was  plain  on  the  memorandum 
that  the  lease  was  to  be  granted  to  the  person 
who  paid  the  £50,  and  therefore  the  parties  were 
sufficiently  described  so  that  their  identity  could 
not  fairly  be  disputeel. 

Potter  v.  Duffield  ((1874)  L.  R.  18  Eq.  4  ;  43 
L.  J.  Ch.  472  ;  22  W.  R.  585)  followed. 
Caer  v.  Lynch,  [1900]  1  Ch.  613  ;  69  L.  J.  Ch. 
[345  ;  48  W.R.  616  ;  82  L.  T.  381— Farwell,  J. 

13.  Part  performance  —  Increased  Rent  — 
Statute  of  Frauds  (29  Chas.  2,  c.  3),  s.  4.]— 
Payment  by  the  tenant  and  acceptance  by  the 
landlord  of  an  increased  rent  in  respect  of 
premises  hitherto  held  and  occupied  by  the 
tenant  as  a  yearly  tenant,  may  be  acts  unequivo- 
cally and  in  their  nature  referable  to  an  alleged 
new  agreement  for  a  lease  of  twenty-one  years, 
and  therefore  such  a  part  performance  as  takes 
the  case  out  of  the  Statute  of  Frauds,  and 
allows  parol  evidence  to  be  given  of  the  alleged 
agreement. 

Nunn  V,  Fabian  ((1865)  L.  E.  1  Ch.  35  ;  35 

L.  J.  Ch.l40  ;  13  L.  T.  (N.s.)  343)  followed. 

Miller  &  Aldworth,  Ld.  r.  Sharp,  [1899]  1 

[Ch.  622  ;  68  L.  J.  Ch.  322  ;  47  W.  R.  268  ;  80 

L.  T.  77 — Byrne,  J. 


15.  Specific  Performance— Alternative  Offers 
—Acceptance  of  One  AUernatire— Tenancy  from, 
Year  to  Year-Statute  of  Frauds  (29  Chas.  2, 
g  3\  g_  4.]_Bva  memorandum  in  writing,  dated 
Apii'l  12th,  1900,  signed  by  the  authorised  agent 
of  the  defendant,  the  defendant  offered  to  let 
to  the  plaintiff  certain  premises  known  as 
"  Minydon,"  comprising  a  messuage  and  about 
Qwht  acres  of  land  situate  near  Colwyn  Bay, 
North  Wales,  upon  an  annual  tenancy,  at  the 
rent  of  £150,  on  certain  conditions  named 
therein.  The  memorandum  also  contained  tnese 
words  :  "  He  (the  defendant)  will  sell  you  (the 
plaintiff)  the  residence,"  &c. 

The  plaintiff  verbally  accepted  the  offer  and 

wrote  as  follows  :  "  Referring  to  your  offer  of 

'  Minydon,'  of  the  12th  April,  I  hereby  accept 

1  same  on  the  conditions  named  therein." 

I      The   plaintiff  brought  an  action  for   specific 

I  performance. 

j  Held— that  the  plaintiff  accepted  the  offer 
to  let. 

Dictum  of  Earl  Cairns,  L.C.,  in  Ilussey  v. 
Horne-Paiine  ((1879)  4  App.  Cas.  311,  317  ;  4H 
L.  J.  Ch.  846,  849  ;  27  W.  R.  585  ;  41  L.  1.  1— 
H.  L.  (E.))  followed. 

Held,  also,  that  if  the  agreement  bad  been 
for  a  tenancy  from  year  to  year  it  was  enforce- 
able. 

1  Clayton  v.  Illingworth  ((1853)  10  Hare,  451) 
and  DeBrassac  v.  .1/«rCy«(1863)  11  W.  R.  1020  ; 
2  N.  R.  511)  considered. 

Lever  r.  Koffler,  [1901]  1  Ch.  513;  70 
[L.  J.  Ch.  395  ;  49  W.  R.  506  ;  84  L.  T.  584-- 
'-  Byrne,  J. 


IIL  ESSENTIALS   OF   LEASE. 

16.  Agreement— Demise  or  Licence— Adver- 
tising Station— Hoarding— Gahle  Wall— Revoca- 
tion—Xotice  to. Determine.]— The  plaintiff  agreed 
1  to  let  the  defendant  erect  hoarding  for  a  bill- 
posting  and  advertising  station  upon  the  fore- 
I  court  of  a  cottage,  together  with  the  end  or  gable 
wall  of  another  cottage,  at  a  rent  of  £10  per 
annum,  payable  quarterly  on  the  four  usual 
quarter-days.  The  defendant  gave  the  plamtill 
a  quarter's  notice  to  quit,  expiring  at  the  end  of 
a  current  year. 

Held— that  the  exclusive  possession  of  any 
property  or  building  of  the  defendant  was  not 
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Essentials  of  Lease — Cnntinued. 

conferred  on  the  plaintiff,  and  there  was  therefore 
no  demise  or  lease,  and  that  the  relation  of  land- 
lord and  tenant  was  never  created  between 
them  ;  that  tlie  licence  was  always  revocable  at 
any  time  upon  giving  a  sufficient  and  reasonable 
notice  ;  and  tlierefore  the  use  of  the  forecourt 
and  end  or  gable  wall  was  determined  by  the 
three  months'  notice  given  by  the  defendant. 

WiLSOX   r.  Tavernok,    [1901]   1   Ch.    578;  70 
[L.  J.  Ch.  2(53  ;  84  L.  T.  48— Joyce,  J. 

17.  Letter—  Words  amounting  to  a  Lease  for 
Years — Licence,  Covenant  or  Agreement — "  JFor 
a  Term  of  Ten  Ye(trs."^ — -Whatever  words  are 
sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  posses- 
sion, and  the  other  shall  come  into  it  for  such 
a  determinate  time,  such  words,  whether  they 
were  in  the  form  of  a  licence,  covenant  or 
agreement,  are  of  themselves  sufficient,  and  will, 
in  construction  of  law,  amount  to  a  lease  for 
j'cars  as  effectually  as  if  the  most  proper  and 
pertinent  words  had  been  made  use  of  for  that 
purpose.  The  owners  of  a  house  and  shop  wrote 
to  the  person  who  was  then  and  had  been  in 
occupation  of  the  same  for  ten  years  under  a 
prior  agreement  the  following  letter:  —  "We 
hereby  agree  to  let  you  keep  peaceable  posses- 
sion of  your  present  house  and  shop  in  Strand 
Lane  for  a  term  of  ten  years,  on  condition  that 
you  commit  no  nuisance,  and  pay  us  the  sum  of 
9.<.  3rf.  per  week  for  rent  thereof,  you  to  pay 
local  board  rates,  and  we  to  pay  poor  rates 
and  water  rates  as  hitherto."  The  occupier  con- 
tinued in  possession,  and  afterwards  assigned  to 
her  son. 

Held — that  both  parties  were  bound  for  a 
term  of  ten  years,  and  that  the  agreement  was 
not  personal  to  the  mother. 

DuxBUEY  V.  Sandiford,  (1899)  80  L.  T.  .552— 

[C.  A. 

IV.  PREMISES  INCLUDED  IN  THE  DE- 
MISE. 

(a)  Easements. 

18.  Wagleaves — Agreement  for  Lease — Inter- 
pretatiun  —  Arts  of  Parties —  Contemporaneous 

Usage.'] — By  an  indenture  of  May  18th,  1854,  it 
was  covenanted  that  Lord  Hastings  would  grant 
by  indenture,  and  a  railway  company  would 
accept,  a  grant  of  a  way  leave  over  certain 
portions  of  Lord  Hastings'  lands.  By  the 
proposed  form  of  lease  the  term  was  to  be  for 
1,000  years  from  May  Day,  1845,  at  certain 
yearly  rents  for  every  ton  of  coals,  &c.,  which 
should  pass  over  "the  said  railways"  or  any 
part  thereof  respectively,  and  in  addition  to 
such  rents  the  sum  of  '6s.  per  ton  on  coals,  ifcc, 
conveyed  over  "c/«y  part  of  the  railways 
comprehended  in  the  Blgth  and  Tijne  llailway 
Consolidation  and  E.vtensions  Act,  1854,"  and 
which  should  be  shipjjed  at  the  port  of  Blyth. 
No  formal  lease  was  executed,  but  the  parties 
acted  under  the  indenture  of  May  ISth,  1854. 
For  more  than  iovty  years  the  railway  company 
and  their  successors,  the   appellants,  conveyed 


coal,  iScc,  over  portions  of  the  railways  compre- 
hended in  the  Blyth  and  Tyne  Railway  Con- 
solidation and  Extensions  Act,  1854,  to  the 
port  of  Blyth,  but  paid  the  rent  of  ?is.  per  ton 
only  in  respect  of  such  coal,  &c.,  as  was  so 
conveyed  over  the  lands  of  Lord  Hastings,  and 
no  claim  was  ever  made  on  his  behalf  excej)t  in 
respect  of  coal,  &c.,  conveyed  over  part  of  his 
lands.  In  1897  the  respondent  brought  an 
action  against  the  appellants  claiming  an 
account  and  payment  in  respect  of  coals  con- 
veyed over  any  part  of  the  railways  compre- 
hended in  the  special  Act  of  1854,  and  shipped 
at  the  port  of  Blyth,  whether  the  coal,  &c.,  did 
or  did  not  pass  over  any  part  of  the  respondent's 
lands. 

Held — that  the  words  of  the  indenture  of 
May  18th,  1854,  must  be  construed  according  to 
their  natural  meaning,  and  no  amount  of  acting 
by  the  parties  could  alter  or  qualify  words  which 
were  plain  and  unambiguous  ;  that  the  language 
of  the  covenant,  namely,  "the  railways  compre- 
hended in  the  Blyth  and  Tjne  Railway  Consolida- 
tion and  Extensions  Act,  1854,"  was  conclusive 
against  the  appellants  ;  that  the  Court  could  not 
construe  the  covenant  differently  from  the  mode 
in  which  it  would  have  construed  it  if  the 
controvei'sy  had  arisen  the  day  after  the  agree- 
ment had  been  executed  ;  and  that  the  appellant 
company  were  liable  to  pay  the  rent  upon  coal 
conveyed  over  any  part  of  the  railways 
comprehended  in  the  special  Act  of  1854,  and 
shipped  at  the  port  of  Blyth,  whether  it  did  or 
did  not  pass  over  any  part  of  the  respondent's 
lands. 

The  decision  of  C.  A.  ([1899]  1  Ch.  656  ; 
68  L.  J.  Ch.  315  ;  80  L.  T,  217  ;  15  T.  L.  E. 
247)  affirmed. 

North  Eastern  Ry.  Co.  r.  Lord  Hastings, 

[1900]  A.  C.  260  ;  69  L.  J.  Ch.  516  :  82  L.  T, 

429  ;  16  T.  L.  R.  325— H.  L.  (E.). 

19.  Demise  loith  all  Lights — Corenant  hg  Les.we 
"  not  Object  to  any  Worksto  Adjoining  Premises" 
—  Ohst ruction  of  Lights — Action  hg  Lessee — Stay 
of  Proceedings — Judicature  Act,  1873  (36  &  37 
Vict.  c.  t;6),  s.  24,  suh-s.  5.] — A  lessee  of  a  house, 
demised  with  all  lights,  covenanted  that  he 
would  "  not  object  to  any  works  to  adjoining 
premises  "  which  might  be  sanctioned  by  or  on 
behalf  of  the  lessor,  or  the  supeiior  landlords. 
The  occupier  of  the  adjoining  piemises  proposed 
to  erect  thereon,  with  the  sanction  of  the  superior 
landlords,  buildings  which  would  interfere  with 
the  access  of  light  to  the  lessee's  house.  The 
lessee  thereupon  biought  an  action  against  the 
occupier  to  restrain  him  from  building  so  as  to 
obstruct  the  access  of  light.  The  lessor  moved 
under  sect.  25,  sub-sect.  5,  of  the  Judicature  Act, 
1873,  for  a  stay  of  proceedings  in  the  action. 

Held — that  "adjoining"  meant  adjoining  in 
the  sense  in  which  the  word  was  used  in  the 
London  Building  Act,  1894,  and  was  used  in  the 
sense  of  "in  physical  contact  with,"  and  was  not 
used  ill  the  sense  of  "neighbouring;"  and  that 
the  lessee  was  not  precluded  by  the  covenant 
from  objecting  to  the  building  works. 
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Premises  included  in  the  Bemise— Continued. 

Decision  of  Joyce,  J.  ((1901)  50  W.R.  1(56  ;  85 
L.  T.  677  ;  IS  T.  L.  R.  129)  reversed. 
White  c.  Harrow,  Harrow  r.  Marylebone 

r District  Property  Co.,  (1902)  50  W.  11. 
259  ;  86  L.  T.  i;  18  T.  L.  R.  228— C.  A. 

20.  Lease— Right  of  Turbari/Sot/  Peat  or 
Surface  Turf—'- Mountain " — Construction.'] — A 
lease  gave  the  lessee  right  to  cut  "  turf  "  on  the 
"  mountain  of  C" 

Held — having  regard  to  all  the  circumstances 
that  upon  the  true  construction  of  the  lease 
"turf"  meant  deep  bog  turf  and  not  surface 
turf,  and  that  the  word  "  mountain "  was  a 
descriptive  word  meaning  uncultivated  land  and 
not  the  whole  mountain  of  C,  part  of  which  had 
been  reclaimed. 

Kildare    v.   Fisher    ((1717)    1     Str.    71,    72) 
applied. 
Jameson  v.  Fahey,  [1907]  1  Ir.  R.  411— C.  A. 

21.  lii<iht  of  Waij  —  Interpretation  —  Falsa 
demonstiatio  iiou  nocet  —  Ilectijication.] — The 
doctrine  of  fal.m  demunst ratio  nun  nocet  is  only 
applied  where  a  description  is  made  up  of  more 
than  one  part,  and  one  part  is  true,  but  the 
other  false;  then,  if  the  part  which  is  true 
describes  the  subject  with  sufficient  legal  cer- 
tainty, the  untrue  part  will  be  rejected,  and  will 
not  vitiate  the  instrument.  By  an  underlease 
rooms  on  the  second  floor  of  Nos.  13  and  14,  Old 
Bond  Street,  were  demised  to  the  plaintiflE, 
"  together  with  free  ingress  and  egress  for  the 
lessee,  her  servants  and  customers,  through  the 
staircase  and  passages  of  Xo.  13  to  and  from  the 
demised  rooms."  There  was  a  staircase  in 
No.  14,  but  in  No.  13  there  was  only  a  lift  and 
no  staircase. 

Held— that  as  the  rejection  of  the  words  "  of 
No.  13  "  would  not  leave  a  description  applicable 
to  the  staircase  in  No.  14,  the  doctrine  of  falsa 
demon.it ratio  iwn  nocet  did  not  apply  ;  but  that 
it  was  the  intention  of  the  parties  that  the 
plaintiff  should  have  access  over  the  staircase  of 
No.  14,  and  that  the  underlease  should  be 
rectified  accordingly. 

Decision  of  Romer,  J.  ([1898]  2  Ch.  551  ;  67 
L.  J.  Ch.  695  ;    47  W.  R.  29  ;    79  L.  T.  348), 
affirmed. 
COWEN  V.  Trxjekitt,    [1899]    2   Ch.   309  ;   68 

[L.  J.  Ch.  563  ;  47  W.  R.  661  ;   81  L.  T.  104— 

^  C.  A. 

(b)  Fixtures, 

22.  Coi-enaivb  to  leave  certain  things  on  the 
Premises  —  Con.<>truction  —  General  Words  — 
Ejusdem  Generis —  Whether  Trade  Fixtures 
included.] — An  underlease  of  premises  to  be  used 
for  the  business  of  a  boot  and  shoe  manufacturer 
contained  a  covenant  by  the  lessee  to  yield  up 
the  premises  on  the  determination  of  the  time, 
"  together  with  all  doors,  locks,  keys,  bolts,  bars, 
staples,  hinges,  iion  pins,  wainscots,  hearths, 
stones,  marble  and  other  chimney  pieces,  slabs, 
shutters,  fastenings,  partitions,  pipes,  pumps, 
-sinks,  gutters  of  lead,  posts,  pales,  rails,  dressers. 


shelves,  and  all  other  erections,  buildings, 
improvements,  fixtures  and  things  which  then 
were  or  which  at  any  time  during  the  said  term 
should  be  fixed,  fastened,  or  belong  to  the  said 
demised  messuage  and  premises  or  any  part 
thereof." 

The  mesne  landlord  mortgaged  the  premises, 
and  on  the  tenant  becoming  bankrupt,  a  ques- 
tion arose  between  his  trustee  in  bankruptcy  and 
the  mortgagee  as  to  the  title  to  certain  trade 
fixtures  such  as,  e.g.,  an  electric  motor,  shafting, 
heel-building  atid  heel-trimming  machines,  &;c. 

Held  (reversing  Kekewich,  J.) — that  the 
special  words  of  the  covenant  included  only 
what  are  generally  known  as  "landlords'  fixtures " 
and  did  not  include  the  aiticles  in  question  ;  and 
that  the  general  words  must  be  construed  in 
accordance  with  the  rule  as  to  words  ejusdem 
generis  (^Bishop  v.  Elliott,  infra^,  and  that, 
therefore,  the  covenant  did  not  include  the 
articles  in  question,  which  might  be  removed  by 
the  trustee. 

Decision  of  Kekewich,  J.  ([1903]  1  Ch.  806 
72  L.  J.  Ch.  400  ;  88  L.  T.  263)  reversed. 

Bi-ihop  V.  Elliott  ((1855)  11  Ex.  113;  24 
L.  J.  Ex.  229  ;  3  W.  R.  454)  followed. 

Bidder  v.  Trinidad  Petroleum  Co.  ((1S68)  17 
W.  R.  153)  not  followed. 

Lambourn  r.  McLellan,  [1903]  2  Ch.  268  :  72 

[L.  J.  Ch.  617  ;  51  W.  R.  594  ;  88  L.  T.  748  ; 

19  T.  L.  R.  529— C.  A. 

23.  Teiianfs  Fixtures — Forfeiture  of  Lease- 
Bight  of  Mortgagee  of  Lease  to  remove  Fixtures 
within  rea.wnablc  time.] — Where  a  lease  is  pre- 
maturely determined  by  forfeiture  or  surrender, 
a  murtgagee  thereof  is  entitled  to  a  reasonable 
time  wherein  to  remove  the  tenant's  fixtures. 

Pugh  V.  Arton  ((1869)  L.  R.  8  Eq.  626  ;  38 
L.  J.  Ch.  619  ;  20  L.  T.  865  ;  17  W.  R.  984) 
commented  on. 

A  company  issued  debentures  constituting  a 
floating  charge  on  all  its  property.  A  receiver 
appointed  in  a  debenture  holder's  action  took 
possession  of  the  company's  leasehold  premises, 
and  obtained  leave  from  the  judge  to  sell  the 
tenant's  fixtures  thereon.  Before  the  actual 
sale  the  company  went  into  voluntary  liquidation, 
and  thereupon  the  lease  determined. 

Held — that  the  receiver  was  entitled  as 
against  the  landlord  to  a  reasonable  time  in 
which  to  remove  the  fixtures. 

Decision  of  Jovce,  J.  ([1904]  1  Ch.  819;  73 
L.  J.  Ch.  461  ;  90  L.  T.  412  ;  11  Manson,  224  ; 
21  T.  L.  R.  354)  affirmed. 

In  re  Glasdir  Copper  Works,  Ld.  ;  English 
[Elect ko-Metallurgical  Co.,  Ld.  v.  The 
Company,  [1906]  1  Ch.  365  ;  75  L.  J.  Ch.  109  ; 
94  L.  T.  8  ;  22  T.  L.  R.  101  ;   13  Manson,  41— 

C.  A. 

(c)  Sporting  Rights. 

24.  Fishiftg — Exclusive  Bight  of —  Covenant 
not  to  "  Assign,  Transfer,  or  Set  over "  the 
Premises — Omission  of  Words  '■'■  any  part  of  the 
Premises  " — Licence  for  Ttoo  Bods —  Validity.] — 
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Premises  included  in  the  Demise — Continued. 
A  covenant   in   a   lease   not   to    part  with   the 
possession   of   premises   does   not    lestrain    the 
tenant  from  partinj,'  with  a  part  of  the  premises. 

By  an  indenture  the  defendant  demised  to  the 
plaintiff  "all  that  the  exclusive  right  of  lishing" 
in  manner  thereinafter  mentioned  in  a  certain 
river,  "together  with  full  liberty  of  ingress, 
egress,  and  regress,  for  the  said  lessee  and  his 
authorised  friends  at  all  times  during  the  term 
inteudetl  to  be  hereby  granted  to  fish  .  .  .  with 
rods  and  lines  in  a  proper  and  sportsmanlike 
manner."  The  lease  contained  a  covenant  by 
the  lessee  that  he  should  not  nor  would  during 
tlie  said  term  "  underlet,  assign,  transfer,  or  set 
over  or  otherwise  by  any  act  or  deed  procure  the 
said  premises  to  be  assigned,  transferred,  or  set 
over  unto  any  person  or  persons  whomsoever 
without  the  consent  in  writing  of  the  said  lessor." 
'i'iie  lessee  granted  B.  a  licence  and  authority  to 
fish  in  that  portion  of  the  river  comprised  in  the 
lease  in  the  manner  and  for  the  like  periods  as  in 
the  lease  provided  (but  so  that  not  more  than 
two  rods  should  be  used  at  any  time)  for  the 
wiiole  residue  then  unexpired  of  the  term  granted 
by  the  lease. 

Held — that  the  licence  to  B.  for  two  rods  was 
perfectly  good  by  reason  of  the  omission  from 
the  covenant  of  the  words  "any  part  of  the 
premises." 

Dictum  of  Lord  Eldon  in  Church  v.  Brown 
((1808)  15  Ves.  258  ;  10  E.  R.  74)  followed. 
Grove  r.  Poetal,  [1902]  1  Ch.  727  ;  71  L.J.  Ch. 

[2yy  ;  80  L.  T.  35U  ;  18  T.  L.  K.  31'.)— Joyce,  J. 

25.  Fishing  —  Fishery  ■ —  Implied  Right  of 
Tenant  to  Fish  in  Stream,  opposite  the  Land — 
^Reser ration  of  Hi ght.'] — In  the  ordinary  case 
of  a  lease  of  lands,  including  wateis  or  streams, 
the  right  of  fishery  is  necessarily  implied  as  part 
of  the  general  right  to  the  soil  and  water  unless 
the  lessor  specially  reserve  it.  If,  therefoie, 
there  is  no  special  reservation  of  the  right  of 
fishery,  the  tenant  and  not  the  landlord  will  be 
the  party  entitled  to  the  fishery.  Properly 
speaking  the  right  cannot  be  reserved  by  the 
lease,  but,  what  is  practically  the  same  thing, 
the  reservation  is  construed  as  a  re-grant  by  the 
tenant  to  the  landlord. 

Davies  r.  Jones  and  Others.  [1902]  GO  J.  P. 

[439  ;  86  L.  T.  447  ;  18  T.  L.  \i.  3t)7  ;  20  Cox, 

C.  C.  184— Div.  Ct. 

26.  Shooting — Hiring  at  a  certain  Rent  per 
Annum,  —  Notice  to  determine  —  "  Reasonable 
Notice."'\ — By  a  memorandum  of  agreement  a 
landlord  agreed  to  let  and  the  defendants  to  hire 
pheasant  shooting  at  a  certain  rent  per  annum, 
payable  half-yearly.  From  Lady  Day,  1896,  the 
tlefciulants  continued  to  enjoy  tlic  shooting  rights 
until  the  liUKllord, early  in  thej'ear  1901,  verbally 
informetl  them  that  the  arrangement  was  revoked 
as  from  March  25th. 

Held — that  the  defendants  were  entitled  to 
"reasonable  notice,"  expiring  at  I^ady  Day  ;  and 
that  the  verbal  notice  given  in  February,  or  at 
the  latest   in  the  early  part  of  March,  after  the 


end  of  the  shooting  season,  was  reasonable  and 
sufficient. 

Lowe  r.  Adams,  [1901]  2  Ch.  598  ;  70  L.  J.  Ch. 

[783  ;  50  W.  R.  37  ;  85  L.  T.  195  ;  17  T.  L.  R. 

7(J3 — Cozens-Hardy,  J. 

27.  Shooting  —  Obligation  of  L'indlord  — 
Fencing  riantations.]—\\\  the  case  of  a  lease  of 
the  hot'ise  on  a  small  residential  estate  together 
with  the  shooting  there  is  no  implied  obligation 
on  the  part  of  the  lessor  to  fence  the  plantations 
effectually  so  as  to  exclude  stock. 

Patrick  r.  Harris'  Trustees,  [1905]  G  F.  985 

[ — Ct.  of  Sess. 

V.  DURATION  OF  TENANCY. 

(a)  Notice  to  Quit. 

28.  E.vpi ration — Yearly  Rent — Tenant  to  pay 
rates  and  taxes — Three  months  7iotice.'] — A  land- 
lord let  premises  on  an  agreement  from  October 
1st,  "  at  an  inclusive  rental  of  £25  per  annum," 
the  tenant  to  i)ay  rates  and  taxes,  and  "  three 
months'  notice  on  either  side."  The  rent  was  in 
fact  always  paid  quarterly. 

Held — to  be  a  yearly  tenancy,  which  could 
only  be  determined  by  a  three  months'  notice 
expiring  with  a  year  of  the  tenancy  and  not  at 
any  time. 

Doc  V.  Bonoran  ([1809]  1  Taunt.  555)  applied. 
Dixon  r.  Bradford  and   District  Rr.  Ser- 

[vANTS   Coal   Supply    Society,    [1904]    1 

K.  B.  444  ;  73  L.  J.  K.  B.  13G  ;  90  L.  T.  122  ; 
20  T.  L.  R.  159— Div.  Ct. 

29.  Service — Holding  Orer — Subsequent  Pay- 
ment of  Rent  —  New  Tenancy  —  Recorery  of 
Possession.] — The  plaintiffs  let  to  the  defendant 
a  portion  of  certain  land.     On  September  29th, 

1900,  the  plaintitls  left  at  the  defendant's  house, 
with  his  servant,  a  good  notice  to  quit  apart 
from  the  question  of  service.  The  defendant 
remained  in  possesssion  of  the  land  after  the 
expiration  of  the  notice  to  (juit,  and  paid  rent 
up  to  December  25th,  1900.     On  August  14th, 

1901,  the  plaintiffs'  secretary  wrote  to  the 
defendant,  who  was  still  in  possession  without 
having  paid  any  rent  as  under  the  former  agree- 
ment :  "  I  find  it  can  now  be  probably  arranged  to 
leave  you  in  undisturbed  possession  of  this  site, 
upon  condition  that  you  raise  no  objection  to  the 
rent  for  the  year  .  .  .  and  1  shall  be  glad  to 
hear  that  you  acquiesce  in  this  arrangement "  ; 
and  on  August  27th.  the  defendant  wrote  in 
reply  that  she  did  not  raise  any  objection  to 
anything  that  was  fair  and  right.     In  January, 

1902,  the  defendant  paid  the  plaintiffs  the  sum 
of  £45  as  rent  for  the  year  1901. 

Held— that  the  plaintiffs  were  entitled  to 
recover  possession  of  the  land  ;  that  the  notice 
to  quit  was  properly  served  ;  that  the  payment 
of  the  £45  ought  to  be  taken  in  conjunction 
with  the  letter  ;  and  that  the  holding  over  had 
been  allowed  to  continue  for  a  jear. 

Whiteacre  d.  Roult  v.  Symonds  ([1808]  10 
East,  13)  followed. 

School  Board  for  London  r.  Peters  [1902] 
[18  T.  L.  R.  509— Ridley,  J. 
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30.  Tcnuncij  for  one  ijcar  certain  (ind  xo  on 
from  yr(ir  to  year — Proviso  for  notice  to  quit  at 
any  time — S'oticc  to  quit  during  firxt  year.] — 
Premises  were  let,  under  .a  written  agreement, 
•'  for  the  term  of  one  year  certain  from  the  tlate  j 
thereof,  and  so  on  from  year  to  year,  unless  or 
until  the  tenancy  thereby  created  should  be 
determined  by  either  party  giving  to  tlie  other 
twenty-eight  days' notice  in  writing,  such  notice 
to  expire  at  any  period  of  the  year  without 
any  reference  to  the  time  of  entry,  the  date  of 
the  agreement,  or  the  commencement  of  the 
tenancy." 

Held — that  the  tenancy  could  not  be  deter- 
mined by  notice  during  the  first  year. 

Cannon  Brewery  c.  Nash,  (1898)  77  L.  T.  t)48  ; 
[14  T.  L.R.  158— C.  A. 

31.  •'  7/tire  Months'  JVntiee  at  any  time  to 
terminate  t/iin  Agreement  " — Validity  of  A'otice.] 
— An  agreement  provided  that  the  tenancy  of  a 
public-house  was  to  commence  on  May  1st,  at  a 
yearly  rent  payable  quarterly  on  May  1st, 
August  1st,  November  1st,  and  February  1st, 
subject  to  three  months'  notice  on  either  side 
"  at  any  time  "  to  terminate  the  agreement.  The 
plaintiff,  the  landlord,  on  .January  24th  gave 
the  defendant,  the  tenant,  three  months'  notice 
to  quit  and  deliver  up  the  premises  on  April  2oth 
following. 

Held — that  the  notice  to  quit  was  good,  as 
the  parties  had  stipulated  that  they  should  be 
at  liberty  to  put  an  end  to  the  tenancy  by  a 
notice  expiring  at  any  time  ;  and  that  there  was 
no  special  reason  why  the  tenancy  should  be 
determinable  on  one  of  the  four  days  named. 

Bridges  v.  Potts  ((1864)  17  C.  B.  (n.s.)  314  ; 
33  L.  J.  C.  P.  338  ;  10  Jur.  (x.s.)  1041) ;  11  L.  T. 
(N.S.)  373)  followed. 

SoAMES  V.  Nicholson,  [1902]  1  K.  B.  1.57  ;  71 
[L.  J.  K.  B.  24  ;  50  W.  R.  169  ;    85  L.  T.  614 

— Div.  Ct. 

32.  Yearly  Tenancy — "At  the  End  of  the 
Current  Year's  'Tenancy'" — Sufficiency  of  Notice.'] 
—  A  landlord,  on  March  24th,  1898,  gave  to  his 
tenant,  who  held  on  a  yearly  tenancy  from  Lady 
Day  to  Lady  Day,  a  notice  in  the  following 
terms  : — •'  I  hereby  give  you  notice  to  quit  and 
deliver  up  to  me  all  that  cottage,  &c.,  on  the 
24th  of  June,  1898,  or  at  the  end  of  your  current 
year's  tenancy." 

Held — that  it  was  a  notice  to  quit  on  March 
25th,  1899,  and  was  good,  as  it  could  not  have 
been  intended  by  the  landlord  or  understood  by 
the  tenant,  that  the  words  "  current  year " 
applied  to  the  few  hours  of  that  year  which  had 
still  to  run. 

Doe  d.  Iluntingtower  v.  CuUiford  ((1824) 
4  D.  &  R.  248)  followed. 

Doed.  Pichmond  v.  Morphett  ((184."))  7  Q.  B. 
577  ;  14  L.  .J.  Q.  B.  345)  dissented  from. 

Wride  v.  Dyer,  [1900]  1  Q.   B.  23  ;  69  L.  J. 

[Q.  B.  17  ;    64  J.  P.   118  ;  48  W.  R.   73  ;  81 

L.  T.  453;  16  T.  L.R.  23— Div.  Ct. 

B.D. — VOL.    II. 


33.  Weehlg  TeiKiiicg — W'celt'.i  Xotice — Xotice 
giren  before  12  noon  on  one  Monday  to 
e.vpire  at  12  noon  on  the  foUoa-imj  Monday — 
Xotice  insufficient.] — The  defendant  held  certain 
premises  of  the  plaintiff  on  a  weeklj'  tenaucj'. 
By  the  rent-book  agreement  it  was  stipulated 
that  either  plaintiff  or  defendant  might  deter- 
mine the  tenancy  by  a  week's  notice  to  the 
other,  and  that  the  key  was  to  be  delivered  to 
the  plaintiff  or  his  agent  before  12  o'clock  on  the 
day  of  leaving. 

Held — that,  on  the  true  construction  of  the 
special  agreement,  a  notice  to  quit  given  before 
12  noon  on  one  Monday  to  expire  at  12  noon  on 
the  following  Monday  was  not  a  week's  notice, 
as  the  law  does  not  take  notice  of  the  fraction 
of  a  day.  A  week's  notice  requires  seven  whole 
days. 

Weston  v.   Fidler,   (1903)   67  J.  P.  209  ;  88 
[L.  T.  769— Div.  Ct. 

34.  Yearly  Tenancy — Landlord  y raiding  long 
Lease  to  a  Third  Party — Landlord  suhsequcidly 
giring  Xotice  to  Quit — Effect.] — Where  a  land- 
lord tluring  the  currency  of  a  yearly  tenancy 
demises  the  premises  in  (juestion  for  a  long  term 
to  a  third  person,  the  landlord  cannot  during 
such  term  give  to  the  yearly  tenant  a  valid 
notice  to  quit. 

WoRDSLEY  Brewery  Co.  *•.  Halford,  (1904) 
[90  L.  T.  89— Div.  Ct. 

35.  Yearly  Tenancy — Three  Month.i'  Xotice — 
Construction.] — By  an  agreement  dated  .June  1st, 
1901,  the  plaintiff  let  to  the  defendant  a  licensed 
house  from  May  13th,  1901,  '•  until  such  tenancy 
shall  be  determined  as  hereinafter  mentioned," 
at  the  yearly  rent  of  £70  clear  of  all  deductions 
except  land  and  i)roperty  tax,  to  be  paid  by 
equal  quarterly  payments  on  August  13th, 
November  13th,  February  13th,  and  May  13th,  in 
every  year,  the  first  payment  to  be  made  on 
August  13th,  1901  ;  and  the  tenant  agreed  to 
keep  the  premises  in  repair,  and  to  apply  for  and 
procure  a  renewal  of  all  necessary  licences,  and 
there  was  a  clause  enabling  the  landlord  to  eject 
the  tenant  if  the  latter  was  convicted  of  an 
offence  through  which  the  licence  was  endorsed. 
The  agreement  further  provided  that  •'  it  shall 
be  lawful  for  either  of  the  parties  to  determine 
the  tenancy  hereby  created  by  giving  to  the 
other  of  them  three  calendar  months"  notice  in 
writing  for  that  purpose." 

Held — that  the  agreement  created  a  yearly 
tenancy  determinable  on  three  months'  notice 
expiring  at  the  end  of  the  year  of  the  tenancy. 

Doe  d.  IGng  v.  Grafton  ((1852)21  L.  J,  Q.  B. 
276  ;  18  Q.  B.  496)  discussed. 

Decision  of  Jelf,  J.  ([190.5]   2   K.  B.  576  ;  74 
L.  J.  K.  B.  617  ;  93  L.  T.  267  ;    21  T.  L.  R.  539) 
affirmed. 
Lewis  r.  Baker,  [1906]  2  K.  B.  .599  ;  75  L.J. 

[K.  B.  848  ;  95  L.  T.  In  ;  22  T.  L.  R.  680— 

[C.  A. 

(b)  Renewal. 

36.  Brealis  in  Lease — Proriso  to  Determine — 
Mesne  Assignments — Who  can  g ire  Xotice.] — In 

15 
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an  action  brought  to  recover  two  quarters'  rent, 
the  plaintitf  8.  was  the  assignee  of  the  original 
lessor  H.,  and  the  defendant  D.  was  the  original 
lessee. 

The  defendant  had  assigned  to  the  third  party 
F.,  who  had  covenanted  to  indemnify  him.  F. 
in  turn  assigned  to  one  Y.,  who  had  covenanted 
to  indemnify  him.  Y.  deposited  the  lease  with 
H.  &  Co.  to  secure  an  advance  of  £50.  He 
then  disappeared  and  left  the  premises  unoccu- 
pied. F.  purchased  the  rights  of  H.  &  Co.  for 
£10,  and  he  then  took  possession  of  the  premises 
and  let  them  and  received  the  rents,  and  paid 
the  present  plaintiff  the  rent  due  to  him,  he 
being  aware  what  was  being  done. 

The  original  lease,  which  was  for  twenty-one 
years,  contained  the  following  proviso  :  "  In  case 
the  said  Richard  Drew,  his  executors,  adminis- 
trators, or  assigns,  shall  be  desirous  of  deter- 
mining this  present  lease  or  demise  at  the  end  or 
expiration  of  the  first  seven  or  fourteen  years  of 
the  said  term  hereby  granted,  and  of  such  his  or 
their  desire  or  intention,  shall  give  notice  in 
writing  to  the  said  Frederick  Hose,  his  heirs  or 
assigns,  or  shall  leave  the  same  at  his  or  their 
usual  or  last-known  place  of  abode  in  England, 
six  calendar  months  before  the  expiration  of  the 
said  seven  or  fourteen  years  of  the  said  term 
hereby  granted  .  .  .  then  and  in  such  case 
forward  and  immediately  after  the  expiration  of 
such  seven  or  fourteen  years  of  the  said  term 
this  indenture  and  every  covenant,  clause, 
matter,  or  thing  herein  contained  shall  cease  and 
determine." 

Notices  were  duly  given  by  D.  and  F.  to 
determine  the  lease  at  the  end  of  the  fourteenth 
year,  and  the  question  was  whether  the  lease 
was  thereby  determined. 

Held— that  the  notice  should  have  been  given 
by  Y.,  and  that,  therefore,  the  lease  was  still 
subsisting. 

Seaward  v.  Drew,  (1898)  67  L.  J.  Q.  B.  322  ; 
[78  L.  T.  ly  ;  14  T.  L.  E.  200— Channell,  J. 

37.  Breaks  in  Lease — Lease  determined  by 
Lessee — "Indenture  to  be  void" —  Covenants 
alreadij  brolten — Landlord's  riyht  to  sue  in 
rcs2)ect  of.]— A  lessee  gave  notice  to  determine 
his  fourteen  years'  lease  at  the  end  of  seven 
years,  as  he  was  entitled  to  do  ;  there  was  a 
proviso  in  the  lease  that  "in  such  case  this 
piesent  indenture  and  every  clause,  matter,  and 
thing  herein  contained  shall,  upon  the  expiration 
of  the  said  notice,  cease  and  determine  and  be 
void  "  ;  and  there  was  not  the  usual  reservation 
of  the  landlord's  right  to  sue  in  respect  to 
existing  breaches  of  covenant. 

Held — that,  nevertheless,  the  lessor  could  sue 
for  any  breaches  of  covenant  committed  by  the 
tenant  during  the  seven  years  of  his  occupation. 

Ilarfs/iorne  V.  TfWww  ((1838)  7  L.  J.  C.  F 
138  ;  4  Bing.  N.  C.  178  ;  44  R.  R.  693)  followed. 

Bloee   v.  Giulini,    [1903]  1  K.    B.   356  ;  72 

[L.  J.  K.   B.    114  ;  51  W.  R.  336  ;  88  L.    T. 

235— Wright,  J. 


38.  Covenant  to  renew  on  jiai/ment  of  Fine  "  at 
the  Costs  of  the  Leasee'' — Value  of  Fine  to  be 
determined  by  Arbitration — Costs  of  Lteferencc 
and  Award — Umpire's  I^oioer  or  Discretion  over 
Costs.] — A  lease  for  seventy-five  years  contained 
a  covenant  for  renewal  in  the  following  terms  : 
"  The  lessors,  their  heirs  or  assigns,  will  at  any 
time  during  the  said  term,  upon  request  and  at 
the  costs  of  the  lessee,  his  executors,  administra- 
tors, or  assigns,  and  on  payment  by  him  or  them 
of  a  fine  calculated  according  to  the  table  here- 
under written  upon  the  number  of  years  of  the 
said  term  which  have  expired,  and  the  full 
improved  annual  value  of  the  said  jiremises  at 
the  time  of  such  renewal  (such  value  to  be 
determined  by  the  said  surveyor  or,  at  the  option 
of  the  lessee,  by  the  award  of  two  referees  or 
their  umpire),  renew  or  cause  to  be  renewed  the 
said  term  for  the  further  term  of  seventy-five 
years  from  the  date  of  such  renewal  at  the 
like  rent,  and  subject  to  the  like  covenants  and 
conditions  as  are  herein  reserved  and  contained, 
including  this  present  covenant  for  renewal." 
The  lessee  having  applied  for  a  renewal  for  a 
further  term  of  seventy-five  years,  differences 
arose  between  the  parties  as  to  the  amount  of  the 
fine  payable  by  the  lessee  to  the  landlord  for  or 
in  respect  of  the  renewal ;  the  lessee  thereupon 
gave  notice  of  his  desire  to  have  the  full 
improved  annual  value  determined  by  the  award 
of  two  referees,  or  of  an  umpire  appointed  by 
them.  The  umpire,  subject  to  a  special  case, 
directed  the  lessee  to  bear  the  costs  of  the 
reference,  &c.,  as  part  of  the  costs  of  renewal. 

Held — that  on  the  true  construction  of  the 
lease  the  costs  of  renewal  to  be  paid  by  the 
lessee  included  the  costs  of  the  reference  and 
award. 

Decision  of  C.  A.  ([1903]  1  K.  B.  349  ;  72 
L.  J.  K.  B.  164  :  51  W.  R.  257  ;  88  L.  T.  7  ;  11> 
T.  L.  K.  191)  affirmed. 

FiTZSiMMONS  r.  Lord  Mostyk,    [1904]  A.  C. 

[46  ;  73  L.  J.   K.  B.  72  ;  52  W.  R.   337  ;  89 

L.  T.  616  ;  20  T.  L.  R.  134— H.  L.  (E.). 

39.  Lease  for  Lives — Cove}iant.] — A  lease  for 
three  lives  contained  a  covenant  by  the  lessor 
that  he  would,  upon  the  dropping  of  any  of  the 
lives  which  should  first  happen  within  a  specifieil 
term,  on  the  payment  of  a  tine  by  the  lessee,  and 
on  the  nomination  by  the  lessee  of  a  new  life 
within  six  months  after  the  death,  add  such  new 
life  in  lieu  of  the  person  so  happening  first  to 
die.  and  that  he  woukl  in  like  manner  from  time 
to  time  successively,  upon  the  failure  of  any  ami 
every  other  life  in  the  said  lease  nominated  and 
thereafter  to  be  successively  nominated,  on  tlie 
like  nomination  and  like  payment  of  a  fine, 
during  the  snuie  teim  add  the  life  or  lives  so 
successively  nominated  in  the  place  and  stead  of 
each  and  every  of  the  several  persons  so 
successively  hajipening  to  die  as  aforesaid. 

Held — that  uj)on  the  true  construction  of 
this  covenant  it  prescribed  as  necessary  for 
obtaining  a  renewal  the  condition  that  the  lessee 
should  renew  regularly  within  six  months  from 
the  fall  of  each  life,  so  as  alwaj^s  to  maintain 
(except  during  such  six  months)  the  full  num- 
ber of    three  lives,  and  that  if  he  failed  so  to 
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renew  within  six  months  from  the  dropping  of 

{>ny  life  he  lost  his  right  of  renewah 

HUSSEY  V.  DOMVILLE,  [1903]    1    Ir.    R.   265— 

[C.A. 

40.  Now  Lease — Surrender  "  hij  Operation  of 
Law''  of  Old  Lease— Lesstec'.^t  rie/Jit  to  retain  Old 
Zease.] — The  acceptance  of  a  new  lease  operates 
as  an  implied  surrender  '•  by  operation  of  law  " 
of  the  old  lease  within  the  meaning  of  sect.  3 
of  the  Statute  of  Frauds,  bat  such  surrender 
differs  from  an  actual  surrender  by  deed  :  it  is 
not  absolute ;  it  is  subject  to  an  implied  con- 
dition that  the  new  lease  is  good,  and  that 
being  so  the  old  lease  remains  in  force.  The 
lessee  retains  an  interest  in  the  lease,  and  is 
entitled  to  retain  it. 

Knight  v.  Williams.  [1901]  1    Ch.   256;  70 

[L.  J.  Ch.  92  ;  49  W.   R.  427  ;  83  L.   T.  730 

— Cozens-Hardy,  J. 

41.  lieversioriary  Lease — Interesse  Termini.] 
— A  reversionary  lease  merely  creates  an  interesse 
termini  until  entry  thereunder,  and  does  not 
enlarge  the  term  of  the  original  lease. 

Smith  V.  Dinj  ((1837)  2  M.  &  W.  684)  ;  Doe 
V.  Wallicr  ((1826)  5  B.  &  C.  Ill)  ;  Hyde  v. 
Warden  ((1877)  3  Ex.  D.  72)  ;  and  Joi/ner  v. 
Weeks  ([1891]  2  Q.  B.  31  ;  60  L.  J.  Q.  B. 
r,70 ;  5,-)  J.  P.  72.5  ;  39  W.  R.  583  ;  65  L.  T. 
16— C.  A.)  followed. 
Lewis  r.  Baker.  [1905]  1  Ch.  46  ;   74   L.  J. 

[Ch.  39  ;    21  T.  L.  R.  17  ;    54  W,  R.   146— 

Eady,  J. 

42.  Three  Ye-ars'  Agreement — "  With  the  option 
of  Renewal"  —  Purchaser  —  Notice  of  Agree- 
ment— Ejectment  —  Specific  Performance.'] — On 
August  '30th,  1894,  C.  agreed  to  let  for  three 
years  to  the  defendant  S.  certain  premises  at 
a  fixed  yearly  rent,  "  with  the  option  of 
renewal." 

In  July,  1896,  the  plaintiff  L.  purchased  C.'s 
interest  in  the  premises,  and  knew  that  S.  was 
in  possession  under  an  agreement,  but,  till  early 
in  1897,  was  not  aware  of  the  clause  giving  the 
option  of  renewal. 

At  the  expiration  of  the  three  years  L.  com- 
menced an  action  of  ejectment,  and  S.  counter- 
claimed  for  specific  performance  of  the  agreement 
to  renew. 

Held — that  L.,  as  purchaser,  must  be  fixed 
with  notice  of  the  contents  of  the  agreement 
with  S.,  and,  further,  that  the  words  in  the 
agreement  relating  to  the  renewal  were  suffi- 
ciently definite  to  enable  a  decree  for  specific 
performance  to  be  made  to  grant  a  renewed 
agreement  for  a  lease  for  the  same  period  and  on 
the  same  terms,  except  as  to  renewal,  as  con- 
tained in  the  agreement  of  August  30th,  1894. 

Lewis  v.  Stephenson,  (1898)  67  L.  J.  Q.  B. 
[296  ;  78  L.  T.  165— Bruce,  J. 

43.  Underlease — Covenant  as  to  granting  New 
Lease  on  Extension  of  Term — Personal  Coveiuint 
— Rule  against    Perpetuity — Covenant   rvntiing 


with  Land — As.vgnec  of  Reversion — 32  Hen.  8, 
c.  34,  .?.  2.] — A.  K.  held  under  a  lease  dated 
June  26th,  1833,  from  Sir  (J.  ]\[.,  the  freeholder, 
of  certain  houses  and  premises,  including 
those  in  question,  for  eighty  years,  from  Sep- 
tember 29th,  1822. 

By  an  underlease  dated  December  29th,  1840, 
A.  R.  demised  to  D.  A.  the  premises  in  question 
for  sixty-two  years  from  September  29th,  1840, 
less  ten  daj's. 

By  a  further  underlease  dated  June  25th, 
1851,  D.  A.  demised  the  same  premises  to  E.  F. 
for  fifty-two  years,  from  September  29th,  1850, 
less  twenty  days,  and  D.  A.  thereby  for  himself, 
his  executors,  administrators,  and  assigns,  cove- 
nanted with  E.  F.,  his  executors,  administrators, 
and  assigns,  that  "  in  case  the  said  D.  A.  shall 
obtain  from  the  said  Sir  C.  M.,  his  heirs  or 
assigns,  any  extension  of  the  term  for  which  the 
said  D.  A.  now  holds,"  under  the  lease  dated 
December  29th,  1840,  "then  and  in  that  case 
the  said  D.  A.,  his  executors,  administrators,  or 
assigns,  shall  and  will  .  .  .  grant  unto  him,  the 
said  e!  F.,  his  executors,  administrators,  and 
assigns,  a  new  lease  of  the  premises  for  such 
extended  term  as  will  include  the  term  then 
unexpired  of  the  term  hereby  granted  and  the 
further  term,  less  ten  days,  which  may  be  granted 
to  the  said  D.  A.  by  the  said  Sir  C.  M.,  his  heirs 
or  assigns."  D.  A.  died  on  May  31st,  1854,  and 
by  an  indenture  dated  November  1st,  1897,  the 
persons  entitled  to  the  premises  in  question 
under  D.  A.'s  will  assigned  the  same  to  the 
defendant. 

The  reversion  under  the  head  lease  of  June  26th, 
1833,  became  vested  in  Lord  T.,  and  upon 
a  surrender  being  made  by  the  defendant  to 
Lord  T.,  Lord  T.  granted  the  defendant  a 
new  lease  for  the  term  of  fifty  years  from 
September  29th,  1896. 

The  defendant  refused  to  grant  any  renewal  to 
the  plaintiff,  who  was  the  assignee  of  the  execu- 
tors of  E.  F.  of  the  underlease  of  June  25th,  1851, 
and  the  plaintiff  brought  an  action  for  specific 
performance  of  the  covenant  contained  in  the 
last-mentioned  underlease. 

Held— that  the  whole  covenant  depended  on 
the  condition  precedent  that  "  in  case  the  said 
D.  A.  ^hall  obtain,"  and  so  on,  and  the  proviso 
in  terms  was  confined  to  D.  A.  personally,  and 
did  nut  include  D.  A.'s  executors,  administratoi-s, 
and  assigns,  and  that  the  option  by  way  of  con- 
dition precedent  could  not  properly  have  been 
given  to  D.  A.,  his  executors,  administrators, 
and  assigns,  without  limiting  it  so  as  to  avoid 
infringing  the  rule  against  perpetuities. 

Held,  also,  that  the  covenant  was  not  a 
covenant  to  renew,  and,  therefore,  as  such  did 
not  run  with  the  land,  and  that  D.  A.  had  not 
at  the  time  he  entered  into  the  covenant  such  an 
interest  as  could  possibly  be  bound  in  its  incep- 
tion so  as  to  give  effect  to  the  covenant  which 
he  entered  into  ;  that  the  statute  32  Hen.  8, 
c.  34,  did  not  apply,  as  that  statute  applied  to  a 
reversion  which  is  vested  in  the  covenantor  at 
the  time  he  enters  into  it ;  and  that  the  action 
for  specific  performance  failed. 

Brereton  v.  Tuohey  ((1858)8  Ir.  C.  L.  Rep. 

15—2 
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Duration  of  Tenancy— To /it  i/nted. 

190),  Kent  v.  Sto>iei/  (  (18.-.9)  9  Tr.  Ch.  Rep.  249)- 
and  Cocy  v.  Pam-oc  (  [1899]  1  Ir.  E.  125)  followed. 

MOLLER   V.   Trafford,    [1901]    1   Ch.  o-t;    70 
[L.  J.  Ch.  72  :  49  W.  E.  132— Fanvell,  J. 

(c)  Tenancy  at  Will. 

44.  Dcterm'inathin  Inj  Al\en<it\i<ii  —  Xew 
Tenancy  hi/  Estoppel — Ileal  Property  Li  in  it  a - 
tion  Art,  18BH  (3  cV:  4  Will.  4,  e.  27),  .«.  2,  7— 
Peal-  Property  Limitation  Act,  1874  (37  k.  38 
Vict.  e.  .57),  X.  1.] — A  tenancy  at  will  is  deter- 
mined by  either  party  alienating  by  a  legal 
mortgage  his  interest  ;  })rovided,  and  as  soon  as 
such  alienation  comes  to  the  knowledge  of  the 
other.  After  such  a  determination  a  new  tenancy 
may  be  implied  from  acts  and  conduct,  if  such 
are  proved,  as  ought  to  satisfy  a  jury  that  the 
parties  actually  made  such  an  agreement.  If  a 
new  tenancy  is  ci-eated,  the  landlord  has  twelve 
years  from  that  period  before  he  can  forfeit  his 
estate. 

Jabman  r.  Hale,  [1899]  1  Q.  B.  994  ;  fiS  L.  J. 
[Q.  B.  681— Div.  Ct. 

45.  Entry  hy  J^miiUortl  to  effect  Pepair.s — ■ 
Pettrini nation  of  2'cntinci/—Peal  Property  Limi- 
tation Act,  1S33  (3  &  4  Will.  4,  c.  27),  x.  7— Peal 
Property  Limitation  Act,  1874  (37  &  38  Vict. 
o.  57),  *.  1.] — Wliere  a  tenant  at  will  remains  in 
possession  of  a  house  rent  free  for  more  than 
twelve  years  after  the  expiration  of  the  first 
year  of  the  tenancy,  the  fact  that  the  landlord 
enters  from  time  to  time  in  order  to  effect  repairs, 
if  it  is  not  against  the  will  of  the  tenant,  does  not 
operate  as  a  taking  possession  so  as  to  determine 
the  tenancy  at  will,  and  therefore  the  tenant 
acquires  a  statutory  title  to  the  house  by  virtue 
of  sect.  7  of  the  Ileal  Property  Limitation  Act, 
1833,  and  sect.  1  of  the  Ileal  Property  Limitation 
Act,  1874, 

Lynes  v.  Snaith,  [1899]  1  Q.  B.  480  ;  r.8  L.  J. 

[Q.  B.  275  ;    47  W.  E.  411 ;    80  L.  T.  122  ;  15 

T.  L.  E.  184— Div.  Ct. 

46.  Holding  Oier — Arbitration  Clause  in 
Lease — E.rpi ration  of  Term — Tenancy  at  Will 
e.rpresdy  created — Continued  applicability  of 
Arbitration  Clause.'] — The  defendants  were 
lessees  of  a  colliery  under  a  lease  giving  them 
jiower  to  carry  to  the  surface  "foreign"  coal. 
The  lease  contained  an  arbitration  clause. 
Shortly  before  the  lease  expired  they  asked  by 
letter  for  a  six  months'  extension  and  were  told 
in  reply  that  pending  definite  arrangements  they 
might  consider  themselves  tenants  at  will  of  both 
colliery  and  way-leave. 

Disputes  having  arisen  as  to  the  way-leave  : — 

Held — that  the  arbitration  clause  applied  to 
the  tenancy  at  will,  so  far  as  it  could  be  made 
applicable,  and  that  the  lessors'  action  shoukl  be 
stayed. 

Morgan  v.  William  Harrison,  Ld..  [1907] 
[2  Ch.  137  ;  70  L.  J.  Ch.  .548 ;  97  L.  T.  445— 

C.  A. 


(d)  Tenancy  from  Year  to  Year. 

47.  Parol  Agreement  to  Quit  at  a  particular 
Date — Surrender  by  operation  of  Law — Edoppcl 
hg  Conduct.] — Under  a  three  years'  agreement  in 
writing  the  defendant  B.  became  tenant  of  certain 
premises  belonging  to  the  plaintiii  F.,  and  after 
the  expiration  of  his  tenancy  in  March,  1898,  B. 
remained  on  in  possession  as  tenant  from  year 
to  year.  In  December.  1898,  B.  asked  F.  to 
release  him  from  his  tenancy,  and  it  was  verbally 
agreed  that  B.  should  go  out  on  the  24th  of  June 
f(jllowing.  F.  placed  a  notice  board  on  the 
premises  that  the  same  were  "  to  be  let,"  and 
subsequently  sold  the  premises  to  a  third  party, 
who  bought  with  possession  at  Midsummer, 
1899.  On  June  24th,  1899,  the  defendant  refused 
to  give  up  possession. 

In  an  action  of  ejectment  brought  by  F. 
against  B.  : — 

Held — that  the  plaintiflE  was  entitled  to 
judgment  on  two  grounds  :  (1)  Because  the 
agreement  of  December,  although  bad  as  an 
agreement  to  surrender  by  reason  of  it  not  being 
in  writing,  was  nevertheless  an  acceptance  of  a 
new  tenancy  by  B.,  which  was  to  end  at  Mid- 
summer, 1899,  and  that  acceptance  worked  a 
surrender  of  the  old  tenancy  by  operation  of 
law  ;  and  (2)  because  the  defendant  by  his  con- 
duct in  standing  by  and  permitting  the  plaintiff 
to  contract  an  obligation  with  the  purchaser, 
was  estopped  from  denying  that  his  tenancy  was 
other  than  that  upon  the  footing  of  which  he 
allowed  his  landlord  to  sell  the  property  to  the 
purchaser. 

Fenner  v.  Blake.  [1900]  1  Q.  B.  420  ;  69  L.  J. 
[Q.   B.  257  ;  48  W.  R.  392  :  82  L.  T.   149— 

Div.  Ct. 

48.  Tenancy  by  Eatoppel  —  Disclaiiner  by 
Trustee  in  Bankruptcy — Mortgagee  in  Possession 
— Admission  of  Liability  for  Pent.] — The  plain- 
tiff demised  premises  to  one  G..  who  assigned 
them  to  a  [lerson  who  mortgaged  them  to  the 
defendant.  The  mortgagor  became  bankrupt, 
and  the  defendant  entered  upon  the  premises 
and  gave  the  j^laintiff  notice  thereof,  and  of 
the  mortgage.  The  lease  was  disclaimed  by  the 
trustee  of  the  bankrupt.  The  defendant  paid 
the  rent  to  the  plaintiff  irregularly.  On  four 
different  occasions  the  defendant  was  sued  by 
the  plaintiff  for  a  quarter's  rent,  and  each  time 
submitted  to  judgment  for  the  rent  sought  to  be 
recovered. 

Held — that  there  was  a  tenancy  from  year 
to  year  created  by  estoppel,  for  he  had  admitted 
that  he  was  liable  to  the  elefentlant  for  a  quarter's 
rent  from  time  to  time,  and  that  in  point  of  law 
amounted  to  a  yearly  tenancy. 

Jump  r.  Payne.  (1899)  68  L.  J.  Q.  B.  007— 

[Day,  J, 

(e)  Weekly  Tenancy. 

49.  Duration — Agreement — Pent  Is.  per  Weeh 
— Rent  not  to  be  raised  during  Landlord's 
Tenancy — Tenancy  for  Ji.red  Time  not  a  Weekly 
Tenancy.] — A  tenant  of  a  shop,  whose  term 
expired  on  June  24th,   1901,   let  the  shop  to 
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Duration  of  Tenancy — Continued. 

the  plaintiff  under  the  following  agreement  : — 
'•  January  5th,  lyOO. — I  shall  be  pleased  to  accept 
you  as  tenant  for  barber's  shop  at  the  rental  of 
7.V.  per  week,  the  rent  not  to  be  raised  during  my 
present  tenancy." 

Held  —  that  this  was  an  agreement  for  a 
tenancy  to  continue  until  June  24th,  I'JUl. 

Adams  v.  Caibns,  (1901)  85  L.  T.  10;  17T.L.  E. 

[662— C.  A. 

VI.  RENT. 

50.  Assignment  of  Lease — Which  tvr/s  an  Act 
of  Banltrupicy  by  Lessee — LUsclahner  by  Trustee 
in  Banhruptcy — Liabilitt/  of  Assignee  for  Bent 
accrued  due  before  the  Banhruptoj  —  Banlt- 
ruptiy  Act,  1883  (46  &  47  Vict.  c.  .52),  ss.  4,  43, 
44,  54.] — The  lessee  of  certain  hoixses  assigned 
for  the  benefit  of  her  creditors  her  leases  of 
those  houses  (with  other  property)  to  the  defen- 
<lant,  by  a  deed  which  was  an  act  of  bankruptcy 
on  her  part.  After  the  assignment,  and  before 
the  lessee's  bankruptcy,  some  rent  accrued  due 
under  the  leases  in  respect  of  the  houses,  and 
the  plaintiffs,  in  the  position  of  lessors,  issued  a 
writ  for  that  rent  against  the  defendant.  But 
subsequently,  and  before  the  action  came  on  for 
trial,  the  lessee  was  made  bankrupt.  The  trustee 
i II  bankruptcy  then  disclaimed  the  leases.  Under 
these  circumstances  the  question  arose  whether 
the  defendant  was  liable  for  the  rent. 

Held — that  the  bankruptcy  had  not  the  effect 
of  releasing  the  existing  liability  of  the  defen- 
tlant  for  the  rent  as  between  the  defendant  and 
tbe  plaintiffs,  and  the  delay  in  the  action  coming 
on  for  trial  had  not  the  effect  of  freeing  the 
defendant  from  his  existing  liability  for  the 
rent. 

Decision  of  Darling,  J.  ((1001)  17  T.  L.  K. 
337)  affirmed. 

Stein  ;-.  Tope.  [1902]  1  K.  B.  595  ;  71  L.  J.  K.  B. 

[.322  ;  50  W.  E.  374  ;  86  L.  T.  283  ;  1 8  T.  L.  E. 

337  ;  9  Manson,  125— C.  A. 

51.  Corenant  to  pay  Additional  Rent  for 
ff round  on  ichicli  Buildings  shall  he  Erected — 
Fen  Contract.] — Land,  which  then  consisted  of 
a  mansion-house  and  grounds,  was  let  upon  a 
contract  by  which  a  feu  duty  of  £5  an  acre  was 
reserved,  and,  it  being  in  contemplation  of  the 
parties  that  the  land  might  eventually  be  used 
as  building  land,  a  provision  was  inserted  for  an 
additional  duty  "for  every  square  pole  of  the 
said  piece  of  ground  on  which  buildings  shall  be 
erected,"  with  an  exception  in  the  case  of  addi- 
tions to  the  mansion-house,  or  the  building  of  a 
lodge.  Other  buildings  were  afterwards  erected 
on  the  land. 

Held — that  the  additional  duty  was  only 
payable  for  land  on  which  buildings  were 
actually  erected,  and  not  for  land  accessory  to 
such  buildings,  though  it  might  be  incapable  of 
separate  occupation. 

Decision  of  Ct.  of  Sess.  (3  F.  933 ;  38  S.  L.  E. 
665)  leversed. 

M'Farlane  v.  Stirling  Maxwell,  (1903)  87 
[L.  T.  554— H.  L.  (Sc). 


52.  Corenant  to  pay  Bent  in  Adrance — Ante- 
cedent Agreement  to 2>ay  by  Bill — Adinissibility.] 
— The  plaintiff  by  deed  granted  a  lease  of  certain 
premises  to  the  defendant  for  a  term  of  years, 
the  defendant  "yielding  and  paying  therefor 
during  the  said  term  the  yearly  rent  of  £2,500," 
to  be  paid  quarterly  in  advance  ;  and  the  defen- 
dant covenanted  to  "  pay  the  said  yearly  rent 
hereby  reserved  at  the  times  and  in  manner 
hereinbefore  appointed."  Before  the  execution 
of  the  lease  there  was  a  parol  agreement  between 
the  parties  that  the  rent  should  be  jiaid  each 
quarter  by  a  bill  at  three  months. 

Held — that  the  parol  agreement  was  not 
admissible  in  evidence,  as  it  would  contradict 
the  covenant  in  the  lease,  which  meant  payment 
in  cash. 

Henderson  c.  Arthur,  (1906)  23  T.  L.  E.  60 

[— C.A. 

53.  Instalments  [layable  in  Ad  ranee — Be-entrij 
for  Breach  of  Corenant— Apportioyintent  Act, 
1870  (33  &  34"Vict.  c.  35),  .s\  2.]— A  landlord  let 
his  house  to  the  defendant  for  a  year  at  a  rental 
of  &iol  in  all,  which  was  to  be  payable  in 
advance  in  certain  instalments  at  certain  dates. 
The  defendant  covenanted  to  pay  at  those  dates, 
and  there  was  also  an  express  antl  iude})endent 
stipulation  to  the  effect  that  if  the  rent  was  in 
arrear  for  fourteen  days  after  it  was  due,  or  in 
case  the  premises  were  left  vacant  for  twenty- 
four  hours,  or  in  case  of  breach  of  any  of  the 
clauses  of  the  agreement,  the  landlord  on  giving 
a  week's  notice  might  re-enter,  and  this  condition 
was  to  be  without  prejudice  to  other  remedies  he 
might  have.-  On  December  10th,  1898. an  instal- 
ment was  dite  which  the  defendant  did  not  pay. 
The  landlord  thereupon  re-entered  and  took 
possession,  and  then  he  resorted  to  his  other 
remedy  and  sued  for  the  overdue  rent.  The 
defendant  relied  upon  the  Apportionment  Act, 
1870. 

Held — that  the  Apportionment  Act,  1870,  did 
not  apply  to  the  case  where  the  rent  was  due 
long  before  the  need  to  have  recouise  to  the  Act 
could  arise.  The  Act  does  not  apply  to  any  sum 
duly  and  properly  paid  or  accrued  due  before 
the  happening  of  the  incident  which  is  said  to 
necessitate  or  require  the  apportionment. 

Decision  of  Kennedy,  J.  (15  T.  L.  E.  301) 
affirmed. 

Ellis  r.  Eowbotham,  [1900]  1  Q.  B.  740  ;  69 

[L.  J.  Q.  B.  379  ;  48  W.  E.  423  ;  82  L.  T.  191  ; 

16  T.  L.  E.  301-  C.  A. 

54.  Lessor^  Lessee,  and  Sui-tena7it — Payment 
of  Head  Bent  roluntarily  by  Sub-tenant — Non- 
payment of  Bent  to  Immediate  Landlord  for 
Nineteen  Years  by  Sub-tenant — Landlord  and 
Tenant  Laio  Amendment  Act  (^Ireland),  1860 
(23  &  24  Vict.  c.  154),  s.  21.]— In  the  year  1881 
the  plaintiff  became  entitled  under  a  will  to  the 
rent  of  £10  reserved  by  a  yearly  tenancy,  but 
never  received  any  payment  of  the  said  rent. 
The  yearly  tenant,  since  the  year  1881,  had  paid 
no  rent  to  his  immediate  landlord  in  respect  of 
the  premises  held  by  him  under  the  yearly 
tenancy  ;  but  he  had,  since  the  year  1890,  paid 
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Rent — ( 'ii  lit  i  nurd. 

one  moiety  of  the  head  rent  reserved  by  an  old 
lease,  and  payable  by  his  immediate  landlord  in 
respect  of  the  premises.  These  payments  in 
respect  of  the  head  rent  were  made  voluntarily. 
In  the  year  IDUO  the  plaintiff  sued  the  defendant 
for  renl  under  tlie  yearly  tenancy. 

Held  (reversing  the  decision  of  the  Queen's 
Bench  Division) — that  tlie  rent  was  statute- 
barred  and  was  not  kept  alive  by  the  payments 
made  in  respect  of  the  head  rent. 

Gkogan  v.  Regan,  [1902]  2  Ir.  R.  196— Q.  B. 

[Div.  Ct. 

55.  Mortgage  hij  Sub-demise — Elegit — Receiver 
vndt'r  Moi-tijiKje — Didresti — Duty  of  Sheriff.] — 
The  lessee  for  years  mortgaged  property  by  sub- 
demise,  and  covenanted  to  pay  the  rent  and 
perform  the  covenants  in  the  lease.  The  defen- 
dant, the  owner  in  fee  simple,  recovered  judgment 
for  rent  due  by  the  lessee,  and  issued  a  writ  of 
elegit,  under  which  the  lands  were  delivered  to 
the  defendant.  The  mortgagee,  the  plaintiff, 
appointed  a  receiver,  who  entered  into  receipt  of 
the  rents  and  profits.  The  defendant  levied  a 
distress  for  rent  subsequently  accrued.  The 
plaintiff  brought  an  action  to  restrain  the 
defendant  from  distraining  on  the  premises. 

Held — that  llie  whole  interest  of  the  lessee 
was  not  talicn  by  the  judgment  creditor,  and 
that  he  was  not  a  suretv  for  the  lessee  QMuule  v. 
Garrett  ((lS7->)  L.  R."7  Ex.  101  ;  41  L.  J.  Ex. 
«2  ;  20  W.  R.  41<; ;  26  L.T.  (N.s.)  367)  followed)  ; 
and  that  the  land  must  be  taken  to  have  been 
deliveretl  to  the  defendant  under  the  elegit  to  the 
extent  of  the  mortgagor's  interest  as  mortgagor 
in  possession,  and  not  in  respect  of  the  mere  dry 
reversion  expectant  on  the  determination  of  the 
sub-demise  (///  re  South  ((1874)  L.  R.  9  Ch.  369  ; 
43  L.  J.  Ch.  441  ;  22  W.  R.  460  ;  30  L.  T.  347) 
applied)  ;  and  that  the  defendant  was  entitled  to 
distrain. 

JOHXS  r.  Pink,  [1900]   1  Ch.  296  ;  69  L.  J.  Ch. 

[98  ;  48  W.  R.  246;  81  L.  T.  712  ;  16  T.  L.  R. 

70 — Stirling,  J. 

56.  Sereral  Suh-tenants  liable  for  whole  of 
Head  llcnt — Salruge  Payinetit  by  one  Sub- 
tenant—  Principle  of  Contribution.]  —  Lands 
held  togetiier  for  ever  subject  to  a  fee-farm  rent 
were  sold  in  lots.  Six  lots  were  made  primarily 
liable  for  the  head  rent  in  certain  proportions, 
and  were  bound  to  indemnify  the  remaining  lots 
accordingly.  Afterwards  the  head  rent  fell  into 
arrear,  owing  to  the  default  of  the  owners  of 
some  of  tlie  indemnifying  lots  to  pay  tiieir  pro- 
j)ortion,  and  an  ejectment  for  non-payment  of 
rent  was  lirouglit  by  the  head  lanillord.  Tlie 
plaintiff,  who  was  a  sub-tenant  of  part  of  one  of 
the  indemnified  lots,  paid  the  rent  and  costs  in 
order  to  save  the  lands  from  eviction,  and  claimed 
contribution  from  the  owners  of  the  several  lots. 

Held — that  the  j)laintiff  was  entitled  to  con- 
tribution on  the  iirinciple  of  salvage,  and  that 
the  owners  of  the  lots  should  contribute  accord- 
ing to  the  value  of  the  lots  at  the  date  when  the 
salvage  payment  was  made. 

Allisjx  c.  Jenkins,  [19()4]  1  lr.R.311— M.  R. 


57.  Suspension  of  Rent— Lease  of  Theatre — 
Damaqe  bij  fall  of  Adjoininrj  Wull—Bam/erous 
Structure— Order  of  Magistrate  for  Structural 
Uepairs  —  "  Closed  by  Order  of  Superior 
Authority.'']  —A  lease  of  a  theatre  in  the 
metropolis  contained  a  provision  that  if  and 
whenever  during  the  term  the  theatre  should  be 
"closed  by  order  of  any  superior  authority  or  be 
destroyed  by  fire  or  so  damaged  by  fire  that  the 
same  cannot  be  continued  t(5  be  used  as  a 
theatre,"  the  rent  was  to  be  suspended  and  cease 
to  be  pavable  until  the  theatre  was  reopened. 
The  wall  of  an  adjoining  railway  station  fell 
upon  the  theatre,  and  so  damaged  it  that  a 
dangerous  structure  order  was  made  by  a  magis- 
trate at  the  instance  of  the  London  County 
Council,  requiring  the  lessee  to  take  down  and 
secure  certain  walls  thereof.  At  the  time  of  the 
accident  the  theatre  was  being  rebuilt,  and  there 
was  no  licence  for  it  from  the  Lord  Chamberlain 
in  existence.  The  Lord  Chamberlain,  in  answer 
to  an  in<iuiry,  stated  that  he  would  not  permit 
the  theatre  to  be  opened  until  it  was  passed  as 
safe  by  the  London  County  Council. 

Held— that  the  theatre  was,  by  virtue  of  the 
order  of  the  magistrate,  "closed  by  order  of  a 
superior  authority,"  and  that  therefore  the  rent 
was  suspended. 

Lennox  r.  Curzon  ;  Scott  and  Others  v. 
[Lennox,  (1906)  22  T.  L.  R.  611— C.  A. 

YII.  RESTRICTIVE  COVENANTS. 

58.  Permission  to  Exhibit  Motor-car.^— Inter- 
pretation —  Probibition  against  Exhibiiiny 
''Cycles  of  any  Kind  or  Bescri/ition" — Motor- 
f.y^.les.]—^:he  defendant  by  an  agreement  with 
the  plaintiff  was  allowed  to  exhibit  motor-cars 
but  was  not  allowed  to  exhibit  "  cycles  of  any 
kind  or  description." 

Held— that    the    agreement   prohibited   the 
exhibition  of  motor-cycles. 
Royal    Agricultural    Hall    Co.,    Ld.    r. 
[Cordingley,  17  T.  L.  R.  288— Byrne,  J. 

59.  Reversion  acquired  by  Lrssee—Restrictire 
Covemnts  as  to  Building— Merger— Sub-lessee— 
Notice  of  Restrictirc  Corenant— Infringement— 
Change'inthe  Character  of  the  Neighbourhood— 
Waste— Injn7icf ion.]  -By  lease  dated  February 
loth  18.-)4,  the  Earl  of  R.  demised  ceitain  lands 
near  Belfast  to  W.  T.,  for  the  term  of  1,000  years, 
at  a  veailv  lent.  and  subject,  among  others,  to  a 
covenant  "on  the  part  of  the  lessee  to  expend 
within  three  years  a  sum  of  £.')00,  at  least,  in 
erecting  a  private  dwelling-house  on  portion  of 
the  said  premises,  and  a  further  covenant  not  to 
use,  or  allow  to  be  used,  any  house  then  erected, 
or  thereafter  to  be  erected,  on  any  part  of  the 
demised  premises,  save  for  a  private  dwelling- 
house  or  tea  and  refreshment  house,  without  the 
consent  in  writing  of  the  Earl  of  R.  A  sub- 
leat^e  dated  December  2.5th,  1863,  was  made  by 
W.  T.  of  a  portion  of  these  premises,  containing 
2r  23p.,  on  which  a  villa  residence  had  been 
erected  called  Seville  Lodge,  to  Arabella  G.  (one 
of  the  defendants),  for  a  term  of  800  years, 
subject,   however,  to  all  the  provisoes,  clauses, 
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Restrictive  Covenants — Continued. 
covenants    ami    agreements    contained    in    the 
original  lease.     All  the  estate  and  interest  of  W. 
T.  became  vested  in  R.  F.,  who  in  1891  purchased 
the  revers'on  in  fee  of  the  Earl  of  K.     K.  F. 
<lied  in  1896  ;  and  the  trustees  of  his  will  sold 
his  interest  in  the  jtremises  to  A.  (the  plaintilf). 
By  a  sub-lease  dated  December  9th,  189(),  portion 
oi  the   premises   comprised  in  the  sub-lease   of 
December  25th,  1863,  including  Seville  Lo  Ige, 
passed  into  the  occupation  of  B.  and  C.  (the  two 
other  defendants).     The  sub-lease,  which  was  for 
s,  term  of  750  years,  excepted  and  reserved  all 
.such  matters  and  things  as  were  excepted  and 
reserved  in  and  by  the  lease  of  February  15th, 
1854,  and  was  made  subject  to  all  the  clauses, 
covenants,  restrictions,  reservations  and   agree- 
ments therein  contained  so  far  as  they  affected 
ihe  premises  demised.     Since  the  date   of   the 
original  lease  the  character  of  the  surrounding 
jieighbouriiood  had  completely  changed  through 
the   extension   of   the   municipal   boundaries  of 
Belfast,  and  on  portion  of  the  premises,  adjoining 
those  in  occupation  of  B.  and  C,  the  plaintiff 
herself  had  recently  erected  a  number  of  small 
shops  and  dwelling-houses.     The  defendants  B. 
and    C.    having   commenced    to   excavate    and 
remove  the  soil  from  the  portion  of  the  premises 
in  their  occupation,  and  to  erect  a  spirit  grocery 
thereon : — 

Held  (by  the  Court  of  Appeal,  affirming  the 
.lecisionof  theVice-Chancellor) — that  the  interest 
under  the  le  ise  of  February  15th,  1851,  had  not 
become  merged  in  the  reversion  in  fee,  so  as  to 
destroy  the  plaintiff's  rights  under  the  sub- 
lease of  December  25th,  1863  ;  that  the  defen- 
dants had  express  notice  of  the  restrictive 
c-ovenants  contained  in  the  lease  of  February 
15th,  1854,  when  they  respectively  acquired 
their  interests  in  the  premises,  and  were  in  equity 
bound  by  them  ;  that  the  right  of  a  person  to 
enforce  a  restrictive  covenant  by-  injunction 
<joukl  not  be  defeated  by  mere  change  in  the 
character  of  the  neighbourhood,  unless  there  was 
an  equity  against  him  arising  from  his  acts  or 
conduct  in  sanctioning  or  knowingly  permitting 
such  change  as  to  render  it  unjust  for  him  to 
.seek  relief  by  injunction;  that  there  was  not 
•sufficient  evidence  of  such  conduct  on  the  part 
of  the  plaintiff,  and  that  she  was  accordingly 
entitled  to  an  injunction  restraining  the  erection 
of  the  spirit  grocery  aforesaid  ;  but 

Held  (by  the  Court  of  Appeal,  varying  on 
these  points  the  judgment  of  the  Vice-Clian- 
cellor) — that  this  iajuuction  should  not  go 
against  Arabella  G.  ;  and  that  the  plaintiff'  was 
not  entitled  to  relief  on  the  ground  that  the  con- 
duct of  the  defendants  in  altering  the  character 
of  the  premises  demised  as  a  villa  residence 
amounted  to  waste. 

Duke,  of  Bedford  v.  The  Trustees  of  the  British 
Museum  ((1822)  2  Myl.  &  K.  552)  distinguished. 

Craig  v.  Greer,   [1899]   1  Ir.  K.  258— V.-C. : 

[—A.  C. 

60.  Reversion  Aequired  by  Lexsee — Restrictice 
Covenants  as  to  Building  —  Seceral  Sub-Leases 


Implied  Obliijation  on  Lexsee  towards  Sub-I^essees 
to    observe    jtestrictire     Corenants  —  Building 
Seheme.] — By  lease,  dated  February  loth,  1854, 
the  Earl  of  K.  demised  two  adjoining  i)arcels  of 
land  near  Belfast  to   W.  T.  for  a  term  of  1,000 
years  at  a  yearly  rent,  and  subject  among  others, 
to  covenants  on  the  part  of  the  lessee  (a)  to 
expend  a  sum  of  £500  at  least  in   erecting  a 
private    dwelling-house   on   one    parcel   of    the 
demised  premises  ;  (b)  not  to  use  any  house  on 
either  parcel  except  as  a  private  dwelling-house 
or  as  a  "tea"  house,  without  the   consent,  in 
writing,   of    the   lessor;    (c)  that   each   private 
dwelling-house   to  be  occupied  on   the   smaller 
parcel   must,   except   with   the   consent  of    the 
lessor,  have  cost  at  least  £400  ;  (d)  that  in  the 
event  of  the  lessee  erecting  on  the  larger  parcel 
a  house  of  public  entertainment  the  same  sliould 
be  shut   in    by  planting  from  the  view  of  the 
adjoining   premises ;    and  (e)  that    each    house 
intended  to  be  erected  on  the  larger  parcel  should 
be   of   the   annual   value   of  £25  at   least.     At 
different  dates  during  the  next  ten  years  W.  T. 
matle  nine  different  sub  leases,  eight  of  which 
were    stated    expressly   to    be    subject    to   the 
covenants  and  restrictions  contained  in  the  head 
lease.      Three    of     these    sub-leases    contained 
covenants  by  the  sub-lessees  for  the  expenditure 
of  money  in  buikling,  and  restricting  the  user  of 
the  houses  on  the  premises  ;  but  these  covenants 
were  not  identical  with,  nor  in  some  cases  even 
consistent  with,  the  covenants  by  the  lessee  in 
the  head  lease.      Others  of  the  sub-leases  con- 
tained no  provisions  as  to  building  or  restrictive 
covenants  on  the  user.     Having  nuxde  these  sub- 
leases,  W.   T.   built  a   handsome   villa   on    the 
remaining    portion    of     the    demised    premises 
retained   in   his   hands.      The   portions   of    the 
premises  comprised  in  the  sub-leases  which  con- 
tained no  restrictive  covenants  became  vested  in 
the  plaintiff,  and  the   residue   of  the   premises 
comprised  in  the  head  lease,  as  well  as  the  estate 
and   interest   of  W.   T.   under   the   head   lease, 
became    vested    in    the    defendants,   who    also 
acquired  the  reversion  in  fee  simple  expectant 
on  the   determination  of  the  head  lease.      The 
defendants,  after  becoming  so  entitled,  built  upon 
the  larger  portion  of  the  land  demised  in  1854 
seven  shops  and  several  cottages  not   of    the 
annual  value  of  £25  each. 

Held  (by  the  Court  of  Appeal,  reversing  the 
decision  of  the  Master  of  the  Rolls)— that  there 
was  no  express  or  implied  obligation  to  observe 
the  covenants  in  the  head  lease  which  thu 
plaintiff — as  entitled  to  the  land  comprised  in  the 
sub-leases  which  she  had  acquired— could  enforce 
against  the  defendants,  and  that  she  was  not 
entitled  to  obtain  an  injunction  restraining  the 
defendants  from  building  and  using  the  premises 
in  a  manner  different  from  that  allowed  by  the 
head  lease. 
Graham  r.  Craig,  [1902]  1  Ir.  R.  264— A.  C. 


61.  User — Covenant  against  carrying  on  any 
offensire  Trade  or  Buslmss  ivhatsoever — Fried 
Fish  Shoii—Publie  Health  Act,  1875  (38  &  39 
Vict.  6'.  55),  s.  112.] — Although  the  business  of  a 
fried  tish  seller  is  not  necessarily  an  offensive 
inade  subject  to  CocenaiUs  in  the  Head  Lease —  I  trade  or  business  within  the  meaning  of  sect.  112 
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Restrictive  Covenants  -Cont'nuted. 

tif  the  Public  Health  Act,  1875,  when  svich 
business  is  shown  Vjy  the  evidence  to  be  carried 
(in  in  such  a  way  as  to  be  offensive  to  the  neigh- 
biiur^,  the  Comt  will  grant  an  injunction  for 
breach  of  a  covenant  against  using  the  premises 
'■  for  any  offensive  trade  or  business  whatso- 
ever."' 

Duke  of  Devonshire  v.  Brookshaw,  (1899) 
[03  J.  P.  5(!y  ;  81  L.  T.  83— Kekewich,  J. 

62.  J'^er — Covenant  not  to  c.vliihit  Xotice  of 
Husinc-is — yame  of  Theatve  for  Illumination.]  — 
A  lease  of  a  building  contained  a  covenant  by 
the  lessee  not  to  paint  or  wiite  any  inscription, 
figure,  or  letter,  nor  affix,  attach,  or  exhibit  any 
signboard  or  other  notice  of  trade  or  business  to 
the  exterinr  walls  without  the  lessor  s  consent. 
Part  of  the  building  consisted  of  a  theatre,  to  the 
front  wall  of  which  was  attached  by  iron 
brackets  a  metal  frame,  without  the  consent  of 
the  lessor,  on  which  were  the  words  "  His 
Majesty's  Theatre,"  surmounted  by  a  crown, 
these  words  being  picked  out  at  night  in  electric 
liglit. 

Held — that  this  was  a  breach  of  the  covenant. 

Attorney-General  r.  The  Playhouse,  Ld., 
[(1903)  19  T.  L.  K.  580— Buckley,  J. 

63.  I'scr — Coi-pn/int  not  to  iixe  or  follou:  Trade  or 
Biisinesx  of  I'uhlican — Licenced  Sj)irit  (frocer.'^, 
■ — A  covenant  by  the  lessee  in  a  lease  not  to 
use  or  follow  the  trade  or  Ini.siness  of  a  publican 
is  not  broken  by  his  trading  as  a  licensed  spirit 
grocer  on  the  premises. 

In  re  Cullen  and  Eial'.s  Contract.  [1004] 
[1  Ir.  R.  2U()— Barton,  J. 

64.  U.ter — Corenanfx  hi/  Landlord  and^  Tenant 
—  Tenant  to  earrij  on  ,Sj)reifed  lin-sinexf: — Land- 
lord not  to  '-let"  adjoinintj  I'remixeK  for 
similar  linsiness — lireaeh  hy  Tjindlord — Action 
(Kjainxt  Landlord — I\'o  rif/lit  of  Aetion  againift 
Letsxee  if  the  adjoining  Premixes.'] — A  restrictive 
covenant  as  to  letting  or  using  property  must 
be  construed  strictly  against  the  covenantee 
{Kemp  v.  Jiird,  (1877)  5  Ch.  D.  974). 

By  an  agreement  in  writing  T.  agreed  to  let 
to  B.  a  shop  in  an  arcade  for  twenty-one  years  : 
the  lease  was  to  contain  a  covenant  by  B.  not 
to  carry  on  any  business  except  that  specitied, 
and  also  a  covenant  by  T.  not  to  "  let  any  other 
portion  of  the  arcade  "  for  the  said  business. 

Subsequently  T.  let  to  G.,  on  a  tenancy  deter- 
minable by  three  months'  notice,  a  shop  in  the 
arcade  :  G.  was  not  to  cairy  on  any  Ijusiness 
except  that  of  a  librarian,  newsagent,  bookseller, 
or  stationer. 

(i.  proceeded  to  sell  articles  commonly  in- 
cluded both  in  his  business  and  also  in  B.'s 
business,  whereupon  B.  bi-ought  an  action  for 
damages,  and  an  injunction  against  both  T. 
and  G. 

Held— (!)  That  T.  had  committed  a  breach 
of  his  covenant  and  was  lial)le  in  damages,  but 
that  undei- the  circumstances  an  injunction  was 
not  necessarv. 


(2)  That,  as  the  covenant  contained  the  word 
"let"  only  and  not  "use,"  G.  was  not  liable. 

Brigg  r.  Thornton,  [1904]  1  Ch.  386  ;  73  L.  J. 
[Ch.  301  ;  52  W.  R.  276  ;  90  L.  T.  3i>7— C.  A. 

65.  li^ner —  Corenant  to  he  '■  performed  "  — 
Breach  of  a  "  negative  "  Corenant  as  to  User 
of  l*reinises — Licence  giren  to  original  Lessee 
e.rtending  mode  of  User — Whether  it  protects 
Assignees  of  Lease.] — The  word  "  pei'form  "  as 
used  in  a  proviso  for  re-entry  may  refer  to 
"negative"  as  well  as  "  positive"  covenants. 

A  lease  contained  covenants  by  the  lessee 
not  to  assign  or  underlet,  and  not  to  use  the 
demised  premises  for  the  purposes  of  any  trade 
except  that  of  an  outfitter  without  the  lessor's 
licence  in  writing ;  it  also  contained  a  proviso 
for  re-entry,  if  the  lessee  should  "make  default; 
in  the  performance  of  any  of  the  covenants 
upon  his  part  to  be  performed."  The  lessor 
gave  the  lessee  a  written  licence  extending  the 
list  of  permissible  trades.  After  assignment* 
of  both  the  reversion  and  the  lease,  the  assignee 
of  the  former  claimed  to  re-enter,  and  forfeit 
the  lease  because  the  assignee  of  the  lease  was 
carrying  on  a  trade  covered  by  the  written 
licence,  and  also  because  he  had  sub-let  without 
leave. 

Held — that  the  underletting  was  a  breach  of 
covenant  entitling  tne  reversioner  to    re-enter. 

Qutere,  whether  if  there  had  been  only  a  breach 
as  to  "  user."  the  licence  from  the  original  lessor 
to  the  original  lessee  woukl  have  protected  the 
present  lessee. 

Decision  of  Wright.  J.  ([1903]  2  K.  B.241  ;  72 
L.  J.  K.  B.  533  ;  88  L.  T.  770)  reversed. 

Harman  v.  Ainslte,   [1904]  1  K.  B.  698  ;  73 

[L.  J.  K.  B.  539  :  52  W.  R.  615  :  90  L.  T.  624  ; 

20  T.  L.  R.  356— C.  A. 

66.  User — Injunction  against  :^nh-lessee — Not 
to  -nse  Uremises  for  Dangerous  Trade — Not  to  do 
anything  ichich  might  render  Fire  Policy  roid.j 
— By  a  lease  of  a  shop  the  lessee  covenanted 
"  for  himself,  his  heirs,  executors,  administrators 
and  assigns,"  that  he  would  not  occupy  the 
premises  so  as  to  be  a  nuisance,  annoyance  or 
damage  to  the  owners  or  occupiers  of  the  offices 
or  rooms  in  the  house,  and  would  not  carry  on 
u[ion  the  premises  a  dangerous  trade,  and  would 
not  do  or  suffer  to  be  done  upon  the  premises 
anything  which  might  render  any  increased  or 
extra  premium  payable  for  the  insurance  of  the 
premises  against  tire  or  which  might  make  void 
or  voidable  any  policy  for  such  insurance.  The 
lessee,  with  tlie  consent  of  the  lessor,  assigned 
the  lease,  and  the  assignee,  with  the  like  consent, 
sub-demised  the  premises  to  the  defendant,  who 
carried  on  a  business  there  in  contravention  of 
the  above  coveuHiit,  the  insurance  company 
demanding  an  increased  premium. 

Held— that  the  under-lessee  coukl  be  re- 
strained by  injunction  from  using  the  premises 
in  contravention  of  the  covenant. 

Teape  r.   Dowse, 


(1905)   92    L.    T.    319  :    21 
[T  L.  R.  271-Eady,  J 
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Restrictive  Covenants — Continued. 

67.  User — Act  of  Snh-lesnee.'^ — A  lessee  of  a 
house  covenanted  that  she  would  not  use  or 
permit  the  premises  or  any  part  thereof  to  be 
used  for  any  illegal  or  inuiioral  purpose,  and 
further,  that  no  act,  matter,  or  thing  should  at 
any  time  be  done  on  the  premises  which  might 
be  or  tend  to  the  annoyance  of  the  lessor  or 
superior  landlord  for  the  time  being  or  the  lessees 
or  occupiers  of  neiglibouring  premises.  There 
was  a  condition  of  re-entry  on  breach  of  any  of 
the  covenants. 

The  lessee  sub-let  the  house,  and  the  sirb-lessee 
covenanted  that  she  would  not  carry  on  or 
permit  to  be  carried  on  any  noisome,  or  dangerous, 
or  offensive  trade  or  business,  or  anything  that 
might  be  or  cause  an  injury,  nuisance,  or  annoy- 
ance to  the  sub-lessor  or  any  of  the  neighbours. 
During  the  occupation  of  the  sub-lessee  an  act 
was  done  on  the  premises  which  tended  to  the 
annoyance  of  the  superior  landlord. 

Held — that  the  original  lessee  could  not  be 
said  to  have  "permitted"  the  act  complained 
of  simply  because  she  had  made  a  sub-lease  with- 
out inserting  therein  covenants  as  strict  as  those 
in  the  original  lease  ;  but 

Held,  also,  that  the  second  part  of  the  cove- 
nant in  the  lease  was  not  qualified  by  the  word 
"  permit  "  in  the  first  part,  but  was  an  absolute 
covenant,  that  if  the  act,  matter,  or  thing  speci- 
fied was  done  by  any  one,  there  was  a  right  of 
re-entry. 

Prothero  v.  Bell.  (1&0())  22  T.  L.  E.  370— 

[Jelf,  J. 

68.  User — Lease  of  Shop — A_ffiu'ing  Show  Cases 
Outside — Right  of  Tenant. '\ — A  lease  of  premises 
to  be  used  as  a  shop  in  connection  with  a  specified 
Ijusiness  does  not  authorise  the  tenant  to  put 
up  show  cases  attached  to  the  outside  walls  by 
stanchions. 

British  Linen  Co.  v.   Purdie,  (1900)  7  F. 
[923— Ct.  of  Sess. 

VIII.  RATES,  TAXES  AND  OUTGOINGS. 
(a)  Charges  borne  by  Lessor. 

69.  Covenant  hy  Lessor  to  jiay  Land-Ta.r — 
Buildlnfj  Agreement — Increase  in  Annual  Value 
of  Land — Projmrtion  of  Ijund  Tax  pagahle  hg 
Lessor. '\ — In  pursuance  of  a  buikling  agreement 
the  owners  of  a  piece  of  land  granted  to  a 
builder,  on  the  completion  of  a  certain  house  on 
the  land,  a  lease  of  the  house  at  a  ground-rent. 
By  the  lease  the  lessee  covenanted  to  pay  the 
rent  and  all  outgoings  except  land  tax  and  land- 
lord's property  tax,  and  the  lessors  covenanted 
to  pay  the  land  tax  chargeable  on  the  demised 
premises.  The  annual  value  of  the  land  was 
increased  when  the  houses  were  erected  on  the 
land. 

Held — that  the  lessors  were  only  liable  to 
pay  the  proportion  of  the  land  tax  based  on  the 
rent  received  by  them,  and  not  tlie  laiul  tax  pay- 
able un  the  improvetl  annual  value  of  the  land.' 

Watson  v.  Home  ((1827)  7  B.  &  V.  285)  ;  and 


Smith  V.  Humble  ((l8.-il)  18  J.  P.  700 ;   15  C.  B.. 
321)  followed. 

Mansfield  and  Others  *•.  Rklf.  (1907)  71 
[J.  P.  550  ;  24  T.  L.  P.  79—1'.  A, 

70.  Covenattt  by  Lessor  to  2>"l/  R"tes — Core- 
nant  with  Lessee.,  ^''  Iiis  e.vecutoi-s,  administrators-^ 
and  assigns" — Sub-Lessee — Might  to  Sue  on  Con- 
tract— Lessee  Buying  the  Freehold  Reversion — 
"  Assign."'\ — An  underlessee  is  not  an  "  assign" 
of  his  lessor  ;  he  cannot  therefore  sue  on  a  posi- 
tive  covenant  entered  into  by  the  head  lessor  in 
the  original  lease  with  the  original  lessee,  "  his- 
executors,  administrators  and  assigns,"  unless- 
the  benefit  of  such  covenant  has  been  assigned 
or  demised  to  him,  or  unless  his  lessor  has- 
entered  into  a  similar  covenant  with  him. 

A.  demised  part  of  a  freehold  house  to  B.,  who- 
covenanted  to  pay  one-third  of  the  water  rate, 
A.  covenanting  to  pay  all  other  rates.  B.  sub- 
demised  the  same  i)remises  to  C.  who,  with 
knowledge  of  the  terms  of  the  head  lease,, 
covenanted  to  pay  one-third  of  the  water  rate. 
Subsequently  the  defendant  acquired  the  free- 
hold reversion  in  the  whole  house,  and  B.'s 
leasehold  interest  in  the  part  thereof.  The  two- 
parts  of  the  house  were  separately  assessed  by 
the  rating  authority,  and  the  defendant  refused 
to  pay  any  of  the  rates  on  the  part  sublet  by  B. 
toC. 

C.  having  been  compelled  to  pay  the  rates,, 
sued  the  defendant. 

Held — that  there  was  no  privity  of  contract 
and    no  principle  of  equity   entitling   him    to- 
succeed. 
South  of  England  Dairies,  Ld.  r.  Baker,. 

[  [1900]  2  Ch.  031  ;  70  L.  J.  K.  B.  78  ;  90  L.  T, 

48 — Joyce,  J, 

71.  Covenant  hg  Lessors  to  jtay  Rates — Water 
Rate.'] — In  a  lease  of  the  whole  of  the  basement 
and  a  portion  of  the  ground  floor  of  a  block  of 
buildings  in  Holborn,  the  lessors  covenanted  to- 
pay  "all  rates  and  taxes  payable  in  respect  of 
the  said  demised  premises.'  Water  was  sup- 
plied for  domestic  purposes  by  a  water  board  to- 
the  whole  block  by  a  common  pipe.  The  lessors 
demanded  payment  of  a  sum  which  they  allegetl 
the  lessees  were  liable  to  pay  as  a  contribution 
towards  the  water  rate. 

Held — that,  in  the  circumstances  of  the  casCr 
and  having  regard  to  the  nature  of  the  premises, 
the  water  rate  was  a  rate  payable  in  respect  of 
the  demised  premises  within  the  meaning  of  the 
covenant,  and  that  the  lessees  were  not  liable. 

Direct  Spanish  Telegraph  Co.,  Ld.\.  Shepherd 
(  (1884)  13  Q.  B.  D.  202  ;  53  L.  J.  Q.  B.  420  ;  48 
J.  P.  550  ;  51  L.  T.  124— Di  v.  Ct.)  followed. 

Decision  of  Buckley,  J.  (70  J.  P.  402  ;  95  L.  T. 
139)  affirmed. 

Bourn  &  Tant  r.  Salmon  &  Gluckstein,  Ld., 

[1907]  1  Ch.  010  ;  70  L.  J.  Ch.  874  ;  71  J.  P, 

329  ;  96  L.  T.  029— C.  A. 

72.  Xeio  Rite — To  be  home  by  Landlord — 
Agreement  to  the  contrary — Tenant  to  pay  all 
Outgoings.] — A  tenant  from  year  to  year  agreed 
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Bates,  Taxes,  and  Outgoings— Coritinued. 
to  pay  all  outgoings.      In   the   course  of    the 
tenancy  a  new  rate  was  imposed,  to  be  paid  by 
the  tenant,  who  could  deduct  it  from  the  rent, 
apart  from  any  agreement  to  the  contrary. 

Held— that  the  tenant  couhl  deduct  it,  as  the 
agreement  between  him  and  his  landlord  did  not 
apply  to  such  a  new  rate,  and  that  there  was  no 
.agreement  to  the  contrary,  but  that  it  could 
•only  be  deducted  from  the  current  rent,  and  that 
past  rates  which  the  tenant  had  paid  could  not 
be  deducted,  but  only  that  for  the  current  year. 
Mile  End  Old  Town  Vestry  r.  Whitby,  ] 
[(1898)  78  L.  T.  80— Wright,  J. 

73.  Titlir  llrnt-('h(tr(je—<)hU{i(dion  of  Tenant 
to  pa>i  under  a  Lease  made  jirior  to  the  Tithe 
Act,  \%'i)\— Remedy  of  Landoioner  who  pays.'] — 
When  by  a  lease  made  prior  to  the  Tithe  Act, 
1891,  a  tenant  had  agreed  to  pay  the  tithe  rent- 
charge,  but  failed  to  do  so,  and  the  landowner 
paid  instead,  the  remedy  of  the  latter  against 
his  tenant  is  by  way  of  distress  only,  and  not 
by  acticn. 

Church  r.  Mapsted,  (1898)  07  L.  J.  Q.  B.  823— 

[Day,  J. 

74.  Tithe  lient-charge— Agreement  by  Tenant 
to  pay  an  Amount  equal  to  llent-charye  to 
Landlord— Validity  of  Ay reement— Tithe  Act, 
1891  (.o4  &  5.5  Vict.  c.  8),  .v".  1  (1).]— By  an  agree- 
ment for  the  lease  of  a  farm,  the  tenant  agreed 
to  pay  a  "  yearly  rent  of  £235,  and  also  by  way 
of  further  rent  so  much  as  the  landlord  shall  pay 
for  tithe  rent-charge  on  the  said  premises." 

Held— that  the  above   clause  in  the  agree- 
ment was  prohibited  and  made  void  by  sect.  1  (1) 
of  the  Tithe  Act,  1891. 
Ludlow  (Lord)  r.  Bike,  [1904]  1  K.  B.  531  ;  73 

[L.  J.  K.  B.  274  ;  68  J.  P.  243  ;  52  W.  R.  475  ; 
90  L.  T.  458  ;  20  T.  L.  K.  27(5- Channell,  J. 

(b)  Factories  and  Workshops. 

See  also  Factories  and  Workshops. 


75.  Factory  Covenants—To 2)ay alllmjwsitions 
und  Outgoings— To  pay  fair  Share  and  Frojwr- 
tion  of  Costs  and  Exj)enses  Jor  Ileparation  or 
otherwise  hy  Virtue  of  Act  of  Parliament — 
Factory  anil  Workshop  Act,  1891  (54  &  55  Vict. 
e.  75),  s.  7.]— The  plaintiffs  granted  the  defen- 
dants a  lease  of  certain  premises  in  London  for  the 
term  of  twenty-one  years  from  October  30th, 
1891.  In  the  same  year  was  passed  the  Factory 
and  Workf-hop  Act,  1891,  which  came  into  force 
on  January  1st,  1892.  The  demised  premises 
were  a  "factory"  within  the  meaning  of  this 
Act,  and  in  March,  1897,  the  London  County 
Council,  the  proper  authority  under  the  Act, 
acting  under  sect.  7,  gave  notice  to  the  plaintiffs, 
as  owners  of  the  factory,  to  carry  out  certain 
structural  works  for  the  purpose  of  providing 
means  of  escape  in  case  of  tire.  The  plaintiff's 
executed  the  works  at  a  cost  of  £710.  The 
plaintiffs  claimcil  under  the  covenants  of  the 
lease  to  lecover  the  whole  of  that  sum  from  the 


pay  "all  .  .  .  impositions  and  outgoings  what- 
soever .  .  .  assessed,  charged  or  in  any  wise 
imposed  upon  or  in  respect  of  the  said  demised 
premises,  or  part  thereof,  or  upon  the  landlord  or 
tenant  in  respect  thereof  by  authority  of  Parlia- 
ment or  otherwise  howsoever,"  and  by  the  other 
covenant  the  tenant  was  to  pay  "  a  fair  share 
and  proportion  of  all  costs  and  expenses  which 
the  lessors  in  respect  of  being  the  owners  or 
lessors  .  .  .  may  be  called  upon  to  bear,  pay  or 
contribute,  or  would  be  liable  to  in  or  about 
every  or  any  reparation  ...  or  otherwise  by 
virtue  of  any  Act  or  Acts  of  Parliament." 

Held — that  the  sum  paid  by  the  plaintiffs 
was  clearly  within  the  words  of  the  second 
covenant,  and  that  upon  the  construction  of  the 
lease  the  defendants  were  only  liable  to  pay  a 
proportion,  and  not  the  whole,  of  the  sum. 
Arding  v.  Economic  Printing  and  Publish- 

[ING  Co.,  (1899)  79  L.  T.  022  :  15  T.  L.  R.  Ill 

— C.  A. 

76.  Underyroiind  Balielunise  —  E.rpeme  of 
Structural  Alterations — Certificate  of  District 
Council — " Covenant  to yay  Outyoinqs " — Factory 
and  Workshop  Act,  1901  (1  Edvv.  7,  c.  22),  s.  101 
(2),  (8).] — A  lessee  for  twenty-one  years  from 
1899  of  premises,  which  included  an  underground 
bakehouse,  covenanted  to  pay  all  existing  and 
future  rates,  taxes,  assessments  and  outgoings  of 
every  description,  whether  Parliamentary, 
[)arochial  or  otherwise. 

The  local  authority  insisted  on  certain  struc- 
tural alterations  being  made  before  they  would 
grant  a  certilicate  for  the  bakehouse  under 
sect.  101  (2)  of  the  Factory  and  Workshop  Act, 
1901.  The  lessee  thereupon  carried  out  the 
alterations  at  a  cost  of  £130,  and  a  Court  of 
Summary  Jurisdiction  made  an  order  under 
sect.  101  (8)  apportioning  part  of  the  expenses 
on  the  lessor. 

Held — that  the  order  was  wrong,  as  the 
covenant  imposed  an  obligation  on  the  lessee  to 
pay  such  expenses. 

Goldstein  v.  Ilollinysworth  {infra)  followed. 
Morris    r.    Real,    [1904]   2   K.  B.    585 ;    73 

[L.  J.  K.  B.  830  ;  08  J.  P.  542  :  20  T.  L.  R.  682  ; 
91  L.  T.  480— Div.  Ct. 


77.  Underyround  Bakehouse  —  Expenses  of 
Alterations  in  order  to  obtain  Certificate— 
Covenant  by  Lessee  to  2>ay  ''all  Rates,  Taxes, 
Impositions  and  Outqoings  " — Liability  of  Tenant 
—Factorq  and  Workshop  Act,  1901  (1  Edw.  7, 
('.  22),  s.  101.]— The  appellant  was  the  lessee  of 
premises  let  by  the  i-espondent  to  the  appellant 
as  a  bakehouse.  The  appellant  covenanted  to 
pay  "  all  existing  and  future  rates,  duties,  assess- 
ments, imi)ositions,  and  outgoings  of  every 
description  for  the  time  being  payable  either  by 
landlord  or  tenant"  in  respect  of  the  said 
premises.  The  certificate  required  by  sect.  101 
of  the  Factory  and  Workshop  Act,  1901,  could 
not  be  obtained  unless  certain  alterations  were 
made  as  required  by  the  borough  council. 

Held— the  expenses  of  such  alterations  were 


defendants.     By  one  covenant  the  tenant  was  to  I  covered  by   the    words  •  impositions   ana 


out- 
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Hates,  Taxes,  and  Ovitgoinga— Continued.  ^ 

goings"  in  the  apjiellant's  covenant,  and  that  he 

was  liable  to  pay  them. 

ClOLDSTEIN  V.  HOLLINGSWORTH,  [11)04 J  2  K.  B. 
[578  ;  73  L.  J.  K.  B.  826  ;  68  J.  P.  883  ;  Ul 
L.   T.  85  ;  20  T.  L.  R.  550  ;  2  L.  G.  R.  879— 

Div.  Ct. 

(c)  Paving  Expenses. 

78.  Covenunt  in Suh-Le.ase — Chavifes to  hehorne 
lnj  Sub-Lessee — Covenant  to  perform  all  Lessee's 
Covenants  in  Original  Lease —  Covenant  in 
Original  I^ease  to  paij  all  Duties,  Assessments 
4nid  Outgoings  charged  upon  the  Premises  — 
-Present  and  Future  Rates  " — Paring  Expenses 
d-harged  on  Premises — Private  Street  Works 
Act,  1892  (55  &  56  Vict.  c.  57),  «.y.  6,  12, 
13.] — A  lease  contained  a  covenant  by  the 
lessee  to  "  pay  and  bear  all  present  and 
future  rates,  taxes,  duties,  assessments  and  out- 
goings charged  upon  the  said  premises  or  the 
■owner  or  occupier  in  respect  thereof."  The 
lessee  sub-let  the  premises,  the  sub-lessee 
covenanting  "to  observe  and  perform  all  the 
lessee's  covenants  and  conditions  contained  in 
llie  original  lease,  and  to  indemnify  the  plaintiff 
from  and  against  all  claims  and  demands  in 
respect  thereof."  Before  the  date  of  the  sub- 
lease the  local  authority  executed  and  completed 
■t'ertain  private  street  works  under  the  Private 
.Street  Works  Act,  1892,  but  the  final  apportion- 
ment on  the  adjoining  premises,  including  the 
j)remises  in  ([uestiou,  was  not  made  until  after 
rhe  sub-lease.  The  lessee  having  paid  the  original 
iessor  the  amount  apportioned  in  respect  of  the 
premises,  sought  to  recover  the  amount  from  the 
<lefendant. 

Held — that  the  apportioned  amount,  though 
not  yet  ascertained,  became  a  charge  on  the 
premises  and  owner  as  from  the  date  of  the 
-completion  of  the  works  ;  and  that,  as  the  date 
■of  the  defendant's  sub-lease  was  subsequent  to 
the  completion,  he  was  not  liable  to  indemnify 
his  lessor  : 

Meaning  of  the  words  "present  and  ifuture" 
as  applied  to  rates,  &c.,  discussed. 

Stock  Y.  jVeakin  ([1900]  1  Ch.  683;  69  L.  J. 
€h.  401  ;  48  W.  R.  420  ;  82  L.  T.  248,  see  High- 
ways, 1 55)  followed. 

Decision  of  Walton,  J.  ((1902)  88  L.  T.  407  ;  18 
T.  L.  R.  222)  reversed. 

SURTEES  r.  WooDHOUSE,  [1903]  1  K.  B.  396  : 
[72  L.  J.  K.  B.  302  ;  67  J.  P.  232  ;  51  W.  R' 
275  ;  88  L.  T.  407  ;  19  T.  L.  R.  221  ;  1  L.  G.  R. 

227— C.  A. 

79.  Co  vena  nt  hy  Tenant  to  pay  Rates,  Ta-v.es,  a  nd 
Assessments — Sum  inary  Recovery  from  Landlord 
—  Claim  against  Tenant — Public  Health  Act, 
1875  (38  &'39  Vict.  c.  55),  s.  150.]— The  defen- 
•dants  were  tenants  of  the  plaintiffs  under  a 
lease  containing  a  covenant  by  which  they  cove- 
nanted to  pay  "  all  rates,  taxes,  and  assessments 
whatsoever  which  now  are  or  during  the  term 
shall  be  imposed  or  assessed  upon  the  premises, 
or  the  landlords  or  tenants  in  respect  thereof,  by 
authority  of  Parliament  or  otherwise,  except  the 
landlord's  property  tax."     The  street  upon  which 


the  demised  premises  fronted  was  paved,  &;c.,  by 
the  urban  authority,  and  the  expenses  thereof 
recovered  in  a  summary  manner  from  tlie  plain- 
tiffs under  sect.  150  of  the  Public  Health  Act, 
1875. 

In  an  action  upon  the  above  covenant  to 
recover  these  expenses  from  the  defendants  : — 

Held — that  they  were  not  rates,  taxes,  or 
assessments  within  the  covenant. 

Baylis   v.  .Tiggens,  [1898]  2   Q.  B.   315  ;  67 
[L.  J.  Q.  B.  793  ;  79  L.  T.  78  ;  14  T.  L.  R.  493 

— Chanuell,  J. 

80.  Covenant  to  pay  all  Rites,  Ta-res,  Assess- 
ments, and  Outgoings — Owners'  Proportion — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  150.]— The  plaintiffs  demised  to  the  defen- 
dants certain  premises.  The  lease  contained  a 
covenant  that  the  defendants  would  pay  all 
rates,  taxes,  assessments,  and  outgoings  then 
payable  or  thereafter  to  become  payable, 
whether  by  the  landlord  or  tenant,  in  re- 
spect of  the  said  demised  premises.  The  urban 
authority  did  the  paving  required  to  be  done  by 
a  notice  under  sect.  150  of  the  Public  Health 
Act,  1875,  which  notice  had  been  disregarded, 
and  apportioneii  the  expenses  and  recovered  the 
same  from  tlie  plaintiffs.  The  plaintiffs  now 
sought  to  I  recover  the  expenses  from  the 
defendants. 

Held — that  the  plaintiffs  could  recover  against 
the  defendants. 

Weld  axd  Others  ?•.  Clayton-le-Moors 
[Urban  District  Council,  (1902)  86  L.  T. 

584— Div.  Ct. 

81.  Covenant  to  pay  -'Rates,  Ta.ves,and  Out- 
goings."^ — A  lessee  who  has  covenanted  to  pay 
"  all  rates,  taxes,  and  outgoings  now  payable,  or 
hereafter  to  become  payable  in  respect  of  the 
premises"  is  liable  for  the  cost  of  paving  works 
executed  under  sect.  150  of  the  Public  Health 
Act,  1875. 

Greaves  r.  Whitmarsh,  Watson  k,  Co.,  Ld., 
[191)6]  2  K.  B.  340  ;  75  L.  J.  K.  B.  633  ;  70 
J.   P.  415  ;  95  L.  T.   425  ;  4  L.  G.  R.  718— 

Div.  Ct. 

82.  Payment  by  Owners — Liability  of  Tenant 
—  Metropolis  Manageinetit  Amendment  Act,  1862 
(25  &  26  Vict,  c.  'l02),  s.  77.]-  The  defendant 
was  assignee  of  a  lease  granted  in  1882  for  a  term 
of  twenty-one  years,  determinate,  after  the 
expiration  of  the  first  seven  years,  by  a  six 
months'  notice,  on  certain  terms,  without  preju- 
dice to  any  rights  or  remedies  which  might  have 
accrued  under  the  covenants.  Tlie  lease  con- 
tained a  covenant  by  the  lessee,  for  himself  and 
his  assigns,  that  he  would  "  during  the  said 
term  bear,  pay  and  discharge  all  taxes,  charges, 
duties,  tithes,  and  lithe  rent-charge  assessments 
and  impositions  whatever,  which  are  now,  or 
may  at  any  time  hereafter  be,  taxed,  charged, 
rated,  assessed  or  imposed  upon  tlie  said  premises, 
or  any  part  thereof,  or  upon  the  landlord  or 
tenant  in  respect  thereof,  the  landlords  property 
tax  only  excepted."  In  April,  1898,  the  plaintiffs 
gave  a  six  months'  notice  to  determina  the  lease- 


471 


LANDLORD   AND   TENANT. 


472 


Eates,  Taxes,  and  Outgoings — Co7ttUmed. 

On  May  19th,  1898,  the  plaintiffs  agieed  to  sell 
the  pioperty.  On  June  9th,  1898,  the  district 
board  of  works  gave  the  ])laintift's  a  notice 
ot;  apportionment  charging  the  owners  with 
&,\\2  ti.s'.  1(1.,  expenses  ot  paving  a  new  street. 
The  plaintitfs  paid  the  amount  on  July  14th, 
1898.  The  day  fixed  for  completion  of  the  sale 
was  August  11th,  1898. 

Held — that  the  words  of  the  covenant 
included  the  charges  made  in  respect  of  the 
paving  of  new  streets  under  sect.  77  of  the 
Metropolis  Management  Amendment  Act,  1862, 
and  the  plaintiffs  were  entitled  to  recover  them 
from  the  defendant. 

ThowptivnY.Zapian-thdOSeS)  L.  R.  3  C.  P. 
149  ;  87  L.  J.  U.  P.  74  ;  16  W.  R.  812  :  17  L.  T. 

(n.s.)  507)  followed. 

Wix  r.  RuTSON,  [1899]  1   Q.  B.  474  ;  68  L.  J. 
[Q.  B.  298  ;  80  L.  T.  168  ;  15  T.  L.  R.  200— 

Bruce,  J. 

83.  M'orJi.s  conqjleted  hrfore  Lease  —  Final 
aj)2nirtionme7it  after  Lease  —  Corenant  lo  pay 
^' Axsesxiiient  " — Liahility  of  Lessee.'] — A  lessee 
covenanted  that  he  would  pay  all  ''  rates,  taxes 
and  assessments  whatsoever  which  now  are  or 
during  the  said  term  shall  be  imposed  or  assessed 
upon  the  said  premises  or  on  the  landlord  or 
tenant  m  respect  thereof  by  authority  of  Parlia- 
ment or  otherwise." 

Held — that  he  was  not  liable  to  pay  paving 
expenses  which,  under  the  Public  Health  Act, 
1875,  had  become  a  charge  u{)on  the  premises  on 
the  conii)letion  of  the  works  before  the  date  of 
the  lease,  but  which  had  not  been  apportioned 
until  after  the  date  of  the  lease. 

Surtees  v.  Woodhouse  ([1903]  1  K.  B.  396; 
72  L.  J.  K.  B.  302  ;  67  J.  P.  232 ;  51  W.  R.  275  ; 
88  L.  T.  407  ;  19  T.  L.  R.  221— C.  A.,  No.  78, 
siqira)  followed. 

Decision  of  Tiv.  Ct.  (67  J.  P.  202  ;  51  W.  R. 
522  ;  88  L.  T.  562  ;  19  T.  L.  R.  426)  affirmed. 
LUMBY  V.  Faupel,  (1904)  68  J.  P.  265  ;  90  L.  T. 

[140  ;  20  T.  L.  R.  237  ;  2  L.  G.  R.  605— C.  A. 

(d)  Eequirements  of  Sanitary  Authority. 

84.  ContoiipJatian  of  Parties — Corenant  to 
Paij  and  Dlsrliarrje  ''  Iiiij/ositions"  Charged  or 
hnjHKsed  in  re.sjiert  of  the  Premises — Co.-it  of 
Makiiaj  (jood  btrnctural  Defect  vnder  Order  oj 
Sanitary  Authority — Incidence  of  Cost.] — By  a 
lease  for  sixteen  years  from  1892,  in  which 
neither  the  lessor  nor  the  lessee  undertook  any 
obligation  to  repair,  the  lessee  covenanted  to 
•'  pay  and  discharge  all  taxes,  rates,  including 
sewers,  main  drainage,  assessments,  and  impo- 
sitions whatsoever,  which  now  are  or  which  at 
any  time  or  times  hereafter  during  the  continu- 
ance of  the  said  teim  hereby  granted  be  taxed, 
rated,  assessetl,  chargetl  or  imposed  upon  or  in 
respect  of  the  said  premises  or  any  part  thereof, 
or  on  the  landlord,  tenant,  or  occupier  of  the 
same  premises,  by  authority  of  Parliament  or 
otherwise  howsoever  (landlord's  property  tax  and 
tithe  only  excepted)."     The  lessor  was  n quired 


by  the  sanitary  authority  to  remove  a  privy  and 
build  a  water-closet.  On  the  refusal  of  the  tenant 
to  do  the  work  the  lessor  did  it,  and  brought  an 
action  to  recover  the  cost. 

Held — that  the  words  of  the  covenant  were 
prima  facie  wide  enough  to  cover  the  obligation 
in  question  ;  that  it  was  one  of  a  class  which 
would  be  within  the  contemplation  of  ihe  parties 
to  the  covenant,  and  that  there  was  nothing  in 
the  authorities  which  debarred  the  Court  from 
giving  to  the  covenant  what  appeared  tj  be  its 
proper  construction. 

Decision  of  the  Div.  Ct.  ([1901]  2  K.  B.  151  ; 
70  L.  J.  K.  B.  580  ;  49  W.  R.  442  ;  84  L.  T.  467) 
reversed. 

FOULGER  r.  Arding,  [1902]  1   K.  B.  700;  71 

[L.  J.  K.  B.  499 ;  50  W.  R.  417  ;  86  L.  T.  488 ; 

18  T.  L.  R.  422— C.  A. 

85.  Contemplation  of  Parties — Corenant  to  pay 
"all  Charges  and  Assessments  Imposed,  Charged^ 
or  Assessed  upon  tlie  Premises  " — Lessee  Compelled 
to  Repair  Defectire  Drain — Xo  lliyht  to  Itecorer 
Cost  from  Le.^sor.] — The  plaintiff,  who  held  a 
house  upon  a  seven  years'  lease  from  the  Hefen- 
dant,  was  bound  by  a  covenant  "  to  pay  during 
the  term  the  sewers  rate  and  all  other  taxes, 
rates,  charges,  and  assessments  whatsoever, 
parliamentary,  parochial,  or  otherwise,  which 
were  or  thereafter  should  be  imposed,  ciiarged,  or 
assessed  u[)on  or  in  respect  of  the  premises,  or 
payable  b}'  either  the  owner  or  occupier  in 
respect  of  the  same,  the  lamllord's  property  tax 
only  excepted."  In  compliance  with  a  notice 
from  the  local  authority  the  plaintiff  repaired  a 
defective  drain,  which  was  causing  a  nuisance, 
and  now  sought  to  recover  from  the  defendant 
the  cost  of  so  doing. 

Held — that  the  case  was  not  distinguishable 
from  Fonh/er  v.  Ardinq  ([1902]  1  K.  B.  700  ;  71 
L.  J.  K.  B.  499  ;  50  W.  K.  417  ;  86  L.  T.  488— 
C.  A.,  supra'),  and  that  he  could  not  recover. 

George  r.  Coates,  (1903)  88  L.  T.  48— C.  A. 

86.  Contemplation  of  Parties — Yearly  Tenancij 
at  £20  Annual  Pent — Corenant  to  pay  '^Out- 
goings"—  Paring  of  Yard  and  Laying  Doivn 
of  jXeiv  Drains  —  Supply  of  Water  to  Closet 
in  London  —  Puhlic  Health  (London')  Act, 
1891  (54  &  55  Vict.  c.  76),  ss.  2,  4,  37  (3).] 
—  In  a  contract  of  demise  between  landlord 
and  tenants  a  covenant  by  the  tenants  to 
pay  "  all  rates,  taxes,  assessments  and  out- 
goings of  every  description,  payable  in  respect 
of  the  premises  during  the  tenancy,  except  the 
landlord's  property  tax,"  must  be  assumed  to 
relate  only  to  matters  which  may  reasonably  be 
supposed  to  have  been  contemplated  by  the 
[jarties  as  being  within  the  purview  of  such 
a  contract.  In  the  case  of  a  tenancy  of  a 
cottage  and  yard  from  year  to  year  under  a 
lease  at  the  annual  rent  of  £20  where  the  lease 
contained  such  a  covenant  and  the  tenant  had 
held  the  said  premises  for  over  ten  years,  it  was 

Held — that  a  supply  of  water  to  a  w.c. 
required  by  the  sanitarj'  authority  under  the 
Public  Health  (London)  Act,  1891,  was,  and 
that  the  paving  and  draining  of   a   yard   and 
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Kates,  Taxes,  and  Outgoings— Cunt  in  iied. 
repairs  to  drains  required  by  tlie  said  authority 
tinder  the  said  Act  were  not,  within  the  reason- 
able contemplation  of  the  parties  to  the  demise. 
\"\TiPY  r  St.  Leonard's  Wharf  Co.,  Ld., 
Vri903)  67  J.  r.  402;  1  L.  G.  11.  30o— 
■-^         ^  Farwell,  J. 

87.   Contemphition  of  Parties— Tenant  Iioldhu/ 
orer  after  Agreement  — Terms  of  Holding  Ucer 

Expense  of  Sanitari/   Repairs— Belatire  pro- 

portions  of  Rent  and  E.vj^enses.'j  —  V^^heve  a 
tenant  occupies  a  house  for  three  years  at  a 
yearly  rent  of  £70  under  an  agreement  binding 
him  to  pay  all  outgoings,  and  holds  over  after 
the  expiration  of  his  term  without  any  fresh 
jigreement,  he  cannot  whilst  so  holding  over  be 
hdd  liable  for  an  expense  of  £70  incurred  by 
his  landlord  in  executing  structural  sanitary 
i-epairs  :  having  regard  to  the  relative  amounts 
of  the  rent  and  expenditure,  he  cannot  be  pre- 
sumed to  have  become  a  yearly  tenant  subject  to 
so  onerous  an  obligation. 

Valpy  V.  St.  Leonard's  W/iarf  (QW^)  G7  J.  P. 
402— Farwell,  J.  supra')  applied. 
Harris  v.  Hickman.  [1004]  1  K.  B.  13  :   73 

[L.  J.  K.  B.  31  ;    r,8  J.  P.  G.') ;    89  L.  T.  722  :  | 
20  T.  L.  R.  IS  ;  2  L.  a.  R.  1— Wright,  J. 

And  see  No.  92,  infra. 

88.  Duties  Corenant  to  paij  all  Taxes,  Rates, 
Duties,  3,-c. —  Compulsory  Drainage  Expenses — 
L'lahiUty.']  —A lease  contained  a  clause  specifying 
that  the  rent  should  be  paid  clear  of  all  deduc- 
tions except  property  tax,  and  also  a  covenant 
iby  the  tenant  "  to  pay  and  discliarge  all  taxes, 
rates,  duties  and  assessments  whatsoever,  which 
now  are  or  hereafter  may  become  payable  for 
■or  in  respect  of  the  said  premises,  or  any  part 
thereof,  whether  parliamentary,  parochial  or 
■otherwise  (except  landlord's  property  tax)."  A 
vestry  served  on  the  i)reraises  a  notice,  under 
■sect.  85  of  the  Metropolis  Management  Act,  1855, 
requiring  the  owner  to  make  certain  structural 
lalterations  in  the  system  of  drainage.  It  was 
agreed  that  the  work  sliould  be  done  by  the 
■owners— the  plaintiffs— without  prejudice  to 
their  right  (if  any)  under  the  covenant  to  throw 
the  liability  for  its  cost  upon  the  defendant— 
the  tenant. 

Held— that  the  word  '-duties"  covered  the 
.sum  payable  for  the  work,  and  that  the  defendant 
had  in  effect  covenanted  to  indemnify  the 
iplaintiffs,  and  must  pay  them  the  sum. 

Thompson  v.  Lapicortli  ((ISIJS)  L.  R.  3  C.  P. 
149  ;  37  L.  J.  C.  P.  74  ;  IC.  W.  R.  312  ;  17  L.  T. 
,(N.S.)  .507)  and  5/r«  V.  7«'('r/t'Ay  ([1897]  1  Q.  B. 
.525  ;  66  L.  J.  Q.  B.  287  ;  45  W.  R.  334  ;  76 
L.  T.  26  ;  13  T.  L.  R.  175)  followed. 

Decision  of  Byrne,  J.  (15  T.  L.  R.  249) 
.affirmed. 

Farlow  r.  Stevenson,  ([1900]  1  Ch.  128  ;  69 
[L.  J.  Ch.  106  :  48  W.  R.  212 ;  16  T.  L.  R.  57 
^  — C.  A. 

89.  Outgoings— Corenant  to  pay  all  Outgoings 
.imposed  vjJon    Premises — Expenses    of   abating 


Xuisance  — 'Reconstruction  of  House  Drainage.} — 
A  tenant  covenanted  to  pay  all  .  .  .  outgoings 
air.l  assessments  whatsoever  which  .  .  .  should 
be  imposed  or  assessed  upon  or  payable  in 
respect  of  the  said  demised  premises,  and  he 
also  covenanted  to  maintain  the  demised  pre- 
mises, and  sinks  and  sewers  belonging  thereto, 
in  good  and  substantial  and  complete  tenantable 
repair  and  condition,  and  to  bear  a  reasonable 
proportion  of  the  charges  and  expenses  of  making, 
cleaning,  cementing,  &c.,  all  gullies,  common 
sewers,  drains,  cesspools,  which  should  be  used  in 
common  by  the  tenants  of  the  premises,  and  the 
tenants  or  occupiers  of  any  contiguous  buildings. 
The  landlord  received  a  notice  from  tiie  sanitary 
authority  requiring  him  to  abate  a  nuisance  on 
the  premises.  The  works  required  to  be  done 
amounted  to  a  reconstruction  of  the  house 
(.Irainage.     The  landlord  did  the  work. 

Hkld— that  the  landlord  was  entitled  to 
recover  the  cost  from  the  tenant  as  an  outgoing 
imposed  or  payable  in  respect  of  the  premises. 

Antil   r.   Godwin,   (1899)  63  J.  P.  441;    l.-> 
[T.  L.  R.  462— Bruce,  J. 


90.  'lenancy  for  Three  Years  —  Corenant  hy 
tenant  to  pa  if  '•  Assei^snients  "  and  "  Outgoings  " — 
Reconstruction  of  Drainage  by  Order  of  Local 
Authoriti/— Liability  if  Tenant.]— The  plaintiff 
let  a  house  to  the  defendant  for  three  years,  and 
then  on  from  year  to  year,  at  a  yearly  rent  of 
£55;  and  the  defendant  agreed  to  pay  "all 
taxes,  rates,  assessments,  and  outgoings  of  every 
description  for  the  time  being  payable  in  respect 
of  the  premises  as  they  become  due,  landlord's 
property  tax  only  excepted." 

During  the  term,  the  local  authority  served  a 
notice  upon  the  plaintiff,  under  the  Public 
Health  Act,  1875,  requiring  him  to  take  up  and 
relay  the  existing  drain  upon  the  premises,  and 
the  plaintiff  carried  out  the  work  at  a  cost  of 
£83  lOs. 

Held— that  the  defendant  was  liable  under 
the  agreement  to  repay  to  the  plaintiff  the 
amount  expended  by  him  upon   the  work. 

Decision  of  Wright,  J.  ([1903]  1  K.  B.  873  ; 
72  L.  .1.  K.  B.  492  ;  67  J.  P.  435  ;  88  L.  T.  767  ; 
19  T.  L.  R.  457)  affirmed. 

I  Stockdale  v.  Ascherberg,    [1904]    1   K.  B. 
I      [447  ;  73  L.  J.  K.  B.  206  ;  68  J.  P.  241  ;  52 

AV   R  289  ;  90   L.  T.  Ill  ;  20  T.  L.  R.  235  ; 
2  L.  G.  R.  529— C.  A. 

91.  Tenancy  for  Three  Years— Corenant  to, 
pati  '' all  Rates',  Taxes,  Assessments,  and  Impo.v- 
tiiins  becomiiuj  due  or  assessed  in  respect  of  the 
Premises''— Notice  by  Local  Authority  to  execute 
Sanitani  Repairs— Public  Health  {London')  Act, 
1891  (54  &  55Yict.  c.  76).]— By  an  agreement 
for  a  lease  of  a  house  in  London  for  a  term  ot 
three  years  at  the  yearly  rent  of  £54,  to  be  paul 
free  and  clear  of  all  deductions  whatsoever 
(property  tax  onlv  excepted),  the  tenant  agreed 
to  pay  and  discharge  "all  rates,  taxes,  assess- 
ments, and  impositions  whatsoever,  whether 
parliamentarv,  parochial,  or  otherwise,  that  may 
become  due  or  assessed  in  respect  of  the  messuage, 
premises,    and     garden     during     the     tenancy 
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Rates,  Taxes,  and  Outgoings — Continued. 
(property  tax  excepted  as  aforesaid)."  During 
the  term  notices  were  served  upon  the  landlord 
and  the  tenant,  by  the  sanitary  authority,  stating 
that  the  premises  were  in  such  a  state,  by  reason 
of  their  insanitary  condition,  as  to  be  a  nuisance, 
and  requiring  specified  sanitary  work  to  be 
executed.  The  tenant  executed  the  work  at  a 
cost  of  £118.  and  claimed  to  recover  this  sum 
from  the  landlord. 

Held— that  by  the  terms  of  the  agreement 
the  tenant  was  bound  to  pay  for  the  cost  of  the 
work, 

Stoclulale  v,  Asehcrherg  (isvpra)  followed. 
In  ee  Warbiner,  BRAysHAWr.NiNNis,  [1!)03] 

[2  Ch.  367  ;  72  L.  J.   Ch.  701  ;  67  J.  P.  351  ; 

88  L.  T.  766 ;  19  T.  L.  R.  543  ;  1  L.  G.  R.  765 
— Swinfen  Eady,  J. 

92.  Voluntarily  executed,  by  Landlord — Tenant 
to])ay  all  Outgoiuys  —  Nuisance  —  hitimation 
Notice — Work  dune  voluntarily,  not  under  com- 
pulsion—Puhlic  Health  {London)  Act,  1891  (54 
&  55  Vict.  c.  76),  ss.  3,  4.]— Where  a  landlord 
executes  sanitary  repairs  upon  receipt  of  an 
"intimation"  notice  served  under  sect.  3  of  the 
Public  Health  (London)  Act,  without  waiting  for 
the  service  of  a  notice  under  sect.  4,  he  must  be 
deemed  to  have  done  such  repairs  voluntarily 
and  not  under  compulsion,  and  therefore  cannot 
recover  the  cost  of  them  as  "  outgoings "  from 
his  tenant,  who  has  agreed  to  bear  '■  all  out- 
goings." 

Harris  v.  Hickman,   [1904]   1   K.  B.   13 :  73 
[L.  J.  K.  B.  31  ;  68  J.  P.  65  ;  89  L.   T.  722  ; 
20  T.  L.  E.  18— Wright,  J. 
And  see  No.  87. 

IX.  REPAIRS,  MAINTENANCE  AND 
IMPROVEMENT. 

(a)  Alteration. 

93.  A cqu icsrence  o/Les.wr — Easement —  Ovtlay 
of  Money  on  Landlord's  Land — L^rssce's  Mistahc 
— Encoui-agemeut.] — A  lessor  who  stands  by  and 
allows  the'  lessee  before  the  execution  of  the 
lease  to  repair  a  passage  over  which  the  lessee 
has  a  right  of  way  to  his  shop,  and  to  spend 
money  on  improvements,  and  to  put  up  a  sign- 
board, is  not  entitled  after  all  the  work  has  been 
completed  to  set  up  his  legal  right  and  compel 
the  lessee  to  restore  the  premises  to  their  original 
condition. 

The  five  elements  or  requisites  necessary  to 
constitute  fraud  that  will  deprive  a  man  of  his 
legal  rights  laid  down  by  Fry,  J.,  in  Willmott  v. 
Barber  ((1880),  15  Ch.  D.  96,  at  pp.  105,  106  ; 
49  L.  J.  Ch.  792  ;  28  W.  R.  911  ;  43  L.  T.  95), 
applied. 
Civil  Service  Musical  Instrument  Associa- 

[tion,  Ld.  r.  Whiteman,  (1899)  68  L.  J.  Ch. 

484  ;  63  J.  P.  441  ;  80  L.  T.  685— Kekewich,  J. 

94.  Alteration  in  Appearance — Covenant  not 
to  vialic  Breach  —  Use  for  Bill  Posting.'] — The 
plaintiifs  granted  a  lease  of  a  house  to  the  defen- 
tlant  for  twenty-one  years,  the  defendant  cove- 
nanting— (1)  to  keep  the  premises  in  good  and 
substantial  repair  and  condition  ;  (2)  not  to  make 


any  alteration  in  the  external  appearance  of  the 
buildings  ;  (3)  not  to  do  or  suffer  to  be  done  any 
act  or  thing  which  might  be  or  grow  to  the 
annoyance,  damage,  or  disturbance  of  the  lessors 
or  the  neighbourhood  ;  (4)  not  to  carry  on  upon 
any  part  of  the  premises  any  other  business  than 
that  of  a  tailor  ;  and  (5)  not  to  assign  or  part 
with  the  possession  of  the  premises  or  any  {tart 
thereof.  The  plaintiffs  held  the  house  under  a 
lease  for  ninety-nine  years  from  the  vicar  of  the 
parish,  which  contained  similar  covenants.  The 
house  adjoined  the  churchyard,  and  the  defen- 
dant let  the  wall  of  the  house,  which  faced  the 
principal  entrance  to  the  church,  to  a  bill- 
posting  company,  who  covered  the  wall  with 
advertisements.  The  effect  of  this  was  to  injure 
the  wall,  and  there  was  evidence  that  it  was  an 
annoyance  to  the  vicar  of  the  church  and  mem- 
bers of  the  congregation.  The  plaintiffs  claimed 
an  injunction  to  restrain  the  defendant  from 
allowing  the  wall  to  be  used  as  a  bill-posting: 
station. 

Held — that  there  had  been  a  breach  of  cove- 
nants (1),  (2),  and  (3),  and  perhaps  of  covenants 
(4)  and  (5),  and  the  plaintiffs  were  entitled  to  an 
injunction. 

Heard    r.   Stuart   and   Others,    (1907)   2-t 
[T.  L.  R.  104— Joyce,  J. 

95.  Alterations  to  Premises — Waste — Sub- 
demise  for  Rubbish  Shoot  —  Lnjury  to  Reversion. 
—  Countervailing  Advantage  —  Public  Healf/i 
Acts  Amendment  Act,  1890  (53  &  54  Vict.  c.  59j, 
s.  25.] — To  constitute  waste  on  the  part  of  a 
tenant  there  must  be  a  substantial  alteration  of 
the  thing  demised,  resulting  in  an  injury  to  the 
inheritance  ;  and  such  an  alteration  is  not  the 
less  waste  because  it  may  result  also  in  some 
countervailing  advantage  greater  than  the 
injury.  Therefore,  where  the  land  demised! 
was  low-lying  land,  and  the  lessor  shot  rubbish 
containing  vejietable  matter  upon  it,  and  thereby 
raised  it  above  high-water  level,  but  made  it 
more  expensive  to  build  upon,  it  is  no  answer  to 
an  action  for  waste  to  say  that  it  is  an  advantage 
for  building,  for  the  land  to  be  thus  raised.  The 
land  demised  being  building  land,  the  fact  that, 
the  existence  of  vegetable  matter  upon  it  might, 
under  the  Public  Health  Acts,  prevent  the  lessois 
at  the  end  of  the  term  from  building  dwelling- 
houses  upon  it,  or  might  put  them  to  the  proof 
that  such  vegetable  matter  was  not  then  existing, 
is  an  injury  to  the  inheritance  making  the 
shooting  of  the  rubbish  waste. 

The  fact  that  the  shooting  of  the  rubbish 
during  the  term  would  prevent  the  lessors  at  the 
end  of  the  term  from  deriving  the  special  profit 
to  be  made  by  the  use  of  the  land  in  this  way,, 
is  an  injury  to  the  inheritance  making  the 
shooting  of  the  rubbish  waste. 

Loi'd  Darcy  v.  Ashwith  ((1G17),  Hob.  231> 
test  applied. 

Quee7i's  College,  O.rford  v.   Hallett  ((1811)  U 
East,  489  ;  13  R.  R.  293)  observed  upon. 
West    Ham    Central    Charity    Board    v. 

[East  London  Waterworks   Co.,   [1900] 

1  Ch.  624  ;  69  L.  J.  Ch.  257  ;  48  W.  R.  284  ; 
82  L.  T.  85— Buckley,  J. 
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96.  "  Alteration  "  to  Premises — Corenant  not  to 
mahe — Erect  in  ti  of  Larue  Clock  outside  Premi.ses 
loithout  Conse/if.] — A  lease  of  a  house  and  shop 
for  a  term  of  twenty-one  years  contained  a  cove- 
nant by  the  lessee  to  expend  £400  at  least  in 
alterations  to  the  shop  fronts  and  otherwise  in 
substantial  improvements,  internal  structural 
alterations,  and  decorations  of  the  premises,  and 
in  such  manner  as  the  surveyor  of  the  lessors 
should  approve,  not  to  make  or  suffer  to  be  made 
any  alteration  to  the  premises  except  as  therein 
provided  without  the  previous  consent  in  writ- 
ing of  the  lessors.  The  assignee  of  the  lease, 
the  defendant,  who  carried  on  the  business  of  a 
watchmak(!r  and  jeweller,  erected  without  the 
consent  of  the  plaintiffs,  the  owners,  and  in  spite 
of  their  protests,  a  large  clock  contained  in  a 
circular  iron  frame  four  feet  in  diameter  and 
supported  by  iron  stays  bolted  into  the  front 
wall  of  the  premises,  the  clock  having  two  faces 
with  the  defendant's  name  and  business  thereon. 
The  loss  to  the  plaintiffs  was  at  present  nil, 
though  it  would  cost  £1.5  or  more  to  restore  the 
wall  to  its  original  condition. 

Farwell,  J..  HELD^that  this  was  an  "  altera- 
tion "  within  the  meaning  of  the  covenant ;  and 
that  a  mandatory  injunction  must  be  granted. 

On  appeal — held — that  some  limitation  must 
be  put  uptm  the  word  "alteration"  in  such  a 
covenant,  and  that  it  must  be  taken  as  meaning 
some  alteration  in  the  form  and  structure  of  the 
building  ;  that  it  did  not  apply  to  things  fixed  to 
the  house  and  convenient  for  carrying  on  the 
business  in  a  reasonable,  ordinary,  and  proper 
way  ;  and  that  the  erection  of  the  clock  did  not 
constitute  a  breach. 

Decision  of  Farwell,  J.  ((1902)  18  T.  L.  K.  416) 
reversed. 

BicKMORE  r.  Dimmer,  [190.3]   1  Ch.  158  ;  72 

[L.  J.  Ch.  96  ;  51  W.  R.  180  ;  88  L.  T.  78  ;  19 

T.  L.  R.  96— C.  A. 

(b)  Building  Covenants. 

97.  Contract  to  Build  Hou.fes — Specific  Descrip- 
tion of  Houses— Right  of  Mortgagee  to  Sue.'\ 
— A  lease  of  land  contained  a  covenant  by  the 
lessee  to  build  seven  houses  thereon  similar  to 
those  erected  in  an  adjoining  street,  and  to  keep 
and  deliver  them  up  in  repair  at  the  end  of  the 
term.  Some  of  the  houses  referred  to  had  four 
rooms,  and  others  five.  The  lease  contained  a 
reservation  out  of  the  demise  to  the  persons 
entitled  to  the  minerals  under  the  land  to  work 
them,  and  for  that  purpose  to  occupy  and  use 
the  surface,  paying  compensation  for  the  damage 
done.  The  lessee  had  in  fact  himself  acquiied 
a  lease  of  the  minerals  with  a  right  to  work 
them.  The  lessor  mortgaged  his  reversion.  The 
lessee  not  having  built  the  houses  on  the  land, 
the  mortgagees  sued  for  specific  performance 
of  the  covenant. 

Held— (1)  that  the  fact  that  the  lessee  had 
the  right,  which  he  had  not  yet  exercised,  to 
occupy  the  surface  for  mining  operations  did 
not  extinguish  the  covenant  to'build  ;  (2)  that 


the  particulars  of  the  houses  which  were  to  be- 
similar  to  certain  others,  were  sufficiently  speci- 
fied ;  (3)  that  the  building  of  the  houses  was  of 
importance  to  the  mortgagees,  and  that  there- 
fore an  order  for  specific  performance  should  be 
made. 

Ehbetts  V.  Conquest  ([1895]  2  Ch.  377;  64 
L.  J.  Ch.  702  ;  44  W.  R.  56  ;  73  L.  T.  69— C.  A.> 
applied. 

MoLYNEtJX  r.  Richard,  [1906]  1  Ch    34-    7i> 

[L.  J.  Ch.  39  ;  54  W.   R.  177  ;  93  L.  T.  698  • 

22  T.  L.  R.  76— Kekewich,  J. 

98.  Building  vot  erected—  Acqiiiescence  of 
Lessor — Belease  of  Covenant.'] — By  a  lease  in 
1866  the  lessee  of  a  plot  of  land  covenanted  with 
the  lessor  to  complete  a  coach-house  and  stable 
upon  the  Ian  I  within  six  months  to  the  satis- 
faction of  the  lessor,  and  to  keep  in  repair  the 
demised  buildings.  The  lease  contained  a  pro- 
viso for  re  entry  on  breach  of  covenant.  The 
plot  was  one  of  a  number  of  building  plots  sub- 
ject to  a  building  scheme.  The  scheme  was 
subsequently  modified,  and  no  coach-house  or 
stable  was  ever  built,  the  lessor  approving  and 
consenting  to  the  alteration.  In  an  action  by 
the  assignee  of  the  lessor  to  recover  possession 
for  breach  of  the  covenant  to  repair  the  coach- 
house and  stable  : — 

Held — that  the  true  inference  was  that  the 
parties  intended  to  release  the  covenant  to  repair- 
as  regards  the  coach-house  and  stable. 

Decision  of  A.  T.  Lawrence,  J.  (22  T.  L.  R. 
54)  affirmed. 

Gibbon  r.    Payne,  (1907)  23  T.  L.  R.  250 — 

[C.  A. 

99.  Bepairing  Corenant — Continuing  Breach 
—  Waiver  by  Acceptance  of  Bent — N'otice  of 
Breaches — Conveyancing  and  Lain  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  14.']— A  piece 
of  land,  with  four  houses,  was  demised  to  the 
defendants  by  the  predecessors  in  title  of  the 
plaintiffs  on  June  4  th,  1894.  The  lease- 
contained  a  licence  to  the  defendants  to  pull 
down  the  houses  within  twelve  months,  and 
covenants  by  the  defendants  [a)  within  the  same 
period  to  erect  new  premises  in  their  place,  and 
{h)  to  "at  all  times  during  the  said  term  keep 
the  said  messuages  and  premises  so  to  be  erected 
as  aforesaid  in  good  and  substantial  repair."" 
There  was  also  a  proviso  for  re-entry  on  "any 
breach  or  non-observance  of  any  of  the  lessees' 
covenants."  The  new  houses  were  never  built.. 
On  August  27th,  1895,  rent  was  paid  by 
the  defendants  and  accepted  on  behalf  of  the- 
original  lessor.  In  August,  1898,  the  plaintiffs- 
served  on  the  defendants  a  notice  under  sect.  14 
of  the  Conveyancing  Act,  1881,  which  set  out 
the  building  covenant  and  the  breach  thereof,, 
but  did  not  refer  to  the  repairing  covenant. 

Held— (1)  that,  by  the  acceptance  of  rent, 
the  breach  of  the  building  covenant,  which  had' 
been  made  once  for  all,  had  been  waived  ; 
(2)  that  there  was  no  continuing  breach  of  the- 
building  covenant ;  (3)  that  there  was  a 
continuing  breach  of  the  repairing  covenant ; 


479 


LANDLOED   AND   TENANT. 


480 


Repairs,  Maintenance  and  Improvement — Con- 
tittued. 

and  (4)   that  the  notice  served  under  sect.  14 
of  the  Conveyancing  Act,  1881,  was  insuiBcient. 

Jacob    r.     Dowx.    [1900]     2    Ch.     156  ;     09 

[L.  J.  (h.  403  :  (54  J.  P.   552  ;  48  W.  R.  441  ; 

83  L.  T.  191— Stirling,  J. 

(c)  Insurance  Covenants. 

100.  BuUdlngs  ^^  to  he  erected" — Comtructton 
<if  Covenant.']— A.n  indenture  of  lease  contained  a 
covenant  whereby  the  lessees  undertook  "  to  in- 
sure, and  at  all  times  during  the  said  term  keep 
insured  against  loss  or  damage  by  fire,  all 
buildings,  erections  and  fixtures  of  an  insurable 
•character,  which  at  any  time  during  the  said 
term  may  be  erected  or  placed  upon  or  fixed  upon 
the  demised  premises."  No  new  buildings  were 
■elected  after  the  commencement  of  the  lease. 
In  an  action  for  breach  of  covenant  to  insure,  a 
<_'ounty  court  judge  gave  judgment  for  the 
plaintiff. 

Held — that  the  view  taken  by  the  county 
•court  judge  was  reasonable;  that  upon  the 
opposite  construction  the  burden  of  insuring  the 
-old,  buildings  wouki  be  upon  the  lessor,  which 
would  be  inconvenient  ;  and  that  it  was 
impossible  to  say  that  thecounty  court  judge  was 
wrong. 

„SlMS     r.     C'ASTIGLIONE,    [1905]    W,    N.    112— 

[Div.  Ct. 

101.  Liiiullord  to  in,\vre  Preiniac.^,  and  Tenant 
to  pa  11  Half  I'lrniluni — Ziahiliti/  of  Landlord  to 
reinstate  after  a  Fire.'] — A  lease  of  a  mill  con- 
tained a  stipulation  that  the  landlord  should 
insure  against  loss  by  fire  for  such  amount  as  he 
might  consider  necessary,  the  tenant  paying  one 
half  of  the  annual  premium. 

Held — that  this  provision  gave  the  tenant  no 
right  to  have  the  miU  reinstated  after  a  fire,  out 
■of  the  insurance  moneys. 

■('LAKK    r.    Hume,    (1903)    5    F.    252— Ct.     of 

[Sess. 

(d)  Liability  of  Landlord  for  Non-repair. 

102.  Cistern  at  top  of  Premises  helonging  to 
Landlord  —  Defect  in  Cistern  —  Floodinij  of 
y'enant\^  I'rrniiseg — L'mployment  bi/  Landlord  if 
I'hnnher — Xeglir/encc  of  I'luinhcr.] — The  defen- 
dant was  the  owner  of  premises  on  the  fourth 
floor  of  which  he  had  a  cistern,  which  supplied 
the  whole  premises  with  water.  He  had  let  the 
ground  floor  to  the  ])laintiffs.  who  took  their 
supply  of  water  from  the  defendant's  cistern, 
and  the  cistern  was  ui)on  the  premises  and  the 
water  laid  on  when  the  plaintiffs  became  tenants. 
The  plaintiffs,  having  discovered  a  leakage  from 
the  cistern,  gave  the  defendant  notice  of  the 
same,  and  requested  him  to  have  it  remedied. 
The  defendant  employed  a  competent  plumber  to 
remedy  the  defect  in  the  cistern,  but  through  the 
negligence  of  the  plumber  the  defect  w;is  not 
remedied,  with  the  usult  that  the  water  over- 
flowed and  damaged  the  i)laintiff's  goods. 


Held — that,  there  having  been  no  negligeirce 
or  wilfitlness  on  the  part  of  the  defendant,  the 
defendant  was  not  liable  for  the  damage  caused 
by  the  negligence  of  tiie  plumber,  upon  either  of 
two  grounds  :  that  the  water  was  upon  the 
premises^  in  the  ordinary  and  reasonable  user  of 
the  premises,  and  that  in  such  a  case  the  defen- 
dant would  be  liable  onh'  for  damage  caused 
by  his  negligence,  or  that  the  plaintiffs  must  be 
taken  to  have  assented  to  the  water  being 
brought  upon  the  premises. 

Blake  &  Co.   r.  Woolf,  [1898]  2   Q.   B.   D. 

[426  ;   62  J.  \\  i]r>^  :    67  L.  J.  Q.   B.  813  ;    79 

L.  T.  188  ;  47  W.  R.  8— Wright  J. 

103.  House  Let  in  Flats — Bepair  of  Hoof — 
\  Duty    of   landlord    to   repair — LiahiUti/  for 

Damage  due  to  non-repair.] — The  defendants 
I  let  to  the  plaintiffs  one  floor  of  a  building, 
i  retaining   possession   and   control   of    the    roof. 

The  plaintiffs  gave  to  the  defendants  notice  that 
;  a  rain-water  gutter  on  the  roof  was  stopped  up, 
I  but  the  defendants  for  four  or  five  days  neglected 
I  to  have  it  cleaned  out.  In  the  meantime  the 
!  plaintiffs  suffered  injury  by  leakage  from  it. 
j  There  was  no  covenant  by  the  defendants  to 
j  repair  the  roof. 

Held — that  the  defendants  owed  at  any  rate 
!  some  duty  to  the  plaintiffs  in  respect  to  the 
!  maintenance  of  the  gutter  in  good  repair  ;  and 
I  that,  even  if  such  dutj^  was  not  an  absolute  one, 
i  but  only  to  take  reasonable  care,  disregard  of 
j  the  notice  was  clear  evidence  of  negligence  ;  and 
!  that  therefore  the  defendants  were  liable. 

I  Carstairs  v.  Taylor  ((1871)  L.  R.  6  Ex.  217  : 
I  40  L.  J.  Ex.  217  :  19  W.  R.  723)  and  Miller  v. 
!  Hancock  ([1893]  2  Q.  B.  177  ;  57  J.  P.  758  ;  41 
i  W.  R.  578  ;  69  L.  T.  214— C.  A.)  applied. 

Hargroves,  Arosson  &  Co.  r.  Hartopp  axd 
[Another,  [1905]  1  K.  B.472  ;  74  L.  J.  K.  B. 
233  ;  53  W.  R.  262  :  92  L.  T.  414  ;  21  T.  L.  It. 

226— Div.  Ct. 

104.  House  with  common  Stair — Defective 
condition  tf  Stair — Xotice  to  Landlord — Promi-se 
to  Pepair.] — A  married  woman  living  with  her 
husband  in  a  hottse  with  a  common  staircase  was 
injured  by  a  fall  thereon.  The  husband  was  a 
yearly  tenant,  and  had  lived  there  for  four  j'ears. 
The  plaintiff  alleged  that  the  stair  was  defective 
and  had  greatly  deteriorated  during  the  tenancy 
and  was  badly  lighted,  that  complaint  had  been 
made  to  the  landlord's  factor,  who  had  promised 
to  repair  it :  and  that  in  reliance  on  such  promise 
the  plaintiff  had  lived  on  in  the  house.  In  an 
action  for  damages  against  the  landlord  : — 

Held — that  there  was  a  case  to  be  tried. 

Grant  v. 


M'Clafkehty,   [1907]   S.  C.   201— 
[Ct.  of  Sess. 


105.  Injury  to  Tenayit's  Servant.]— An  action 
for  damages  against  the  landlord  of  a  dwelling- 
house  for  breach  of  contract  will  not  lie  at  the 
suit  of  one  who  is  not  either  a  party  to  the  le.ase 
or  a  person  having  a  jus  queesitunt  under  it  ;  but 
any  person  who  sustains  injuries  through  the 
fault  of  the  landlord,  e.g.,  a  servant  of  the  tenant, 
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can,  in  Scotlmid,  at  any  rate,  sue  him  therefor 
in  an  action  ex  delicto. 

Cavalier  v.  Pope  ([190(5]  A.  0.  428  ;  75  L.  J. 

K.  B.  609  ;  95  L.  T.  65  ;  22  T.  L.  R.  648— H.  L. 

Ko.  107,  infra')  distinguished. 

Kennedy  r.  Bruce,  [1907]  S.  C.  845— Ct.  of 

[Sess. 

106.  Injury  to  Weeldy  Tenant.l — The  landlord 
of  premises  let  on  a  weekly  tenancy  is  liable  for 
injuries  caused  to  his  tenants  through  neglect  to 
do  necessary  rt  pairs  of  which  he  has  notice.  The 
absence  of  an  express  agreement  to  repair  is  noi 
material  because  of  tiie  u.-u  d  practice  in  premises 
so  let,  for  the  landlord  to  do  reasonable  repairs. 

Broggi  v.  Robins,  (1898)  14  T.  L.  R.  439- 

[Day,J. 

107.  Promise  by  Landlord  to  Tenant  dnring 
Tenancy  to  Repair  Di'fcctice  Condition  of 
Premiise.1 — Injury  to  Puiiitiff's  Wife  t/irnuy/i 
Non-repair — Liability  of  Landlord-  to  Wife.'] — 
The  defendani  let  to  the  plaintiff  part  of  a  house 
at  a  monthly  rent,  nothing  being  said  as  to 
repairs.  Subsequently  the  defendant,  under  a 
threat  that  tiie  tenant  would  give  up  the  tenancy, 
promised  lo  repair  the  kitchen  floor,  which  was 
in  a  defective  condition.  The  defendant  did  not 
do  the  repairs,  and  the  tenant's  wife,  who  was 
aware  of  the  danger,  was  injured  by  a  chair, 
upon  which  she  was  sitting,  goi.  g  through  the 
floor.  In  an  action  by  the  wife  to  recover 
damages : — 

Held— that  the  defendant  was  not  liable  to 
the  wife  either  in  contract  or  in  tort. 

Decision  of  C.  A.  ([1905]  2  K.  B.  757;  74 
L.  J.  K.  B.  857  ;  54  VV.  R.  68  :  93  L.  T.  475  ;  21 
T.  L.  R.  747)  affirmed. 

Cavalier  r.  Pope.  [190fi]  A.  C.  428  ;  75  L.  J. 
[K.  B.  L09 ;  95   L.  T.  65  ;  22  T.  L.  R.  648— 

H.  L.  (E.). 

108.  Superior  Landlord  doing  Repairs — Worh 
Aei/ligentiy  Djne— Injury  to  Perxon  Living  in 
House — Nuisance.'] — The  defendants,  who  were 
the  owners  of  prelui^es,  let  them  to  a  person,  who 
sublet  part  to  a  company.  Tlie  plaintifE"s  husband 
was  the  manager  of  the  company,  and  he  and 
his  wife  resided  in  part  of  the  pi  emises  let  to  the 
company.  They  had  the  use  of  a  lavatory  in 
which  theie  was  a  tiush  cistern  affixed  to  the 
wall  some  feet  from  the  floor.  The  i)laintiff  and 
her  husband  com[il  ined  that  the  cistern  was 
unsafe  and  In  a  dangerous  condition  owing  to  the 
vibration  caused  \>y  certain  engines  belonging  to 
the  defendants,  which  were  upon  adjoining,' 
premises.  The  defendants  thereupon  sent  their 
workmen,  who  fixed  a  bracket  under  the  cistern 
to  support  it.  Some  mouths  afterwards  the 
biacket  gave  way  and  fell  upon  the  defendant, 
who  was  in  the  lavatory,  and  injured  her.  In 
an  action  to  recover  damages,  the  jury  found 
that  the  bracket  fell  by  reason  of  the  working 
of  the  engines,  which  caused  vibration  amount- 
ing to   a  nuisance,   and  that  the  bracket   was 

B.D. — VOL.    II. 


negligently  put  up  and  was  left  in  a  dangerous 
condition. 

Held— (1)  that,  as  the  plaintiff  had  no  pro- 
prietary or  other  interest  in  the  premises,  she 
could  not  recover  on  the  ground  of  a  nuisance 
which  was  not  a  public  one  ;  and  (2)  that  the 
defendants  owed  no  duty  to  her,  and  that  there- 
fore she  could  not  recover  on  the  ground  of 
negligence. 

Malone    v.   Laskey    and    Another,    [1907] 

[2  K.  B.  141  ;    76  L.  J.  K.  B.  1134  :    97  L.  T. 

324  ;  23  T.  L.  R.  399— C.  A. 

(e)  Eepairing  Covenants. 

109.  Breach  by  Sub-lessees — Actions  for  Pos- 
■^ession  against  Sub-lessees  —  Lessee  Defending 
—  Costs  of  Four  Actiom.'] — The  plaintiff  was  the 
assignee  of  four  leases,  each  lease  compiising  a 
certain  number  of  houses,  and  the  defendant 
was  the  assignee  of  four  sub-leases  of  the  houses. 
The  leases  and  sub-leases  contained  the  usual 
covenants  by  the  lessees  to  repair.  The  defen- 
dent  sub-let  all  the  houses  to  weekly  tenants. 
The  houses  becoming  out  of  rejiair,  the  original 
lessor  served  notices  under  sect.  14  of  the  Con- 
veyancing Act,  1881,  on  the  plaintiff  leqi.iring 
him  to  repair,  and  the  plaintiff  served  similar 
notices  on  the  defendant.  I  he  object  of  the 
plaintiff  in  serving  the  notices  and  in  bringing 
the  subsequent  actions  was  to  have  the  repairs 
to  the  houses  executed  and  not  to  recover  pos- 
session thereof.  The  plaintiff  subsequently 
brouglit  four  actions  against  all  the  weekly 
tenants  to  recover  possession  of  the  houses  com- 
prised in  the  four  sub-leases  respectively,  and 
served  a  copy  of  the  writ  upon  each  of  the 
tenants.  The  defendant  obtained  leave  to  defend 
as  landlord,  and  the  lepairs  having  been  executed, 
an  order  was  made  by  consent  in  each  action 
giving  the  defendant  relief  from  forfeiture,  and 
staying  all  further  proceedings,  the  defendants 
to  pay  to  the  plaintiff  his  costs  of  the  action  as 
between  solicitor  and  client.  Upon  taxation, 
the  Master  allowed  the  costs  of  the  four  actions 
and  of  making  a  cojjy  of  the  writ  in  each  action 
and  serving  notice  of  it  upon  each  of  the  weekly 
tenants. 

Held— that,  having  regard  to  the  fact  that 
the  object  of  the  action  was  to  enforce  the 
execution  of  the  repairs  and  not  to  recover 
possession  of  the  houses,  it  was  only  necessary 
to  sue  the  defendant,  and  that,  therefore,  the 
costs  of  making  copies  of  the  writ  and  serving 
notice  thereof  upon  each  of  the  weekly  tenants 
were  unnecessary  and  ought  not  to  be  allowed, 
but  that  the  defemlant  had,  by  the  consent 
orders  in  which  he  agreed  to  pay  the  costs  of 
each  action,  precluded  himself  from  setting 
up  that  only  one  action  was  necessary,  and 
that  he  must  therefore  pay  the  costs  of  each 
action. 

Geen  v.  Herring,  [1905]  1  K.  B.  152  ;  74  L.  J. 

[K.  B.   62 ;   53  W.  R.  326 ;  92  L.   T.  37  ;  21 

T.  L.  R.  93— C.  A. 

110.  Covenant  to  keep  in  Repair — Covenant  to 
deliver  up  in  Repair — Recovery  for  Breaches  of 

16 


483 


LANDLORD  AND  TENANT. 


484 


Repairs,  Maintenance,  and  Improvement — Con- 
tinued, 
both  Corenantx — Danuigcs.'] — The  ordinary  rule 
by  which  damages  are  assessed  for  breach  of 
covenant  at  the  end  of  the  term  is  as  follows  :  — 
The  actual  state  of  disrepair  is  ascertained,  and 
the  cost  of  correcting  that  and  restoring  the 
premises  to  their  proper  condition  is  estimated, 
and  that  cost  is  the  measure  of  damages.  Where 
in  a  previous  action  for  breach  of  covenant  to 
keep  in  repair  during  the  term  the  fact  that  the 
defendant  would  have  to  yield  up  in  repair  was 
taken  into  account : — 

Held — that  there  was  no  estoppel,  because, 
though  the  parties  to  the  action  were  the  same, 
the  questions  to  be  decided  were  different.  In 
the  prior  action  the  damages  to  the  reversion  at 
the  date  of  the  judgment  was  the  matter  in 
dispute ;  in  the  subsequent  action  it  was  the 
state  of  repair  at  the  expiration  of  the  term. 
The  true  measure  of  damages  was  the  cost  of 
putting  the  premises  into  the  state  of  repair 
in  which  the  tenant  was  bound  to  leave  them 
at  the  expiration  of  the  term,  and  the  amount 
recovered  in  the  prior  action  must  be  credited 
with  interest  at  4  per  cent,  from  the  date 
of  payment  to  the  date  of  the  expiration  of  the 
lease. 

Ebbetts  v.  Conquest,  (1900)  82  L.  T.  560  ;  IG 
[T.  L.  R.  320— Div.  Ct. 

111.  ^' Banricvovs  Stnicture  Xofice"  —  Dan- 
gerous Bay  Windoio  —  Requirement  by  County 
Council  to  Take  Botvn  or  Secure — JiiijwAsible  to 
Rebuild  except  on  Supports—  Liability  of  Lessee 
under  the  Covenant  to  Replace  Window.'] — If  a 
house  is  of  such  a  kind  that  by  its  own  inherent 
nature  it  will  in  course  of  time  fall  into  a  par- 
ticular condition,  the  effects  of  that  result  are 
not  within  the  tenant's  covenant  to  repair. 

A  lease  contained  a  covenant  to  "substantially 
and  effectually  repair,  uphold  and  maintain," 
and  to  deliver  up  the  premises  in  a  condition  in 
accordance  with  such  covenant.  The  London 
County  Council  gave  the  lessee  a  "dangerous 
structure  notice  "  in  reference  to  a  bay  window, 
and  the  lessee  took  such  window  down,  and  put 
in  a  new  window  flush  with  the  main  wall  : 
thereupon  the  landlord  brought  an  action  to 
compel  him  to  replace  the  bay  window.  The 
judge  found  that,  owing  to  the  inherent  nature 
of  the  premises,  the  bay  window  could  not 
have  been  made  to  comply  with  the  council's 
requirements  without  building  a  piactically 
new  window,  and  supporting  it  on  columns  of 
some  kind,  and  lie  gave  judgment  for  the 
defendant. 

Held — that  the  defendant  was  not  liable. 

Dictum  of  Lord  Esher  in  Lister  v.  Lane  and 
Kesham  ([1893]  2  Q.  B.  212;  62  L.  J.  Q.  B. 
583  ;  57  J.  P.  725  ;  41  W.  K.  626  ;  69  L.  T.  176 
— C.  A.)  approved. 

Decision  of  Kekewich,  J.  (19  T.  L.  R.  203) 
affirmed. 


Weight  r.  Lawson,  (1903)  19  T.  L.  R.  510  ; 
[68  J.  P.  34— C.  A. 


112.  Sub-tenant — Dcfcctire  State  of  Premises 
— Xoticc  of  Want  of  Repair — Personallujuries.'] 
— The  defendant,  who  was  tenant  of  a  house 
under  a  repairing  lease,  sub-let  the  first  floor 
unfurnished  to  the  plaintiff's  husband  upon  a 
weekly  tenancy  at  10«.  6^/.  a  week.  The  plain- 
tiff stepped  on  to  the  balcony  in  front  of  the 
window  of  the  first  floor,  which  gave  way,  and 
the  plaintiff  was  injured.  The  defect ive  con- 
dition of  ttie  balcony  was  not  brought  to  the 
notice  of  or  known  to  the  defemlant. 

Held— that,  even  assuming  that  the  defen- 
dant had  undertaken  with  the  plaintiff's  husband 
to  repair,  he  was  not  liable  in  the  absence  of 
notice  of  the  defect  in  the  balcony. 

Tkedway  r.  Machin,  (1904)  91  L.  T.  310;  20 
[T.  L.  R.  726  ;  53  W.  R.  136— C.  A. 

113.  Les.tor's  Corenant  to  Repair  Outside 
Walls — Extent  of  Obligation — Old  Building— 
\o  Obligation  to  Rebuild — Notice  of  Disrepair.'] 
— Where  a  lessor  covenants  to  keep  outside  walls 
in  repair,  there  can  be  no  breach  until  he  has 
notice  of  want  of  repair  ;  and  the  extent  of  his 
obligation  (like  that  of  a  lessee)  is  dependent 
upon  the  age  and  condition  of  the  demised 
premises :  tlms  he  is  not  bound  to  rebuild 
premises  which,  at  the  date  of  the  notice  to  him, 
have  become  worn  out  by  age  and  incapable  of 
repair. 

In  1890  the  three  upper  storeys  of  a  London 
house,  nearly  200  years  old.  were  let  for  eigliteen 
years  to  the  plaintiff's  assignor,  who  covenanted 
to  keep  the  inside  in  repair,  to  permit  the  lessor 
to  enter  and  inspect,  and  to  use  the  premises  for 
a  private  hotel  ;  the  lessor  covenanted  to  keep 
the  outside  in  good  and  substantial  repair. 
When  three  years  of  this  lease  were  unexpired, 
the  London  County  Council  required  the  front 
and  back  walls  to  be  taken  down  as  dangerous 
structures  ;  the  plaintiff  gave  notice  to  the 
defendant,  in  whom  the  reversion  had  become 
vested,  but  the  latter  did  nothing.  Thereupon 
the  Council  took  the  walls  down  and  left  the 
house  uninhabitable. 

The  plaintiff  sued  defendant  for  breach  of  his 
covenant. 

Held — that,  as  defendant  had,  before  the 
Council  served  their  notice,  no  notice  of  want 
of  repair,  and  as  at  that  time  the  natural 
effect  of  age  and  decay  had  rendered  the  walls 
unrepairable,  the  defendant  was  not  liable 
to  rebuild,  and  had  committed  no  breach  of 
covenant. 

ToERENS   V.  Walkee,    [1906]  2  Ch.    166  ;    75 
[L.  J.  Ch.  645  ;  54  W.  R.  584  ;  95  L.  T.  409— 

Warrington,  J. 

114.  Liability  of  Assignee — Premises  out  of 
Repair  at  Date  of  Assignment — Notice  to  Assignee 
to  Rejniir — Subsequent  Assignment  by  Assignee,] 
— A  lease  contained  a  covenant  of  the  lessee  to 
well  and  sufficiently  repair  and  keep  in  repair 
the  demised  premises.  The  defendant,  an  assignee 
of  the  lease,  entered  into  possession  and  paid 
rent.  Notice  of  repair  was  served  upon  the 
defendant,  with  a  schedule  of  dilapidations. 
Without  complying  with  the  notice,  the  defen- 
dant   assigned    the    lease.     The    plaintiff,    the 
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tinned. 
assignee   of   the   lessor,    brought    an   action   of 
ejectment     against     the     defendant     and     his 
assignee. 

Held— that  the  covenant  was  one  which 
once  broken  was  always  broken  ;  that  it  was 
equal  to  a  continuing  covenant,  so  that  it  was 
no  defence  to  say  that  the  premises  were  out  of 
repair  when  the  defendant  took  possession  ;  and 
that  the  defendant  was  liable  for  breach  of 
covenant. 

Plummer  r.  JoHSSOX,  (1902)  18  T.  L.  E.  316 

[ — Walton,  J. 

115.  EeasonaWe  Wear  and  Tear  excepted  " — 
Covemnt  to  Deliver  ^q)  in  Good  Repair  — 
Dilapidations  caused  hij  the  Friction  of  Air,  hy 
Exposure,  hy  Ordinary  Use.']  — The  lease  of  a  house 
contained  a  covenant  by  the  lessee  to  deliver  it 
up  at  the  expiration  of  the  terra  in  as  good 
repair  and  condition  as  it  was  at  the  date  of  the 
lease,  "  reasonable  wear  and  tear  excepted." 
There  was  no  covenant  to  repair  during  the 
term.  At  the  expiration  of  the  term  the  lessor 
claimed  for  dilapidations,  including  sums  for 
painting  the  outside  woodwork  of  the  house,  for 
repointing  brickwork,  and  for  repairing  parts  of 
the  kitchen  floor  which  had  become  affected  by 
dry  rot. 

Held — that  the  lessee  was  not  liable  for  these 
three  items  ;  and  that  the  words  "  reasonable 
wear  and  tear  excepted  "  excluded  dilapidations 
caused  by  the  friction  of  the  air,  dilapidations 
caused  by  exposure,  and  dilapidations  caused  by 
ordinary  use. 

Terrell  v.  Murray,  (1901)  17  T.  L.  E.  ,570— 

[Div.  Ct. 

116.  Repair  of  Road — Covenant  to  Contribute 
Proportion  of  Expense  until  taken  over  by  Local 
Arithority — Standard  of  Repair — Recon.'itruction 
— Liahility  for.] — A  covenant  to  contribute  a 
proportionate  part  of  the  expenses  of  repairing 
and  maintaining  a  road  until  undertaken  by  the 
local  authority,  does  not  extend  to  contributing 
a  proportion  of  the  expense  of  an  entire  recon- 
struction of  the  road. 

In  construing  such  a  covenant  regard  must  be 
had  to  the  standard  of  the  condition  of  the  road 
at  the  time  when  the  covenant  was  entered  into, 
and  the  obligation  is  to  contribute  a  propor- 
tionate part  of  the  expense  of  putting  it  into  a 
state  of  repair  corresponding  to  the  standard 
contemplated  or  existing  at  that  time. 

Where  the  road  is  reconstructed  for  the  pur- 
pose of  its  being  taken  over  by  the  local  authority, 
the  covenantor  is  liable  to  contribute  a  propor- 
tionate part  of  such  expenses  as  would  have  been 
incurred  in  putting  it  into  the  state  of  repair 
above  mentioned,  but  is  not  liable  to  contribute 
to  the  expenses  of  such  work  as  amounts  to 
reconstruction. 

Decision  of  Joyce,  J.  ((58  J.  P.  181)  affirmed. 

Scott  v.  Brown,  (1905)  69  J.  P.  89  ;  4  L.  a  R. 

[103— C.  A. 


117.  Specified  Buildinys  —  Btdldiny  erected 
OH  Demised  Lind  after  Date  of  Lea.w.~\ — Where 
there  is  a  general  covenant  to  repair,  that  must 
refer  both  to  buildings  erected  at  the  date  of  and 
subsequent  to  the  demise  ;  but  where  the  cove- 
nant to  repair  in  its  terms  applies  to  certain 
specified  buildings,  it  must  not  be  extended 
beyond  those  buildings. 

Smith  and  Another  i'.  Mills  and  Another, 
[(1899)  16  T.  L.  R.  59— Bigham,  J. 

X.  COVENANTS  BY  LESSOR. 

(a)  Restrictive   Covenants. 

118.  Covenant  against  Letting  ^^  Adjoining 
Premises"  for  specified  Irade —  Confined  to 
Xext-dour  Premises.'] — A  lessor,  the  owner  for  a 
leasehold  term  of  a  block  of  buildings,  cove- 
nanted that  he  would  not  permit  during  the 
continuance  of  the  demise  any  of  his  tenants  of 
his  adjoining  premises,  or  of  other  parts  of  74, 
Queen  Street,  aforesaid,  to  carry  on  or  upon  such 
premises  or  any  part  thereof  the  trade  or  business 
of  a  tobacconist. 

Held — that  as  ground  cannot  be  properly 
said  to  adjoin  a  house  unless  it  is  absolutely 
contiguous,  without  anything  between  them, 
"  adjoining  premises"  was  confined  to  the  next- 
door  premises,  and  did  not  include  any  premises 
in  the  whole  block  of  buildings  of  which  the 
lessee's  premises  formed  part. 

Rex  V,  Hodges  (  (1829)  Mood.  &  M.  311) 
applied. 

Vale    &    Sons    v.    Moorgate    Street  and 

[Broad  Street  Buildings,  Ld.,  (1899)  80 

L.  T.  487— Cozens-Hardy,  J. 

119.  Covenant  against  Letting  Adjoining 
Hou-tes  for  specified  Trade — Breach— Right  of 
Adjoining  Lessee  to  enforce  Covenant.] — A.  let 
one  of  a  row  of  houses  to  B.,  covenanting  not  to 
let  any  other  house  in  the  row  for  the  trade  of  a 
greengrocer.  A.  subsequently  let  another  house 
in  the  row  to  C,  taking  a  covenant  from  him  to 
use  it  for  an  Italian  warehouse  only.  Action 
by  B.'s  assignee  to  restrain  A.  from  letting,  and 
C.  from  using  his  premises  for  the  trade  of  a 
greengrocer. 

Held — that  C.  had  broken  his  covenant  with 
A.  ;  that  A.  had  observed  his  covenant  with  B.  ; 
that  the  plaintiff  could  neither  sue  C.  directly 
for  breach  of  his  covenant  with  A.,  nor  compel 
A.  to  sue  him ;  and  that  the  action  must  be 
dismissed. 

Kemp  V.  Bird  ((1877)  5  Ch.  D,  974;  46 
L.  J.  Gh.  828  ;  25  W,  R.  838  ;  37  L.  T,  53— 
C.  A.)  followed. 

Fitz  V.  lies  ([1893]  1  Ch.  77  ;  62  L.  J.  Ch. 
258  ;  68  L.  T.  108—0.  A.)  discussed. 

Ashby  v.  Wilson,  [1900]  1  Ch.  66  ;  69  L.  J.  Ch. 
[47  ;  48  W,  R.  105  ;  81  L.  T.  480— Eekewich,  J. 

120.  Lessee  of  Person  Bound — ^'Assigns"  but 
not  ^''Lessees  "  mentioned  inCovenant — Injunction.'] 
— The  lessee  of  a  person  bound  by  a  restrictive 
covenant  may  be  sued,  whether  assigns  are  men- 
tioned or  not  in  the  covenant, 
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Covenants  by  Lessor — Continued. 

The  defendant  in  a  lease  to  the  plaintifi 
company  covenanted  fur  himself,  '  his  heirs, 
executors,  administrators,  and  assigns  with  the 
plaintiii  company,  their  successors,  and  assigns, 
that  he  the  lessoi',  his  heirs,  executors,  adminis- 
trators, and  assigns  should  not  nor  would  during 
the  first  ten  years  of  the  continuance  of  the 
term  i hereby  granted  carry  on  by  himself,  or 
suffer  to  be  carried  on  by  others,  in  or  ujion 
certain  named  premises  or  any  part  thereof,  the 
trade  or  business  of  a  general  clothier  and  tailor 
for  men  and  boys.  The  defendant  subsequently 
demised  the  premises  to  a  firm  of  tailors.  In  an 
action  by  the  plaintiff  company  against  the 
defendant  and  his  lessees  for  an  injunction. 

Held — that  Ihe  mention  of  assigns  without 
mention  of  lessees  afforded  no  ground,  standing 
alone,  for  holding  tliat  the  covenant  was  not 
binding  upon  the  defendant's  lessees  ;  that  in 
other  respects,  though  lessees  were  not  mentioned 
eo  nomine,  the  words  of  the  covenant  were  suffi- 
cient to  bind  them  not  to  carry  on  the  business 
referred  to  ;  and  that  the  plaintiff  company  were 
entitled  to  an  injunction. 

Bnjant  v.  Hancoch  ^-  Co.  ([1898]  1  Q.  B. 
716  ;  (37  L.  J.  Q.  B.  .507  ;  62  J.  P.  324  ;  46  W.  K. 
386  ;  78  L.  T.  397,  No.  1.58,  injra?)  distinguished. 

Kemp  V.  Bird  ((1877)  5  Ch.  D.  974;  46 
L.  J.  Ch.  828  ;  25  W.R.  838  :  37  L.  T.  f.3— C.  A.) 
is  not  inconsistent  with  Fitz  v.  2les  ([1893] 
1  Ch.  77  ;  2  li.  132  ;  62  L.  J.  Ch.  2.58  ;  68  L.  T. 
108— C.  A.). 

HoLLOWAv  Brothers,  Ld.  r.  Hill,  [1902]  2 

[Ch.  612  ;  71  L.  J.  Ch.  818  ;  87  L.  T.  201  ;  18 

T.  L.  R.  745— Byrne,  J. 

(b)  Quiet  Enjoyment. 

121.  Assignment  of  Iiccer.sion — PurcJifixe  hy 
Amynee  of  House  next  Door  —  Exercise  hy 
Assignee  of  Reversion  of  Bights  under  Indepen- 
dent Title — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  11.]— An 
ordinary  coveiiant  for  quiet  enjoyment  does  not 
cidarge  the  grant. 

A  lease  was  granted  to  the  plaintiff  of  offices 
on  the  ground  floor  of  a  house.  The  lease  con- 
tained a  covenant  by  the  lessor  for  quiet  enjoy- 
ment "during  the  said  term  without  any  eviction 
or  disturbance  by  the  lessor  or  any  person  law- 
fully or  equitably  claiming  from  or  under 
him."  The  reversion  expectant  upon  the  deter- 
mination of  the  lease  to  the  plaintiff  was 
assigned  to  the  defendant  company,  who  subse- 
quently purchased  from  a  person  who  had  no 
connection  with  the  plaintiff's  lessor  a  house  next 
door,  and  proceeded  to  pull  it  down  and  erect 
new  buildings  on  its  site  to  a  much  greater  height 
than  the  old  buildings.  This  caused  the  chimney 
in  the  plaintiff's  offices  to  smoke,  so  as  to 
materially  interfere  with  the  quiet  enjoyment  of 
one  of  his  rooms. 

Held — tliatthe  defendantshad  not  committed 
a  breach  of  the  covenant  for  quiet  enjoyment. 
The  lessor  at  the  date  of  the  lease  had  no  interest 
in  the  neighbouring  premises,  and  be  could  not, 


and  did  not,  purport  to  restrict  the  use  thereof 
for  the  benefit  of  his  lessee. 

Booth  V.  Aleock  ((1873)  L.  E.  8  Ch.  663  ;  42 
L.  J.  Ch.  557  ;  21  \V.  K.  743  ;  29  L.  T.  231) 
followed. 

Even  if  such  a  covenant  by  a  lessor  could 
extend  to  user  by  him  of  premises  subsequently 
acquired,  it  would  to  tijat  extent  be  personal 
and  collateral,  and  would  not  run  with  the  rever- 
sion and  bind  an  assignee. 

Per  Eomer  and  Cozens-Hardy,  L.JJ. —  The 
correctness  of  the  decision  in  Tebbv.  Cave  ([1900] 
1  Ch.  642  ;  69  L.  J.  Ch.  282  ;  48  VV.  R.  318  ;  82 
L.  T.  115)  is  doubtful;  senihle,  to  constitute  a 
breach  of  such  a  covenant,  an  act  must  interfere 
directly  with  the  enjoyment  of  the  demised 
premises. 

Per  Cozens-Hardy,  L.J.  — Sect.  11  of  the 
Conveyancing  Act,  1881,  has  not  enlarged  the 
class  of  covenants  the  burden  of  which  runs 
with  the  reversion. 

Decision  of  Byrne,  J.  ([1902]  2  Ch.  635  ;  71 
L.  J.  Ch.  900  ;  51  W.  B.  42  ;  87  L.  T.  430) 
affirmed. 

Davis  v.  Town  Properties  Investment 
[Corporation,  Ld.,  [1903]  1  Ch.  797  ;  72 
L.  J.  Ch.    389  ;  51  W.  11.  417  ;  88   L.  T.  665 

— C.  A. 

122.  Breach —  What  amounts  to.~\ — In  consider- 
ing wiiether  or  not  there  has  been  a  breach  of  a 
covenant  for  quiet  enjoyment,  circumstances 
existing  at  the  date  of  the  lease,  and  known 
to  both  parties,  may  be  taken  into  consideration. 

RoBSON  V.  Palace  Chambers,  Westminster 
[Co.,  Ld.,  [1898]  14  T.  L.  R.  56— Bigham,  J. 

123.  Implied  Covenant  —  Letting  Furnished 
House  for  a  Year — ^'Agreed  to  Let''  implies  a 
Covenant  for  Quiet  Enjoyment  ■ — Breach.'] — 
Where  thei'e  is  a  letting,  a  covenant  for  quiet 
enjoyment  is  to  be  implied  from  the  mere 
relationship  of  the  parties. 

By  a  memorandum  of  agreement  not  under 
seal  the  plaintiff  "  agrees  to  let,"  Hnd  the  defen- 
dant agreed  to  take,  a  furnished  house  for  a  year. 
The  memorandum  contained  no  other  words  of 
letting,  and  no  express  contract  for  quiet  enjoy- 
ment. The  plaintiffs  being  under  a  private 
statutory  obligation  to  paint  the  outside  of  the 
house  during  the  period  for  which  it  was  let  to 
the  defentlant,  and  there  being  power  given  to 
the  statutory  authority  to  paint  in  her  default, 
she  did  the  painting  herself.  The  plaintiff,  by 
doing  the  painting  during  the  term,  deprived 
the  defendant  of  the  possession  of  the  house  for 
that  time,  as  it  rendered  it  necessary  for  the 
defendant  and  her  family  to  leave  the  house  for 
about  a  fortnight.  The  plaintiff'  at  the  expira- 
tion of  the  tenancy,  brought  an  action  for 
dilapidations,  the  defendant  counterclaimed  for 
damages  for  breach  of  an  implied  covenant  for 
quiet  enjoj'ment. 

Held — that  as  there  was  a  letting,  a  covenant 
for  quiet  enjoyment  was  to  be  implied  from  the 
mere  relation'  of  the  parties ;  that  the  private 
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Covenants  by  Lessor — Conthiued. 

Act  of  Parliament  which  was  in  existence  before 
the  plaintiff  let  her  house  was  no  defence  to 
the  counterclaim,  as  it  was  not  a  case  oi  force 
VK/Jcu/r. 

Ihnulij  V.  C/rrticrigJif  ((1853}  8  Ex.913;  22 
L.  J.  (EX.)  285)  ;  and  Hall  v.  City  of  London 
Breicfivy  Co.  C(lSi;2)  2  B.  &.  S.  737  ;  9  Jur.  (x.s.) 
18  ;  31  L.  J.  Q.  B.  257)  followed. 

Dicta  of  Kay,  L.J.,  in  Baynes  S,'  Co.  v.  Lloyd 
4-  Sons  ([1895]  2  Q.  B.  610 ;  '64  L.  J.  Q.  B.  787  ; 
59  J.  P.  710  ;  73  L.  T.   250  ;  U  R.  G79— C.  A.) 
dissented  from. 
BuDD-ScoTT  v.  Daxiell,  [1902]  2  K.  B.  351  • 

[71  I..  J.  K.  B.  706  ;  87  L.  T.  392  ;  18  T.  L.  R." 

675— Div.  Ct. 

124.  Inijilied  Covenant — Ayrcement  operatiny 
on  an  immediate  Lettiny—Wiether  implied  front. 
Word  ''Let"' — To  what' Acts  it  extends.}— jieiQn- 
dant  was  lessee  of  certain  premises,  and  was 
bound  by  a  restrictive  covenant  against  tiading. 
By  an  agreement  not  under  seaf  he  agreed  to 
let,  and  plaintiff  agreed  to  take,  the  lower  part 
of  the  premises.  The  plaintiff  entered,  and 
carried  on  his  business  until  the  freeholders 
obtained  an  injunction  against  both  him  and 
defendant  :  whereupon  he  sued  the  defendant 
for  damages.  The  jury  ncgativetl  fraud,  but 
found  for  the  plaintiff  ;  the  judge  nevertheless 
gave  judgment  against  him. 

Held  (on  a  motion  for  judgment  or  a  new 
trial)— that  plaintiff  could  not  recover  :  for 
(1)  if,  as  he  alleged,  there  was  a  warranty  at 
the  time  of  letting,  it  was  not  collateral,  "and 
could  not  be  proved  by  parol;  (2)  the  word 
"let,"  if  it  implies  any  covenant  for  quiet 
enjoyment,  cannot  imply  one  covering  the  acts 
of  persons  not  claiming  under  the  lessor. 

Per  Romer.  L..T. — In  an  agreement  operating 
as  an  immediate  letting,  the  word  "let"  cannot 
im})ly  an  unlimited  covenant  either  for  quiet 
enjoyment  or  for  title. 

Decision  of  Grantham,  ,J.,  upheld. 

Baynes  v.  Lloyd  ([1895]  2  Q.  B.  610  :  61  L.  J 
Q.  B.  787  ;  44  AV.  R.  328  ;  73  L.  T.  250  ;  11  T.  L.  R 
560)  followed. 
Jones  r.  Lavington,  [1903]  1  K.  B.  253  ■  72 

[L.  J.  K.  B.  98  ;  51  W.  R.  161  ;  88  L.  T.  223  • 
19  T.  L.  R.  77— C.  A. 

125.  Lntcrrujjtion—Act  of  those  elainiiny  binder 
Lessor.]— A  covenant  by  a  lessor  with  a  lessee 
for  quiet  enjoyment,  free  from  any  interruption 
or  disturbance  by  the  lessor  "  or  any  person 
claiming  umler  him,"  means  an  interruption  or 
disturbance  by  the  lessor  or  by  any  person 
claiming  under  him  the  right  to  do  the  act 
complained  of. 

Held,  therefore,  that  a  lessor  was  not  liable 
under  such  a  covenant,  where  his  assio-nees.  being 
ordered  by  a  local  authority  to  demolish  a  part 
ot  the  building  not  demised  t(j  the  lessee,  inter- 
rupted his  enjoyment  of  the  part  demised  to 
him. 

Williams  r.  Gabeiel  and  Others,  [1906]  1 

[K.  B.  155;  75  L.   J.   K.    B.   149;    54    W    R 

379  ;  94  L.  T.  17  ;  22  T.  L.  R.  21 7- Bray,  j! 


126.  Le.mir  Buildiny  on  adjoininy  Land  so  as 
to  ob.'<truct  acce-ts  of  Air— Caiislny  Lessee- s 
Chimneys  to  Smoke.']— ThQ  erection  by  a  lessor, 
of  a  building  of  such  a  height  and  so  near  the 
demised  dwelling-house  as  to  alter  the  ordinary 
currents  of  air  and  cause  the  wind  to  blow  down 
the  chimneys  and  make  them  smoke,  and  thus 
cause  grievous  annoyance  to  the  lessee,  is  a 
phj-sica!  interference  with  the  house,  and  a 
breach  of  a  covenant  by  the  lessor  that  the 
lessee  should  enjoy  the  premises  without  any 
interference  or  disturbance  by  the  lessor. 
Tebb  /•.   Cave,   [1900]    1    Ch.  642;    69    L.   J. 

[Ch.   282;    48    \V.  R.  318;    82   L.    T.   11.5— 

Buckley,  J. 

127.  Ilaihcay  Company — Statutory  Powers — 
Assiynment  of  Freehold  to  Company  hy  Arrange- 
ment  —  Lessee  injuriously  affected  —Compensa- 
tion—  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  s.  m—Railwaii  Clauses  Con- 
■^olidation  Act,  1845  (8  Vict.  c.  20), .«.  6,  16.] — 
Where  a  railway  company  acquires  by  agreement 
the  reversion  expectant  on  tlie  determination  of 
a  lease,  but  does  not  acquire  the  lessee's  interest, 
and  the  lessee  is  afterwards  injuriously  affected 
by  the  comijany's  workings,  he  has  nevertheless 
no  remedy  under  the  covenant  for  quiet  enjoy- 
ment in  his  lease,  although  that  covenant  is  not 
extinguished,  but  must  obtain  compensation 
under  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Railways  Clauses  Consolidation 
Act,  1845. 

A  temporary  inconvenience  which  does  not 
interfere  with  the  estate,  or  title,  or  posses- 
sion, is  not  a  breach  of  a  covenant  for  ijuiet 
enjoyment. 

Sanders-on  v.  The  Mayor,  4r.  of  Berwick-vpon- 
Taved  (13  Q.  B.  D.  547)  considered. 

Decision  of  Bvrne.  J.  (78  L.  T.  251  ;  14  T.  L.  R. 
317  ;  46  W.  R.  509)  affirmed. 

Manchester,  Sheffield  and  Lincolnshire 

[Ry.  Co.  v.  Anderson,  [1898]  2  Ch.  394;  78 

L.  T.  821  ;  14  T.  L.  R.  489— C.  A. 

128.  Underlease — Corenant  for  Quiet  Enjoy- 
men  *■  without  any  Lnterruption  hy  the  Land- 
lord or  any  Person  claiminy  throuyh  him" — 
tirant  of  Underlease  in  Breach  of  Covenant 
ayainst  Assignment — Subsequent  Assignment  of 
Beversion — Action  of  Bp-ctment  hy  Assiynees — 
Coment  Judgment.] — The  defendant,  being  the 
lessee  of  a  shop  which  he  covenanted  not  to 
assign  or  underlet  without  the  approval  of  the 
landlord,  let  the  premises  to  the  ])laintiff  for  the 
residue  of  the  term  without  having  obtained  such 
approval.  The  sub-lease  contained  a  covenant 
by  the  defendant  that  the  plaintiff  should  hold 
and  enjoy  the  premises  w'.thout  any  interruption 
by  the  defendant  or  any  person  lawfully  claiming 
through  him.  Subsequently  the  superior  land- 
lord assigned  the  reversion,  and  the  assignees 
brought  an  action  of  ejectment  against,  the 
defendant  on  the  ground  that  he  had  forfeited 
his  lease,  by  breach  of  covenant.  The  defendant 
consented  to  judgment  being  signed  against 
him,  and  the  plaintiff  was  obliged  to  go  out  of 
possession.     In  an  action  by  the  i)laintiff  against 
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Covenants  by  Lessor — Contimied. 

the  defendant  for  breach  of  covenant  for  qniet 

enjoyment,  Hidley,  J.,  gave  judgment  for  the 

plaintiff. 

Held,  on  appeal,  that  there  was  evidence  that 
the  interruption  of  the  plaintifE's  tenancy  was 
caused  by  the  act  of  the  defendant  in  consenting 
to  a  judgment  being  signed  against  him  which 
he  might  have  resisted,  and  that,  therefore,  the 
appeal  must  be  dismissed. 

Cohen   v.   Tannar,   [1900]   2  Q.  B.  609;   69 
[L.  J.  Q.  B.  904  ;  48  W.  K.  642  ;  83  L.  T.  64— 

C.  A. 

XI.  DEROGATION   FROM  GRANT. 

129.  Agricultural  Lease — Power  to  sell  Part 
of  Farm  for  "■Building  Sites" — Sale  of  Site  for 
Sviall-pox  Hospital.'] — A  lease  of  a  farm  for  a 
term  of  years  contained  a  reservation  to  the 
landlord  of  a  right  to  sell  part  of  the  farm  for 
'•  building  sites,"  allowing  &2  off  the  annual  rent 
for  everj'  acre  so  sold. 

Held — that  "  land  for  building  sites  "  was  a 
well  understood  expression,  referring  to  some- 
thing in  the  nature  of  shops  or  dwelling-houses  ; 
and  that  the  landloid  was  not  entitletl,  against 
the  tenant's  will,  to  sell  part  of  the  farm  as  a  site 
for  a  small-pox  hospital. 

English  r.  Tynemouth  Corporation,  (1903) 
[67  J.  P.  239  ;  1  L.  G.  R.  177— Div.  Ct. 

130.  Ohstriiction  of  Liglit  —  Lessor  building 
on  adjoiiiinr/  Plot — Dmnaqes — Conreyancing  Act, 
1881  (44  &"45  Vict.  e.  41),  s.  6].— Tlie  use  of  the 
general  word  "  lights,"  and,  in  its  absence,  the 
provision  of  sect.  6  (2)  of  the  Conveyancing  Act, 
1881,  extend  only  to  such  lights  as  the  grantor 
could  grant  by  express  words.  The  plaintiffs 
were  owners  of  a  leasehold  house,  28,  Stamford 
Brook  Road,  which  they  acquired  from  the 
defendant  by  assignment,  dated  August  2nd, 
1901.  The  defendant  was  a  builder,  and 
entered  into  a  building  agreement  with  the 
Ecclesiastical  Commissioners  for  England,  dated 
August  29th,  1899,  which  comprised  the  plain- 
tiffs' house,  the  adjoining  land,  and  a  consider- 
able area  of  property  in  the  neighbourhood. 
This  agreement  gave  the  defendant  the  right  to 
enter  on  the  land  comprised  therein  for  the  pur- 
pose of  carrying  out  the  several  works  agreed  to 
be  done  by  him,  but  for  no  other  [lurpose  what- 
ever. He  was  bound  to  erect  a  house  on  each  of 
the  plots  into  which  the  land  was  divided  within 
a  specified  time  and  accoiding  to  specified  con- 
ditions, and  the  Commissioners  were  bound  to 
grant  him  or  his  nominee  a  lease  in  a  specified 
form  of  every  house  erected  and  completed  in 
carcase  and  roofed  in.  On  August  2nd,  1901, 
l)lans  had  been  settled  of  a  house  to  be  erected 
on  the  adjoining  land,  and  something  had  been 
done  towards  the  foundations,  but  that  was 
all.  There  was  no  house  on  the  land,  and  the 
defendant  had  merely  the  right  to  enter  for 
the  purpose  of  building  one,  with  the  further 
right  to  claim  a  lease  when  the  house  had  been 
completed. 


Held — that  at  the  date  of  the  assignment  by 
him  to  the  plaintiffs,  the  defendant  had  no  such 
interest  in  the  adjoining  plot  as  would  have 
entitled  him  to  make  an  express  grant  of  an 
easement  of  light  over  it  ;  and  that  therefore  no 
such  grant  could  be  implied. 

Decision  of  Kekewich,  J.  (71  L.  J.  Ch.  879  ; 
87  L.  T.  473  ;  18  T.  L.  R.  817)  reversed. 
QuiCKE  r.  Chapman.  [1903]  1  Ch.659  ;  72  L.J. 

[Ch.  373;    51  W.  K.  452;    88  L.  T.  610;  19 
T.  L.  R.  284— C.  A. 

131.  Upper  foors  of  Building — Right  to  Oitter 
Walls — Signhoardsi^—'^he.vQ  the  owner  of  a 
building  let  the  upper  floor  on  a  representation 
that  the  tenant  should  have  the  use  of  the  outer 
walls  for  advertising  purposes  : — 

Held — that  the  tenant  had  a  right  to  the  use 
of  the  outer  walls  so  far  as  appropriate,  and  that 
the  landlord  could  not  derogate  from  his  own 
grant  by  putting  up  a  sign  outside  the  walls  of 
the  floor  included,  in  the  letting. 
Carlisle    Cafe  Co.  v.  Muse  Bros.  &  Co., 

[(1898)  67  L.  J.  Ch.  53  :  77  L.  T.  515  ;  46  W.R. 

107— Byrne,  J, 

132.  Wall  not  intended  to  be  Party  Wall — 
Trespass  —  Adjoining  Premises  —  Erection  of 
Warelumse  —  Playis  approred  by  Landlord  — 
Using  Wall  as  Party  IfttW.]— The  plaintiffs 
took  a  lease  from  the  defendants  of  a  plot  of 
land  in  London  for  the  purpose  of  erecting  a 
warehouse  and  show-rooms,  and  they  submitted 
plans  of  the  proposed  buildings  to  the  defen- 
dants. These  plans  showed  three  windows  in  a 
wall  on  the  first  floor  next  to  the  adjoining  land 
of  the  defendants.  The  plans  were  approved. 
Upon  the  defendants'  land  there  was  a  cart  shed, 
the  roof  timbers  and  iron  stanchions  of  which 
projected  a  few  inches  over  the  land  demised  to 
the  plaintiffs.  These  roof  timbers  and  iron 
stanchions,  instead  of  being  removed  when  the 
olaintiffs'  wall  was  erected,  were,  with  consent 
of  the  plaintiffs'  architect,  but  without  the 
express  authority  of  the  plaintiffs,  built  into  the 
wall.  The  wall  was  built  entirely  on  the  plain- 
tiffs' land,  and  was  intended  as  an  external  and 
and  not  as  a  party  wall.  The  local  authority 
thereupon  served  notice  upon  the  plaintiffs  under 
the  London  Building  .Act,  1894,  to  brick  uj)  the 
windows  in  the  wall,  upon  the  ground  that  it  was 
a  party  wall.  The  defendants  also  used  another 
external  wall  of  the  plaintiffs'  buildings  on  the 
basement  floor  as  the  wall  of  their  stables.  The 
plaintiffs  brought  an  action  for  an  injunction  to 
restrain  the  defendants  from  trespassing  on  the 
walls  and  from  using  them  as  party  walls. 

Held — that  the  defendants  were  not  entitled 
to  use  the  walls  as  party  walls  ;  that  their  use  of 
them  as  party  walls  was  either  a  derogation  frorn 
their  grant  or  a  trespass  ;  that  the  plaintiffs' 
architect  had  no  authority  to  give  his  consent 
thereto  ;  and  that  the  plaintiffs  were  entitled  to 
an  injunction. 
Frederick  Betts,  Ld.,  r.  Pickfords,    Ld. 

[1906]  2  Ch.  87  ;    75  L.  J.  Ch.  483 ;    54  W.  R. 

476  ;  94  L.  T.  363  ;    22  T.  L.  R.  315— 

Kekewich,  J. 
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XII.  FORFEITURE. 

(a)  Notice  of  Breach  of  Covenant. 

133  Action  for  a  Declaration  of  Forfeiture — 
Cknireijancing  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  14,  sui-s.  1.] — An  action  for  declaration  of 
forfeiture  of  a  lease  for  breach  of  a  covenant  to 
which  sect.  14  of  the  Conveyancing  Act,  1881, 
applies,  though  not  intended  to  be  followed  by  a 
re-entry,  will  not  lie  unless  the  notice  required 
by  sub-sect.  1  of  that  section  has  first  been 
served . 

Wilson  i:  Eosenthal,  (1906)  22  T.  L.  E.  223 

[ — Sutton,  J. 

134.  Claim  for  Tlent  in  Act/on  of  Ejectment — 
Continuing  Breach — Wairer — Conrei/anci/ig  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  14.]— A  lessor 
served  on  his  lessee  a  notice  under  sect.  14  of  the 
Conveyancing  Act.  1881,  in  respect  of  breaches 
of  a  covenant  to  repair  in  a  lease,  which  con- 
tained a  proviso  for  re-entry.  By  the  notice  a 
reasonable  time  was  given  to  remedy  the  breaches, 
which  time  expired  on  December  22nd,  1896. 

The  premises  were  not  repaired,  and  continued 
out  of  repair  until  January  14th,  1897,  on  which 
day  the  lessor  brought  an  action  against  the 
lessee  claiming  to  recover  possession  on  a  for- 
feiture for  breach  of  the  covenant  to  repair, 
and  also  claiming  rent  of  the  premises  up  to 
December  25th,  1896. 

Held  (reversing  the  judgment  of  Eidley,  J.) — 
that  the  lessor  was  entitled  to  enforce  the  right 
of  re-entry  in  respect  of  the  breaches  of  the 
covenant  to  repair  which  continued  after  Decem- 
ber 25th,  without  giving  a  fresh  notice  under 
sect.  14  of  the  Conveyancing  Act,  1881. 
Penton   r.   Barnett,  [1898]   1   Q.  B.  276;  67 

[L.  J.  Q.  B.  11  ;  77  L.  T.  645  ;  14  T.  L.  E.  11  ; 
46  W.  E.  33— C.  A. 

135.  Insufficiency — Breaclies  of  several  Cove- 
nants —  Repa  irs  —  Dilajjidations  —  Damages  — 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  14,  sub-s.  1.]— A  notice 
under  sect.  14,  sub-sect.  1,  of  the  Conveyancing 
and  liRW  of  Property  Act,  1881,  "  That  you 
have  not  kept  the  said  premises  well  and 
sufficiently  repaired,  and  the  party  and  other 
walls  thereof,"  is  not  sufficiently  definite  ; 
though  the  notice  is  sufficiently  definite  as  to 
other  breaches  of  covenant,  a  claim  by  the 
lessor  for  possession  will  fail  by  reason  of  the 
insufficiency  of  the  notice  as  to  one  breach  ; 
though  the  lessee  is  eniitled  under  his  lease  to 
three  months'  notice  to  remedy  breaches  of 
covenant,  a  notice  under  the  above  section 
requiring  the  breaches  to  be  remedied  within 
"one  month  or  a  reasonable  time  thereafter" 
is  sufficient ;  a  breach  of  covenant  is  a  continu- 
ing breach,  though  the  premises  have  been 
pulled  down  by  the  local  authoi  ity  as  a  dangei'ous 
structure,  and  the  lessor  is  entitled  to  damages 
up  to  the  time  when  th.-  premises  were  pulled 
down,  independently  of  the  notice,  the  receipt 
of  rent  by  him  being  no  waiver. 

Re   Serle,    Gregory   v.   Serle;     Serle    r. 

[Serle  ;  Itter's  Claim,  [1^98]  1  Ch.  652  : 

67  L.  J.  Ch.  344  ;    78  L.  T.  384  ;  46  W.  E.  440 

— Kekewich,  J. 


136.  JVotice  to  Remedy  several  Breaclies — 
Notice  too  large — Validity — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.^-.  41), 
s.  14.] — A  notice  to  a  lessee  under  the  14th 
section  of  the  Conveyancing  Act,  1881,  to 
remedy  a  number  of  alleged  breaches  of  cove- 
nant, is  not  bad  merely  because  in  respect  of 
one  or  more  of  them  the  breach  cannot  be 
established. 

Pearce  ((1893)  2  Ch.  271  ;  62  L.  J. 


Loch 


L.  T.  669— C.  A.) 


Ch.  582  :    41  W.  E.  369 
followed. 

Horsey  Estate,  Ld.  v.  Steigcr  ((1899)  2  Q.  E. 
79  ;  68  L.  J.  Q.  B.  743  ;  47  W.  E.  644  ;  80  L.  T. 
857;  15  T.  L.  E.  367— C.  A.  No.  184,  infra}, 
and  In  re  Serle  ((1898)  1  Ch.  652  ;  67  L.  J. 
Ch.  344  ;  46  W.  E.  440  ;  78  L.  T.  384— Kekewich, 
J.,  su2)ra')  distinguished. 
Pannell  v.  City  of  London  Brewery  Co., 

[1900]  1  Ch.  496  ;  69  L.  J.  Ch.  244  ;   48  W.  E . 

264  ;  82  L.  T.  53;  16  T.  L.  E.  152— Buckley,  J. 

(b)  Re-entry. 

137.  Mortgagor  in  Possession  ■ —  Breach  of 
Covenants  in  Lease  —  Mortgagor's  Bight  of 
Re-entry  or  Forfeiture— Judicature  Act,  1873 
(36  &37  Vict.  <'."66),  s.  25,  suh-s.  .5.]— Sect.  25, 
sub-sect.  5,  of  the  Judicature  Act,  1873,  gives  the 
mortgagor  legal  rights  which  he  had  not  before, 
but  it  does  not  give  to  a  mortgagor  any  power  of 
re-entry  or  right  of  forfeiture  which  he  had  not 
before.  The  mortgagee  alone  can  elect  to  re-enter 
for  a  forfeiture.  A  mortgagor,  when  the  equity 
of  redemption  is  in  him,  and  he  is  in  possession 
of  land  subject  to  a  lease,  cannot  therefore  re-enter 
for  breach  of  a  covenant  to  repair. 

Judgment  of  Eidley,  J.  (68  L.  J.  Q.  B.  988  ; 
81  L.  T.  542)  reversed. 
Matthews  v.   Usher,    [1900]   2  Q.   B.  536  ; 

[69  L.  J.  Q.  B.  8.56  ;  49  W.  E.  40;  83  L.  T. 
353  ;  16  T.  L.  E.  493— C.  A. 

Afid  see  No.  198,  infra. 

138.  Proviso  for  Re-entry — Comjuniy — For- 
feiture hg  Voluntary  Liquidation  for  Purjnisc  of 
Amalgamation  —  Solvent  Company  —  "  Bank- 
ru/dcy" — Conveyancing  and  Law  of  Projterty 
Act,  1881  (44  &  45  Vict.  c.  41),  .s-.  2,  sub-s.  15  ; 
s.  14,  sub-s.  6  ] — A  lessor  demised  a  public-house 
to  C.  &  Co.,  L(l.,  for  thirty  years,  and  there  was 
an  exi)ress  condition  that  if  and  whenever  the 
lessees  or  their  assigns,  being  a  company,  should 
"enter  into  liquidation,  whether  compulsory  or 
voluntary,"  it  should  be  lawful  for  the  lessor,  his 
heirs  and  assigns,  to  re-enter  upon  the  demised 
premises.  C.  &  Co.,  Ld.,  who  were  perfectly 
solvent,  were  voluntarily  wound  up  for  the  pur- 
pose of  being  amalgamated  with  two  other  large 
companies.  C.  &  Co.,  Ld.,  then  applied  for  a 
licence  to  assign.  The  respondents,  who  were 
the  successors  in  title  of  the  original  lessor, 
declined  to  grant  such  a  licence,  alleging  that 
they  were  entitled  to  re-enter.  The  lease  was 
then  assigned  without  licence  to  the  appel- 
lant company,  and  shortly  afterwards  the 
respondents  brought  this  action  against  the 
appellant  company  and  the  underlessee  to 
recover  possession. 
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Held— that  the  voluntary  windin.^-up  worked 
a  forfeiture  of  the  lease  ;  t  ac  sect.  14,  sub-sect.  1, 
of  the  Conveyauciiig  Act,  18S1,  applied  to  the 
forfeiture  in  this  case  as  by  suli-sect.  6  (i.)  it 
applied  to  a  condition  of  forfeiture  on  the 
"  bankruptcy  "  of  the  lessee,  and  by  sect.  2, 
sub-sect.  XV.,  of  the  Act  "  bankruptcy  "  includes 
"any  other  act  or  proceeding  in  law  having, 
under  any  Act  for  the  time  being  in  furce,  eiiects 
or  results  similar  to  those  of  bankruptcy." 

Ilurseij  Estate,  Ld.  v.  Stelger  ([1899]  2  Q.  B. 
79  ;  68  L.  J.  Q.  B.  743  ;  47  W.  R.  644  ;  80  L.  T. 
857  ;  15  T.  L.  R.  367— C.  A.,  No.  184,  infra) 
approved. 

Decision  of  C.  A.  ([1901]  1  Ch.  499  ;  70  L.  J. 
Ch.  138  ;  49  W.  R.  145  ;  83  L.  T.  551  ;  17  T.  L.  R. 
145)  affirmed. 

Fryer  v.  Ewart,  [1902]  A.C.I 87  ;  71  L.J.  Ch. 

[433  ;  86  L.  T.  242  ;  18  T.  L.  R.  426  :  9  Manson. 

281— H.  L.  (E.). 

139.  Proviso  for  Re-entry — ^^  Act  or  ThiJig 
loherchy  the  Premises  become  rested  in  Another  " 
— Suh-letting.'\ — A  lease  of  a  public-house  for 
twenty-seven  jiears  contained  a  proviso  for 
re-entry  "  if  the  lessees  or  their  assigns  should 
do  or  suffer  any  other  act,  matter,  or  thing 
whereby  or  by  reason  or  means  whereof  the 
demised  prcmi-es,  or  any  part  thereof,  should 
either  directly,  or  by  operation  of  law,  or  other- 
wise howsoever  indirectly,  become  or  be  rendered 
liable  to  become  vested,  either  for  the  whole  or 
any  part  of  the  term  thereby  created,  in  any 
person  other  than  the  lessees."  The  lessees  sub- 
let to  a  tenant  fi'om  year  to  year. 

Held  (affirming  the  jtidgmentof  Kennedy,  J.) 
— that  ihe  lessees  had  done  an  act  wheiebj'  the 
demised  premises  became  vested  for  part  of  the 
term  in  the  sub-tenant,  within  the  meaning 
of  the  proviso,  and  that  a  forfeiture  had  been 
incurred. 

Dymock    v.   Showell's    Brewery    Co.,  Ld., 
[1898]  79  L.  T.  329— C.  A. 

140.  Pror'ixo  for  lie-entry — Lease  e.vrlusively 
for  Ayr'icultural  Purposes  —  Suh-d'irisioii  for 
JBuildiny  Purposes — 'J'raHsraal.] — The  respon- 
dents let  land  to  the  ap})ellants'  predecessors  in 
title  for  ninety-nine  years,  and  by  the  lease  it  was 
provided  that  the  land  was  to  be  used  exclusively 
for  agricultural  purpo^es,  and  was  not  to  be 
sub-divided  "  in  order  to  sell  or  lease  such 
portion  as  st.mds  for  building  purposes."  In 
the  event  of  the  breach  of  any  of  the  conditions 
the  lease  was  to  be  null  and  void,  and  the 
lessors  were  to  have  the  right  to  resume 
possession. 

The  appellants  advertised  the  land  for  sale  in 
eighty-five  one-acre  lots  in  accordance  with  a 
plan. 

Held  (affirming  the  judgment  of  the  Court 
below)— that  the  lessors  were  entitled  to  treat  the 
lease  as  forfeited,  although  the  land  had  not  in 
fact  been  sub-divided  and  conveyed  to  separate 


purchasers,  and  that  their  remedy  was  by  eject- 
ment and  not  by  interdict. 

Short  and  Others  v.  Turfontein  Estate, 

[Ld.,   [1905]  A.  C.  .584  ;  74  L.  J.  P.  0.  148  ; 

93  L.  T.  57— p.  C. 

141.  Z'nequ'i local  Act  declaring  Election — 
Inconsistent  Claims  in  TfriY.]— The  plaintiffs, 
who  were  the  owners  .f  certain  mines  which  had 
been  leased  to  the  defendants,  brought  an  action 
(1)  to  recover  possession  of  the  mines  upon  the 
ground  of  forfeiture  for  breach  of  covenant ;  (2)  for 
mesne  profits  ;  (3)  for  an  injunction  to  restrain 
the  lessees  from  further  working  the  mines  .so  as 
to  hazard,  endanger,  or  occasion  loss  or  damage 
to  the  mines  ;  and  (4)  for  an  order  on  the  lessees 
from  time  to  time,  and  at  all  reasonable  times 
to  permit  the  plaintiffs,  their  servants  and 
agents,  to  enter  upon  the  mines  and  to  inspect 
them. 

Held — that  the  writ  was  not  unequivocal,  but 
contained  inconsistent  claims,  and  was  not,  there- 
fore, equivalent  to  re-entry,  and  that  the  claim 
to  recover  possession  failed. 

MooEE  T.  The  Ullcoats  Mining  Co.,  Ld., 
[(Iii07)  24  T.  L.  R.  54— Warrington,  J. 

(c)  Relief  against  Forfeiture. 

142.  Liquidation — ^- Sale''  irithin  a  Year — 
Wliat  amounts  to — Conreyancing  and  Law  of 
Proi)erty  Act,  1892  (55  &  56  Vict.  c.  13),  s.  2  (2)".] 
— To  bring  a  "sale"  within  the  meaning  of 
sect.  2  (2)  of  the  Conveyancing  Act,  1892,  which 
gives  relief  against  forfeiture,  the  sale  must  be 
completed  by  conveyance,  or  there  must  be  an 
absolute  contract  for  sale. 

The  M.  B.  compar.y  were  mortgagees  in  pos- 
session of  freeholds  leased  to  the  H.  C.  company. 
The  latter  company  went  into  li(iuidation, 
thereby  forfeitinir  the  lease.  Thereupon  the 
receiver  appointed  by  the  H.  C.  company,  in 
order  to  take  advantage  of  the  provisions  of 
sect.  2  (2),  entered  into  a  contract  for  sale  of  the 
lease  within  a  year  <  f  the  litjuidation,  but  the 
contract  was  conditional  only. 

Held — that  the  provisions  as  to  relief  did  not 
applv,  and  the  M.  B.  company  were  entitled  to 
possession. 

In  re   Castle    &    Sons,  Ld.,   Mitchell   r. 
[Castle  &  Sons  and  Others,  (1906)  94  L.T. 

396 — Joyce,  J. 

143.  Terms  on  lohich  Bdief  Granted — Convey- 
ancinif  and  Laio  of  Property  Act,  18S1  (44  &  45 
Vict.'^\  41),  ,v.  14  (2).]— A  public  b"dy  had  had 
the  lease  of  certain  premises  assigned  to  it,  and 
had,  in  the  mistaken  belief  that  they  had  also 
acquired  the  freehold,  committed  a  breach  of  a 
co\enant  in  the  lease.  Judgment  for  possession 
had  been  given  against  them  on  the  ground  of 
such  breach. 

Upon  an  application  under  sect.  14  (2)  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
the  Court  granted  relief  upon  certain  terms  in- 
cluding reinstatement,  but  declined  to  allow  a 
continuing  breach  of  the  covenant  as  one  of  the 
terms  of  relief,  although  the  applicants  hoped  to 
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be  able  to  acquire  the  freehold  compulsorily  in 
the  near  future. 

Batson    and    Another   r.  London   School 
[Board,  (1905)  m  J.  P.  0— Channell,  J. 

144.  Under-lease — Forfeiture  of  Head  Leaxe 

—  }'c,sth/ff  Projterty  in  Underlessee — Costs — 
Inquirij — Ciinrri/anchif/  and  Law  of  Property 
Act,  181(2  (5.5  &'5G  Vict.  c.  13),  s.  4.] — Where  a 
lease  was  declared  forfeited  for  brench  of  a  con- 
dition by  the  lessee,  and  the  Court  vested  the 
property  comprised  in  the  lea^e  in  the  under- 
lessee  under  sect,  i  of  the  Conveyancing  Act, 
1892,  the  undei-lessee  was  ordered  to  pay  the 
costs  of  the  new  lease  and  of  the  inquiry  as  to 
the  rent  to  be  paid. 

EwART   ;•.   Fryer,  (19(i2)  86  L.  T.    r,70  ;    18 
[T.  L.  R.  590— Joyce,  J. 

145.  Under-lease — Forfeiture  of  Head  Lease 
for  Kon-Payment  of  Pent— Belief  to  the  Under- 
Lessee — Conreyaueinr/  and  Law  of  Property  Acts, 
1881  (44  &  45  Vict.  e.  41),  s.  14  (8),  and  1892 
(55  &  .56  Vict.  P.  13),  .v.  4.]— Sect.  4  of  the 
Conveyancing  Act,  1892,  is  not  a  mere  amend- 
ment of  sect,  14  of  the  Act  of  1881,  extending  to 
under-lessees  the  bare  provisions  of  that  section  ; 
but  it  is  an  independent  provision  for  giving 
them  relief  where  the  head  lease  is  forfeited  for 
breach  of  covenant. 

Therefore,  where  a  head  lease  is  forfeited  for 
non-payment  of  rent,  relief  may  be  given  to  the 
under-lessees  under  sect.  4,  although  under 
sect.  14  no  relief  against  a  forfeiture  for  this 
cause  could  be  given  to  the  lessees. 

In  such  cases  an  order  should  be  made  vesting 
the  premises  in  the  under-lessees  for  the  term  of 
the  un*der-lease,  they  making  good  any  existing 
breaches  of  covenants,  and  covenanting  to  pay 
the  rent  reserved  by  the  lease  and  to  perform 
the  covenants  contained  in  it. 

Gray  and  Others  r.  Bonsall,  [1904]  1  K.  B. 

[601  ;  73  L.  J.  K.  B.  515  ;  52  W.  R.  387  ;  90 

L.  T.  404  ;  20  T.  L.  R.  335— C.  A. 

146.  Under-lease — Application  for  by  Mort- 
gagees of  Under-lease— Parties  necessary — Costs 

—  Common  Law  Procedure  Acts,  1852  (15  &  16 
Vict.  c.  76),  ss.  5,  210-2,  and  18(50  (23  &  24  Vict. 
c.  126),. 1. 1.] — A  landlord  ejected  an  under-lessee 
for  non-payment  of  ground-rent,  and  thereupon 
mortgagees  by  sub-demise  of  the  under-lease 
applied  for  relief  on  the  usual  terms  under  the 
Common  Law  Procedure  Acts  and  the  Court's 
equitable  jurisdiction. 

Held — (1)  that  in  such  cases  the  head  lessee 
and  his  assignee  ought  2^>'""<-^  facie  to  be  made 
parties. 

Hare  v.  Flvis  ([1S93]  1  Q.  B.  604  :  62  L.  .J.  Q.  B. 
187  ;  57  J.  P.  309  ;  41  W.  R.  297  ;  68  L.  T.  223— 
Div.  Ct.)  followed. 

(2)  but  that  their  absence  was  satisfactorily 
explHiued  by  the  fact  that  such  lessee  became 
bankrupt  twenty-seven  years  ago,  and  that  the 
person  to  whom  his  trustee  assigned  the  lease 
had  not  been  heard  of  for  twenty-five  years,  and 


j  (3)  that  the  application  should  be  granteil,  the 
applicants  paying  the  costs  except  so  far  as 
they  had  been  mci  eased  by  the  landlord's  uu- 

{  justifiable  opposition  on  the  ground  of  deficiency 

;  of  parties. 

I  Howard  v.  Fanshawc  ([1895]  2  Ch.  581  ;  64 
L.  .J.  Ch.  666  ;    43  W.  R.  645  ;    73  L.  T.  77— 

Stirling,  J.)  followed. 

Kewholt  v.  Bingham-  ((1895)  72  L.  T.  852— 
C.  A.)  distinguished. 

Humphreys  v.  Morten,  [1905]  1  Ch.  7,39  :  74 
[L.  J.  Ch.  370  ;  53  W.  R.  552  ;  92  L.  T.  834— 

Eady,  J. 

147.  Under-lease — Fcrfeiture  of  Head  Lease 
for  Non-iidyment  of  Bent — "  Tenant  " — No  Proof 
of  Title  necessary — Common  Law  Procedure  Act, 
18.52  (15  &  16  Vict.  c.  76),  5.  212.]— Where  an 
underdessee  applies  under  sect.  212  of  the 
Common  Law  trocedure  Act,  1852,  for  relief 
against  forfeiture  of  a  head  lease  for  non-pay- 
ment of  rent,  he  need  not  prove  his  title  as 
under-lessee  or  assignee  ;  the  fact  that  he  is 
'•  tenant  "  in  possession  is  sufficient. 

Doe  d.  Wyatt  v.  Byron  ((1845)  1  C.  B.  623— 
Dictum  of  Erie,  J.)  applied. 

I  Moore  v.  Smee  and  Another,  [1907]  2  K.  B. 
I  [8  ;  76  L.  J.  K.  B.  658  ;  96  L.  T.  594— C.  A. 

I  148.  Under-lease  of  Part  of  the  Premises — 
!  Forfeiture  of  Head  Lease — Belief  to  Under- 
Lessee — Terms  of — Conveyancing  and  Law  of 
Property  Act,  1892  (55  &  56  Vict.  c.  13),  s.  4.]— 
Where  a  head  lease  is  forfeited  by  non-payment 
1  of  rent,  and  an  under-lessee  of  part  of  the 
i  premises  aj)plies  for  relief,  the  Court  will  not 
j  compel  him  as  a  term  of  such  relief  to  accept  a 
j  lease  of  the  whole  premises  ;  but  he  muse  pay 
I  all  arrears  of  rent  die  in  jespect  of  the  whole 
I  premises  down  to  the  date  of  judgment  for  pos- 
I  session,  and  from  that  date  a  fair  rent  f..r  the 
j  part  comprised  in  his  underdease, 
I  In  respect  of  the  arrears  of  rent  he  will  have 
i  a  claim  against  any  iinder-lessee  of  another  part 
I  of  the  premises  who  may  subsequently  apply  for 
j  relief. 

I  London  Bridge  Buildings  Co.  v.  Thompson 
'      [AND  Another,  (1903)  89  L.  T.  50— Joyce,  J. 

I      XIII.  DWELLING  HOUSES  AND  FLATS. 

I  149.  Collateral  Warranty — Verbal  Assurance 
\  that  Brains  are  in  Good  Order.']  —The  plaintiff, 
\  who  was  anxious  al)Out  drainage,  as  he  had 
I  suffered  froui  bad  drains  in  his  previous  house, 
by  his  wife  on  his  behalf,  had  had  interviews 
with  t'le  house  agents  about  the  drains  of  the 
defendant's  house.  He  sent  his  wife  and 
daughter  to  the  defendant,  who  took  with  them 
the  counterpart,  executed  by  the  plaintiff  ready 
to  be  exchanged  for  the  lease  if  further  assur- 
ances about  the  drains  were  obtained  ;  he  gave 
particular  instructions  that  the  counterpart  was 
not  to  be  exchanged  for  the  lease  until  they  got 
from  the  defendant  the  necessary  assurance. 
The  defendant  asserted  that  there  was  no  need 
for  a  certificate  of  a  sanitary  inspector  and  that 
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the  drains  were  in  good  order.  He  gave  his  word 
upon  the  subject.  The  counterpart  was  there- 
upon handed  over.  The  lease  was  entirely  silent 
about  drains.  The  drains  were  not  in  good 
order. 

Held — that  everything  necessary  to  establish 
a  warranty  had  been  proved  :  and  that  even  if 
the  jury  had  not  found  a  warranty,  the  true 
inference  was  that  there  was  a  warrant}^  given 
collateral  to  the  lease. 

Decision  of  Bruce,  J.  (17  T.  L.  R.  264)  reversed. 

De  Lassalle  c.  Guildford,  [1901]  2  K.  B. 

[215  ;  70  L.  J.  K.  B.  533  ;  4!)   VV.  R.   467  ;  84 

L.  T.  549  ;  17  T.  L.  R.  384— C.  A. 

150.  Flaf.t   —   JhdUlIng   Sclicme   —  Implied  \ 
Corcnant — Ilr.sidentdl  Flats — Com  man  Sclirme.~\ 
— Tlie  conversion  of  flats  in  a  building  into  an  1 
hotel  is  a  departure  from  a  scheme  in  accord- 
ance  with  which  the  building  is  to  be  managed,  ; 
namely,  as  residential  flats  suitable  to  the  con- 
venience of  all  persons  who  shall  be  tenants  of  i 
the  flats.  I 

Alexander  r.  Mansions  Proprietary,  Ld.,  ] 
[(1900)  16  T.  L.  R.  431— Stirling,  J. 

151.  Flats — Implied  Covoinnt — Fluttohcvsed 
forJh's'identiol  Purpoaexonlii — Ji  reach — Damcujes 
— Injunction.^ — The  plaiuiiii'  took  a  lease  of  a  flat 
in  a  building  from  the  defendant,  the  plaintiff 
covenanting  to  use  the  flat  for  residential  pur- 
poses only.  The  other  flats  in  the  building 
were  let  by  the  defendant  with  similar  covenants 
by  the  lessees,  but  there  was  no  express  corre- 
sponding covenant  by  the  defendant  as  to  the  use 
of  the  flats.  The  defendant  subsequently  let 
some  flats  in  the  building  to  the  Government  for 
public  offices,  and  possession  was  given  to 
them. 

Hkld  (by  Buckley,  J.) — that  there  had  been 
a  breach  of  an  implied  covenant  by  the  defen- 
tlant  that  the  flats  should  be  used  for  residential 
purposes  only  ;  but  he  refused  an  injunction  on 
the  ground  that  the  defendant,  having  given 
possession,  could  not  comply  with  the  order, 
and  he  directed  an  inquiry  as  to  damages 
sustained  by  the  plaintiff. 

The  Court,  on  appeal,  varied  the  order  by 
diiecting  an  inquiry  as  to  damages  sustained 
))y  the  plaintiff  by  reason  of  any  lettings  by 
the  defendant  in  breach  of  his  covenant  up 
to  the  piesent  time,  and  granting  an  injunction 
restraining  any  future  lettines  in  breach  of  the 
covenant. 

(iEDCE  ('.  Bartlktt,  (1901)  17   T.  L.  R.  43— 

[C.  A. 

152.  Flats — Covenant  —  Quiet  Enjoyment — 
Lease  of  a  Flat  in  a  liloch — General  ScJiemc — 
Covenant  not  to  j)erniit  T'ser  for  Immoral  I'lir- 
])Oses— Receipt  of  lleiif  Inj  Landlord  after  Coin- 
pilaints — Liahilitij  of  Landlord  to  other  Tenants.'] 
— The  plaintiff  was  the  tenant  of  a  flat  under  an 
agreement  which  contained  the  usual  covenant 
for  quiet  enjoyment.  The  adjoining  flats  in  the 
same  building  were  held  by  oilier  tenants  under 


similar  agreements,  in  all  of  which  there  was  a. 
stipulation  by  the  tenant  that  he  would  not 
permit  the  premises  to  be  used  for  any  unlawful 
or  immoral  purpose,  but,  on  the  contrary,  woirld 
as  much  as  possible  contribute  to  the  respecta- 
bility of  the  building  and  keep  the  premises  as 
a  private  dwelling-house  or  residential  chambers. 
The  plaintiff  now  alleged  that  he  was  annoyed 
by  the  user  of  the  ne.xt  flat  for  improper  pur- 
poses, and  he  olaimed  a  declaration  that  the 
defendants  (the  equitable  assignees  of  the  rever- 
sion) were  bound  by  covenant  for  quiet  enjoy- 
ment, and  also  an  injunction. 

Buckley,  J.,  refused  to  strike  out  the  statement 
of  claim  as  disclosing  no  cause  of  action,  and  the 
defendants  appealed. 

Held — that,  though  a  covenant  for  quiet 
enjoyment  without  interruption  by  the  landlord,, 
or  any  person  claiming  under  him,  relates  only 
to  freedom  from  disturlmnce  by  adverse  claimants, 
yet  it  might  appear  that  in  this  case  the  user 
was  in  fact  the  user  of  the  defendants,  e.g.,  if  they 
had  received  rent  from  the  persons  in  question 
after  complaint  made  of  their  conduct,  and  that, 
therefore,  the  case  must  go  for  trial ;  for,  if  the 
acts  complained  of  were  held  to  be  the  acts  of 
the  defendants,  the  plaintiff  would  have  a  right 
of  action  as  tenant  under  a  "  common  scheme." 

Qucere,  whether  disagreeable  sights  and  sounds 
may  not  be  a  l)reach  of  a  covenant  for  quiet 
enjoyment,  apart  from  physical  interference  with 
the  property. 

Decision  of  Buckley,  J.  (19  T.  L.  R.  114) 
affirmed. 

Jaeger    r.    Mansions    Consolidated,    Ld., 
[(1903)  87  L.  T.690  ;  19  T.  L.  R.  145— C.  A. 

153.  Furnished  House — Right  of  Tenant  to 
move  Movables.] — A  landlord  let  to  a  tenant  a 
furnished  house,  in  which  there  were  a  number 
of  pictures  and  engravings  hanging  on  the  walls, 
some  of  which  were  said  to  be  valaaMe.  The 
tenant,  desiring  to  have  pictures  of  her  own  upon 
the  walls,  took  down  these  pictures  and  engrav- 
ings and  placed  them  together  in  a  room  in  the 
house.  The  landlord  objected,  and  asked  for  an 
interdict. 

Hkld  (Ld.  Young  dissenting)  —  that  the 
tenant  was  under  no  legal  obligation  to  keep  the 
movatile  articles  in  the  house  iu  the  same  posi- 
tions in  whicli  he  found  them  during  the  currency 
of  his  tenancy.  He  was  entitled  to  use  ihem  as 
he  might  find  best  for  comfort  and  amenity. 

Miller  v.  Stewart,  (1900)  2  F.  309— Ct.  of  Sess. 

164.  Small  'Tenement  —  Recoveri/  —  Issue  of 
Warrant — 'Jime  within  ivhicli.  to  he  eu-ecuted — 
Small  Tenements  Recovery  Act,  1838  (1  ^Ni  2  Vict. 
e.  74).] — On  an  application  for  a  warrant  under 
the  ISmall  Tenements  Recover^'  Act,  1838,  the 
magistrates  found  as  a  fact  that  the  person  who 
applied  for  a  warrant  was  the  duly  authorised 
agent  of  the  landlord,  and  made  an  order  that 
unless  the  tenant  went  out  in  ten  da3's  a  warrant 
would  issue.  On  an  application  for  a  mandamus 
to  the  magistrate  to  state  a  case  : — 

Held— that  the  finding  of  the  magistrate 
could  not  be  questioned,  but  that  as  to  the  issue 
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of  the  warrant  the  practice  was  wrong,  and  the 
warrant  could  not  be  enforced  before  twenty-one 
days  after  its  issue,  and  that  its  issue  could  not 
be  postponed  for  ten  days  on  condition  that  the 
tenant  gave  up  the  premises,  but  since  in  this 
case  no  warrant  had  been  issued  and  the  tenant 
had  left  the  premises,  the  mandamus  would  not 
be  granted. 

EeCx.  r.  Hopkins,  (I'JOO)  (U  J.  P.  454— Di v.  Ct. 

XIV.  LICENSED  PREMISES. 

(a)  Covenants  against  Forfeiture  of  Licence. 

155.  Covenant  running  icith  the  Land — Coce- 
nant  hy  Lessee  fur  Himself  and  his  Assigns — 
Absolute  Curenanf — LiahiUty  of  Lessee's  Assigns 
for  Breaeh  of  Covenant  ly  Sub-lessee. j — The 
plaintiff  demised  to  the  lessee  for  fourteen  years 
a  licensed  public-house  at  a  quarterly  rent,  and 
the  lease  contained  a  set  of  covenants,  beu:inning 
as  follows  :  "and  the  lessee  doth  hereby  for  him- 
self and  his  assigns  covenant  with  the  lessor  and 
his  assigns  in  manner  following,  that  is  to  say  " 
(inter  alia)  "  The  lessee  will  at  all  times  during 
the  continuance  of  this  demise  use  and  keep  open 
the  said  premises  as  a  licensed  public-house  for 
the  sale  of  ale,  wine,  beer,  and  spirits  therein, 
and  will  so  conduct  and  manage  the  same  as  to 
afford  no  reasonable  or  lawful  ground  or  pretence 
for  the  justices  refusing  to  renew,  endorsing,  or 
objecting  to  renewal  of  the  licences  now  attached 
to  the  said  premises."  The  lessee  assigned  the 
lease  to  a  company,  who  afterwards  sublet  to  a 
tenant  from  year  to  jear.  The  tenant  was  con- 
victed of  opening  the  house  in  prohibited  hours 
on  three  separate  occasions,  and  was  fined  ;  and 
it  was  contended  for  the  plaintiff  that  this 
endangered  the  licence,  and,  therefore,  consti- 
tuted a  breach  of  the  covenant.  The  action  was 
brought  against  the  trustees  of  the  will  of  the 
lessee  and  the  company. 

Held — that  the  covenant  ran  with  the  land, 
and  therefore  bound  the  assigns,  whether  men- 
tioned or  not  ;  that  the  covenant  was  absolute, 
and  was  broken  by  the  act  of  the  tenant  ;  and 
that  judgment  must  be  entered  for  the  plaintiff. 

MUJIFOED    V.   WALKEU   AND    OTHERS,  (1901)  85 

[L.  T.  518  ;  18  T.  L.  R.  80 ;  71  L.  J.  K.  B.  l'.» 

—Ridley,  J. 

156.  Covenant  to  insure  Licence  against  '■'■loss 
or  forjeitvre''  — JS'on-reneioal  of  Licence  on 
ground  of  Kon- necessity.] — By  a  lease  of  a  public- 
house  in  1 898  it  was  provided  that,  if  the  licensing 
authority  should  for  any  cause  whatsoever  refuse 
to  renew  the  licence,  the  lease  should  determine, 
but  the  above  provision  should  not  take  effect 
unless  and  until  the  lessee  should  have  effected 
an  insurance  of  the  demised  premises  in  accord- 
ance with  the  covenant  thereinafter  contained  ; 
and  the  lessee  coveuaated  with  the  lessor  to 
insure  and  keep  insured  against  loss  or  forfeiture 
the  licence  of  the  premises  in  the  sum  of  £100. 
The  lessee  insured  the  licence,  but  excluded  from 
the  policy  the  risk  of  non-renewal  on  the  ground 
that  the  licence  was  not  required  by  the  necessi- 
ties of  the  neighbourhood.     In  190i  the  licensing 


justices  refused  the  renewal  of  the  licence,  upon 
the  ground  that  it  was  not  required  by  the 
necessities  of  the  neighbourhood. 

Held — that  there  had  been  a  "loss"  of  the 
licence  within  the  meaning  of  the  covenant,  and 
that  the  lessee  had  committed  a  breach  thereof 
by  not  insuring  against  such  loss. 

Williams  r.  Lassell   and   Sharman,  Ld., 
[(1900)  22  T.  L.  R.  443— Ld.  Alverstone,  C.J. 

157.  Covenant  to  pay  Liquidated  Damages  if 
Licence  Forfeited,  Lost,  or  Withheld — Ilenewal 
of  Licence  Eefustd  through  no  fault  of  Lessee.] — 
the  defendants  were  lessees  of  a  public-house  at 
a  rent  of  £18  per  annum.  The  lease,  which  was 
for  a  term  of  live  years,  contained  the  following 
covenant :  "  And  the  lessees  hereby  further 
covenant  with  the  lessor  that  if  at  any  time 
during  the  continuance  of  this  demise  the  said 
licence  or  licences  shall  be  forfeited,  lost,  or 
withheld,  then  and  in  such  case  the  lessees  shall 
and  will  thereupon  pay  to  the  lessor  the  sum  of 
£250  as  liquidated  and  ascertained  damages  and 
not  as  penalty."  At  sessions  the  justices  refused 
to  renew  the  licence  on  the  ground  that  the 
house  was  not  wanted,  and  its  situation  was 
unsuitable  for  a  public-house. 

Hei,d — that  the  covenant  to  pay  £250  being 
taken  by  itself,  its  language  was  such  as  to  make 
the  damages  paj-able  not  only  if  the  renewal  was 
refused  for  misconduct,  but  also  if  the  renewal 
was  withheld  without  any  fault  on  the  part  of 
the  lessees ;  and  that  the  lessees  had  made 
themselves  liable  to  the  landlord  to  pay  the 
£250. 

Dalley    and    Another   v.    Phillips    ani> 
[Marriott.  Ld.,  (1902)   18   T.  L.   R.   18— 

Wright,  J. 

158.  Cove?iants  pointing  to  Forfeiture  and  Ao7i- 
renewal — ^^Discontinuing  the  Licences" — "  With- 
draioing  or  ivithholding  "  the  Licences.] — A  lease 
of  licensed  premises  contained  covenants  to  the 
effect  (1)  that  the  covenantor  and  his  assigns 
would  '•  keep  the  premises  open  every  lawful 
day,  and  conduct  the  business  in  a  proper  and 
orderly  manner,  so  as  to  afford  no  ground  or 
pretence  for  discontinuing  the  licences  thereof  "  ; 
and  (2)  that  they  would  not  "  wilfully  do  or 
suffer  any  act  or  thing  which  might  be  a  breach 
of  the  rules  and  regulations  established  by  law 
for  the  conducting  of  licensed  public-houses,  or 
be  a  reasonable  ground  for  the  withdrawing  or 
withholding  of  all  or  any  of  the  lictiices  for  sale 
of  beer  and  ale,  wine  and  spirituous  liquors 
therein." 

Held — that  the  second  limb  pointed  to  non- 
renewal, and  the  first  to  forfeiture. 

Bryant  v.  Hancock,  [1899]  A.  C.  442  ;  68  L.J. 

[Q.  B,  889  ;  64  J.   P.  84  ;   81   L.  T.  96  ;    15 

T.  L.  R.  490— H.  L.  (E.). 

159.  Licensed  Premises — Offence  by  Under- 
lessee — Reneival  of, Licence  Refused.] — In  a  lease 
of  a  public-house  the  lessee  covenanted  for  him- 
self, his  heirs,  executors,  administrators  and 
assigns  to  use  the  premises  as  a  public-house  or 
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l)eerhou-e  only,  to  carry  on  there  no  other  trade, 
;uid  also  not  to  do  or  suffer  to  be  done  on  the 
])remises  any  act  whereby  the  licence  mipht  be 
forfeited,  or  indorsed,  or  the  renewal  withheld. 
The  If-ssee  ass'gned  his  interest  in  the  lease  to 
the  defendant,  who  sub-demised  the  premises,  the 
sub-lease  containing  a  covenant  Ijy  the  sub-lessee 
similar  to  that  contained  in  the  original  lease. 
'J'he  sub-lessee  was  convicted  of  having  permitted 
drunkenness  on  the  premises,  and  the  licence  was 
indorsed,  and  in  consequence  the  renewal  was 
refused.  In  an  action  to  recover  damages  for 
breach  of  covenant : — 

Held — (1)  that  the  first  clause  did  not  amount 
1o  an  absolute  covenant  that  the  licence  should 
lie  continually  renewed,  and  (2)  that,  as  the  sub- 
lessee was  not  the  defendant's  servant  or  agent, 
the  defendant  had  not  '•  suffered"  the  act  to  be 
done,  and  that  therefore  the  action  failed. 

Decision  of  Kennedy,  J.  (88  L.  T.  803;  19 
T.  L.  E.  TjOI)  affirmed. 

Wilson  r.  Twamley,  [1901]  2  K.  B.  99  ;  73 

[L.  J.  K.  B.  703  ;  h'l  W.  R.  .529  ;  90  L.  T.  751  ; 

29  T.  L.  R.  440— C.  A. 

160.  Off  mice  hy  Under-Lesspp — "  Keep  and 
foitdiicf  file  siiiiie  in  a  regular  and  i)roper 
iiKDUier'' — ^•Knowingly  do  or  si/ff'er  any  art" 
irlierety  l?enewal  of  Licence  refused.] — By  a 
lease  of  a  licensed  house  the  lessees  covenanted 
that  they  would  at  all  times  during  the  said 
term  keep  and  conduct  the  same  in  a  regular 
and  proper  manner  in  every  respect  .  .  .  and 
would  not  knowingly  or  willingly  do  or  suffer  any 
act  whereby  the  licence  may  become  endorsed, 
foif'ited,  or  the  renewal  thereof  refused,  and 
would  not  commit  any  offence  against  the  licen- 
sing laws  for  the  time  being  in  force.  The 
lessees  underlet  the  house,  and  the  under-lessee, 
who  was  the  licence-holder,  was  convicted  of 
having  permitted  drunkenness  on  the  premises, 
and  in  consequence  the  renewal  of  the  licence 
was  refused.  In  an  action  by  the  lessor  against 
the  lessees  for  ilamages  for  breach  of  the  above 
covenant : — 

Held— that  the  fiist  part  of  the  covenant — 
to  keep  and  conduct  the  house  in  a  regular  and 
proper  mann(  r  in  every  respect — was  an  absolute 
covenant,  and  was  not  qualified  by  the  subse- 
([ueiit  part,  and  that  the  lessees  were  liable  for 
breach  of  the  covenant  in  respect  of  the  offence 
committed  Vjy  their  under-lessee. 

Jiryant  r.  HancocU  ([1899]  A.  C.  442;  68 
L.  J.  Q.  B.  889  ;  81  L.  T.  9(j  ;  1.5  T.  L.  E.  490— 
H.  L.,  No.  158,  infra)  distinguished. 

Palethorpe  v.  The  Home  Buewery  Co.,  Ld., 
[190(;]  2  K.  B.  5;  75  L.  J.  K.  B.  5.55  ;  54 
W.  E.  489  ;  94  L.  T.  871  ;  22  T.  L.  E.  505— 

C.  A. 

(b)  Maintenance  of  Business  and  Licence. 

161.  Lesxee  agreeing  to  Surrender  Licence — 
Action  hg  Landlord  to  llestrain — Injunction  or 
Damages.]— A.  lessee  of  licensed  premises  has 
no  right  to  surrender  the  licence  bv  agreement 


with  the  licensing  justices,  unless  the  owner 
approves.  If  the  latter  assents  in  any  way  he 
may  lose  his  right  to  subsequently  claim  an 
injunction,  and  will  only  be  entitled  to  damages. 

Eae  v.  Yates  Castle  Brewery  and  Another, 
[(1903)  iu  J.  P.  427— Hall,  V.-C. 

162.  Mode  of  conducting  Jiuxines.i — Corenant 
to  keep  as  an  Inn — IJ.rliihiting  JS'otice  restricting 
sale  of  Liquor — Breach  of  Corenant.] — The 
defendant  expended  money  upon  converting  a 
village  public-house  into  an  inn,  with  good 
accommodation  for  guests  who  desired  to  stay 
there.  The  plaintiffs,  who  were  the  owners  of 
the  house,  gave  him  a  lease  thereof  for  a  term  of 
fifty  years,  and  the  defendant  covenanted  that 
he  would  not  use  the  premises  otherwise  than  as 
an'  inn,  tavern,  or  licensed  house,  and  that  he 
would  during  the  term,  so  long  as  the  requisite 
licences  could  be  obtained,  keep  the  house  open 
in  due  and  proper  course  of  business  as  an  inn, 
tavern,  or  licensed  victualling  house  during  the 
greatest  number  of  days  and  the  greatest  number 
of  hours  that  should  be  alloweil  by  law,  and 
would  conduct  and  manage  the  same  in  a  lawful 
and  proper  manner,  and  would  not  do  or  suffer 
anything  whereby  the  licences  or  any  of  them 
might  be  or  become  liable  to  be  forfeited  or 
suspended,  or  tlie  renewal  thereof  withheld,  or 
whereby  the  trade  or  business,  or  the  goodwill 
thereof,  might  be  or  be  liable  to  be  prejudicially 
affected,  or  break  the  laws  affecting  licensed 
victuallers  either  by  act  of  commission  or 
omission. 

The  defendant  proposed  to  exhibit  a  notice  in 
the  house  that  no  one  would  be  served  with 
refreshment  on  Sunday  except  visitors  staying 
in  the  hotel  and  their  guests,  and  travellers, 
and  that  no  one  would  be  served  with  alcoholic 
drink  more  than  once  during  any  morning  or 
afternoon  or  evening  on  any  week-day. 

Held — that  the  proposed  mode  of  carrying 
on  the  business  was  a  breach  of  the  covenants 
in  the  lease. 

Decision  of  Warrington,  J.  (22  T.  L.  E.  502) 
reversed. 

Dartford   Brewery  Co..  Ld.  r.  Till  and 

[Godfrey,  (190G)  70  J.  P.  519  ;  22  T.  L.  E. 

792  ;  95  L.  T.  636— C.  A. 

163.  No  of  Iter  Business  to  he  carried  on — Loss 
of  Licence — Effect.] — Premises  were  let  on  lease 
for  ten  and  a  half  years  for  the  express  purpose 
of  a  "  wine  and  spirit  merchant's  "  business, and 
there  was  a  provision  that  they  should  be  exclu- 
sively used  for  such  business. 

A  renewal  of  the  licence  was  refused  after  the 
premises  had  been  used  for  over  three  years  as  a 
public-house.  The  landlord  was  willing  to 
remove  the  restriction  as  to  the  user  of  the 
premises. 

Held — that  the  impossibility  of  using  the 
premises  for  the  purpose  contemplated  did  not 
terminate  the  lease. 

Hart's  Trustees  v.  Arrol,  (1904)  6  F.  .36— 

[Ct.  of  Sess, 
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Licensed  Premises — Coiitinned. 

164.  liereirer — Becorery  of  Postseitsion — Pre- 
serratinii  of  Licences — Xoticc — Conveyancing  and 
Law  of  Prupeiiy  Act,  1884  (44  &  4r)  Vict.  c.  41), 
.s'.  14.] — 'J'he  plaintiffs,  brewers,  let  to  the  defen- 
dant a  public-house  for  one  year  certain.  The 
defendant  covenanted  with  the  plaintiff  that  he 
would  not  do,  or  cau-e  or  suffer  to  be  done,  any 
act,  deed  or  thing  whereby  ihe  licences  to  the 
public-house  or  any  of  them  might  be  jeopardised, 
indorsed,  withheld,  suspended,  forfeited,  or  lost  ; 
tliat  he  would  reside  in  the  public-house  and  not 
shut  up  the  same  ;  and  that  he  would  upon 
quitting  the  premises  assign  over  all  licences. 
The  defendant,  after  continuing  in  possession  for 
eight  years  and  more,  cidsed  tlie  house  ami  went 
away.  The  plaintiffs  brought  an  action  to  recover 
possession  of  the  premises.  On  an  ex  parte 
application  an  interim  order  was  made  appoint- 
ing a  receiver  of  the  licences,  and  of  the  rents 
and  profits  of  the  public-house.  Under  this 
order  the  receiver  went  into  possession.  The 
plaintiffs  moved  for  the  appointment,  until 
judgment  or  further  order,  of  a  receiver  of  the 
rents  and  piofits  of,  and  of  the  licences  belonging 
to,  the  public-house,  and  for  the  delivery  over  of 
such  licences  to  the  receiver.  No  notice  under 
sect.  14  of  the  Conveyancing  Act,  1881,  had  been 
served  on  the  defendant. 

Held — that  the  interim  order  was  quite  right  ; 
that  the  defendant  had  committed  a  most 
flagrant  breach  of  the  terms  on  which  he  held 
the  property  ;  that  such  an  order  must  be  made 
as  would  preserve  the  licences  pending  the 
dispute  ;  and  that  therefore  the  receiver  must  be 
given  possession  only  for  the  purpose  of  preserving 
the  licences,  and  the  defendant  would  be  at 
liberty,  with  the  consent  of  the  plaintiffs,  to 
return  to  the  house  and  remain  there,  so  long  as 
he  did  not  interfere  with  the  possession  of  the 
receiver. 

Chaerixgton  &  Co.  r.  Camp,  [1902]  1  Ch.  .S8fi  ; 
[71  L.  J.  Ch.  196  ;  86  L.  T.  15  ;  18  T.  L    E. 

1 52 — Joyce,  J . 

165.  Jleccirer — Tenant  Vacating  Possession — 
Action  to  liecover  Possession  -Appointment  of 
IhH-ei  rcr  of  Licences — Power  to  Recei  rer  to  Appoint 
Person  to  carry  on  Business.] — The  defendant, 
who  was  tenant  to  the  plaintiffs  of  a  public- 
house,  disappeared  and  vacated  the  premises, 
and  his  address  was  unknown  The  plaintiffs 
commenced  an  action  to  recover  possession  of  the 
premises,  and  moved  e.c  parte  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits  of  the 
public-house  and  of  the  licences  belonging 
thereto,  and  that  the  receiver  when  appointed 
might  be  at  liberty  to  appoint  some  fit  and 
proper  person  to  reside  upon  the  premises  and  to 
hokl  the  licences  under  his  supervision. 

Held — that  the  application  sh<juld  be  granted. 

Charrington  S,-  Co.  v.  Co  nip  ([1902]  1  Ch.  386  ; 

71  L.  J.  Ch.  196  ;  86  L.  T.  15  ;  18  T.  L.  R.  152— 

Joyce,  J.,  supra')  doubted  but  followed. 

Whitbread  &  Co.  V.  Grain,  (1907)  23  T.  L.  R. 

[462 — Kekewich,  J. 

166.  Beceirer  —  Forfeitiire  —  Licences  — Pe- 
livery  of  Possession  to  Beceirer.']— Ihe  tenant  of 


a  licensed  house  covenanted  to  pay  the  rent  and 
to  keep  the  ])iemises  continuously  open  as  an 
hotel,  and  to  comluct  and  manage  the  hotel  in 
an  orderly  manner,  and  not  to  do  anything 
whereby  the  licence  might  be  endangered.  The 
tenant  made  default  in  payment  of  a  quarter's 
rent,  and  he  shut  up  the  hotel  for  short  periods, 
as  he  had  not  the  means  to  carry  it  on.  In  an 
action  by  the  lessors  to  recover  possession  of  the 
premises,  the  judge  at  chambers,  upon  the 
application  of  the  plaintiffs,  made  an  order  for 
the  appointment  of  a  receiver  of  the  rents  and 
profits  of  the  hotel,  and  the  defendant  was 
ordered  to  deliver  up  to  the  receiver  all  books, 
papers,  and  licences  relating  thereto,  and  also 
possession  of  the  premises  so  far  as  was  necessary 
for  the  purposes  of  the  receiver,  who  was  to  be 
at  liberty  to  appoint  some  fit  and  proper  person 
to  reside  upon  the  premises  and  to  hold  the 
licences  and  conduct  the  business  under  his 
supervision. 

Held — that  the  order  so  far  as  it  appointed  a 
receiver  of  the  licences  and  of  the  rents  and 
profits  of  the  hotel,  and  gave  him  possession 
thereof  so  far  as  was  necessary  for  preserving  the 
licences  was  right;  but  that  it  went  too  far  in 
ordering  the  defendant  to  deliver  over  all  books 
and  papers,  and  authoiised  the  receiver  to 
a[)point  some  one  to  conduct  the  business  ;  and 
that  therefore  the  order  should  be  modified  in 
that  respect  by  ordering  the  defendant  to  hand 
over  the  licences  to  the  receiver,  and  the 
receiver  would  be  authorised  to  appoint  some 
fit  and  proper  person  to  do  such  things  as  were 
necessary  to  prevent  the  licences  being  en- 
dangered. 

Charrington  cS'  Co.  v.  Camp  ([1902]  1  Ch.  386  ; 
71  L.  J.  Ch.  196  ;  86  L.  T.  15  ;  18  T.  L.  R.  152— 
Joyce,  J.,  No.  164,  supra')  discussed. 

Leney    tt    Sons,    Ld.  r.    Callingham    and 
[Thompson,  (1907)  24  T.  L.  R.  55— C.  A. 

167.  Berersionary  Lcusc — Puhlic-hoiise — Im- 
plied Conditions  that  L^remiscs  should  he  main- 
tained as  a  Fully  Licetised  Public-house.] — A 
reversionary  lease  was  granted  to  the  defendant 
by  the  plaintiff's  predecessor  for  a  term  of  years 
to  take  effect  on  the  determination  of  the 
tenancj'  of  the  then  tenant.  One  of  the  cove- 
nants of  such  lease  was  that  the  lessee  should, 
during  the  continuance  of  the  term  thereby 
granted,  use  the  demised  premises  as  and  for  a 
fully  licensed  public-house  only  so  long  as  the 
necessary  licence  could  be  obtaimd  for  that  pur- 
pose. The  licence  was  forfeited  during  the 
tenancy  of  the  tenant,  and  before  the  date  of 
the  commencement  of  the  defendant's  lease. 
The  premises  accordingly  were  greatly  depre- 
ciated. 

Held — that  there  was  no  implied  condition  in 
the  lease  that  the  i)remises  should  be  maintained 
as  a  fully  licensed  public-house  at  the  commence- 
ment of  the  defendant's  lease,  and  that  the 
defendant  was  therefore  liable  for  the  rent 
reserved  under  the  lease. 

Blum  v.  Anslet,  (1900)  64  J.  R.  184  ;  16  T.  L.  R. 
[249— Fhillimore,  J. 
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Licensed  Premises — ('inituntpil. 
(c)  Tied  Houses. 

168.  AxKtgnmi'nt  of  liover.finn — Sevefance  of 
liKsine-is.] — A  brewer's  lease  of  a  beerhouse  con- 
tained a  covenant  by  the  lessee  to  deal  exclu- 
sively with  the  lessor  or  his  firm,  or  his  or  their 
successors  in  business,  and  there  was  also  an 
interpretation  clause  whereby  the  expression 
"lessor"  and  "lessee"  were  to  include  their 
respective  executors,  administrators,  and  assigns, 
where  the  context  allowed.  The  lessor  assigned 
the  reversion  of  the  house  to  a  brewery  company, 
who  did  not,  however,  purchase  his  business, 
which  was  still  being  carried  on  as  at  the  date 
of  the  lease. 

j^ELD — that  the  context  did  not  allow  of  the 
insertion  in  the  covenant  of  the  words  "  executors, 
administrators,  and  assigns"  after  the  word 
"  lessor "  :  that  the  meaning  of  the  covenant 
was  that  the  lessee  was  to  buy  all  his  beers,  &c., 
from  the  lessor  or  his  successors  in  business  ;  and 
that  he  could  not  be  compelled  to  buy  from  the 
company. 

Clegg  v.  ILntfl'i  (44  Ch.  Div.  503)  and  Doe  d. 
Calvert  v.  Reid  (10  B.  &  C.  849)  discussed. 

Decision  of  Byrne,  J.  ((1898)  78  L.  T.  37  ;  14 
T.  L.  R.  223  ;  4G  W.  R.  375)  reversed. 
Birmingham    Breweries,    Ld.  v.  Jameson 

[(1898)  67  L.  J.  Ch.  403  ;   78  L.  T.  512  ;   14 
T.  L.  R.  396— C.  A. 

169.  A-fs'u/nmfi)it  of  Bevers'ioii — Covenant  run- 
ning with  Land — Executed  hy  Lessee  only — 
Specific  Perforntance— Injunction.'] — The  plain- 
tiffs sought  for  an  injunction  to  restrain  the 
<lefendant8  from  committing  any  breach  of  a 
covenant  to  buy  beer,  &c.,  from  them.  The 
defence  was  (1)  an  allegation  that  the  plaintiffs 
supplied  bad  beer  ;  (2)  that  the  covenant  in 
question  was  personal  to  the  original  landlord, 
i.e. ,  that  the  tenant  was  only  Ijound  to  take  beer 
brewed  in  his  brewery,  either  by  him  or  his 
successors  in  his  business ;  and  (3)  that  the 
plaintiffs  could  not  maintain  any  action  on  the 
covenant  in  question,  because  the  original  land- 
lord, through  whom  they  claimed  as  assigns,  did 
not  execute  the  agreement. 

Held — (1)  that  there  had  been  no  breach  by 
the  plaintiffs  of  their  obligation  to  supply  good 
beer,  and  that  the  evidence  of  those  who  paid 
for  and  sold  the  beer  was  admissible  if  the 
identity  of  the  liquor  and  brew  was  established  ; 
(2)  that  the  defendant  in  fact  contracted  under 
seal  to  deal  with  the  persons  who  purchased  the 
business  from  the  original  landlord,  and  not 
from  persons  who  brewed  beer  at  the  same 
brewery  as  the  original  landlord  ;  (3)  that,  as  a 
fact,  the  defendant  agreed  that  the  plaintiffs 
should  occupy  the  position  of  landlord  to  him  in 
the  same  way  as  the  original  landlord  had  done  ; 
■(4)  that  the  plaintiffs  were  the  assigns  of  the 
benefit  of  the  agreement  both  Jjy  implication 
from  the  conveyance  of  the  land  subject  to  the 
lease,  and  by  the  express  woi'ds  of  clause  26  of 
the  agreement.  The  plaintiffs  could,  therefore, 
obtain  specific  performance  of  the  contract  so 
far  as  it  was  incomplete,  and  by  virtue  of  the 


Judicature  Act  the  tenant  held  under  the  same 
terms,  and  had  the  same  rights  and  liabilities, 
as  if  a  lease  liad  been  granted ;  and  therefore 
the  phiintiffs,  being  entitled  to  specific  perform- 
ance of  the  agreement  under  which  the  defen- 
dant had  been  for  years  and  still  was  in 
possession,  could  sue  him  on  the  covenants  in 
the  same  manner  as  they  could  have  done  if  the 
original  landlord  had  executed  the  original 
lease. 

MANCHES'rER   BREWERY    CO.  r.  COOMBS,  (1900) 

[82  L.  T.  347  ;   16  T.  L.  R.  299  ;   (1901)  2  Ch. 

608  ;  70  L.  J.  Ch.  814— Farwell,  J. 

170.  ^' Fair  Current  Marhet  Price'' — Cove- 
nant to  buy  Liquors  from  Landlord.] — The 
plaintiffs,  who  were  bi'ewers  and  wine  and  spirit 
merchants,  let  a  licensed  house  to  the  defendant, 
who  covenanted  to  buy  from  them  all  liquors  for 
consumption  on  the  piemises  which  they  should 
be  willing  to  supply  at  the  "  fair  current  market 
price."  1  he  plaintiffs  issued  price  lists,  and 
supplied  the  ordinary  public  at  the  full  price  on 
the  list,  and  they  supplied  "  free "  licensed 
houses  at  ordinarily  a  discount  of  20  per  cent. 
They  allowed  the  defendant  and  the  tenants  of 
their  other  tied  houses  a  discount  of  10  per  cent. 
These  were  the  usual  prices  charged  by  brewers 
generally. 

Held — that  the  words  "  fair  current  market 
price  "  meant  a  price  which  was  current  and 
fair  in  the  case  of  tied  houses,  and  which  was 
not  in  excess  of  the  general  market  rate,  and 
that  the  price  did  not  cease  to  be  current  and 
fair  because  the  tenants  of  free  houses,  who  were 
exceptionally  circumstanced,  obtained  lower 
prices  by  special  bargain. 

Arnold,  Perrett  &  Co.,   Ld.    v.   Radford, 
[(1901)17  T.  L.  R.  301— Wright,  J.,  Glouces- 
ter Assizes. 

XV.  COVENANTS  AGAINST  ASSIGNING 
OR   UNDER-LETTING. 

171.  Assigninent  hy  one  Lessee  to  his  Co-lessee 
071  Dissolving  Partnership.] — A  lease  was  vested 
in  two  partners,  and  by  its  terms  the  landlord's 
consent  was  required  to  any  assignment.  The 
partnership  being  dissolved,  the  retiring  partner 
assigned  to  the  continuing  partner  all  his  share 
and  interest  in  the  demised  premises. 

Held — a  breach  of  the  covenant. 

Varley  v.  Coppard  ((1872)  L.  R.  7  C.  P.  505  ; 
20  W.  R.  972  ;  26  L.  T.  882)  followed. 

Bristol  Corporation  v.  Wcstcott  ((1879)  12 
Ch.  D.  461  ;  27  W.  R.  841  ;  41  L.  T.  117— C.  A.) 
distinguished. 

Langton  r.  Henston,  (1905)  92   L.  T.  805- 

[Buckley,  J. 

172.  Assignment  u-ithoui  Coment.] — A  lease 
contained  a  covenant  by  the  lessee  not  to  let  or 
demise  the  demised  premises  without  the  consent 
of  the  lessor.  The  lessee  sold  the  premises,  and 
the  lessor  gave  his  consent,  which  was  indorsed 
on  the  assignment.  The  assignee,  Doyle,  then 
put  the  premises  up  for  sale,  and  O'Hara  pur- 
chased them.     O'Hara  required  the  assignment 
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Covenants  against  Assigning  or  TJnder-letting — 
Continued . 

to  be  made  with  the  consent  of  the  lessor. 
Doyle  refused  to  obtain  the  lessor's  consent,  and 
the  purchaser  refused  to  complete. 

Held  (by  the  Master  of  the  Eolls),  on  a 
summons  under  the  Vendor  and  Purchaser  Act, 
187-1 — that  by  the  covenant  the  assignee  was 
restrained  from  assigning  without  the  lessor's 
consent. 

Held,  by  the  C.  A.  (reversing  the  decision 
of  the  Master  of  the  Rolls) — that  the  cove- 
nant only  restrained  sub-letting  without 
consent  of  the  lessor,  and  that  it  was  not 
necessary  that  the  consent  of  the  lessor  should 
be  obtained  to  make  title. 

Grveenaway  v.  Adams  ((1806)  12  Ves,  395) 
distinguished. 

In  ee  Doyle  and  0"Hara's  Contract,  [1899 J 
[1  Ir.  K.  113-M.R. ;  118— C.  A. 

173.  3Hstalie,  Thouc^itlessness,  Forgetfulnexs — 
Coweiit  not  to  he  unreasonahly  tritJiJiekl — Right 
of  Re-entry — Relief .~] — A  lease  which  had  a  good 
many  years  to  run  contained  a  covenant  that  the 
defendants  should  not  "  underlet,  assign  or  part 
with  the  possession  of  the  rooms  or  offices  and 
premises,  or  any  part  thereof,  to  any  person  or 
persons  without  the  consent  in  writing  of  the 
company  (the  plaintiffs)  for  that  purpose  first 
obtained,  such  consent  not  to  be  unreasonably 
withheld."  There  was  also  a  proviso  for  re-entry 
upon  breach  of  any  of  the  covenants.  The 
defendants,  without  the  consent  of  the  plaintiffs 
being  asked  for,  let  a  part  of  one  of  the  rooms  to 
desirable  tenants,  and  had  the  consent  of  the 
plaintiffs  been  asked,  it  could  not  have  been 
reasonably  withheld. 

Held — that  if  the  defendants  had  committed 
the  breach  of  covenant  through  mistake, 
thoughtlessness  or  forgetfulness,  or  because  they 
thought  the  breach  unimportant,  they  were  not 
entitled  to  be  relieved  against  the  forfeiture. 

Hyde  v.  Warden  ((1877)  3  Ex.  D.  72  ;  47 
L.  J.  Ex.  121  ;  37  L.  T.  567— C.  A.)  questioned. 

Barrow  v.  Isaacs  ([1891]  1  Q.  B.  -117;  60 
L.  J.  Q.  B.  179  ;  55  J.  P.  517  ;  39  W.  R.  338  ;  64 
L.  T.  686— C.  A.)  followed. 

Decision  of  Kennedy,  J,  (78  L.  T.  713  ;  14 
T.  L.  R.  479)  affirmed. 

Eastern  Telegraph  Co.  v.  Dent,  [1899]  1 

[Q.  B.  835  ;  68  L.  J.  Q.  B.  564  ;  80  L.  T.  459  ; 

15  T.  L.  R.  296— C.  A. 

174.  Consent  not  to  he  unreasonahly  ivithheld 
to  a  responsihle  Assignee.'] — The  defendant 
became  tenant  to  the  plaintiff'  of  a  house,  and  he 
covenanted  not  to  assign  the  premises  without 
the  consent  of  the  plaintiff,  such  consent  not  to 
be  unreasonably  withheld  to  a  responsible 
assignee.  The  plaintiff  refused  his  consent  to 
an  assignment.  The  plaintiff  having  sued  for 
rent,  the  defendant  counter-claimed  for  a  declara- 
tion that  the  proposed  assignee  was  a  responsible 
person,  or,  alternatively,  for  damages  for  breach 
of  covenant  by  the  plaintiff  in  refusing  the 
consent. 


Held — that  there  was  no  covenant  by  the 
plaintiff  to  give  his  consent  in  the  case  of  a 
responsible  assignee,  such  words  being  merely  a 
qualification  of  the  defendants'  covenant. 

Sear  v.  House  Property  and  Inrestment  Society 
((1880)  16  Ch.  D.  387';  .50  L.  J.  Ch.  77  ;  45 
J.  P.  204  ;  29  W.  R.  192 ;  43  L.  T.  .531)  followed. 
Goodwin  v.  Saturley,  (1900)  16  T.  L.  R.  437— 

[Ridley,  J. 

175.  J'JqnitalAe  Assignment  —  Condition  of 
Re-entry  on  Assignment  for  Benefit  of  Creditors 
— "  Disposing  of  the  Land  Leased  " — Notice 
specifying  Breaches  —  Service  on  "  Lessee  "  — 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66)  s.  24, 
suh-s.  4 — Conveijiincing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  r.  41),  s.  14,  sub-s.  1, 
6  (i.)  ;  s.  67,  suh-s.  2.] — The  defendant  made  an 
assignment  for  the  benefit  of  his  creditors.  By 
the  deed  he  assigned  to  a  trustee  all  his  freehold, 
copyhold,  and  other  lands,  estates,  tenements, 
hereditaments,  and  premises,  save  and  except 
such  as  were  of  a  leasehold  tenure,  and  as  regards 
his  leasehold  property  he  declared  that  he  would 
stand  possessed  of  it  upon  trust  for  the  trustee, 
and  to  assign  and  dispose  of  the  same  in  such 
manner  as  the  trustee  should  from  time  to  time 
direct. 

By  a  lease  granted  by  the  plaintiff  to  the 
defendant  the  latter  covenanted  not  to  assign  or 
underlet  the  premises  or  any  part  thereof  with- 
out the  consent,  in  writing,  of  the  lessor  first  had 
and  obtained,  such  consent  not  to  be  unreason- 
ably withheld  in  the  case  of  a  respectable  and 
responsible  tenant ;  and  there  was  a  proviso  for 
re-entry  on  breach  of  any  of  the  covenants,  or  if 
the  lessee  should  (inter  alia)  execute  an  assign- 
ment for  the  benefit  of  his  creditors.  The 
trustee  entered  into  possession  of  the  demised 
premises,  but  no  legal  assignment  of  them  was 
executed.  The  lessor  brought  an  action  of  eject- 
ment against  the  defendant  founded  upon  an 
alleged  forfeiture  for  breach  of  covenant. 

Held — that  as  the  plaintiff  had  failed  to  prove 
that  there  had  been  any  assignment  at  law 
within  the  covenant,  the  alleged  forfeiture  did 
not  exist. 

Held,  also,  that  sect.  14,  sub-sect.  6  (i.),  of 
the  Conveyancing  Act,  1881,  only  applies  to  a 
covenant  or  condition  which  upon  its  face  is  an 
absolute  covenant  or  condition  against  assigning 
or  disposing  of  the  land  leased,  and  that  the 
plaintiff  had  not  made  out  that  the  condition 
against  assignment  for  the  benefit  of  creditors 
came  within  sub-sect.  6  (i.).  Consequently  the 
defendant  ought  to  have  been  served  with  the 
notice  specifying  breaches  required  by  sect.  14, 
and  not  the  trustee. 

Decision  of  Ridley,  J.  (68  L.  J.  Q.  B.  848  ;  81 
L.  T.  294  ;  15  T.  L.  R.  466)  reversed. 

Gentle  r.  Faulkner,  [1900]  2  Q.  B.  267 ;  69 
[L.  J.  Q.  B.  777  ;    82  L.  T.  708  ;  16  T.  L.  R. 

397— C.  A. 

176.  Estate  or  Interest  in  a  Theatre — Exclusive 
Licence  and  Right  to  use  Refreshment  Rooms  at 
a  Theatre — Breach.  ] — In  the  lease  of  a  theatre 
the  lessee  covenanted  not  to  assign,  demise,  or 
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Covenants  against  Assigning  or  Under-letting— 

Cutitlnved. 
otherwise  part  with  the  indenture,  or  any  estate 
or  interest  therein,  for  all  or  any  part  of  the 
term,  to  any  person  without  the  licence  of  the 
lessor,  such  consent  not  to  be  unreasonably  with- 
held. Tht-re  was  a  proviso  for  re-entry  on  breach 
of  any  covenant  in  the  lease.  At  the  date  of  the 
lease  a  refreshment  contractor  had  the  exclusive 
right  to  supply  refreshments  in  the  theatre.  By 
a  subsequent  agreement  the  lessee,  who  was 
therein  described  as  landlord,  granted  to  the 
refreshment  contractor,  who  was  tlierein  described 
as  the  tenant,  ihe  free  and  exclusive  licence  and 
right  to  the  use  of  all  the  refreshment  rooms,  bars, 
smoke  room,  wine  celLirs,  and  offices,  and  the 
exclusive  privilege  of  advertising  and  letting 
spaces  for  advertisements  in  the  said  rooms.  No 
licence  was  obtained  from  the  lessor  for  this 
agreement. 

Held — that  the  real  intention  of  the  parties 
was  that  one  person  should  be  exclusively  the 
refreshment  contractor,  and  the  other,  who  was 
the  lessee  of  the  theatre,  should  have  certain 
control  and  certain  powers  in  dealing  with  that 
part  of  the  theatre  which  was  reserved  for  re- 
freshments ;  and  that  though  the  instrument  was 
most  unfortunately  framed  in  the  form  of  a  lease 
theie  was  nothing  in  the  language  of  the  instru- 
ment which  pievented  the  giving  effect  to  the 
real  intention  of  the  parties. 

Decision    of   the    C.   A.    {snh    mm.   Daly   v. 
EcUcardes,  (11)01)  49  W.  R.  244  ;  83  L.  T.  548  ;  17 
T.  L.  II.  IIT))  affirmed. 
Edwardes  v.  Barringtox,  (11)02)  50  W.   E. 

[358;    85    L.    T.   650;    18    T.    L.    H.    169  — 

H.  L.  (E.). 

177.  "  Fine  or  Sinn  of  Monrtj  in  the  Nature 
of  a  Fine'' — Corcnant  hij  A.ssif/nce  to  pay  Rent — 
Liability  of  Asisiqnee — Conreyancing  Acts,  1881 
(44  &  45 'Vict.  'c.  41),  s.  2  (ix.)  ;  and  1892 
(.55  &  56  Vict.  c.  13).  s.  3.]- By  sect.  3  of  the 
Conveyancing  Act,  1892,  in  all  leases  containing 
a  covenant  against  assignment,  underletting,  or 
parting  with  the  possessioa  without  consent, 
such  covenant  shall,  unless  the  lease  contains 
an  express  provision  to  the  contrary,  be  deemed 
to  be  subject  to  a  proviso  that  no  fine  or  sum  of 
money  in  the  nature  of  a  fine  shall  be  payable 
for  or  in  respect  of  such  con-ent. 

A  lease  contained  a  covenant  by  the  lessee 
not  to  assign  without  the  consent  of  the  lessor, 
such  consent  not  to  be  unreasonably  or  capri- 
ciously withheld.  The  assignee  of  the  lessee 
applied  to  the  lessor  for  his  consent  to  assign  to 
the  defendant,  and  the  lessor  required  as  a 
condition  to  giving  his  consent  that  the  defen- 
dant should  covenant  to  pay  the  rent  during  the 
remainder  of  the  term.  A  covenant  to  that 
eifect  was  accordingly  entered  into,  the  consent 
was  given,  and  the  assignment  to  the  defendant 
was  executeil.  The  defendant  subsequently  by 
consent  assigned  the  lease,  and  upon  a  quarter's 
rent  becoming  due  after  this  last  assignment 
the  lessor  sued  the  defendant  for  it  upon  his 
covenant. 

Held — that,  even  assuming  that  the  covenant 
came  within  the  words  of  sect.  3,  "  fine  or  sum 


of  monej-  in  the  nature  of  a  fine,"'  the  statute 
had  not  made  the  payment  of  a  fine  illegal,  and 
the  defendant,  who  was  no  party  to  the  original 
lease,  could  not  avail  himself  of  the  section  as  a 
defence  to  the  action. 

Senthlc,   per  Vaughan  Williams  and  Stirling, 
L..JJ.,  that   the  covenant  w-as   not   within    the 
above  words  of  sect.  3  ;  per  Moulton,  L.J.,  that 
it  was. 
Waite  t.  Jex.nings,  [190-}]   2  K.   B.    11;    75 

[L.  J.  K.  B.  543  ;  54   W.  II.  511  ;  95  L.  T.  1  ; 
22  T.  L.  R.  510— C.  A. 

178.  "i'Vwe  or  Sum  of  Money  in  the  Xature  of 
a  Fine" — Validity — Conveyancing  Act,  1892 
(55  &  56  Vic.  c.  13),  .«.  3.] — Where  a  lease 
contains  an  unqualified  covenant  against  assign- 
ment without  the  consent  of  the  lessor,  sect.  3  of 
the  Conveyancing  Act,  1892,  dues  not  render 
illegal  the  demand  by  the  lessor  from  the  lessee 
of  a  fine  for  giving  consent  to  assign.  It  merely 
makes  the  demand  of  a  fine  something  that  is 
not  contracted  for,  and  does  not  prevent  the 
parties  from  bargaining  as  to  the  terms  upon 
which  the  consent  sliall  be  given. 

Decision  of  Channell,  J.  ([1907]  2  K.  B.  494  ; 
76  L.  J.  K.  B.  879  ;  97  L.  T.  432  ;  23  T.  L.  R. 
548)  affirmed. 

AJh'DREW  v.  Bridgmax,  [1908]  1  K.  B.  596  :  77 
[L.  J.  K.  B.  272  ;  .52  Sol.  Jo.  148— C.  A. 

179.  "  Fi7ie  or  Sum  of  Money  in  the  Nature  of 
a  Fine" — Demand  of  Increased  Rent — Covenant 
to  Reside — Limited  Company — Inability  to  Re- 
xidc — Conveyancing  Act,  1892  (55  «fc  56  Vict. 
c.  13),  s.  3.] — A  lease  of  a  licensed  house  con- 
tained a  covenant  by  the  lessee  not  to  assign, 
transfer,  underlet,  or  part  with  the  possession  of 
the  premises  without  the  consent  of  the  lessor, 
such  consent  not  to  be  unreasonablj-  withheld. 
The  lessee  applied  to  the  lessor  for  his  consent  to 
assign  the  premises  to  a  brewery  company,  and 
the  lessor  replied  that  he  would  agree  to  an 
assignment  to  a  private  person  only  who  would 
carry  on  the  business  as  a  free  house,  but  that  if 
the  assignment  was  to  a  brewery  firm  the  rent 
must  be  increased  by  £25  a  year.  The  lessor 
imposed  tliis  latter  condition  because  a  tied 
house  was  less  valuable  to  sell  than  a  free 
house. 

Held — that  the  condition  was  a  "  fine  or  sura 
of  money  in  the  nature  of  a  fine"  within  the 
meaning  of  sect.  3  of  the  Conveyancing  Act, 
1892,  and  was  one  which  the  lessor  could  not 
impose  ;  and  that,  therefore,  the  lessor  had  un- 
reasonably refustd  his  consent,  and  the  lessee 
might  assign  without  further  consent. 

But  hkld— that  the  lessee  having  no  cause 
of  action  against  the  lessor  for  withholding  con- 
sent, was  not  entitled  lo  the  costs  of  the  action 
brought  to  obtain  the  declaration. 

Jenkins  v.  Price.  [1907]  2  Ch.  229 ;  76  L.  J.  Ch. 
[507  ;  23  T.  L.  R.  608— Eady,  J. 

On  appeal  :  held  that  the  covenant  Impliedly 
prohibited  an  assignment  to  a  limited  company, 
such  as  the  pro[)Osed  assignees  were  ([1908]  1  Ch. 
10  ;  77  L.  J.  Ch.  41  ;  97' L.  T.  734  :  14  Manson 
343  ;  24  T.  L.  R.  70— C.  A.). 
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Covenant  against  Assigning  or  Under-letting — 

Continued. 

180.  Injunction — South  AustraHa.'] — A  lease 
contained  a  covenant  that  the  lessee,  the  person 
who  for  the  time  being  stands  in  that  relation  to 
the  lessor,  should  not  assign  to  any  person 
without  the  lessor's  consent.  The  assignees  from 
the  original  lessees  re-assigned  to  the  lessees  ;  the 
lessor  refused  his  consent.  It  was  admitted  that 
the  covenant  ran  with  the  land. 

Held — that  the  covenant  applied  to  a  re- 
assignment to  the  original  lessees,  and  that  it 
was  a  case  for  an  injunction,  as  there  was  a 
threat  to  commit  a  clear  breach  of  a  plain 
contract  expressed  in  a  negative  form. 

The  doctrine  expounded  by  Ld.  Cairns,  L.C., 
in  Dohertii  v.  AUman  (  (1878)  3  App.  Cas.  709  ; 
at  pp.  7l'y-20:  26  W.  K.  513;  39  L.  T.  129— 
H.  L.)  followed. 

McEacharn  v.  Coltox,  [1902]   A.  C.  101  ;  71 
[L.  J.  P.  C.  20— P.  C. 

181.  '■•Mines,  Powers,  Authorities,  and  Pre- 
mises^'— Sale  by  Lessee  of  Marl  to  be  gotten  by 
Purchasers.']  —  The  plaintiff  demised  to  the 
defendant  for  a  term  certain  quarries  of  hard 
and  soft  limestone,  with  full  power  and  authority 
to  work  the  quarries  ;  and  the  defendant  cove- 
nanted not  to  "  assign,  demise  or  part  with  the 
said  mines,  powers,  authorities,  and  premises,  or 
any  part  thereof  whatsoever,  for  the  whole  or 
any  part  of  the  term."  There  was  a  right  of 
re-entry  for  breach  of  covenant.  The  defendant 
sold  to  certain  purchasers  marl  to  be  gotten  by 
them  from  the  lands  included  in  the  above 
demise,  and  the  purchasers  in  pursuance  thereof 
worked  the  marl  and  took  it  away. 

Held — that  the  plaintiff  had  made  out  a 
prinut  facie  case  of  breach  of  covenant,  and 
that  he  was  prima  focie  entitled  to  an  interim 
injunction  until  the  trial  of  the  action  to  restrain 
the  further  working  of  the  quarries. 

Decision  of  Farwell,  J.  (17  T.  L.  R.  199) 
affirmed. 

MosTYN  (Lord)  v.  Manger,  (1901)  17  T.  L.  R. 

[281— C.  A. 

182.  Mortgage  by  Sub-demise — Writ  issued  by 
Head  Lessor — Election  to  forfeit  Lease — Distress 
by  Mesne  Landlord — Wrongful  Distress.] — The 
plaintiff  originally  held  a  long  lease  of  certain 
premises  with  a  covenant  not  to  assign  or  under- 
let without  consent.  He  assigned  the  lease  with 
the  proper  consent  to  B.  ;  and  B.  thereupon 
gave  him  a  yearly  tenancy  of  the  premises,  and, 
without  the  lessor's  consent,  mortgaged  them 
by  way  of  sub-demise.  Subsequently  the  mort- 
gagees put  in  the  defendant  H.  as  receiver,  and 
the  lessor,  learning  of  the  sub-demise,  served  a 
writ  claiming  possession  ;  the  writ  gave  no 
jiarticuJars,  and  the  plaintiff  paid  H.  the  rent 
for  the  next  quarter  ;  but,  on  the  writ  being 
amended  so  as  to  show  a  distinct  claim  for 
forfeiture  on  the  ground  of  the  sub-demise,  he 
refused  to  pay  to  H.  the  rent  subsequently 
accrued  due.  H.  distrained,  and  plaintiff 
brought  this  action  for  wrongful  distress  against 
H.  and  the  mortgagees'  solicitors. 

B.D. — VOL.    II. 


Held — that  he  could  recover,  for  (1)  a  mort- 
gage by  sub-demise  (just  as  a  mortgage  by  assign- 
ment) is  a  breach  of  a  covenant  not  to  assign  or 
underlet  ;  (2)  the  lessor  by  serving  his  writ 
irrevocably  elected  to  avoid  the  tenancy,  and 
therefore  there  was  no  tenancy  existing  to  sup- 
port the  distress,  though  judgment  for  possession 
had  not  yet  been  obtained  ;  (3)  even  if  the  pay- 
ment of  one  quarter's  rent  before  the  amend- 
ment of  the  writ  could  have  estopped  the  plaintiff 
from  saying  that  no  tenancy  was  existing,  the 
circumstances  prevented  such  estoppel. 

Grimioood  v.  3Ioss  ((1872)  L.  R,  7  C.  P.  360  ; 
41  L.  J.  C.  P.  239  ;  20  \V.  R.  972  ;  27  L.  T.  68) 
approved. 

Serjeant  v.  Nash,  Field  &  Co.  and  Another, 

[1903J   2   K.   B.  304  ;  72  L.  J.   K.  B.  630  ;  89 

L.  T.  112  ;  19  T.  L.  R.  510— C.  A. 

183.  Proviso  for  lie-entry  on  Bankruptcy  or 
Breach  of  Cocenant — Lessee  adjudicated  Bank- 
rupt on  his  own  Petition — Peaceable  Re-entry — 
Stattitory  Aotice — Convetjancing  and  Law  of 
Property  Act,  1881  (44  '&  45  Vict.  c.  41),  s.  14, 
sub-ss.  1, 2,  6 — Conreijaiicing  and  Lau)  of  Property 
Act,  1892  (55  &  56'  Vict.  V.  13),  s.  2,  suh-s.  2— 
Bankruptcy  Rules,  1886,  r.  190.] — A  lease  con- 
tained a  covenant  by  the  lessee  not  to  assign 
the  demised  premises  without  the  consent  in 
writing  of  the  lessor,  alid  a  proviso  for  re-entry 
if  the  lessee  should  become  bankrupt,  or  file  any 
petition  under  the  bankruptcy  laws.  In  January, 
1901,  the  lessee  filed  his  own  petition,  expressly 
asking  for  adjudication  ;  and  on  January  1 8th  a 
receiving  order  was  made  ;  and  on  the  same  day 
he  was  adjudicated  a  bankrupt.  On  January  22nd 
the  lessor  peaceably  entered  upon  the  premises, 
alleging  that  under  the  proviso  for  re-entry  the 
lease  was  determined  by  the  bankruptcy  or 
petition.  He  did  not  give  the  statutory  notice 
required  by  sect.  14  of  the  Conveyancing  Act, 
1881.  The  trustee  moved  for  a  declaration 
that  he  was  entitled  to  the  lease  and  for 
possession. 

Held — (1)  that  assuming  the  case  to  have 
been  one  in  which  by  sub-sect.  1  of  sect.  14  of 
the  Conveyancing  Act,  1881,  the  statutory  notice 
was  required  to  be  given  as  a  preliminary  to 
the  exercise  of  a  right  of  re-entry  for  breach  of  a 
covenant  or  condition  in  a  lease — the  statutory 
notice  was  necessary  as  a  preliminary  to  re-entry 
without  action,  e.g.,  peaceable  entry  ;  (2)  that 
the  trustee  was  entitled  to  the  premises  as  far  as 
the  case  depended  on  forfeiture  for  bankruptcy  ; 
(3)  that  the  adjudication  of  bankruptcy  did  not 
justify  the  entry  without  notice  as  being  or 
involving  a  breach  of  his  covenant  not  to  assign 
without  the  consent  of  the  lessor. 

In  re  Riggs,  Ex  Parte  Lovell,  [1901]  2  K.  B. 

[16  ;    70  L.J.  K.  B,  541  ;    49  W.  R.  624  ;    84 

L.  T.  428  ;  8  Mans.  233— Wright,  J. 

184.  Proviso  for  Re-entry  on  Liquidation 
Compulsory  or  Voluntary — Notice — Conveyanc- 
ing and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  14,  sub-ss.  1,  6 — Conveiianeing  and  Law 
of  Property  Act,  1892  (55  &  56  Vict.  c.  13),  s.  2, 
sub-s.  2.] — A  lease  granted  by  the  plaintiffs'  pre- 
decessors contained  a  covenant  against  assigning 

17 
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Covenant  against  Assigning  or  Under-letting — 

('(intnuicd. 

or  umleilctting  without  the  consent  of  the  lessors, 
and  also  a  proviso  for  re-entry  if  the  lessees 
should  commit  any  breach  of  covenant,  or  if 
(inter  alia)  the  lessees,  being  a  company,  should 
enter  into  liquidation,  whether  compulsory  or 
voluntary.  The  lease  was,  with  the  consent  of 
the  lessors,  assigned  to  the  defendants,  who  were 
an  individual  and  a  limited  company.  The 
defendant  company  went  into  liquitlation,  not  in 
consequence  of  insolvenc}',  but  for  the  purpose 
of  being  reconstructed,  and,  having  agreed  to 
sell  the  lease  to  a  new  compan}',  let  the  new 
company  into  possession  pending  the  com- 
pletion of  the  purchase,  the  new  company  under- 
taking to  pay  all  rents,  rates,  and  outgoings. 
Within  a  year  of  the  liquidation  the  plaintiffs 
commenced  an  action  to  recover  possession  under 
the  proviso  for  re-entry. 

Held — (1)  that  the  proviso  for  re-entry  if  the 
lessee  companj^  should  enter  into  liquidation  was 
a  condition  lunning  with  the  land  ;  (2)  that  the 
defendant  company  had  entered  into  liquidation 
within  the  meaning  of  the  proviso  ;  (3)  that  by 
virtue  of  sect.  2,  sub-sect.  2  of  the  Convey- 
ancing Act,  1892,  notice  under  sect.  14  of  the 
Conveyancing  Act,  1881,  was  necessary  before 
the  plaintiffs  could  enforce  a  forfeiture  on  the 
ground  of  the  liqitidation  of  the  defendant 
company  ;  and  (4)  that  the  letting  of  the  new 
company  into  possession  did  not  constitute  a 
breach  of  the  covenant  against  assigning  or 
underletting. 

Judgment  of  Hawkins,  J.  (  [1898]  2  Q.  B.  259  ; 
67  L.  J.  Q.  B.  747  ;    79   L.  T.  110  ;  14  T.  L.  E. 
407)  leversed. 
Horsey  Estate,  Ld.  v.  Steiger,  [1899]  2  Q.  B. 

[79  ;    G8  L.  J.  Q.  B.  743  ;    47  W.  E.  (544  ;  80 
L.  T.  mi  ;  15  T.  L.  E.  367— C.  A. 

Approved  in  Fryer  v.  Ewart,  No.  138,  supra. 

185.  Proriso  in  JJccncc — "  Xot  to  he  loireasoii- 
ahly  or  arhitrarilii  Witlihcld  " — Declarat'ion.'] — 
The  lessee  of  a  flat  covenanted  that  he  would  not 
assign  it  without  licence  in  writing,  such  licence, 
however,  not  to  be  unreasonably  or  arbitrarily 
withheld. 

On  the  lessee  proposing  to  assign  the  flat  to 
one  J.  H.  H.,  a  licence  was  offered  to  him  with 
the  proviso  :  "  This  consent  is  granted  upon  the 
terms  and  conditions  that,  if  in  consequence  of 
the  said  assignment  the  rateable  value  of  the 
saitl  hereditaments  and  premises  is  increased,  you 
and  the  said  J.  H.  H.,  or  one  of  you,  will  on 
demand  pay  to  the  company  (the  lessors)  any 
future  increase  of  rates,  taxes,  charges,  assess- 
ments, or  impositions  whatsoever  assessed  or 
imposed  inconse(]uence  of  the  said  assignment." 
The  lessee  brought  an  action  against  the  company 
claiming  a  declaration. 

Held — that  tlie  company  was  not  entitled  in 
insist  on  the  provifo,  or  any  proviso  to  the  like 
effect,  and  that  the  iilaintitt"  might  assign  the 
Hat  to  J.  H.  H.,  without  any  further  consent  : 
And  a  declaration  was  made  accordingly. 
YouNGr  V.  Ashley  Gardens  Properties,  Ld.. 
[87  L.  T.  .o4 7— Joyce,  J. 


On  appeal,  held,  that  the  decision  of  the 
judge  was  correct.  The  lessor  is  not  bound  to 
give  any  reason  for  refusing  his  consent ;  but  if 
he  chooses  to  give  a  reason,  and  the  Court  dis- 
approve of  it  as  being  arbitrary,  tlie  Court  can 
and  will  make  such  a  declaratory  order  as  had 
been  made  in  this  case. 

[1903]  2  Ch.  112  ;  72  L.  J.  Ch.  .520  ;  88  L.  T. 

[.541— C.  A. 

186.  Beaxonahle  Condition  of  Licence — Licence 
not  to  he  unreaxonahly  Wif/t/ield  —  Landlord 
occupying  Part  of  Building. '\ — Where  a  land- 
lord occupies  part  of  a  building  and  has  let 
another  part  to  a  tenant  who  has  covenanted  not 
to  assign  or  sublet  without  the  landlord's  con- 
sent, such  consent  not  to  be  withheld  unreason- 
ably, it  is  not  unreasonable  for  the  landlord, 
before  granting  licence  to  sublet,  to  ask  for  what 
purpose  the  part  sublet  is  to  be  used,  and  to 
stipulate  for  a  similar  covenant  between  the 
sub-lessee  and  himself. 

Ee   Spark's    Lease,  Berger    r.  Jenkikson, 

[190.5]    1  Ch.  456  ;  74  L.  J.  Ch.  318  ;  53  W.E. 

376  ;  92  L.  T.  537— Eady,  J. 

187.  Suh-letting — Suh-lea.ie  hy  Perini.tsion  — 
Suh-lesaee  Letting  icitlumt  Permi.sxioii — Whether 
Snh-lcs.see  an  ^'■Assign"  icithi7i  the  Covenant. ~\ — 
A  tenant  covenanted  "for  himself,  his  heirs, 
executors,  administrators,  and  assigns "  not  to 
assign,  under-let,  or  part  with  the  possession  of 
the  demised  premises  without  his  landlord's  con- 
sent. He  under-let  part  of  the  premises  with 
such  consent,  and  the  under-lessee  again  sub-let 
without  permission. 

Held — that  the  under-lessee  was  not  an  assign  ; 
and  that,  therefore,  the  lessee's  covenant  had  not 
been  broken. 

Villiers  r.  Oldcorn  and  Others,  (1904)  20 
[T.  L.  E.  11— Channell,  J. 

XVI.  EFFECT  OF  ASSIGNMENT  ON  COVE- 
NANTS. 

(a)  Assignment  of  Lease. 

188.  Covenant  Running  wit  It  I^mid — User  — 
Covenant  not  to  vse  Premises  so  «.■>•  to  he  a  Xuisance 
—  Covenant  to  Pay  Ji.red  Sum  a.<i  Liquidated 
Damages  if  Premises  used  for  Linmoral  Purpose 
— Scienter — Penalty  or  Liquidated  Damages.']  — 
A  lessee  of  certain  flats  covenanted  {inter  alia) 
that  "he  .  .  .  and  his  assigns  .  .  .  shall  not 
do  or  suffer  anything  which  shall  be,  or  tend  to 
the  annoyance,  nuisance  or  damage"  of  the 
reversioner  or  his  tenants  ;  and  "  that,  in  case 
the  said  premises  shall  be  used  as  a  brothel  or 
bagnio,  or  as  a  disorderly  house,  or  for  any 
immoral  purpose,  the  lessee,  his  executors, 
adnunistrators  or  assigns  shall  (without  jire- 
judice  to  the  proviso  for  re-entiy  hci'cinafter 
contained  or  any  other  remedy  by  way  of 
injunction  or  otherwise)  pay  .  .  .  the  sum  of 
£800  by  way  of  licpiidated  damages  for  each  and 
every  case  of  such  user,  and  not  by  way  of 
penalty."  Upon  proof  of  user  for  immoral 
purposes : — 

Held — (1)    that    the    covenant    bound    the 
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assignee  of  the  lease  ;  (2)  that  it  was  not  neces- 
sary for  the  lessor  to  prove  scienter  on  the  part 
of  the  lessee ;  and  (3)  that  the  £800  could  not 
be  regarded  as  a  penalty. 

Lord  Howard  de  Walden  r.  Baeber  and 
[ANOTHEU,  (1903)  19  T.  L.  R.  183— Wright,  J. 

189.  Covenant  llunning  ivith  the  Land — Lease 
and  Under-lease — Corenant  by  Under-lessor  to 
Perform  Covenants  in  Lease — Covenant  to  Itepa'ir 
— Covenant  to  Indemnify P\ — A  lease  of  land  con- 
tained a  covenant  by  the  lessee  to  keep  all  build- 
ings erected  on  the  land  in  repair,  with  a  proviso 
for  re-entry  on  breach  of  the  covenant.  Part  of 
the  land  comprised  in  the  lease  was  under-l(;t,  the 
under-lease  containing  a  covenant  by  the  under- 
lessor,  his  executors,  administi'ators,  and  assigns, 
to  perform  the  several  covenants  and  conditions 
contained  in  the  indenture  of  lease  so  far  as  the 
same  related  to  or  affected  that  part  of  the  pro- 
perty included  in  the  lease  but  not  demised  by 
the  under-lease.  The  under-lease  also  contained 
a  proviso  that  the  covenants  on  the  part  of  the 
under-lessor  were  entered  into  with  the  intention 
of  binding  him  and  his  representatives  only 
while  he  or  tliey  continued  to  hold  the  reversion, 
and  of  binding,  so  far  as  could  be,  any  other 
person  or  persons  for  the  time  being  entitled  to 
the  reversion.  Subsequently  the  lease  became 
vested  in  the  defendant,  and  the  plaintiff  became 
ass-ignee  of  the  under-lease.  The  defendant  failed 
to  perform  the  covenant  in  the  lease  to  repair 
certain  houses  erected  on  that  part  of  the  land 
not  comprised  in  the  underlease,  and  the  assig- 
nee of  the  reversion  expectant  on  the  lease 
recovered  judgment  for  possession  of  the  whole 
of  the  property  comprised  in  the  lease,  and  the 
plaintiff  was  ejected.  In  an  action  to  recover 
damages  for  breach  of  the  covenant  in  the 
underlease  : — 

Held — that  the  covenant  was  merely  col- 
lateral, and  did  not  run  with  the  land,  and  that, 
therefore,  the  plaintiff  could  not  recover. 

Decision  of  Jelf,  J.  (["1907]  1  K.  B.  612 ;  76 
L.  J.  K.  B.  314  ;  96  L.  T.  364  ;  23  T.  L.  R.  225) 
affirmed. 

Dewar  v.  Goodman,  (1907)  24  T.  L.  E.  62— 

[C.  A. 

190.  Covenant  Runnuuj  with  the  Land — Lease 
hy  Mortgagee—  Lease  Granted  as  "Agent"  — 
JligJit  of  Purchaser  to  Sue  on — Covenant  as  to 
Peiiioving  Hay  or  Manure.]— R.  was  collector  of 
rents  for  B.  and  also  mortgagee  of  his  farm,  but 
was  not  in  possession  of  it.  By  an  agreement 
under  seal,  R.,  '-as  agent,  hereinafter  called  '  the 
landlord,'  "  let  the  farm  to  S.  on  a  yearly  tenancy  ; 
the  latter  bound  himself  not  to  sell  or  remove 
hay  or  manure.  R.,  as  mortgagee,  subsequently 
sold  the  farm  to  C,  who  now  sought  to  enforce 
the  agreement  as  to  hay  and  manure  against  S. 

Held— that  the  lease  was  a  lease  by  a  mort- 
gagee, and  that  the  words  "  as  agent  "  did  not 
prevent  its  operating  on  his  legal  estate  ;  and 
that,  therefore,  his  assignee  C.  could  enforce  any 


term  in  the  agreement  which,  like   the  one  in 
question,  ran  with  the  land. 

Chapman  v.  Smith,  [1907]  2  Ch.  97  ;  76  L.  J.  Ch. 
[394  ;  96  L.  T.  662— Parker,  J. 

191.  Executors  of  Assignee — Covenant  to  Rc- 
palr — Breach  before  Assignment — Assir/nment 
by  Executors  ''as  Trustees"  —  Liability  of 
Assignee  of  E.recutorson  Covenant  to  Indemnify'.'] 
— A  lease  which  contained  a  covenant  by  the 
lessee  and  his  assigns  to  keep  the  houses  com- 
prised therein  in  repair,  became  vested  in  the 
defendants  as  the  executors  of  the  assignee  of 
the  lease.  The  houses  were  out  of  repair,  and 
the  defendants  agreed  to  sell  them  to  a  purchaser 
for  the  residue  of  the  term.  On  the  same  day 
the  plaintiff,  who  was  entitled  to  the  reversion 
on  the  determination  of  the  lease,  served  notice 
upon  the  defendants  that  the  houses  were  out 
of  repair,  giving  particulars  of  the  breaches  of 
covenant  complained  of.  The  defendants  subse- 
quently executed,  "  as  trustees,"  an  assignment 
of  the  lease  of  the  houses  to  the  purchaser,  who 
knew  of  their  condition  and  of  the  service  of  the 
notice,  and  the  purchaser  covenanted  that  he 
would  thenceforth  pay  the  rent  reserved  by  the 
lease,  and  observe  and  perform  the  lessee's  cove- 
nants therein  contained,  and  from  the  payment 
and  performance  thereof  respectively  would  keep 
indemnified  the  defendants,  and  the  estate  and 
effects  of  their  testator.  The  houses  not  having 
been  put  into  repair,  the  plaintiff  brought  an 
action  against  the  defendants  to  recover  damages 
for  breaches  of  the  covenant  to  repair  specified 
in  the  notice,  and  the  defendants  served  a 
third-party  notice  on  the  purchaser,  claiming 
indemnity  from  him  under  his  covenant  to 
indemnif3^ 

Held — that  the  defendants  were  entitled  to 
an  indemnity  from  the  assignee  against  their 
liability  for  the  breaches  of  the  covenant  to 
repair. 

GoocH  V.  Clutterbuck,  [1899]  2  Q.  B.  148  • 

[68  L.  J.  Q.  B.  808  ;    47  W.  R.  609  ;  81  L.  t' 

9  ;  15  T.  L.  R.  432— C.  A. 

192.  Option  to  purchase  Freehold — "Assigns" 
— Equitable  Assignee — Possession — Waiver  of 
Notice  of  Exercise  of  Option — Estoppel.] 

HELD,byRomer,  J.,  that  an  equitable  assignee 
of  the  legal  owner  of  a  lease,  although  in  posses- 
sion and  paying  the  rent  reserved  by  the  lease, 
is  not  an  "  assign  "  within  the  meaning  of  a 
covenant  therein  giving  a  right  of  pre-emption 
of  the  freehold  to  the  lessee,  his  executors, 
administrators,  or  "  assigns  "  ;  and  therefore  the 
plaintiff  as  such  assignee,  was  not  entitled  in 
equity,  as  against  the  lessor  or  his  assigns,  to 
enforce  such  right  of  pre-emption. 

Cox  V.  Bishop  (  (1857)  8  D.  M.  &  G.  815  ■  26 
L.  J.  Ch.  389  ;  5  W.  R.  437)  followed. 

Held,  on  appeal,  that,  upon  the  facts,  the 
defendant  (an  assignee  of  the  lessor)  had  waived 
his  right  to  receive  notice  of  the  plaintiff's  option 
to  purchase  the  freehold,  and,  therefore,  was  pre- 
cluded from  taking  the  objection  that  the  plain- 
tiff was  not  entitled  to  exercise  the  right  of 
pre-emption. 

17—2 
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Effect  of  Assignment  on  Covenants — Continued. 

Decision  of  Koraer.  J.  ([1899]  1  Ch.  86;  68 
L.  J.  Ch.  13;  47  W.  R.  93;  15  T.  L.  K.  23) 
reversed. 

Friary.  Holrovd  &  Healey's  Breweries, 

[Ld.    r.    SiNGLKTON,    [1899]    2   Ch.   261  ;    68 

L.  J.  Ch.  622  ;  47  W.  R.  662  ;  81  L.  T.  101  ; 

15  T.  L.  R.  448— C.  A. 

193.  Lease — Option  to  Purchase  Freehold  — 
li  idea  gainst  Perpetuities — Proviso  rtinning  with 
Land.]  —A  lease  of  land  for  99  years  contained 
a  clause  which  provided  that  in  case  the  lessee, 
his  heirs  or  assigns,  should  at  at  any  time  during 
the  term  become  desirous  of  purchasing  the  fee 
simple  of  the  demised  land  or  any  portion  thereof 
not  less  than  one  acre,  for  a  specified  sum,  then 
upon  the  receipt  of  the  amount  of  the  purchase- 
nionev  for  the  same,  the  lessor,  his  heirs  or 
assigns,  would  execute  a  conveyance  or  other 
assurance  of  the  land  in  favour  of  the  lessee,  his 
heirs  and  assigns. 

IlEliD,  by  Warrington,  J.,  that  the  above 
option  to  purchase  was  void  ;is  creating  an 
executory  interest  in  land  which  might  arise 
after  the  period  allowed  by  the  rule  against 
perpetuities. 

London  cS'  Soidh  Western  Ry.  Co.  v.  Gomm 
((1882)  20  Ch.  D.  562  ;  51  L.  J.  Ch.  530  ;  30  W.  R. 
620  •  46  L.  T.  449— C.  A.)  followed  ;  Muller  v. 
Traford  ([1901]  1  Ch.  54  ;  70  L.  J.  Ch.  72  ;  49 
W.  K.  132— Farwell,  J.,  No.  43,  supra)  discussed. 

Held,  by  the  C.  A.,  that  such  a  covenant 
could  not  run  with  the  land  to  as  to  be  enforce- 
able by  the  lessee's  assignee,  for  it  did  not 
directly  affect  or  concern  the  land  regarded  as 
the  subject  matter  of  a  lease,  and  had  nothing 
to  do  with  the  tenancy  or  its  term  ;  senible,  also, 
the  option  was  void  for  remoteness. 

Decision  of  Warrington,  J.  (53  W.  R.  203  ;  92 
L.  T.  292  ;   21  T.  L.  R.  78)    afBrmed  on  other 
grounds. 
WooDALL  r.  Clifton,  [190.5]    2  Ch.  257;    74 

[L.  J.  Ch.  555  ;  54  W.  R.  7  ;  93  L.  T.  257  ;  21 
T.  L.  R.  581— C.  A. 

194.  Suh-lea.se  hj  As-slf/nee  h>j  iray  of  Mortgage 

Snh-lcssee  in  Pos.wxsion — Les.'^ees  compelled  to 

pay  Bent— Bight  of  Action  hy  Lessees  against 
3[ortgagee — Pririty  of  Estate.']— The  plaintiffs, 
being  the  lessees  of  premises,  assigned  their  term 
to  P.,  who  sub-let  the  premises  to  the  defendants 
for  the  residue  of  the  term,  except  the  last  day, 
by  way  of  mortgage.  The  mortgage  contained 
a  covenant  on  the  part  of  the  defendants  that, 
if  they  entered  into  possession  of  the  premises 
under  their  powers,  or  received  the  rents  and 
profits,  they  would  pay  the  rent  reserved  by  the 
original  lease.  The  defendants  entered  into 
possession,  and  P.  became  bankrupt.  The  defen- 
dants did  not  pay  the  rent  reserved  by  the 
original  lease,  which  accrued  due  while  they 
were  in  possession,  and  the  lessor  compelled  the 
plaintiffs  to  pay  it,  who  sued  the  mortgagee  to 
recover  the  amount  so  paid  by  them. 

Held— that  the  plaintiffs  were  not  entitled 
to  recover  from  the  defendants  the  amount  so 


paid  for  rent,  as  there  was  no  contract  or  privity 
of  estate  between  them. 

Moule  V.  Garrett  ((1870)  L.  R.  5  Ex.  132  ;  39 
L.  J.  Ex.  69;  22  L.  T.  (N.,s.),343  ;  and  (1872) 
L.  R.  7  Ex.  101  ;  41  L.  J.  Ex.  62  ;  20  W.  R.  416  ; 
26  L.  T.  (N.s.)  367)  explained. 

Bonner  r.  Tottenham  and  Edmonton  Per- 
[manent  Investment  Building  Society, 
[1899]  1  Q.  B.  161  ;  68  L.  J.  Q.  B.  114  ;  47 
W.  R.  161  ;  79  L.  T.  611  ;  15  T.  L.  R.  76— 

C.  A. 

(b)  Assignment  of  Eeversion. 

195.  Continued  Lialility  of  Assignor  on  ex- 
press Covenants — Covenant  to  carry  out  Aioard 
when  made— (^2  Hen.  8,  c.  34),  ss.  1,  2.]— A 
lessor,  who  has  demised  premises  by  a  lease 
under  seal,  and  then  assigns  his  reversion, 
remains  liable  upon  express  covenants  in  such 
lease  to  his  lessees  and  their  assigns. 

Where  a  lease  contained  a  covenant  by  the 
lessor  to  carry  out  repairs,  the  amount  of  which 
was  the  subject  of  a  pending  arbitration  under 
an  expired  lease  between  the  same  parties : — 

Held — that  the  lessor,  though  he  subsequently 
assigned  his  reversion,  could  be  sued  for  a  breach 
of  such  covenant  by  assignees  of  the  term. 

Pedes  V.  jUills  ([1898]  A.  C.  360:  67  L.  J, 
P.  C.  25  ;  46  W.  R.  398  ;  78  L.  T.  206— P.  C, 
infra') — dictum  of  Lord  Macnaghten  approved 
and  followed. 

Stuart  and  Others  v.  Joy  and  Another, 

[1904]   1   K.  B.  362  ;  73  L.  J.   K.  B.  97  ;    90 

L.  T.  78  ;  20  T.  L.  R.  109— C.  A. 

196.  Covenant  running  with  Beversion  — 
Whether  incident  to  Bclation  of  Landlord  and 
'Jena nt  or  preparatory  to  it.] — The  burden  of  a 
covenant  in  a  lease  incident  to  the  relation  of 
landlord  and  tenant  falls  on  the  specific  devisee 
of  the  estate,  but  the  burden  of  a  covenant  to  do 
something  preparatory  to  the  complete  establish- 
ment of  that  relation  falls  upon  the  general  estate 
of  the  lessor. 

A  lease  contained  a  covenant  that  the  lessor 
would,  within  a  year,  lay  down  a  specified  quan- 
tity of  lantl  in  grass  ;  it  also  contained  a  declara- 
tion "that  there  shall  not  be  implied  in  this 
lease  any  covenant  or  provision  whatever  on  the 
part  of  either  of  the  parties." 

Hkld  (reversing  the  judgment  of  the  Court 
below) — that  the  covenant,  as  qualified  by  the 
declaration,  was  a  condition  of  the  letting,  not  a 
condition  of  the  leas-e,  and  did  not  run  with  the 
reversion,  but  that  the  general  estate  of  the  lessor 
was  liable  in  damages  for  the  breach  of  it. 

Marshall  v.  Ilolloway  (5  Sim.  186)  discussed  ; 
Mansel  v.  Morton  (22  Ch.  Div.  769)  explained. 

EccLES  r.  Mills,  [1898]  A.  C.  360:  67  L.J. 

[P.  C.  25  ;  78  L.  T.  206 ;  14  T.  L.  R.  270 ;  46 

W.  R.  398— P.  C. 

197.  Lease  by  Tenant  for  Life — Covenaid  iy 
Lessor  and  Assigns — Death  of  Lessor — Liability 
of  Executors — Covenant  and  Proviso — Construc- 
tion.]— A.  a  tenant  for  life,  under  the  powers  of 
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Effect  of  Assignment  on  CoYen&Jits— Continued. 
the  Settled  Land  Acts  granted  to  B  a  lease  con- 
taining the  following  covenant :  "  And  the  lessor 
hereby  for  himself  and  his  assigns  covenants 
with  the  lessee  that  he  will  pay  the  tithe  rent- 
charge  on  the  said  premises,  also  that  he  the 
assignor  or  his  assigns  or  the  succeeding  tenants 
will  at  the  expiration  or  sooner  determination  of 
the  said  term  take  and  pay  for  the  growing 
crops  and  manure  then  upon  the  said  demised 
premises  and  the  unexhausted  tillages  and  dress- 
ings according  to  tlie  custom  of  the  country  at  a 
fair  valuation  to  be  made  by  two  valuers,  one  to 
be  chosen  by  each  party,  or,  in  the  event  of  their 
differing,  then  by  a  third  person  to  be  chosen  by 
such  valuers."  ..."  Provided  also  that  in  the 
event  of  the  lessor  or  his  assigns  at  any  time  or 
times  and  from  time  to  time  desiiing  during 
the  said  term  to  resume  possession  of  any  of  the 
lands  (but  not  the  house,  garden,  building,  or 
yards)  comprised  in  this  demise  for  any  purpose 
other  than  agriculture  it  shall  be  lawful  for  him 
and  them  so  to  do  upon  giving  to  the  lessee,  his 
executors,  administrators,  or  assigns,  or  leaving 
upon  some  part  of  the  demised  premises  three 
calendar  months'  notice  in  writing  of  such 
desire,  and  thereupon  at  the  expiration  of  such 
notice  a  reduction  of  "  rent  should  be  made, 
"  and  the  lessor  or  his  assigns  shall  .  .  .  pay  to 
the  lessee,  his  executors,  administrators,  or 
assigns,  for  the  growing  crops,"'  &c.,  "and  for 
the  unexhausted  tillages  and  dressings  the  like 
amount  as  he  or  they  would  be  entitled  to  upon 
(liiitting,  pursuant  to  the  covenant  of  the  lessor 
in  that  behalf  before  contained."  A.  having 
(lied, the  owners  of  the  fee  sold  a  certain  portion 
of  the  demised  property  to  a  company,  subject  to 
the  tenancy  and  to  the  payment  of  compensa- 
tion, &c.,  under  the  lease.  The  plaintifis  (B.'s 
executors)  paid  rent  in  respect  of  this  portion  to 
tlie  company,  and,  notice  having  been  given  by 
the  company  to  the  plaintiffs  tliat  they  intended 
to  resume  possession,  it  was  agreed  that  the 
company  should  pay  the  plaintiffs  £50  in  respect 
of  the  unexhausted  improvements.  The  plain- 
tiffs could  not  obtain  this  amount,  and  they 
then  sued  A.'s  executors  on  the  covenant  in  the 
lease. 

Held — that,  upon  the  true  construction  of 
the  proviso,  it  was  not  a  covenant  binding  A.'s 
executors  to  pay  compensation  if  the  owners  for 
the  time  being  failed  to  fulfil  their  obligations 
under  it. 

Bath  v.  Bowles,  (1906)  93  L.  T.  801— Div.  Ct. 

198.  Mortgage  hy  Lessor — Assignees  oj  Mort- 
gagor—  ^^ Assigns  of  a  Lessor" — Action  by 
Assignees  to  recover  Possession  for  Breach  of 
Covenants — '■'■Notice  specifying  the  particular 
Breach'"— Judicat'ure  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  25,  siib-s.  5 — Conveijancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  14, 
sub-ss.  1,  3.]— An  action  was  brought  by  the 
assignees  of  the  equity  of  redemption  to  recover 
possession  for  a  forfeiture  and  for  mesne  profits. 
The  plaintiffs  had  since  1887  been  in  possession  of 
the  equity  of  redemption,  and  had  received  the 
rents  and  profits.  The  mortgagees  took  no 
actual  steps,  but  as  to  the  first  mortgagee,  who 


had  the  legal  estate,  an  order  was  made  at 
chambers  that  he  should  be  joined  at  the  trial  if 
the  judge  should  think  it  necessary,  and  he  was 
so  joined  at  the  trial.  The  second  mortgagee  was 
also  willing  to  be  made  a  party. 

Held,  that  while  sect.  25,  sub-sect.  5,  of  the 
Judicature  Act,  1873,  gives  the  mortgagor  legal- 
rights  which  he  had  not  before,  it  does  not  give 
to  a  mortgagor  any  jjower  of  re-entry  or  right  of 
forfeiture  which  he  had  not  before.  The  mort- 
gagee alone  can  elect  to  re-enter  for  a  forfeiture. 
A  mortgagor,  when  the  etjuity  of  redemption  is 
in  him,  and  he  is  in  possession  of  land  subject  to 
a  lease,  cannot  therefore  re-enter  for  breach  of  a 
covenant  to  repair. 

Judgment  of  Ridley,  J.   (68  L.  J.  Q.  B.  988  ; 
81  L.  T.  542)  reversed. 

Matthews  v.  Usher,  [1900]  2  Q.  B.  535  ;  69 
[L.  J.  Q.  B.  856  ;  19  W.  R.  40  ;  83  L.  T.  353  ; 
16  T.  L.  R.  493— C.  A. 
And  see  No.  137,  svpra. 


LAND   TAX. 

1.  Hospitals  —  Lands  belonging  to  Hospitals  in 
Hand  or  in  Occupation  of  Tenants — Ej-eniption 
—  Land  Tax  Act,  1797  (38  Geo.  3,  c.  5), 
.y.s'.  25-29.] — Certain  lands  with  buildings  on 
them  were  the  property  of  St.  Thomas', 
St.  Bartholomew's,  and  Bridewell  Hospitals. 
The  lands  had  been  so  since  1622.  From  1780 
down  to  the  present  time,  with  the  exception  of 
the  year  1835,  they  had  been  under  leases  to 
tenants.  Down  to  1835  the  leases  always  con- 
tained covenants  by  the  lessees  to  pay  all  rates 
and  taxes.  In  1835  the  lands  were  in  hand. 
Since  1835  the  covenants  had  been  to  pay  land 
tax  si)ecitically  and  all  other  rates  and  taxes. 
During  the  periods  when  the  lands  were  on  lease 
the  tenants  were  always  assessed  to  the  land  tax 
and  paid  it.  In  1835  the  hospitals  were  assessed 
and  paid.  The  assessments  earlier  than  1 780  could 
not  be  found.  The  defendant,  as  tax-collector, 
claimed  land  tax  payable  on  January  1st,  1899. 

Held — that  the  lands  belonged  to  the  hosi)itals 
on  or  before  March  25th,  1693,  and  the  explana- 
tion of  the  fact  that  the  hospitals  paid  tax  from 
1780  down  to  the  Land  Tax  Act,  1797,  was  that 
when  each  annual  Act  passed  there  was  already 
a  covenant  which  properly  brought  the  property 
in  question  under  the  ojieration  of  what  is  now 
sect.  27  of  the  Land  Tax  Act,  1797,  and  it  was 
erroneously  supposed  both  by  the  assessors  and 
by  the  tenants  that  the  section  operated  after 
the  contracts  existing  when  the  Act  was  made 
perpetual  had  run  out ;  that  the  single  case  of 
payment  in  1835  could  not  be  said  to  have  any 
serious  weight  ;  and  that  the  plaintiffs  were 
entitled  to  a  declaration  that  the  lantis  in  ques- 
tion were  not  liable  to  land  tax,  whether  in  the 
hands  of  the  plaintiffs  or  in  those  of  the  tenants. 

St.  Thomas',  St.  Bartholomew's  and  Bride- 

[WELL   Hospitals  r.   Hudgkll,    [1901]    1 

Q.  B.  364  ;  70  L.  J.  Q.  B.  115  ;  65  J.  P.  149  ; 

83  L.  T.  677  ;  17  T.  L.  R.  86— Div.  Ct. 
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2.  PuMic  Conrenlencea  inider  Street — Whctlier 
Asscusuhle  to  Land  Td-i'—PHhiic  Health  (^London') 
Art,  18'J1  (54  &  55  Vict.  c.  76),  ss.  44,  iTi—Laiid 
Tax  Art,  1797  (88  Geo.  3,  c.  5),  s.  4.]— A  metro- 
liolitau  borough  council  constructed  and  main- 
tained public  lavatories  and  sanitary  conveniences 
beneath  a  street  under  the  powers  conferred 
upon  them  by  the  Public  Health  (London)  Act, 
1S91. 

Held  (Mathew,  L.J.,  dissenting)  that  the 
Council  had  not  a  mere  easement  over  the  site 
but  such  ])ro[>eity  in  it  as  i-endered  them  liable 
for  Lind  tiix  in"^  resi)ect  of  the  conveniences 
(except  so  far  as  it  had  been  redeemed),  and 
that  they  were  not  exempt  on  the  ground  that 
tiie  conveniences  were  designed  for  the  use  of 
the  public. 

Tinihr\d{je  Wells  Covporation  v.  Baird  ([1890] 
A.  0.  434  ;  05  L.  J.  Q.  V>.  451 ;  00  J.  P.  788  ;  74 
L.  T.  385— H.  L.)  and  Metropolitan  Ry.  v.  Fowler 
([1893]  A.  C.  410  ;  02  L.  J.  Q.  B.  553  ;  57  J.  P. 
756;  42  W.  11.  270;  69  L.  T.  390— H.  L.) 
discussed. 

Decision  of  Wright,  J.  ([1904]  1  K.  B.  19  ;  73 
L.  J.  K.  B.  8  ;  08  J.  P.  67  ;  52  W.  E.  350 ;  89 
L.  T.  562  ;  20  T.  L.  11.  30)  reversed. 

Westminster     Corporation    v.    Johnson  ; 

[westiminster    corporation    v.    fuller, 

[1904]    2  K.  B.  737  ;  73  L.  J.  K.  B.  774;    08 

J.    P.    549  ;    53  W.   R.  4  ;   91  L.  T.    334  ;  20 

T.  L.  K.  701  ;  2  L.  G.  E.  1378— C.  A. 

3.  Redempt'ion  —  "Lands''  —  Uuworlted 
Minrrals  under  Land — Mineral's  Worhed  sulj- 
sequentli/  to  liedeniption — Minerals  Inrluded  in 
lied r motion— Land  Tux  Act.  1797  (38  Geo.  3, 
e.  5),  .s\  4 — Land  Ta,v  Redemption  Act,  1802 
(42  Geo.  3,  c.  110),  ss.  8,  38.]— Where,  by  a 
redemption  contract,  land  tax  is  redeemed  in 
respect  of  "lands,"  the  word  "  lands  "  includes 
everything  down  to  the  centre  of  the  earth, 
unless  at  the  time  of  redemption  there  is  in 
existence  a  separate  and  distinct  hereditament 
liable  to  be  separately  assessed. 

In  the  year  1800  land  tax  was  redeemed  in 
respect  of  certain  "lands"  under  which  there 
existed  unopened  seams  of  coal.  Subsequently 
to  the  redemption  mines  were  ojjcned  for  the 
jiurpose  of  woiking  the  seams  of  coal,  and  the 
Land  Tax  Commissioners  claimed  to  be  entitled 
to  assess  such  mines  to  land  tax. 

Held — that  the  mines  were  not  assessable. 

Newton.  Chambers  &  Co.,  Ld.  r.  Hall,  [1907] 
[2  K.  B.  440  ;  76  L.  J.  K.  B.  908  ;  71J.  P. 
388  ;  96  L.  T.  743  ;  23  T.  L.  R.  511— Bray,  J. 

4.  Redenijition  —  Rcrorenj  —  Limitation  — 
Prriodiral  Payment  —  "  Rrnt" —  Ijand  Ta.v 
Itrdemption  Art.  1802  (42  Geo.  3,  c.  116), 
s.  I2'ii— Real  Properfi/  Limitation  Act,  1833 
(3  \:  4  Will.  4,  e.  27),  ss.  ],  2— Real  Properti/ 
Limitation  Art,  1874  (37  &  88  Vict.  c.  57), 
ss.  1,  8.] — In  1874  P.,  the  lessee,  redeemed  the 
land  tax  on  certain  property  under  the  powers 
given  by  the  Land  Tax  Eedemption  Act,  1802. 
A  formal  assignment  of  the  benefit  of  the 
redemption  was  made  afterwards  to  the  plaintiff. 


The  leases  became,  in  1885,  vested  in  the  defen- 
dant, who  by  mistake  paid  the  land  tax  to  the 
Commissioners  thenceforth  until  the  year  1900. 
The  plaintiff,  on  receiving  the  certificate  of 
redemption,  ])ut  it  away  with  his  title-deeds,  and 
forgot  all  about  it  until  the  year  1900.  He 
brought  an  action  to  recover  £9,  being  one 
annual  payment,  for  which  the  tax  was  redeemed, 
due  January  1st,  1900, 

Held — that  the  2nd  section  of  the  Real 
Projjerty  Limitation  Act,  1833  (read  with  the 
Real  Property  Limitation  Act,  1874)  api)lied  ; 
that  this  was  a  periodical  payment  within  the 
meaning  of  sect.  1  of  the  Real  Pi'operty  Limita- 
tion Act,  1833 ;  that  the  right  to  recover  it 
after  the  lapse  of  twelve  years  had  gone  ;  and, 
therefore,  judgment  should  be  for  the  defendant. 

Decision  of  Div.  Ct.  ([1901]  2  K.  B.  7  :  70 
L.  J.  K.  B.  556  ;  65  J.  P.  533  ;  84  L.  T.  684) 
affirmed. 

Skene  r.  Cook,  [1902]  1  K.  B.  682  ;  71  L.  J. 

[K.  B.  446  ;  50  \V.  R.  506  ;  86  L.  T.  319  ;  18 

T.  L.  R.  431— C.  A. 
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LETTERS   PATENT. 

See  Patents  and  Inventions. 
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See  aho  Copyright 
MENT,  No.  8. 


Discovery  ;  ,Judg- 


I.  LIBEL. 


(a)  Fair  Comment  on  Matter  of  Public 
Interest. 

1.  Criticism  in  JVeivsjxiper — Limits  of  Com- 
ment —  Judge  and  Jury.] — When  a  plaiutiif 
complains  of  something  which  he  admits  to  be 
criticism  of  a  matter  of  public  interest,  it  lies 
upon  him  to  show  that  it  is  a  libel,  i.e.,  that  it 
travels  beyond  the  limits  of  "  fair "  criticism  ; 
and  it  is  for  the  judge  to  say  whether  it  is  reason- 
ably capable  of  being  so  interpreted. 

"Fair"  in  this  sense  has  nothing  to  do  with 
what  "the  ordinary  reasonable  man'"  would 
regard  as  a  correct  appreciation  of  the  work 
criticised  ;  and  the  jury  have  no  right  to  sub- 
stitute their  own  opinion  of  the  merits  of  such 
work  for  that  of  the  critic,  or  try  the  "  fairness  " 
of  the  criticism  by  any  such  standard. 

Seville,  in  the  case  of  a  literary  work  there 
can  hardly  be  "  unfair"  criticism  ;  for  in  order 
to  be  "unfair"  it  must  have  passed  altogether 
outside  the  domain  of  criticism.  Thus  it  ceases 
to  be  criticism  if  it  is  irrelevant,  or  takes  the 
form  of  an  attack  on  the  author's  character,  or 
imputes  to  him  something  which  he  never  wrote. 

The  plaintiff,  an  author  and  actor,  complained 
of  a  criticism  of  one  of  his  plays  ;  it  was  admitted 
that  there  was  no  evidence  of  malice,  no  personal 
imputations,  and  no  misrepresentation  as  to  the 
contents  of  the  play.     The  jury  awarded  £100. 

Held — that,  on  the  principles  laid  down 
above,  there  was  no  evidence  to  support  a 
rational  verdict  for  the  plaintiff. 

Merirale  r.  Car.wn  ((1888)  20  Q.  B.  D.  275  ; 
62  J.  P.  261  ;  36  W.  R.  231  ;  58  L.  T.  331— C.  A.) 
and  Henwood  v.  Harrison  ((1872)  L.  R.  7  C.  P. 


606  ;  41  L.  J.  C.  P.  200  ;  20  W.  R.  1000  ;  26  L.  T. 
938)  discussed  and  followed. 

M'QuiRE  r.  Western  Morning  News  Co.  Ld. 
[1903]  2  K.  B.  100  ;  72  L.  J.  K.  B.  612  ;  51 
W.  R.  689 ;  88  L.  T.  757  ;  19  T.  L.  R.  471— 

C.  A. 

2.  Tmjmtatioii  of  Motives.']  —  If  a  critic 
imputes  to  the  person,  whose  acts  he  is  criticis- 
ing, base  and  sordid  motives  not  warranted  by 
the  facts,  he  cannot  to  an  action  for  libel  plead 
successfully  the  defence  of  "  fair  comment." 

Campbell  v.  Spottiswoode  (  (1863)  32  L.  J.  Q.  B. 
185  ;  3  B.  &  S.  769  ;  11  W.  R.  569  ;  8  L.  T.  201) 
followed. 

j\rQuire  V.  Western  Morning  Xnvs  Co.  ([1903] 
2  K.  B.  100  ;  72  L.  J.  Q.  B.  6i2  ;  51  W.  R.  689  ; 
88  L.  T.  757  ;  19  T.  L.  R.  471— C.  A.,  snpra?) 
distinguished. 

JoYNT    r.    Cycle    Trade    Publishing    Co., 

[1904]  2  K.  B.  292  ;   73  L.  J.  K.  B.  7.52  ;    91 

L.  T.  155— C.  A. 

3.  Malice — Etidence  of.] — Where  in  an  action 
for  libel  the  defence  is  that  the  matter  com- 
plained of  is  fair  comment  on  a  matter  of  public 
interest,  extrinsic  evidence  is  admissible  to  prove 
actual  malice  on  the  part  of  the  writer  thereof. 
Comment  which  is  actuated  by  malice  cannot  be 
deemed  fair.  In  this  respect  the  defence  of  fair 
comment  and  the  defence  that  the  words  were 
published  on  a  privileged  occasion  stand  on  the 
same  footing. 

Camplell  v.  Spottiswoode  ((3  B.  &  S.  769  ;  32 
L.  J.  Q.  B.  18.5)  and  Merirale  v.  Carson  ((1888) 
20  Q.  B.  D.  275  ;  52  J.  P.  261  ;  36  W.  R.  231  ;  58 
L.  T.  331— C.  a.)  discussed. 

Thomas  r.  Bradbury,  .\gnew  &  Co.,  Ld.  and 
[Another,  [1906]  2  K.  B.  627  ;  75  L.  J.  K.  B. 
726  ;  54  W.  R.  60S  ;  95  L.  T.  23  ;  22  T.  L.  R. 

656— C.  A. 

4.  Xewspcqjer  Report  of  a  Meeting  of  Share- 
holders— "  Matter  not  of  Puldic  Concern" — Law 
of  Libel  Amendment  Act,  1888  (51  &  52  Vict. 
c.  64),  s.  4.] — A  report  of  any  statement  made  at 
a  meeting  of  shareholders  of  a  public  company, 
called  with  the  object  of  obtaining  further 
capital,  which  is  strictly  confined  to  a  discussion 
of  the  company's  financial  position,  is  privileged  ; 
but  where  a  part  of  a  report  of  a  meeting  where 
the  chairman  expressed  his  opinion  or  impression 
that  the  plaintiff,  who  had  been  dismissed,  had 
been  guilty  of  criminal  conduct  as  a  servant  of 
the  company,  is  not  privileged,  as  such  a  charge 
ought  not  to  influence  any  reasonable  man  who 
contemplated  either  the  buying  or  selling  of 
shares  or  any  other  business  transaction  of  the 
company. 

PONSFORD  r.  The  "Financial  Times,"  Ld., 
[and    Hart,    (1900)    16    T.    L.   R.    248  — 

Mathew,  J. 

(b)  Miscellaneous. 

5.  Adrerti.'tements — U.'ie  of  Physician's  Xame 
in  an  Advertisement  of  a  Mineral  Water — Injury 
to    Property,     Business    or    Profession.']  —  A 
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Libel — Continved. 

physician  sued  the  defendant  for  libel  because 
the  defendant  published  in  a  leaflet,  copies  of 
which  were  circulated  as  advertisements,  an 
allegation  that  the  plaintiff  was  prescribing  the 
defendant's  mineral  water  as  an  habitual  drink, 
and  had  said  that  nothing  had  done  his  gout 
so  much  good.  A  verdict  was  found  for  the 
defendant. 

Held — that  there  was  no  libel,  as  the  plaintiff 
had  wholly  failed  to  prove  more  than  a  user  of 
his  name  by  the  defendant,  and  had  failed  to 
prove  any  injury  done  to  him  or  his  property, 
business  or  profession  ;  and  that  the  plaintiff's 
application  for  an  injunction  to  restrain  the 
defendant  from  continuing  to  publish  the  mat  -^r 
complained  of  must  be  refused. 

DOCKERELL  r.   DouGALL,  (18tl9)  80  L.  T.  55t 
[15  T.  L.  R.  333— C.  A. 

6.  Illegality — Money  paid  iinder  Contract— 
Co)itraei  to  pulli.sh  Lihellons  Pamjjhlet —  Bight 
to  recover  Money  hack,'] — The  plaintiff,  against 
whom  a  verdict  and  judgment  were  pronounced 
in  an  action  for  breach  of  promise  of  marriage, 
prepared  a  manuscript  dealing  with  the  action, 
which  contained  certain  defamatory  statements. 
The  ])laintiff  entered  into  a  contract  with  the 
defendants  through  their  agent,  whereby  the 
defendants  agreed  to  print  a  certain  number  of 
copies  of  the  manui?cript,  and  the  plaintiff  |>aid 
them  £50  on  account,  and  gave  them  an  indem- 
nity against  any  damages  to  which  they  might 
be  liable  owing  to  the  printing  of  the  manuscript. 
The  plaintiff  and  the  defendants'  agent  knew, 
but  the  defendants  did  not  know,  that  the  manu- 
script contained  libellous  matter.  The  defen- 
dants had  the  manuscript  set  up  in  type  and 
several  proofs  were  struck,  but  they  refused  to 
perform  the  contract  upon  the  ground  that  the 
manuscript  contained  libellous  matter.  The 
plaintiff  claimed  the  return  of  the  £50,  and  the 
defendants  counterclaimed  for  the  cost  of  the 
printing  already  done. 

Held — that  the  contract,  being  one  to  print 
and  publish  libellous  matter,  was  illegal,  and 
the  plaintiff  was  not  entitled  to  recover  back  the 
money  paid  under  it ;  and  that,  as  the  knowledge 
of  the  (lefendants'  agent  must  be  taken  to  be  the 
knowledge  of  the  defendants,  the  latter  were  not 
entitled  to  recover  on  the  counterclaim. 

Aptuokp  r.  Neville  &  Co.,  (1907)  23  T.  L.  R. 
[575— Pickford,  J. 

7.  Lihel  0)1  a  Deceawd  Person.] — An  action 
will  not  lie  in  respect  of  a  libel  upon  a  deceased 
person,  e.g.^i  a  statement  that  he  committed 
suicide. 

Broom  r.  Kitchik,  (1905)  G  F.942— Ct.  of  Sess. 

(c)  Practice. 

And  see  PLEADlNa,  Nos.  22,  28  ;    TraC- 
TicE  AND  Procedure,  Nos.  90-92. 

8.  Costs — Pleading  Just/ ficatioii  and  Pricilege 
— Malice — Defendant's  Allegations  Untrue  hut 
made    witliout     Malice  —  Plaintiff    disallowed 


Costs  of  Witnesses  whose  Eridence  loas  material 
on  Questions  of  Justijication  and  ^lalice.] — An 
action  was  brought  for  libel  and  slander  by  a 
hay  merchant  against  a  member  of  Parliament. 
The  statements  complained  of  were  that  certain 
hay  shipped  by  the  plaintiff  for  the  use  of  the 
forces  in  South  Africa  was  rotten  and  liable  to 
spontaneous  combustion.  The  defendant  pleaded 
justification  and  privilege.  The  jury  found 
against  the  defendant  on  the  issue  of  justification, 
but  they  found  that  the  defendant  had  made  the 
allegations  without  malice,  and  judgment  was 
entered  for  the  defendant:  with  costs.  The 
plaintiff  carried  in  a  bill  of  costs,  in  which  he 
included  the  expenses  of  witnesses  who  were 
called  for  the  purpose  of  defeating  the  defendant's 
plea  of  justification, 

H  KLD — that  as  the  evidence  of  such  witnesses 
was  also  material  to  the  question  whether  or  no 
the  defendant  was  actuated  by  express  malice 
in  making  the  allegations,  the  costs  of  those 
witnesses  could  not  be  allowed. 

The  injustice  of  the  rule  that  where  a  man 
has  gone  down  to  trial  to  prove  untrue  allega- 
tions he  is  to  receive  the  costs  of  the  witnesses 
whom  he  adduced  to  prove  that  falsehood,  laid 
down  in  Harrison  v.  Bush  ((185ti)  5  E.  &.  B. 
344  ;  2  Jur.  (n.s.)  90  ;  25  L.  J.  Q.  B.  99),  can  be 
obviated  by  an  order  of  the  judge  who  tries  the 
case. 
Brown  r.  Houston,  [1901]  2  K.  B.  855;  70 

rr..  J.  Q.  B.  902  ;  85  L.  T.  160  ;  17  T.L.  R.  683 

— C.  A. 

9.  Criminal  Information  —  Threat  to  hring 
Action — Effect  of.^—k.  magistrate  who  had  been 
libelled  in  the  discharge  of  his  duties  as 
magistrate,  and  had  demanded  an  apology,  and 
threatened  an  action  for  damages,  applied  for  a 
criminal  information  for  libel. 

Held — that  the.  rule  nisi  could  not  be  granted, 
as  the  magistrate  had  disentitled  himself  to  this 
particular  remedy  by  choosing  his  forum  and 
making  the  matter  one  of  damages. 

Ex  PARTE  Pollard,  (1901)  17  T.  L.   R.  773— 

[Div.  Ct. 

10.  Functions  of  Judge  and  Jury.] — Where  a 
document  is  incapable  of  being  a  liljel  it  is  the 
duty  of  the  judge  to  withdraw  the  case  from  the 
jury,  but  where  the  document  is  capable  of  being 
a  libel  the  question  of  whether  it  is  or  is  not  fair 
comment,  is  one  for  the  jury. 

COONEY  r.    Edwain,   (1898)   14  T.-L.    R.  34— 

[C.  A. 

11.  Interim  Injvnctlon — Picture  J'ostcards 
— Itight  to  restrain  jiuhlieation  of  Portr<iit.] — 
The  defendants  publislu'il  and  sold,  without  the 
consent  of  the  plaintiff,  postcards,  on  whicli 
were  coloured  representations  of  the  [)laintiff 
depicting  imaginary  incidents  in  her  life  ;  and 
upon  the  jjlaintiff  objecting,  they  did  not  with- 
draw them.  The  portraits  of  the  plaintiff  were 
stated  to  be  unlike  her.  The  plaintiff  thereupon 
brought  an  action  for  an  injunction  to  restrain 
the  publication  and  sale  of  the  postcards  upon 
the  ground  that  they  were  a  libel  upon  her,  or 
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that  she  was  entitled  to  restrain  the  publication 
of  a  portrait  of  herself  without  her  authority, 
and  applied  for  an  interim  injunction. 

Held — that  the  Court  would  not  grant  an 
interim  injunction,  as  no  sufficient  case  had  been 
made  out  on  either  ground. 

CoRELLi  r.  Wall,  (1906)  22  T.  L.   E.   532— 

[Eady,J. 

12.  Johidrr  of  Defendants — Separate  Causes 
of  Action — Damages — Apportionment  of  Damages 
hij  Jury — New  Trial.'] — In  an  action  for  libel  by 
the  plaintiff  against  three  defendants.  A.,  B.  and 
C,  A.,  one  of  the  joint  owners,  and  B.,  the 
publisher  of  the  newspaper  containing  the 
libel,  delivered  a  joint  defence  traversing  all 
the  allegations  in  the  statement  of  claim  and 
pleading  fair  comment.  C,  the  other  joint 
owner  of  the  newspaper  and  the  writer  of  the 
libel,  delivered  a  similar  defence  and  counter- 
claimed  for  a  libel  published  by  the  plaintiii 
against  him.  At  the  trial,  the  jury  found  a 
verdict  for  the  plaintiff,  with  £110  damages,  and 
thej^  apportioned  the  damages,  by  permission  of 
the  judge,  between  the  three  defcndimts — £100 
against  C,  and  £5  each  against  A.  and  B. ;  they 
also  found  a  verdict  of  sixpence  damages  on  the 
counter-claim  for  the  defendant  C. 

Held,  in  the  Q.  B.  Div.,  by  Andrews  and 
Boyd,  JJ.,  and  by  the  C.  A.,  that  the  jury 
had  no  power  to  sever  the  damages,  and  that 
the  judgments  entered  in  accordance  with  the 
verdict  should  be  set  aside  and  a  new  trial 
ordered . 

Held,  also,  by  the  Q.  B.  Div.  that  the 
damages  were  excessive. 

Dawson  r.  McClelland  and  Otheks,  [1899] 
[2  Ir.  R.  486,  494— A.  C. 

13.  Joinder  of  Plahitiffs — Publicatioii  in 
same  Document  of  different  Persons — Ord.  16, 
r.  1.]— Where  a  libel  is  published  in  the  same 
words  and  in  the  same  document  of  different 
persons  they  cannot  be  joined  as  plaintiffs  in 
one  action  of  libel. 

Smnrthwaite  v.  Hannay  ([1894]  A.  C.  494  ; 
63  L.  J.  Q.  B.  737  ;  43  W.'  R.  113  ;  71  L.  T."  157 
— H.  L.  (E.))  followed. 

Booth  v.  Driseoe  ((1877)  2  Q.  B.  D.  496  ;  25 
W.  R.  838 — C.  A.)  considered  and  explained. 

Peddie  v.  Kyle,   [1900]   2  Ir.   R.  265— Q.  B. 

[Div.  Ct. 

14.  Misdirect/on  —  Just  if  cation  — Fair  Com- 
ment.]— In  an  action  for  libel  against  the  pro- 
prietor of  a  nevA'spaper,  where  the  defemliint 
pleads  "justification"  and  "fair  comment,"  it 
is  a  misdirection  to  direct  the  jury  that  the 
statement  complained  of  cannot  be  regarded  as 
fair  comment  unless  the  justification  be  made 
out. 

It  is  for  a  judge  to  say,  as  a  matter  of  law, 
whether  a  personal  attack  can  be  reasonably 
inferred  from  the  statement  of  facts  upon  which 
it  purports  to  be  a  comment,  but  it  is  for  a  jury 


to  say  whether  (if  the  inference  can  be  drawn) 
it  ought  to  be  drawn. 

Dakhyl  v.  Labouchere,  (1907)  96  L.  T.  399  ; 
[23  T.  L.  R.  364— H.  L.  (E.). 

15.  Particulars— Fair  Comment.]— The  plain- 
tiff advertised  in  a  newspaper  for  a  partner  with 
£250  to  complete  the  promotion  of  a  colliery  syn- 
dicate, and  in  answer  to  an  applicant  he  sent  him 
certain  documents  relating  to  the  matter,  which 
the  applicant  forwarded  to  the  defendants,  the  pro- 
prietors of  a  financial  newspaper.  The  defendants 
in  an  article  purported  to  summarise  the  contents 
of  the  'documents  and  commented  upon  them. 
In  an  action  by  the  plaintiff  for  libel,  the 
defendants  pleaded  that  in  so  far  as  the  words 
complained  of  consisted  of  statements  of  fact 
they  were  in  their  natural  and  ordinary  signifi- 
cation true  in  substance  and  in  fact,  and  in  so 
far  as  they  consisted  of  comment  they  were  fair 
and  bond  fide  comment  upon  a  matter  of  public 
interest ;  and  they  gave  particulars  which  stated 
that  the  statements  of  fact  in  the  words  com- 
plained of  were  a  true  statement  of  matters 
appearing  in  the  documents,  and  that  the 
comments  were  fair  comments  upon  the  said 
facts  and  upon  the  plaintiff's  public  invitation 
for  money.  The  plaintiff  applied  for  further 
and  better  particulars  as  to  whether  the  defen- 
dants alleged  that  any  of  the  statements  made 
in  the  documents  were  untrue,  and,  if  so,  which 
of  them.  The  Master  and  the  judge  made  an 
order  for  "further  and  better  particulars  of 
justification." 

Held — that  the  plea  was  not  a  plea  of  justifi- 
cation, but  was  only  a  plea  of  fair  comment,  and 
that  the  plaintiff  was  not  entitled  to  the 
particulars  asked  for. 

DiGBY  V.  The  "  Financial  News,"  Ld.,  (1906) 
[23  T.  L.  R.  117— C.  A. 

(d)  Privilege. 

16.  Complaint  made  to  Stewards  of  Race 
Meetings  —  Puhlication  of  Decision?)  in  the 
"  Racing  Calendar '" — Hearing  Person  against 
whom  Complaint  made.] — Decisions,  first,  of  the 
local  stewards  of  the  Jockey  Club,  secondly,  of 
the  fact  that  the  Jockey  Club  had  investigated 
the  matter  and  had  remitted  it  to  the  local 
stewards,  and,  thirdly,  of  the  local  stewards  on 
the  second  occasion,  were  published  in  the 
"  Racing  Calendar." 

Held — that,  assuming  that  the  decisions  of 
the  J(jckey  Club  were  (/««.'i/-judicial,  the  decisions 
were  not  of  such  general  public  interest  as  to 
make  the  occasion  privileged  ;  the  decisions 
were  of  interest  to  a  section  of  the  public- — those 
interested  in  racing  matters — but  they  were  not 
of  interest  to  the  public  as  a  whole  ;  that  merely 
submitting  to  the  jurisdiction  of  the  local 
stewards  does  not  authorise  the  publication  of 
their  decision  in  the  "  Racing  Calendar"  ;  and  that 
committees  of  clubs,  in  dealing  with  complaints, 
must  follow,  not  exactly  the  rules  of  law,  but 
the  requirements  of  natural  justice — e.g.,  that 
the  person  against  whom  a  complaint  is  lodged 
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should  be  given  .a  full  opportunity  of  bringing 

his  case  before  the  tribunal. 

Hope  v.  1'Anson  and  Weatheeby,  (1902)  18 
[T.  L.  R.  201— C.  A. 

17.  Judicial  Proceedingf— Petition  for  Order 
for  Brception  of  Lunatic — Defumatorij  Statement 
in  Particulars— Lunacy  Act,  1890  (.J8  k  U  Vict. 
c.  .')),  sx.  4,  5,  6,  9,  28,  317.]— Proceedings  insti- 
tuted by  petition  under  the  Lunacy  Act,  1890, 
ss.  4  and  .5,  for  a  reception  and  detention  order, 
are  judicial  proceedings,  and  therefore,  a  de- 
famatory statement  made  in  the  statement  of 
particulars  accompanying  the  petition  is  abso- 
lutely privileged.  However,  by  sect.  .S17,  a 
person  making  a  wilful  misstatement  in  a 
petition,  statement  of  particulars  or  certificate, 
is  guilty  of  a  misdemeanour. 

HoDSON  V.  Pare,  [1899]  1  Q.  B.  4.55  ;  f.8  L.  J. 

[Q.  B.  309  ;  47  W.   R.  241  ;  80  L.  T.  1.3  ;  15 

T.  L.  R.  171— C.  A. 

18.  Pririleged  Occasion  —  Puhlication  —  Evi- 
dence of  Malice — Postcards — Plaintiff's  J\7ane 
not  appearing  on  Postcard.] — The  defendant, 
as  managing  director  of  a  limited  company, 
em))loyecl  an  architect  on  behalf  of  the  company 
to  piepare  plans  and  drawings  relative  to  a 
proposed  addition  to  the  company's  premises. 
The  architect  was  directed  to  employ  a  quantity 
surveyor  to  make  out  a  bill  of  quantities,  and  he 
instructed  the  plaintiff  to  do  this.  The  bill  of 
quantities  was  accordingly  prepared  by  the 
plaintiff,  and  copies  were  sent  to  seven  builders 
in  order  that  they  might  tender  for  the  work. 
'J  he  defendant,  thiiddng  that  the  amount  of  work 
indicated  was  much  in  excess  of  what  the  com- 
pany desired  to  be  done,  wrote  and  sent  by  post 
to  one  of  the  seven  builders  a  postcard  saying 
that  the  quantities  were  entirely  wrong,  and 
sent  by  post  to  another  a  ])ostcard  saying  that 
there  were  great  errors  in  the  quantities.  The 
plaintiff  thereupon  brought  an  action  for  libel 
against  the  defendant. 

Held — (1)  that  the  occasion  was  privileged  ; 
(2)  that  there  was  no  iniblication  until  the  post- 
card got  into  tbe  hands  of  the  builder,  because 
then  for  the  first  time  could  any  knowledge 
arise  as  to  the  person  to  whom  the  postcard 
referred,  as  the  name  of  the  plaintiff  did  not 
appear  on  the  card  ;  (3)  that  there  was  no 
eviilencc  of  malice. 

Sadgrove  v.  Hole,  [1901]  2  K.  B.  1  :  70  L.  J. 

[K.  B.  4.-)o  ;  49  W.  R.  473  ;  84  L.  T.  r)47  ;  17 

T.  L.  R.  332— C.  A. 

19.  Report  of  Judicial  Proceedings — Fair  and 
Accurate  Eepnrt.'] — Observations  made  as  to 
judging  whetlier  a  report  in  a  daily  newspaper 
of  judicial  proceedings  is  fair  and  accurate. 

Qutpre,  whether  a  report  which  contains  an 
observation  made  by  a  litigant,  though  not  in 
the  witness  box,  but  made  in  Court  in  the 
course   of   the  legal   proceedings,  thereby  loses 


the  protection  which  it  would  otherwise  have  as 
a  fair  and  accurate  report  of  judicial  proceedings. 

Hope  v.  Sir  W.  C.  Leng  &  Co.  (Sheb^field 
[Telegraph),  Ld.,  (1907)  23  T.  L.  R.  ^!43— 

C.  A. 

20.  Ih'port  of  Proceedings  in  Police  Court — 
Charge  Sheet — Minute  of  Memorandum  of  Con- 
viction— Summary  Juri.tdiction  Act,  1848  (11  & 
12  Vict.  c.  43),  s.  14.] — The  privilege  given  to 
reports  of  proceedings  in  Courts  is  based  upon 
this,  that,  as  everyone  cannot  be  in  Court,  it  is 
for  the  public  benefit  that  they  should  be  in- 
formed of  what  takes  place  substantially  as  if 
they  were  present. 

The  plaintiff  was  summoned  for  a  breach  of 
sect.  1,  sub-sect.  1,  of  the  Fertilisers  and  Feeding 
Stuffs  Act,  1893,  and  convicted.  In  a  report  of 
the  proceedings  in  the  police  court  the  de- 
fendants stated  in  their  newspaper  that  the 
plaintiff  was  prosecuted  for  "  having  issued  a 
certain  invoice  as  to  the  quality  of  manure  sold 
by  him  to  J.  S.,  on  January  2Gth,  which  he  knew 
to  be  false."  Men.s  rca  formed  no  element  of  the 
offence,  and  the  sunmions  did  not  contain  the 
words  "  which  he  knew  to  be  false  "  ;  but  these 
words  appeared  in  the  abstract  of  the  charge  in 
the  charge  sheet,  which  was  shown  to  the  de- 
fendants' reporter,  and  which  was  a  copj^  identical 
with  the  charge  sheet  subsequently  signed  by  the 
chairman  of  the  magistrates. 

Held — that  the  entry  in  the  charge  sheet  was 
not  a  minute  or  memorandum  of  the  order  for 
conviction  within  the  meaning  of  sect.  14  of  the 
Summary  Jurisdiction  Act,  1848,  and  that  pttb- 
lication  of  it  was  not  privileged. 

FuRNiss  V.  The  '-Cambridge  Daily  News," 
[Ld.,  [(1907)  23  T.  L.  R.  705— C.  A. 

21.  Statements  Made  in  lleply  to  Threat  of 
Legal  Proceedings — Malice.] — C,  a  farm  mana- 
ger, who  had  been  dismissed,  instructed  his 
solicitor  to  make  a  claim  for  damages  for  wrong- 
ful dismissal.  The  solicitor  accordingly  wrote 
to  the  employer  and  stated  that,  failing  a 
settlement,  he  had  peremptory  instructions  to 
sue.  The  employer  replied  that  the  reason  for 
C.'s  dismissal  was  "  that  1  found  him  appro- 
pjiating  my  butter  to  his  own  use,  which  butter 
he  was  in  iluty  bound  to  deliver  at  my  house." 
The  solicitor  again  wrote  intimating  that,  failing 
a  settlement,  he  had  no  alternative  but  to  pro- 
ceed. In  his  reply  ihe  employer  stated,"!  do 
not  anticipate  any  difficulty  in  proving  that  C. 
did  dishonestly  take  my  butter,"  C.  brought 
an  action  for  libel  in  respect  of  these  two 
statements. 

Held — that,  the  statements  being  made  in 
reply  to  a  threat  of  legal  proceedings,  and  being 
a  relevant  defence  to  such  i)roceedings,  were 
privileged  and  not  actionable  in  the  absence  of 
proved  malice. 

ir«/.w«  V.  M'Ewan  ([1905]  A.  C.  480  ;  74  L.  J. 
P.  C.  151  ;  93  L.  T.  489— H.  L.,  No.  43,  infra) 
applied. 

Campbell   r.   Cochrane.  (190(0  ^  F-  20.")— 

[Ct.  of  Sess. 
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(e)  Publication. 

22.  Cirmdating  Library  —  Negligent  Dis- 
semination—Omis  of  Proof.]— As  regards  com- 
munications which  are  not  privileged,  it  is 
well  settled  law  that  a  man  who  publishes  a 
libel  is  liable  to  an  action,  although  he  is  really 
innocent  in  the  matter,  and  guilty  of  no 
negligence. 

As  regards  a  person  who  is  not  the  printer  or 
the  first  or  main  publisher  of  a  work  which  con- 
tains a  libel,  but  has  only  taken  a  subordinate 
part  in  disseminating  it,  in  considering  whether 
there  has  been  publication  of  it  by  him,  the  par- 
ticular circumstances  under  which  he  dissemi- 
nated the  work  must  be  considered.  If  he  did 
it  in  the  ordinary  way  of  his  business,  the  nature 
of  the  business  and  the  way  in  which  it  was  con- 
ducted must  be  looked  at ;  and,  if  he  succeeds  in 
showing  (1)  that  he  was  innocent  of  any  know-  I 
ledge  of  the  libel  contained  in  the  work  dissemi-  ] 
nated  by  him,  (2)  that  there  was  nothing  in  the 
work  or  the  circumstances  under  which  it  came 
to  him  or  was  disseminated  by  him  which  ought 
to  have  led  him  to  suppose  that  it  contained  a 
libel,  and  (3)  that,  when  the  work  was  dissemi- 
nated by  him,  it  was  not  by  any  negligence  on 
his  part  that  he  did  not  know  that  it  contained 
the  libel,  then,  although  the  dissemination  of  the 
work  hj  him  was  2^rimd  facie  publication  of  it, 
he  may  nevertheless,  on  proof  of  the  before- 
mentioned  facts,  be  held  not  to  have  published 
it.  But  the  onus  of  proving  such  facts  lies  on 
him,  and  the  question  of  publication  or  non- 
publication  is  in  such  a  case  one  for  the  jury. 

The  defendants,  the  proprietors  of  a  circulat- 
ing library,  had  no  one  in  their  establishment  to 
exercise  any  supervision  over  the  books  in  their 
circulating  library,  because  it  was  cheaper  for 
them  to  run  the  risk — i.e.,  of  publishing  libels 
and  being  sued  for  those  libels,  of  having  actions 
brought  against  them,  than  to  do  so.  The  jury, 
in  an  action  for  a  libel  contained  in  a  book,  copies 
of  which  had  been  circulated  and  sold  by  the 
defendants,  came  to  the  conclusion  that  the 
defendants  did  not  exercise  due  care  to  see  that 
the  books  circulated  by  them  did  not  contain 
libels,  and  there  was  sufficient  evidence  to  justify 
the  jury  in  coming  to  the  conclusion  that  it  was 
through  negligence  on  their  part  that  they  did 
not  find  out  that  the  book  contained  a  libel  on 
the  plaintiff. 

Held — that  the  defendants  were  not  entitled 
to  a  new  trial,  as  they  had  failed  to  prove  facts 
necessary  to  negative  the  presumption  of  malice 
in  publishing  the  libel,  and  to  show  that  the 
publication  of  it  by  them  was  an  innocent 
publication. 

Emmcns  v.  Pottle  ((1885)  16  Q.  B.  D.  3.54  ;  55 
L.  -J.  Q.  B.  51  ;  50  J.  P.  228  ;  34  W.  R.  116  ;  53 
L.  T.  808— C.  A.)  discussed. 

ViZETELLY  r.  MUDIE'S   SELECT   LIBRARY,  LD., 

[1900]   2  Q.  B.  170;  69  L.  .J.  Q.  B.  645  ;  16 

T.  L.  R.  352— C.  A. 


23.  Clerh — Letter  ope ned  and  read  hy  Busine.ss 
Man's  Clerk.'] — There  is  publication  of  a  libel, 
where  the  letter  containing  it  is  addressed  to 


the  person  libelled  at  his  residence  and  place 
of  business,  and  is  opened  and  read  by  the 
addressee's  clerk,  who  would,  to  the  sender's 
knowledge,  be  a  likely  person  to  open  it. 

GOMERSALL  v.  Davies,  (1898)  14  T.  L.  U.  430— 

[C.  A. 

24.  Clerh— Letter  dictated  to  and  coined  ly 
Clerh —  Communication  .<^ent  by  Cable  —  Priri- 
Jege.]— The  plaintiff  was  temporarily  engaged  as 
mineral  manager  by  a  company  in  .lapan,  and  it 
was  arranged  with  the  plaintiff  that  the  company 
should  communicate  with  the  defendant  com- 
pany, who  were  their  correspondents  in  London, 
and  that  if  they  approved  the  employment  should 
be  permanent.  The  company  in  Japan  accord- 
ingly communicated  with  the  defendant  com- 
pany, and  in  reply  the  defendant  company  sent 
to  the  company  in  J.apan  a  letter  and  a  cable- 
gram in  code  containing  defamatory  statements 
regarding  the  plaintiff,  and  advising  them  not  to 
employ  him.  The  letter  and  the  cablegram  were 
dictated  by  the  managing  direclor  of  the  defen- 
dant comj)any  to  a  clerk  in  the  office,  who 
transcribed  them,  and  they  were  both,  with  a 
translation  of  the  code  cablegram,  copied  by  the 
clerk  into  the  letter-book  and  cable-book  respec- 
tively. It  was  proved  that  this  was  done  in  the 
reasonable  and  ordinary  course  of  business.  In 
an  action  against  the  "defendant  company  for 
libel  :— 

Held— that  the  publication  to  the  company 
in  Japan  being  on  a  privileged  occasion,  the 
publication  to  the  defendant  company's  clerks 
in  the  reasonable  and  ordinary  course  of  business 
was  within  the  privilege. 

Boa;.^iu.«  v.  GoJAct  Freres  ([1894]  1  Q.  B.  482  ; 
63  L.  J.  Q.  B.  401  ;  58  J.  P.  670  ;  42  W.  R.  392  ; 
70  L.  T.  368— C.  A.)  followed. 

Pullman  v.  Hill  4'  Co.  ([1891]    1  Q.  B.  524  ; 
60  L.  J.  Q.  B.  299  ;  39  W.  R.  263  ;  64  L.  T.  691 
— C.  A.)  distinguished. 
Edmondson  v.  John  Birch  &  Co.  and  Horxer, 

[1907]   1  K.  B.  371  ;  76  L.  J.  K.  B.  346  ;   96 
L.  T.  415  ;  23  T.  L.  R.  234— C.  A. 

25.  Otficer  tf  Corjuiration  pvblishing  Lihel — 
Scope  ofAvthority-Liability  of  Corporation.] — 
A  limited  company  is  liable  for  a  libel  published 
by  one  of  its  officers  within  the  scope  of  his 
employment. 

The  plaintiff,  an  insurance  agent,  transferred 
his  services  from  the  defendant  company  to 
another  in&urance  society  ;  and,  whilst  canvassing 
persons  to  become  members  thereof,  made  state- 
ments derogatory  thereof.  A  "superintendent 
of  agents  "  in  the  employ  of  the  defendant  com- 
pany issued  a  circular  to  persons  who  made 
inquiry  as  to  such  statements  :  and  this  circular 
contained  a  libel  on  the  plaintiff. 

A  jury  found  that  the  superintendent  in  pub- 
lishing the  libel  was  acting  in  the  course  and 
within  the  scope  of  his  employment,  and  awarded 
damages.     There  was  evidence  of  express  malice. 

Held— that  there  was  evidence  justifying  the 
finding  of  the  jury  as  to  the  scope  of  the  superin- 
tendent's authority  and  that  the  defendants 
were  liable  for  his  malicious  act. 
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Ahrafh  v.  MniJi   Eastern  Ri/.  Co.  ((1886)  11 

App.  Cas.  247  ;  5o  L.  J.  Q.  B.  457  ;  50  J.  P.  651)  ; 

55  L.  T.  63— H.  L.,  dictum  of  Lord  Bramwell) 

dissented  from. 

Citizens  Life  Assueance  Co.,  Ld.  r.  Brown, 
[19041  A.  C.  423  ;  73  L.  J.  P.  C.  102  ;  90 
L.  T.  739  ;  20  T.  L.  R.  497  ;  r3  W.  R.  176— 

P.  C. 

26.  Telegrapli  Clerh — Publication  to  Avtanu- 
ensis.'\ — Semhir,  words  alleged  to  be  defamatory 
cannot  be  regarded  as  published  to  an  amanu- 
ensis or  telegraph  clerk,  unless  they  conveyed  to 
him  some  defamatory  meaning.  It  is  not  suffi- 
cient to  allege  publication  to  an  amanuensis  or 
clerlv  without  further  particulars. 

Evans  &  Sons  r.  Stein  &  Co.,  (1905)  7  F.  65— 

[Ct.  of  Sess. 

(f )  Words  Capable  of  Defamatory  Meaning. 

27.  Bank  diglutiiouring  Cheque — Evidence  for 
Jur!i.'\ — The  plaintiff  drew  a  cheque  upon  his 
bank  in  favour  of  a  customer,  who  paid  it  into 
the  defendant  bank,  where  he  kept  an  account, 
for  collection.  The  defendant  bank  by  some 
mistake  did  not  present  it  for  payment  to  the 
bank  upon  which  it  was  drawn,  and  later  on  it 
WMs  found  at  the  defendant  bank  in  the  box  in 
which  returned  cheques  from  the  plaintiff's 
bank  were  usually  left.  The  plaintiff  had  ample 
assets  at  his  bank  to  meet  the  cheque.  A  clerk 
of  the  defendants,  thinking  that  the  cheque  had 
been  returned  unpaid  and  not  knowing  for  what 
reason,  attached  a  slip  to  it  on  which  the  words 
"  Reason  assigned  "  were  printed,  antl  against 
those  words  he  wrote  "  Not  stated."  The  cheque 
with  the  slip  attached  was  sent  to  the  person  in 
whose  favour  it  was  drawn,  who  communicated 
with  the  plaintiff'  and  the  cheque  was  paid.  The 
plaintiff  brought  an  action  of  libel,  alleging  that 
the  words  meant  that  the  cheque  had  been 
dishonoured  through  want  of  assets. 

Held — that  the  words  on  the  slip,  coupled 
with  the  return  of  the  cheque,  were  not  in  their 
natural  meaning  libellous,  and  that  it  lay  upon 
the  plaintiff  to  prove  facts  and  circumstances 
leading  to  the  conclusion  that  they  woukl 
naturally  be  understood  by  reasonable  persons 
as  conveying  the  libellous  imputation  alleged  ; 
and  that,  the  plaintiff  not  having  proved  this, 
there  was  no  case  to  go  to  the  jury. 

Frost   v.  London  Joint  Stock  Bank,  Ld., 
[(1906)  22  T.  L,  R.  760— C.  A. 

28.  Ciiwmenf  on  an  Appeal  for  Subscript io>i.i 
— Innuendo.'] — Connnenting  on  an  appeal  by  A. 
and  B.  for  subscriptions  for  a  charitable  home,  a 
writer  said,  "  What  guarantee  is  there  that  the 
money  subscribed  does  not  go  to  the  private 
profit  of"  A. and  B.  1 

Held — that  the  passage  might  bear  the 
iniuientlo  that  B.  was  a  person  capable  of 
appropriating  to  his  own  use  funds  collected  for 
a  charity. 

I'.oAL  r.  Scottish  Catholic  Printing  Co., 
[Ld.,  (1907)  S.  C.  1120— Ct.  of  Sess. 


29.  Commercial  TrareUer.] — The  plaintiff  wag 
employed  by  the  defendant  as  a  commercial 
traveller.  The  latter  signed  and  circulated 
amongst  his  customers  in  unfastened  envelopes 
cards  bearing  the  following  words: — '•  H.  Bes- 
wick  is  no  longer  in  our  employ.  Please  give 
him  no  order  or  pay  him  any  money  on  our 
account."  In  an  action  of  libel  the  jury  found 
that  the  words  were  libellous,  and  that  the 
defendant  acted  maliciously  in  circulating 
them. 

Held — that  the  words  were  not  capable  of  a 
defamatory  meaning,  and  that  the  defendant 
was  entitled  to  judgment. 

Beswick  r.  Smith,  (1907)  24  T.  L.  R.  169— 

[C.  A. 

30.  Bismi.s.'ied  for  "  icitltltolding  "  Moneys^ 
Letter  from  Secretanj  of  Labour  Association — 
LiabiUty  of  Association — Innuendo.] — A  society, 
e.g.,  a  labour  association,  may  be  liable  for  a 
libel  contained  in  a  letter  written  by  its  secre- 
tary without  special  instructions,  but  within  the 
scope  of  his  employment.  The  issue  in  such  a 
case  is  "  whether  the  defendants  by  their 
secretary  wrote  and  dispatched "  the  letter  in 
question. 

A  statement  that  a  plaintiff  had  been  dis- 
missed for  inter  alia  "  withholding  moneys  .  .  . 
contrary  to  the  bye-law^s  of  the  association  "  is 
not  sufficient  to  support  an  innuendo  that  he 
was  charged  with  dishonestly  appropriating 
moneys. 

Ellis  r.  National  Free  Labour  Associa- 
[TION,  (190."))  7  F.  629- ct.  of  Sess. 

31.  "  T/iiff"  —  Innuendo.]  —  A  newspaper, 
referring  to  the  conviction  of  two  men  for 
snaring  birds  illegally,  said,  "  The  mode  of 
operation  of  the  bird-limers  is  as  follows  :  The 
thieves  set  up  decoy  birds.  ..."  In  an  action 
for  libel  by  the  two  convicted  men  : — 

Held — that  the  word  "  thieves  "  as  used  did 
not  suggest  that  they  had  been  guilty  of  the 
offence  of  "  theft." 

Campbell  and  Hay  r.  Ritchie  &  Co.,  [1907] 
[S.  C.  1097— Ct.  of  Sess. 

II.  SLANDER. 

(a)  Actionable  per  se. 

32.  Criminal  Charge  again-it  Plaintiffs  — 
"  Thieres  and  Smindlers  ' — Particulars. — The 
plaintiff  sued  the  defendant  for  slander,  and 
the  slander  complained  of  was  that  in  a  speech 
the  defendant  charged  the  plaintiffs  "  with 
being  nothing  nmro  or  loss  than  thieves  and 
swindlers."  The  defendant  went  on  to  explain 
what  he  meant  hy  that.  ''  1  mean  by  that 
thieves  and  swindlers  in  connection  with  tlie 
part  they  have  played  in  financial  operations 
in  South  Africa."  The  defendant  justified  the 
accusation  in  these  terms  in  the  defence  :  "The 
words  complained  of  in  their  natural  and  ordinary 
meaning  are  true  in  substance  and  in  fact." 
The  defendant,  therefore,  was  under  an  obliga- 
tion to  deliver  particulars  of  justification.  In 
paragraphs  3  and  5  and  in  part  of  paragraph  2 
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of  the  particulars  there  was  a  series  of  charges 
that  the  plaintiffs  were  professing  one  thing  and 
doing  another  in  connection  with  politics. 

Hkld— that  the  said  charges  in  the  particulars 
must  be  struck  out,  as  they  were  not  relevant  to 
the  issues  of  the  action  and  tended  to  embarrass 
the  fair  trial  of  the  action  ;  and  that  the  defen- 
dant was  bound  to  support  his  justification  by 
facts  distinctly  stated  and  with  the  same  par- 
ticularity as  in  a  criminal  charge. 
Wernhee,  Beit  &  Co.  v.  Maekham,  (1903)  18 
[T.  L.  E.  763— H.  L.  (E.). 

33.  Landing  Criminal  Offence— Charge  of 
bringing  a  '' Bla  dim  ailing  Action"  —  ^Vords 
Acdonahle  per  sc.J— At  a  meeting  of  the  share- 
holders of  a  company  the  defendant  stated  that 
the  plaintiff  had  been  accused  by  his  own  counsel 
of  bringing  a  blackmailing  action. 

Held— that  the  words  might  reasonably  have 
been  understood  by  the  hearers  as  imputing  a 
criminal  offence,  and  were  therefore,  if  false, 
actionable  per  se  without  proof  of  special 
damage. 
Maeks  r.  Samuel,  [190-1]  2  K.  B.  287  ;  73  L.  J. 

FK.  B.  587  ;  53  W.  R.  88  ;  90  L.  T.  590  ;  20 
T.  L.  R.  430— C.  A. 

34.  Solicitor  —  Ecffect/ons  on  Solve ncg.l— To 
say  of  a  solicitor  in  a  good  position  that  he  has 
''been  cleaned  out  and  lost  his  all"  may  form 

ground  for  a  slander  action.     It  will  be  for  a 
jury  to  say  whether  the  words  used  had,  in  fact, 
an  injurious  effect  on  his  reputation  and  credit. 
A.  B.  r.  C.  D.,  (1905)  7  F.  22— Ct.  of  Sess. 

35.  Solicitor  —  Imjmting  Insolvency  to  a 
Solicitor  —  ''He  is  gone  for  thousands" — M> 
special  Damage.']— Tha  defendant  was  alleged  to 
have  said  of  the  plaintiff,  a  solicitor,  first  : 
"  Have  you  heard  about  our  neighbour"  (mean- 
ing the  plaintiff)  "  along  here  ?  They  tell  me  he 
is  gone  for  thousands,  instead  of  hundreds,  this 
time."     Secondly  :  "  Have  you  heard  anything 

about  Mr.  D ?  ...  It  seems  to  be  a  worse 

job  than  the  other  was.  1  was  putting  up  a  bell 
in   Miss   A.'s   shop,  and  Miss  A.  told  me   Mr. 

D had  lost  thousands."     The  plaintiff  failed 

to  prove  any  special  damage. 

Held— that  the  words  could  not  reasonably 
be  construed  to  impute  impropriety  or  want  of 
capacity  on  the  part  of  the  plaintiff  to  carry  on 
his  profession  or  business  as  a  solicitor  in  a 
sufficient  and  proper  manner  :  and  that  there 
was  no  case  to  go  to  the  jury,  as  the  words  were 
not  actionable  without  proof  of  special  damage. 
Dauncey  i:  Hollow  AY.  [1901]  2  K.  B.  441  ; 

[70  L.  J.  K.  B.  695 ;  49  W.  R.  546  ;  84  L.  T. 
649  ;  17T.  L.R.  493— C.  A. 

36.  Vulgar  Abuse—"  Liar  and  fraud.'"] — The 
slang  expression  "  you  are 'a  fraird'"  does  not 
imply  the  commission  of  a  fraud  in  the  legal 
sense  of  the  term,  and  to  call  a  man  a  "  liar  and 
fraud  "  is  not  slanderous,  but  mere  vulgar  abuse. 

Agnew  r.  Beitish  Legal  Life  Assurance 
[Co.,  (1906)  8  F.  422— Ct.  of  Sess. 


37.  Woman — Imputation  on  a  Woman  of  Want 
of  Delicacy.]  —Per  Ld.  Kincairney  :  It  is  not 
per  se  actionable  to  write  of  a  woman  that  she 
wanted  delicacy. 
A,  B.  r.  Blackwood,  (1903)  5  F.  25— Ct.  of  Sess. 

(b)  Practice. 

38,  Apology  by  one  Defendant —  Admissibility 
— Xcw  Irial— improper  admission  of  Ecidence 
— Xo  Substantial  Wrong  or  Miscarriage.] — The 
defendants,  husband  and  wife,  were  sued  for 
slander  spoken  of  the  plaintiff'  by  the  wife.  The 
wife  at  first  denied  the  speaking  of  the  words  ; 
but  afterwards,  at  the  invitation  of  S.,  wrote  two 
apologies,  one  to  S.  and  another  to  A.,  a  person 
implicated,  but  she  did  not  apologise  to  the 
phiintiff.  The  husband  was  not  present  when 
the  apologies  were  written,  and  there  was  no 
evidence  that  he  was  aware  of  the  apologies. 
He  subsequently  made  an  offer  of  £10  to  the 
plaintiff  to  settle  the  case,  accompanied  by  a 
threat  if  the  plaintiff  did  not  accept  the  offer. 
At  the  trial  the  speaking  of  the  words  was  proved 
by  two  witnesses,  and  neither  of  the  defendants 
was  examined.  The  judge  admitted  the  apologies 
as  evidence,  subject  to  objection.  The  jury  found 
for  the  plaintiff. 

Held— that  the  apologies  of  the  wife  were 
not  admissible  in  evidence. 

But  HELD,  further,  that  even  if  they  were 
wrongly  admitted  there  was  evidence  without 
them  suificient  to  sustain  the  verdict  ;  that  no 
substantial  wrong  or  miscarriage  had  been 
occabioned  ;  and  that  the  verdict  should  stand. 

Bray    v.  Ford   ([1896]   A.    C.  44;    65  L.  J. 
Q.  B.  243  ;  73  L.  T.  609— H.  L.)  considered. 
Tate  v.  Beggs,  [1905]  2  Ir.  E.  525— C.  A. 

(c)  Privilege. 

39.  Evidence  giren  at  Inquiry  -Inquiry  U7ider 
Bishop's  Commission — Pluralities  Acts,  1838  (1 
&  2  Vict.  c.  106),  s.  n— Pluralities  Acts  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  54),  s.  3.]— A 
bishop,  acting  under  the  Pluralities  Acts,  1838 
and  1885,  issued  a  commission  for  an  inquiry 
with  reference  to  complaints  of  the  inadec^uate 
performance  of  ecclesiastical  duties  by  an  incum- 
bent. 

Held — that  the  Commissioners  constituted 
a  judicial  tribunal,  and  that,  therefore,  evidence 
given  before  them  was  absolutely  privileged,  and 
that  no  action  for  defamation  would  lie  in 
respect  of  it. 
Barratt  r.  Kearns,   [1905]   1   K.  B.  504  ;  74 

FL  J.  K.  B.  318  ;  53  W.  R.  354  ;  92  L.  T.  255  ; 

'-  21  T.  L.  R.  212— C.  A. 

40.  Magistrate  sitting  at  Petty  Sessions- 
Words  .^pohen  in  course  of  Judicial  Duty.]— A 
magistrate  sitting  at  petty  sessions  is  a  judge 
within  the  meaning  of  the  rule  that  defamatory 
observations  made  by  a  judge  in  the  course  of  his 
judicial  duties  are  not  actionable. 

A  magistrate,  in  acceding  to  the  application 
of  a  prosecutor  to  be  permitted  to  withdraw  a 
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ciiminal  charge,  made  certain  defamatory  obser- 
vations concerning  him. 

Held — that  the  observations  were  privileged 
and  that  it  made  no  difference  whether  they 
were  spoken  before  or  after  leave  to  withdraw 
was  given. 

MiuiHter  V.  Lamh  ((1883)  11  Q.  B.  D.  588  ;  52 
L.  J.  Q.  B.  726  ;  47  J.  P.  805  ;  32  W.  R.  248  ; 
49  L.  T.  252— e.  A.)  and  Hochon  v.  Pare  ([1899] 
1  Q.  B.  455  ;  68  L.  J.  Q.  B.  309  ;  47  W.  K.  241  ; 
80  L.  T.  13— C.  A.,  No.  17,  supra?)  applied. 

Allardice  v.  Bobertson  ((1830)  1  Dow.  &  C. 
495)  distinguished. 

Law  v.  Llewellyn,   [1906]  1  K.  B.  487  :  75 

[L.  J.  K.  B.  320  ;  70  J.  P.  220  ;  54  W.  R.  368  ; 

94  L.  T.  359— C.  A. 


41.  lieport  aaalnst  Sn-ra>it  to  Employers^ 
Association  —  Itegistcr  of  Defaulters.^  —  An 
association  of  fishing  boat  owners  resolved  that  a 
"  defaulters'  register  "  should  be  kept,  and  that 
if  one  of  the  crew  of  a  vessel  belonging  to  a 
member  should,  when  engaged  to  go  to  sea, 
refuse  to  do  so,  or  should  come  on  board  drunk, 
the  member  should  report  his  name  to  the 
secretary  for  insertion  in  the  register.  A  mem- 
ber of  the  association  reported  an  engineer  to 
the  secretary  as  having  been  drunk  and  having 
refused  to  proceed  to  sea,  and  the  engineer's 
name  and  alleged  offences  were  accordingly 
inserted  in  the  register.  Thereupon  he  sued  the 
member  in  question  for  slander  and  for  having 
wrongfully  prevented  him  from  obtaining 
employment. 

Held — (1)  that  the  report  was  privileged  ;  and 
that,  as  it  was  not  proved  that  the  member  had 
acted  maliciously,  he  was  not  liable  for  slander  ; 
and  (2)  that  no  other  cause  of  action  was 
proved. 


Keith 


Lauder,   (1900)   8   F.   35G— Ct.  of 

[  Sess. 


42.  Statenients  as  to  a  supposed  Crime  — 
Statement  )na.de  by  Defendant  in  i^resence  of 
Plaintiff  and  Persons  called  in  to  identify 
Plaintiff.^ — Material  statements  made  by  the 
persons  interested  in  the  detection  of  a  crime 
during  their  investigations,  and  material  thereto, 
are  privileged. 

The  plaintiff  was  accused  by  the  defendant 
and  his  wife  of  theft ;  and,  upon  her  denying 
the  charge,  four  boys  were  called  in  for  the  pur- 
pose of  identifying  her,  and  in  their  presence  the 
words  complained  of  were  spoken. 

The  jury  found  that  the  defendant  did  not 
"reasonably"  believe  that  the  plaintiff  had 
committed  the  theft,  but  that  he  had  not  any 
ini])roper  or  indirect  motive  in  uttering  the 
words. 

Iii;Ll) — that  tlu'ie  must  be  a  new  trial,  and 
the  jury  must  be  asked  whether  the  defendant 
'*  honestly  "  believed  what  he  said  to  be  true. 

Collins  /•.  Cooper,  (1903)  19  T.  L.  R.  118— 

[C.  A. 


43.  Witness — Privileye  c.vtendiny  to  Proofs  or 
Precognition.] — The  privilege,  which  attaches  to 
answers  made  by  a  witness  in  a  Court  of  law, 
and  protects  him  from  an  action  for  slander  in 
respect  thereof,  extends  also  ro  statements  made 
by  him  to  the  litigant  and  solicitor  in  preparing 
his  proof. 

Decision  of  Ct.  of  Sess.,  sub  noni.  A.  B,  v. 
C.  D.  (7  F.  42)  reversed. 

Watson  v.  M'Ewan  :  Watson  v.  Jones,  [1905] 
[A.  C.  480  ;  74  L.  J.  P.  C.  151  ;  93  L.  T.  489 

— H.  L.  (Sc). 

(d)  Special  Damage. 

44.  Bemoteness.] — The  defendant  was  alleged 
to  have  said  to  the  plaintiff's  emploj-er  "You 
have  a  barman  in  your  employ,  named  S.,  who 
has  removed  from  his  landlord's  house,  leaving 
£2  owing  for  a  month's  rent,  and  I  cannot  get 
the  money  from  him." 

In  an  action  for  slander  based  upon  these 
words  the  special  damage  alleged  was  that,  in 
consequence  of  such  words,  the  plaintiff  was 
dismissed  by  his  employer. 

Held — that  the  damage  relied  on  was  too 
remote.  Tlie  defendant  could  not  reasonably 
have  contemplated  that  his  words  would  result 
in  the  plaintiff's  dismissal ;  at  the  most,  he  might 
have  expected  that  the  employer  would  endeavour 
to  get  him  to  pay  the  rent  due. 

Speake  r.  Hughes,  [1904]   1  K.  B.  138  :  73 
[L.  J.  K.  B.  172  ;  89  L.  T.  576— C.  A, 

in.  TRADE  LIBEL. 

45.  Disparagement  of  Goods — Allegation  that 
one  Trader's  Goods  are  better  than  Another  s  — 
.Valirioiis  Lawful  Statement — Cause  of  Loss. 1  — 
The  defendant's  circular  stated  that  the  defen- 
dant's white  zinc  was  equal  to,  and  indeed, 
somewhat  better  than,  the  plaintiff's. 

Held — that  such  a  statement,  even  if  untrue, 
and  the  cause  of  loss  to  the  plaintiffs,  was  not  a 
cause  of  action.  An  allegation  that  the  state- 
ment was  made  maliciously  is  not  enough  to 
convert  what  is  jjrimd  facie  a  lawful  into  a 
2>riind  facie  unlawful  statement.  It  is  not 
unlawful  to  say  that  one's  goods  are  better  than 
other  people's. 

Alleny.  Flood  (i[\S[)S]  A.  C.  1  ;  67  L.  J.  Q.  B. 
119  ;  62  J.  P.  595  ;  46  W.  R.  258  ;  77  L.  T.  717— 
H.  L.  (E.),  see  Trade,  No.  53)  referred  to. 

HuBBUCK  &  Sons  >:  Wilkinson,  Heywood  & 

[Clark,  [1899]  1  Q.  B.  86 ;  6S  L.  J.  Q.  B.  34  ; 

79  L.  T.  429  ;  15  T.  L.  R.  29— C.  A. 

46.  Di.ijia  ragemcnt  of  (roods — Libel  on  Persons 
in  the  Way  of  their  Trade.] — If  the  only  mean- 
ing which  a  reasonable  man  can  attach  to  an 
alleged  libel  amount  to  a  mere  criticism  of 
niacliines  as  mechanical  ap[iliances,  it  is  not  an 
actionable  wrong  to  pul)lish  such  a  criticism. 

The  plaintiffs  were  a  company  constituted 
apparently  for  the  express  purpose  of  dealing  in 
certain  machines.  The  machines  were  effective 
for  their  purpose.      The  defendants  sent  to  two 
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Trade  Libel — Continued. 

newspapers  in  London  a  printed  paragraph 
alleged  to  be  defamatory.  The  paragraph  was 
untrue  to  the  knowledge  of  those  who  wrote  it. 
The  jury  found  that  the  words  were  not  merely 
a  disparagement  of  the  particular  machines  in 
question,  but  defamatory  of  the  plaintiffs  in 
their  business  as  the  vendors  of  those  machines. 
The  jury  also  said  that  the  defendants  published 
the  defamatory  libel  maliciously,  intending  to 
attack  and  injure  the  plaintiffs  in  their  business. 
No  special  damage  was  alleged  or  proved. 

Held  —  that  the  application  to  set  aside 
judgment  entered  for  the  plaintiffs  must  be 
dismissed. 

Decision  of  C.  A.  (79  L.  T.  8  ;  H  T.  L.  R.  511) 
affirmed. 
Linotype    Co.    v.    British    Empibe    Type- 

rsETTiNG  Machine  Co.,  (1899)  81  L.  T.  321  ; 
1.5  T.  L.  R.  524— H.  L.  (E.). 

47.  IntcrJoeutonj  Injunction  —  Grounds  for 
Orant'nuj  —  Banger  of  suhstantial  Pecuniary 
Injury  —  Only  in  the  clearest  Cases.] — The 
Court  has  jurisdiction  to  restrain  the  publication 
of  statements  injurious  to  the  plaintiff's  business  ; 
but  it  will  only  grant  an  interlocutory  injunction 
in  the  clearest  cases,  where,  if  a  jury  found  the 
matter  not  to  be  libellous,  the  Court  would  set 
aside  their  verdict. 

Collard  v.  Marshall  ([1892]  1  Ch.  571  ;  61 
L.  J.  Ch.  268  ;  40  W.  R.  473  ;  66  L.  T.  248— 
dictum  of  Chitty,  L.J.)  approved. 

The  defendant  bank  sent  out  to  all  the  share- 
holders in  Lloyd's  Bank,  Ld.,  a  prospectus  of 
their  own  share  issue,  an  allotment  letter,  and 
form  of  acceptance,  intimating  that  the  recipient 
was  entitled  to  a  preferential  allotment  of  partly- 
paid  shares  in  consideration  of  his  being  a  share- 
holder in  Lloyd's  Bank.  The  documents  con- 
tained no  direct  reference  to  Lloyd's  Bank  ;  but 
its  name  was  put  first  in  a  list  of  banks  quoted 
as  prosperous,  and  amongst  the  "  trustees  "  on 
the  prospectus  was  one  W.  E.  Lloyd.  Some  of 
the  shareholders  in  Lloyd's  Bank  wrote  to  inquire 
what  the  connection  with  the  defendant  bank 
meant. 

Held — that  the  publication  had  not  exposed 
Lloyd's  Bank  to  any  substantial  pecuniary  risk, 
and  that  it  was  not  a  case  for  an  interlocutory 
injunction,  although  the  Court  disapproved  of 
such  a  method  of  disposing  of  shares. 

Lloyd's  Bank,  Ld.  r.  Royal  British  Bank, 
[Ld.,  (1903)  19  T.  L.  R.  548— Byrne,  J. 

Oil  appeal,  the  plaintiffs  giving  an  undertaking 
as  to  damages,  the  defendants  undertook,  until 
judgment  or  further  order,  not  to  issue  the  allot- 
ment letter  without  making  it  clear  that  they 
had  no  connection  with  the  plaintiffs. 

(190.3)  19  T.  L.  R.  604— C.  A. 

48.  Interim  Injunction — Unfounded  Statement 
that  a  Bank  was  in  liquidation.] — The  general 
rule  as  to  cases  in  which  an  interlocutory  injunc- 
tion ought  to  be  granted  to  restrain  libel  is,  that 
it  is  wiser  generally,  and  in  all  but  exceptional 


cases  must  be,  to  abstain  from  interference  until 
the  trial  and  determination  of  the  plea  of  justifi- 
cation. 

Bonnard  v.  Pern/man  ([1891]  2  Ch.  2(i9  ; 
60  L.  J.  Ch.  617  ;  39  W.  R.  435  ;  65  L.  T.  506  ; 
7  T.  L.  R.  153— C.  A.)  approved. 

Where  the  paragraph  complained  of  as  a 
trade  libel  stated  that  the  plaintiffs  were  in 
li(juidation,  and  it  was  clear  that  that  state- 
ment was  unfounded  : — 

Held— under  the  circumstances,  that  the  case 
was  so  exceptional  that  an  interim  injunction 
to  restrain  publication  of  the  trade  libel  should 
be  granted. 
London  and  Northern  Bank,  Ld.  r.  George 

[Newnes,    Ld.,  (1900)   16    T.    L.    R.    76— 

North,  J. 

49.  Libel  on  Inrentor  —  Agreement  to  alter 
Certain  Passages  —  Statement  of  Claim  .'(truck 
out.] — The  plaintiff,  who  had  invented  valuable 
improvements  in  the  machine  subsequently 
known  as  a  '"dynamo,"  brought  an  action  for 
libel  alleging  that  the  defendant  had  written 
passages  depriving  him  of  the  credit  of  his 
invention  ;  he  also  complained  of  the  defendant 
using  the  word  "dynamo  "  to  denote  a  machine 
other  than  that  invented  by  himself  ;  and  he 
further  said  that  the  defendant  had  promised  to 
alter  certain  of  the  passages  complained  of,  but 
had  omitted  to  do  so. 

Held — that  the  passages  complained  of  were 
not  libellous  ;  that  the  plaintiff  had  no  exclusive 
right  to  the  word  "  dynamo,"  which  he  did  not 
invent  ;  that  the  alleged  agreement  was  a  mere 
"  concession  for  the  sake  of  peace  "  ;  and  that 
the  statement  of  claim  must  be  struck  out  as 
being  frivolous  and  vexatious. 

Decision  of  Buckley,  J.  (20  R.  P.  C.  361) 
affirmed. 

Wilde  r.  Thompson,  (1904)  20  R.  P.  C.  775— 

[C.  A. 

50.  Trade  Marhs — Untrue  Statement — 3IaUce 
— Authority  of  Agents — Special  Bamage. — In 
1897,  two  trade  marks,  registered  by  the  R. 
Company,  of  New  York,  were  expunged  from 
the  Pegister  of  Trade  Marks  by  the  order  of  the 
Court,  at  the  instance  of  W.,  C.  &  Co.  Both 
trade  marks  were  labels  containing  prominently 
the  words  "  Royal  Baking  Powder."  Shortly 
afterwards  W.,  C.  &  Co.  issued  a  circular 
referring  to  the  said  order,  which  circulai',  and 
the  statements  of  travellers  and  agents  of  W.,  C. 
&  Co.,  were  alleged  by  the  R.  Company  to  be 
an  intimation  that  the  R.  Company  were  not 
entitled  to  sell  baking  powder  as  "  Royal  Baking 
Powder,"  and  that  W.,  C.  &  Co.  intended  to 
proceed  against  persons  using  the  labels  to  stop 
the  use  of  those  words.  The  R.  Company  com- 
menced an  action  to  restrain  W.,  C.  &  Co. 
from  representing  that  the  plaintiffs  were  not 
entitled  to  sell  their  Royal  Baking  Powder  in 
the  United  Kingdom,  and  from  maliciously 
threatening  the  customers  of  the  plaintiffs  with 
legal  proceedings  in  respect  of  their  sales  of  the 
plaintiffs'  said  baking  powder. 
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Trade  Libel — Cunthiued. 

Held — that  the  circular  represented  what  was 
not  true  with  regard  to  the  plaintiffs'  baking 
powder  and  trade,  and  was  issued  not  in  good 
faith  in  support  of  a  claim  or  right  really  made 
or  intended  to  be  exercised  by  the  defendants, 
but  maliciously,  and  had  caused  special  and  sub- 
stantial damage  to  the  plaintiffs.  An  injunction 
was  granted  in  the  terms  of  the  first  part  of  the 
writ,  and  an  inquiry  as  to  damages  was  also 
granted,  with  costs  up  to  and  including 
judgment  ;  the  costs  of  the  inquiry  were 
reserved. 
EoYAL    Baking     Powder    Co.    v.   Weight, 

[Crossley  &  Co.  (1898)  15  K.  P.  C.  677- 

Komer,  J. 

IV.   CRIMINAL    PROCEDURE. 

51.  Ohscene  and  Defamatory  Libels — Indiet- 
■nigtif — Contents — Intent  to  corrupt  Public  Murals 
— Necessity  of  Averment — Law  of  Libel  Amend- 
ment Act^  1888  (51  &  52  Vict.  c.  6i),  s.  7— 
Compliance  with  the  Prorisions  (/.]— The 
defendant  was  indicted  for  that  he  "  contriving 
and  unlawfully  and  maliciously  intending  to 
injure  vilify  and  prejudice  one  E.  \V.  and  to 
deprive  her  of  her  good  name  fame  credit  and 
reputation  and  to  cause  her  to  be  esteemed  as  a 
person  of  depraved  and  incontinent  behaviour 
and  to  bring  her  into  public  contempt  scandal 
infamy  and  "disgrace  unlawfully  and  maliciously 
did  write  print  and  publish  and  cause  and 
procure  to  be  written  iirinted  and  published  to 
one  E.  H.  M.  a  false  scandalous  malicious  and 
defamatory  libel  in  the  form  of  a  type  written 
document.  .  .  which  said  document  .  .  .  con- 
tains divers  lewd  wicked  scandalous  obscene 
false  malicious  and  defamatory  -matters  and 
things  of  and  concerning  the  said  E.  W.  .  .  .  to 
the  great  danger  scandal  and  disgrace  of  the 
said  E.  W.  to  the  evil  example  of  all  others  in 
like  case  offending  against  the  peace,  &c." 

The  indictment  was  held  bad  as  one  for  defa- 
matory libel,  because  it  did  not  set  out  the 
passages  relied  on  ;  but 

Held — a  good  indictment  for  an  obscene  libel, 
althougli  it  did  not  contain  an  express  averment 
that  the  libel  was  published  to  the  manifest 
corruption  of  the  public  morals,  &:c.  It  is,  how- 
ever, better  to  follow  the  old  form  of  indictment 
and  include  such  an  averment. 

The  document  containing  the  alleged  libel  was 
put  in  at  the  hearing  before  the  magistrate,  and 
together  with  the  other  exhibits  and  depositions, 
was  forwarded  to  the  clerk  of  assize  and  by  him 
handed  to  the  judge  some  days  before  the  assizes. 
The  judge  retained  possession  of  the  document 
up  to  the  time  of  the  trial.  It  could  and  would 
have  been  handed  to  the  defendant  or  his  counsel 
on  request.  The  bill  of  indictment  was  handed 
by  the  solicitor  to  the  prosecution  to  the  clerk  of 
assize  engrossed  and  ready  to  go  before  the  grand 
jury,  but  without  any  notice  that  any  other 
document  hail  to  be  attached  to  it.  At  the  same 
time  there  was  handed  lo  the  clerk  of  assize  an 
abstract  of  indictment  to  which  was  pinned  a 
apper  containing  the  following  particulars  :  "i?.  v. 
William   BarracUmijh.      Particulars  of  obscene 


libels.  51  &  52  Vict.  c.  fI-1,  s.  7,"  and  the  par- 
ticulars alleged  in  each  count  were  "  The  entire 
publication."  These  could  have  been  seen  by 
the  defendant  or  his  counsel  on  request. 

Held — that  the  requirements  of  sect.  7  of  the 
Law  of  Libel  Amendment  Act,  1888,  had  been 
complied  with. 

Rex  r.  Barraclough,  [1906]  1  K.  B.  201  ;  75 
[L.  J.  K.  B.  77  ;  70  J.  P.  14  ;  54  W.  R.  147  ; 
94  L.  T.  Ill  ;  22  T.  L.  R.  41  ;   21  Cox,  C.  C. 

91— C.  C.  R. 


52.  Seditions  Libel — Pleading — Omission  to 
vse  the  Words  '^Seditions,"  '*  Seditiously" — 
Pleading  Justification — Mbel  Act,  1843  (6  &  7 
Vict.  c.  96),  s.  6 — Law  of  Libel  Amendment  Act, 
1888  (51  &  52  Vict.  c.  64),  s.  4.]— An  informa- 
tion exhibited  for  seditious  libel  is  not  bad 
because  the  words  "seditious,"  "seditiously," 
are  not  expressly  used,  if  it  clearly  appear  on 
the  face  of  the  indictment  that  the  publication 
was  with  seditious  intent. 

To  an  information  for  seditious  libel,  it  is  not 
open  to  the  defendant  to  plead  justification 
under  Lord  Campbell's  Act  (the  Libel  Act,  1848), 
s.  6,  nor  fair  comment  and  labsence  of  malice, 
under  the  Law  of  Libel  Amendment  Act,  1888, 
s.  4. 

Reg.  v.  M'Hugh,  [1901]  2  Ir.  R.  569— Q.  B.  Div. 

53.  Innocent  Loan  of  Paper  containing  Libel 
—  Contempt  of  Court — In  Face  of  the  CourtS\  — 
The  appellant,  %\  ho  was  neither  printer  nor  pub- 
lisher, innocentl}^  and  without  any  knowledge  of 
the  contents  of  a  newspaper  handed  a  copy  to  a 
friend. 

Held — that  there  was  no  obligation  on  the 
appellant  to  make  himself  acquainted  with  its 
contents,  and  shouUl  scandalous  matter  refiecting 
on  the  Court  thus  become  known,  these  circum- 
stances were  not  in  themselves  sutticient  to 
justify   a  committal  for  contempt  of  Court. 

Committals  for  contempt  of  Court  by  scandal- 
ising the  Court  itself  have  become  obsolete  in 
this  country. 

McLeod  c.  St.  Aubyn,  [1899]   A.  C.  549;  68 

[L.  J.  P.  C.  137  ;  48  W.  R.  173  ;  81  L.  T.  158  ; 

15  T.  L.  R.  487— P.  C. 

54.  Plaintiff's  Xanie  not  given — Innuendo — 
Evidence.] — Where  a  libel,  on  the  face  of  it, 
does  not  expressly'  refer  to  the  plaintiff,  some 
extrinsic  evidence  must  be  given  in  order  to 
connect  it  with  the  plaintiff. 

Fournet  r.  Pearson,  Ld.,  (1898)  14  T.  L.  R. 
[82  ;    dismissing  ap[ilicatiou  fur  new  trial. — 

C,  A. 
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LICENCE. 

In  respect  of  game — See  Game  ;  Sport. 
In  respect  of  land — See  Real  Peoperty  ; 

Easements. 
In  respect  of  patent — See  Patents  and 

Inventions. 
For  marriage — See  HUSBAND  AND  VVlFE. 
In    respect    of    minerals  —  See  Mines, 

Minerals  and  Quarries. 
In  respect  of  hawkers  and  pedlars — See 

Markets  and  Fairs. 
For  sale  of  intoxicants — See  Intoxicat- 
ing Liquors. 
For  music  and  dancing — iS'ee  THEATRES, 

Music  Halls,  and  Shows. 
For  cabs,  &c.,  and  drivers — See  Street 

Traffic. 
To  carry  gun,  >fcc. — See  Revenue,  Game. 
•Excise— &«  Revenue. 
Generally — See  Revenue. 


LIEN. 


See  Admiralty,  24  ;  P>ailment,  2 ; 
Bills  of  Sale,  8,  9  ;  Builders, 
12  ;  Shippino,  1G,  23,120,  212—221. 


LIEN   IN   EQUITY. 


1.  Equitable  Charge  on  Land — Ko  Mention  of 
Interest— Whether  Interest  Allowable  — From 
lohat  Bate— Merger  of  Charge  in  Fee— Presump- 
tion of  Satisfaction— Statute  of  Limitations- 
Interest  due  from  Person  entitled  to  receive  the 
Rents.']  -If  a  settlement,  or  contract,  charges 
upon  land  a  fixed  sum  of  money  to  be  paid  at  a 
fixed  date,  in  equity  such  a  charge  bears  interest, 
although  it  be  not  mentioned,  as  from  the  date 
fixed  for  payment. 

Courts  of  equity  lean  against  merger,  except 
where  it  is  convenient  and  beneficial  to  all 
parties. 

An  order  empowered  the  committee  of  a 
Itlnatic  to  buy  an  estate,  and  the  purchase- 
money  was  declared  to  be  a  lien  on  such  estate 
in  trust  for  the  lunatic,  his  executors  and  ad- 
ministrators. On  the  lunatic's  death  in  1828 
a  married  sister,  his  heiress-at-law  and  sole 
next  of  kin,  took  out  letters  of  administration. 
On  her  death  in  1853  her  husband  became 
tenant  by  the  curtesy  of  the  estate  in  question, 
and  lie  also  administered  her  estate  and  the 
lunatic  s  estate.  The  husband  being  now  dead, 
his  legal  personal  representatives  sought  to 
enforce  the  lien  against  the  persons  entitled  to 
the  estate. 

Held— (1)  that  there  was  nothing  to  justify 
tlie  Court  in  presuming  satisfaction. 

(2)  That  there  had  been  no  merger,  for  (a)  the 
object  of  the  charge  would  be  defeated  by  pre- 
suming a  merger  in  the  lunatic's  lifetime  ;  and 
{!>)  after  his  death  the  right  to  the  money  and 
to  the  land  never  coalesced  in  the  same  person  on 

B.D. — VOL.    II. 


account  of   the  sister's  previous  marriage,  and 
her  death  in  her  husband's  lifetime. 

(3)  That,  as  the  principal  ought  to  have  been 
paid  off  on  the  lunatic's  death,  interest,  though 
not  mentioned,  was  payable  from  such  date. 

(4)  But,  that  non-payment  of  interest  had  not 
barred  the  principal  debt,  for  the  obligation  to 
pay,  and  the  right  to  receive,  interest  were  at 
all  times  united  in  tlie  same  person. 

And  that  therefore  the  lien  must  be  enforced 
with  interest  at  -i  per  cent,  from  the  date  of 
the  husband's  death. 

Equity  will  allow  interest  (though  not  men- 
tioned) in  the  case  of  loans  upon  deposit  of  title 
deeds,  portions  and  legacies  charged  on  land, 
and  many  other  cases  of  equitable  charges. 

Decision  of  Joyce,  J.  ([1903]  1  Oh.  781  ;  72 
L.  J.  Oh.  505  ;  88  L.  T.  510)  affirmed. 

In  re  Drax,  Saville  v.  Drax,  [1903]  1  Ch. 

[788  ;  72  L.  J.  Ch.  508 ;   51  W.   R.  612  ;  88 

L.  T.  510— C.  A. 

2.  Vendor's  Lien — Leasehold  held  on  Trust  for 
Sale — Mortgage  of  Share — Mortgagor  s  Lien  for 
unpaid  Purchase-moneg  07i  Proceeds  of  Sale  in 
Hinds  of  trustees.] — The  trustees  of  a  will  held 
the  property  on  trust  to  pay  the  income  to  certain 
persons  for  life,  and  after  their  deaths  on  trust 
to  sell  the  property  and  divide  the  proceeds  of 
sale  among  specified  persons,  of  whom  the  mort- 
gagor was  one.  At  the  time  of  the  sale  of  the 
mortgagor's  interest  by  the  mortgagee,  the 
trustees  held  the  property  in  the  condition  of 
leasehold,  and  subsequently  to  the  assignment  to 
the  purchaser  by  the  mortgagee  they  converted 
the  leaseholds  into  money,  and  they  held  the 
money  on  trust  for  the  persons  entitled  to  it. 
The  mortgagee  who  sold  the  mortgaged  property 
under  his  power  of  sale  had  not  been  paid  all 
his  purchase-money,  and  he  brought  an  action 
against  the  trustees,  claiming  that  he  was 
entitled  to  a  lien  on  so  much  of  the  purchase- 
money  in  their  hands  as  represented  the  share  of 
the  mortgagor. 

Held — that  the  plaintiff  was  in  the  position 
of  an  unpaid  vendor,  and  was  entitled  in  respect 
of  his  unpaid  purchase-money  to  a  lien  upon  the 
property  which  he  sold. 

Collins  V.  Collins  ((1862)  31  Beav.  346) 
applied. 

Davies  v.  Thomas,  [1900]  2  Ch.  462  ;  69  L.  J. 
[Ch.  643  ;  49  W.  R,  68  ;  83  L.  T.  11— C.  A. 

3.  Vendor's  Lien  —  Personal  Property — Un- 
pa id  Purchase-money — Enforcement  of — Interest 
— Real  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c.  27),'  s.  42.] — A  vendor's  lien  for 
unpaid  purchase-money  extends  to  personal 
property.  The  lien  gives  him  a  charge  upon  or 
interest  in  the  property  for  the  unpaid  purchase- 
money,  which  he  can  enforce  in  the  same  way 
as  if  it  were  a  charge  expressly  given  to  him  in 
writing.  Interest  is,  therefore,  recoverable 
thereon,  and  there  is  no  Statute  of  Limitations 
applicable  to  such  a  case. 

Davies  v.  Thomas  ([1900]  2  Ch.  462,  supra')  ; 
Smith   V,   Hill   (9   Ch.  D.  143)  ;   and  Mellersh 
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V.    Broim    (45    Ch.    D.    225)     approved    and 
followed. 

In  re  Stucley,  Stjcley  v.  Kekewich,  [1906] 

[1  Ch.  67  ;  75  L.  J.  Ch.  .58  ;  54  W.  R.  256  ; 

93  L.  T.  718  ;  22  T.  L.  R.  33— C.  A. 

4.  Vendor'' s  Lien —  Unpaid  PiircJiase-money — 
Debenture  Prospectus  —  Rights  of  Debenture 
Holders — Lien  excluded  by  Terms  of  Prosjjcctus.] 
— A  syndicate  having  purchased  property  for 
£13,000  sold  it  to  a  company  for  £3,500  in  cash 
and  £21,500  in  shares  :  only  about  £2,500  of  the 
cash  had  been  paid  to  the  syndicate  when  the 
company  went  into  liquidation.  Thereupon  the 
syndicate  claimed  to  have  a  lien  for  the  unpaid 
£1,000  ranking  prior  to  the  security  of  debenture 
holders  who  had  advanced  £10,000  to  the 
company. 

Held — that,  having  regard  to  the  terms  of  a 
prospectus  issued  with  the  approval  of  the 
syndicate,  in  which  it  was  stated  that  the  entire 
debenture  issue  of  £10,000  would  be  available 
for  working  capital,  the  syndicate  could  not  set 
up  its  lien  against  the  debenture  holders. 

Be  Brentwood  Brick  Co.  ((1877)  4  Ch.  D.  560) 
followed. 

In  re  Darrow  Brick  and  Tile  Works  Co., 
[[1904]  1  Ir.  R.  530— C.  A. 
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See  Insurance. 
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161 ;  Insurance,  36 ;  Public 
Authorities. 

I.  MISCELLANEOUS. 

1.  Apjiropriat'ton — Solicitor's  Bill  of  Costs — 
Items  Stati/tc-htirrrd — Judgment  ordering  Taxa- 
tion— Subsequent  Attcmjit  to  Appropriate  in  order 
to  avoid  Statute — Not  Alloicable — Lien — Set-ofi'.'\ 
— Some  limit  must  be  set  to  the  right  of  a 
creditor  to  appropriate  payments;  semble,  after 
judgment  it  is  too  late  for  him  to  attempt  to 
do  so. 

In  an  action  on  a  bill  of  costs  running  from 
1878  to  1899  it  was  held  that  items  prior  to  1893 
were  statute-barred,  antl  judgment  was  given  in 
favour  of  the  solicitor  for  the  later  items  subject 
to  taxation,  credit  to  be  given  "  for  all  sums  of 
money  received  for,  or  on  behalf  of,  the  defen- 
dant in  respect  of,  or  which  ought  to  be  treated 
as  reducing"  the  bill  of  costs  so  taxed. 

Upon  taxation  it  was  discovered  that  the 
solicitor  had  unintentionally  omitted  to  credit  a 
sum  of  £66  received  in  1894  on  behalf  of  the 
defendant. 

Held — that  the  plaintifE  must  be  surcharged 
in  respect  of  this  amount,  and  that  it  was  too 
late  for  him  to  appropriate  it  to  satisfy  statute- 
barred  items,  and  that  there  was  no  right  of  lien 
or  set-off  which  he  could  invoke  in  order  to 
avoid  the  surcharge. 

Smith  r.  Betty,  (1903)  72  L.  J.  K.  B.  8.53  ;  89 
[L.  T.  258  ;  19  T.  L.  R.  602  ;  52   \V.  R.  137— 

C.A. 


2.  Comjmny  Director  —  Prospectus  —  Untrue 
Statements — Action  by  ShareJi older  for  Compen- 
sation—Directors Lialility  Act,  1890(53  &  54 
Vict.  c.  64), .?.  d—Ciril  Procedure  Act,  1833  (3  &  4 
Will.  4,  c.  42),  s.  3— Limitation  Act,  1623  (21  Jac. 
1,  c.  16),  s.  3.] — An  action  for  compensation  for 
loss  or  damage  sustained  by  a  shareholder  in  a 
company  by  reason  of  untrue  statements  in  a 
prospectus  under  sect.  3  of  the  Directors  Liability 
Act,  1890,  is  not  an  action  "  for  penalties,  damages, 
or  sums  of  money  given  to  the  party  grieved " 
within  the  meaning  of  sect.  3  of  3  &  4  Will.  4, 
c.  42,  and  consequently  need  not  be  bronghl; 
within  two  years  after  the  cause  of  action 
accrued.  The  Directors  Liability  Act,  1890, 
does  not  impose  a  penalty,  but  merely  a  liability 
to  make  compensation  for  a  loss  sustained.  In 
such  an  action  the  cause  of  action  accrues,  and 
the  time  begins  to  run  from  the  time  when  the 
plaintiff  subscribes  for  shares. 

Semble,  the  period  of  limitation  would  be 
six  years  under  the  Limitation  Act,  1623. 
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Miscellaneous — Continued. 

Held,  also  (on  the  merits  of  the  case),  that 
the  plaintiff  was  entitled  to  succeed. 

Judgment  of  Kekewich,  J.  ([1899]  2  Ch.  523  ; 
68  L.  J.  Ch.  727 ;  48  W.  R.  39  ;  81  L.  T.  286  ;  15 
T.  L.  K.  502)  affirmed. 
Thomson  r.  Lord  Clanmoeris,  [1900]  1  Ch. 

[718  ;  69  L.  J.  Ch.  337  ;  48  W.  R.  488  ;  82  L.  T. 
277  ;  16  T.  L.  R.  296— C.  A. 

3.  Dividends  —  Arrears  of  Dividends  on 
OrdinarT/  Shares.] — Arrears  of  dividends  on 
ordinary  sliares  in  a  limited  company,  the  share 
certificates  being  under  seal  as  required  by  the 
articles  of  association,  are  recoverable  by  action 
after  ihe  lapse  of  six  years. 

In  re   Drogheda   Steam  Packet  Co.,  Ld., 
[[1903]  Ir.R.  512— M.R. 

4.  Dividends  and  Capital — Unclainicd  Divi- 
dends— Money  to  he  returned  to  Shareholders  on 
Bedvetion  of  Capital — Conij)anies  Act,  1877  (40 
&  41  Vict.  c.  26),  s.  3.]— Where  a  company's 
share  certificates  refer  (as  is  usual)  to  its  memo- 
randum and  articles  of  association,  a  share- 
holder is  not  barred  by  the  Statute  of  Limitations 
till  the  lapse  of  twenty  years  as  to — 

(a)  Dividends  from  the  date  of  declaration  ; 
(V)  capital  to  be  returned  upon  a  reduction 
from  the  date  of  notice  of  the  confirming  order. 

In  re  Drogheda  Steam  Packet  Co.,  Ld.  ([1903] 
1  Ir.  R.  512 — M.  R.),  supra,  followed. 
In   ee   Artizans'    Land    and     Mortgage 

[Corporation,   [1904]  1  Ch.  796  ;  73  L.  J. 

Ch.    581  ;   52   W.   R.    330  ;   12    Mans.    98  — 

Byrne,  J. 

5.  Misrepresentation  —  Kmnvlcdge  of  Facts — 
Life  Pollcij.] — The  plaintiff,  who  had  effected  an 
insurance  on  his  life  with  the  defendants,  brought 
an  action  on  April  16th,  1898,  in  the  county 
court,  to  recover  back  part  of  a  premium  which 
he  alleged  to  have  been  wrongly  charged  against 
him  and  which  he  had  paid  under  protest. 
Judgment  in  that  action  was  entered  for  the 
defendants.  Another  policy-holder  brought  an 
action  against  the  defendants  for  rescission  of 
his  contract  and  repayment  of  the  premiums  on 
the  ground  of  misrepresentation,  and  in  July, 
1904,  the  House  of  Lords  finally  decided  that  the 
plaintiff  in  that  action  was  entitled  to  succeed. 
The  plaintiff  thereupon  brought  the  present 
action  for  rescission  of  the  contract  and  repay- 
ment of  the  premiums  paid  by  him  upon  the 
same  grounds  as  the  other  policy-holder  had 
done. 

Held — that,  as  after  the  decision  in  the 
county  court  the  plaintiff  knew  all  the  facts 
which  would  have  enabled  him  to  bring  an 
action  for  misrepresentation,  the  action  was 
barred  by  the  Statute  of  Limitations. 

Decision  of  Eady,  J.  (22  T.  L.  R.  59)  reversed. 

MoLLOY   V.   The    Mutual    Reserve    Life 

[Insurance  Co.,  (1906)    94  L.  T.   756 ;   22 

T.  L.  R.  525— C.  a. 


6.  Possession  of  Widow  as  Guardian  of 
Children —  CItange  of  Possession —  Children 
leaving  Home.] — On  P.'s  death  intestate  his 
widow  and  four  infant  children  remained  in 
possession  of  his  assets  ;  no  administration  was 
ever  taken  out.  Twenty-five  yerjs  ago  all  the 
children  having  grown  up  left  the  house  and 
never  made  any  claim  to  a  share  of  their  father's 
property. 

Held — that  originally  the  widow  and  her 
second  husband  were  in  possession  as  bailiffs  for 
the  infants  as  to  a  share  of  the  assets,  but  that 
their  position  changed  upon  the  departure  of  the 
children,  and  that  the  statute  began  to  run 
against  each  child  on  his  or  her  attaining  21 
years  of  age. 

In  re  Maguire  and  M'Clelland's  Contract, 
[1907]  1  Ir.  R.  393— C.  A.  (Ir.). 

7.  Vendors  Lien — Personal  Property — Un- 
paid Pnrehase-niunei/ — Enforcement  of — Interest 
—Real  Property  Limitation  Act,  1833  (3  k.  4 
Will.  4,  c.  27),  s.  42.] — A  vendor's  lien  for  unpaid 
purchase-money  extends  to  personal  property. 
The  lien  gives  fiim  a  charge  upon  or  interest  in 
the  property  for  the  unpaid  purchase-money, 
which  he  can  enforce  in  the  same  way  as  if  it 
were  a  charge  expressly  given  to  him  in  writing. 
There  is  no  Statute  of  Limitations  applicable  to 
such  a  case,  and  notwithstanding  the  lapse  of 
time  the  debt  and  full  interest  for  the  whole 
period  is  recoverable. 

A.  was  trustee  of  a  will  under  which  he  had  a 
life  interest  in  £5,000,  his  son  being  entitled  to 
the  reversion.  In  1874  his  son  sold  to  A.  his 
reversion  for  £1,500,  which  was  in  fact  never 
paid,  although  a  receipt  was  endorsed  on  the 
deed.     In  1900  A.  died. 

Held — that  his  son  had  a  lien  enforceible 
against  A.'s  executors,  and  that  he  could  recover 
£1,500  and  interest  at  4  per  cent,  to  be  paid  out 
of  the  £5,000. 

Daviesv.  Thomas,  ([1900]  2  Ch.  462  ;  69  L.  J. 
Ch.  643  ;  49  W.  R.  68  ;  83  L.  T.  11— C.  A., 
.see  Lien  in  Equity,  2)  followed. 

In  re  Stucley,  Stucleyu.  Kekewich,  [1906] 

[1  Ch.  67;  75  L.  J.  Ch.  58  ;  54  W.  R.  256  ; 

93  L.  T.  718  ;  22  T.  L.  R.  33— C.  A. 

11.  ACKNOWLEDGMENT  OF  DEBT. 

8.  Aclmowledgment  that  Accounts  are  02)en — 
Conditional  Promise — Itidian  Limitation  Act, 
{XV.  f>/1877),  s.  4  ;  Sched.  II.,  par.  57.]— Within 
the  period  of  limitation  in  respect  of  a  debt  the 
debtor  filed  a  written  statement  in  an  applica- 
tion for  probate  of  his  creditor's  will  that  he  had 
for  the  last  few  years  open  and  current  accounts 
with  the  deceased. 

Held — that  this  was  an  acknowledgment  by 
the  debtor  that  there  was  a  right  to  have  the 
accounts  settled,  from  which  a  promise  to  pay 
the  amount  found  due  upon  the  accounts  would 
be  inferred  so  as  to  take  the  case  out  of  the 
Statute  of  Limitations. 

Maniram  r.  Seth  Rupchand,  (1906)  22  T.  L.  R. 

[619— P.  C. 

18—2 


551 


LIMITATION   OF  ACTIONS. 


652 


Acknowledgment  of  Debt — Continued, 

9.  Adinitix'ioH  and  Promise  to  Pay — Limitation 
Act,  1B28  (21  Jac.  1,  c.  U)— Statute  of  Frauds 
Amendment  Art,  1828  (!)  Geo.  i,  e.  14),  s.  1.]- 
Where  the  defendant  wrote  to  the  plaintiff,  "'  I 
am  really  sorry  to  keep  you  so  long  waiting  for 
your  money,"  it  is  an  admission  that  money  is 
due.  The  addition  of  the  sentence,  "  but  I  shall 
be  taking  some  money  next  month,  I  think,  with- 
out fail,  and  will  then  try  to  settle  with  you," 
amounts  to  a  promise  to  pay  next  month.  Such 
a  letter,  therefore,  is  sufiicient  to  take  the  debt 
out  of  the  Statute  of  Limitations. 

Prykk  r.  Hill,  (1899)  79  L.  T.  738— Div.  Ct. 

10.  Ajfidarit  —  Statute  of  Limitations  (21 
Jac.  1,  0.  16),  s.  3— Lord  Tenterden's  Act,  1829 
(9  Geo.  4,  c.  14),  k.  1.]— In  1905  J.  G.  E.  in 
proving  his  father's  will  included  in  his  affidavit 
a  sum  of  £2,000  "  money  lent  to  J.  G.  E.  " 

Held — that,  although  the  debt  was  primd 
facie  statute-barred,  no  payment  of  interest 
having  been  made  for  ten  years,  the  item  in  the 
affidavit  was  a  sufficient  acknowledgment  to 
take  the  case  out  of  the  statute. 

Re   Emmett,  Jenkins  r.  Emmett,  (1907)  9.5 
[L.  T.  755— Kekewich,  J. 

10a.  Agreement  tiot  to  raise  Statutory  Defence 
— Submission  to  Arhitration — Arbitration  jjroriuff 
abortive — Peviral  of  Defence.^ — The  plaintiff 
and  the  defendant  agreed  that  there  should  be  a 
reference  of  their  accounts  to  two  arbitrators, 
and  that  either  should  pay  to  the  other  the 
amount  found  due  by  the  arbitrators.  Both 
agreed  not  to  raise  the  question  of  the  Statute  of 
Limitations.  The  arbitration,  though  held, 
proved  abortive. 

Held — that  the  arbitration  having  proved 
ineiiective,  the  condition  on  which  the  admission 
was  made  had  not  been  fulfilled,  and  there  was, 
therefore,  no  admission  to  take  the  case  out  of 
the  operation  of  the  statute. 

Fenner    v.    Lord,  (1898)  11  T.   L.   R.  450— 

[Phillimore,  J. 

11.  Expression  of  Hope  to  Pay — Admission  of 
Debt—Identijication  of  Debt— 2\  Jac.  1,  c.  1(5.]— 
In  order  to  take  a  debt  out  of  the  Statute  of 
Limitations  it  is  not  necessary  that  the  written 
acknowledgment  should  specify  the  debt  or  the 
matter  out  of  which  it  arose. 

It  is  a  mistake  to  suppose  that,  because  a  man 
expresses  a  hope  to  pay  when  he  acknowledges 
a  debt,  tlicrefore  the  acknowledgment  is  to  be 
taken  as  the  mere  expression  of  a  hope  to  pay. 
A  letter  containing  the  following  passage  was 
held  to  be  a  sufficient  acknowle(lgment :  "  I 
know  I  am  at  present  in  your  debt,  but  my 
prospects  are  much  better  now  than  they  liave 
been  for  years,  and  will  be,  so  that  I  shall  be 
able  to  repay  you." 

Sidwell  V.  Maion  ((1857)  2  H.  &  N.  30G) 
followed. 

Whitcombe  r.  Steere,  (1903)  19  T.  L.  R.  697 

[—Walton,  J. 


12.  Guarded  Acknowledgment  —  Limitation 
Act,  1623  (21  Jac.  1,  c.  U)— Statute  of  Frauds 
Amendment  Art,  1828  (9  Geo.  4,  c.  14),  s.  1.]— 
Where  there  is  a  general  acknowledgment  of  a 
debt,  then  a  general  promise  to  pay  may  and 
ought  to  be  implied  ;  but  when  the  party  guards 
his  acknowledgment,  such  an  implication  will 
not  arise. 

Where  letters  can  be  read  as  an  acknowledg- 
ment of  the  debt  and  a  promise  to  [lay  it,  coupled 
with  the  expression  of  a  hope  that  the  plaintiff 
would  name  some  figure  less  than  the  principal 
and  interest,  and  that  he  would  give  the  defen- 
dant an  option  of  payment  by  instalments,  the 
letters  are  not  enough  to  take  the  case  out  of 
the  statute. 

Mowbray  r.  Appleby,  (1899)  80  L.  T.  805  ;  15 
[T.  L.  R.  425— Bucknill,  J. 

13.  iVo  sufficient  Acknoirledgment  tliat  lohole 
Debt  icas  Due — Sufficient  Promise  to  Pay  ivhat 
may  be  found  Due  on  taking  an  Account — 21 
Jac.  1,  c.  16.] — To  a  claim  on  a  note  for  £100 
the  defendant  pleaded  the  Statute  of  Limitations, 
and  the  plainiift"  in  reply  thereto  relied  on 
certain  letters,  in  which  the  passages  most  in  his 
favour  were  as  follows  :  "  I  will  do  my  best  to 
pay  back  what  I  owe  ...  I  did  give  uncle  a 
note  for  £100  originally,  but  I  subsequently  gave 
him  a  cheque  for  £40  .  .  .  and  I  am  almost 
positive  I  gave  him  another  for  £20.  ...  If  he 
hunts  up  his  old  bank  books  he  will  be  able  to 
trace  up  the  amount,  and  I  am  sure  he  will  be 
satisfied  that  I  am  correct.  ...  As  soon  as  there 
is  another  '  division '  I  will  send  him  some." 
Another  ''division"  had  in  fact  taken  place 
since  the  date  of  the  letter. 

Held — that  the  letters  did  not  constitute  a 
sufficient  acknowledgment  that  the  whole  debt 
was  due  ;  but  that  they  did  form  a  sufficient 
promise  to  pay  £40,  or  v.'hatever  larger  sum 
might  be  found  due  on  taking  an  account ;  and 
that,  the  judge  having  taken  the  account,  and 
found  the  whole  sum  to  be  still  due,  the  plaintiff 
could  recover  it  all. 

Prance  v.  Simpson  ((1854)  Kay  678)  followed. 

Decision  of  Bruce,  J.  ((1902)  18  T.  L.  R.  658), 
affirmed. 

Langrish  v.  Watts,  [1903]  1   K.  B.  636  ;  72 

[L.  J.  K.  B.  435  ;  51  W.  R.  503  ;  88  L.  T.  443  ; 

19  T.  L.  R.  359— C.  A. 

14.  Parol  Eridencc  to  Connect — Two  Letters — 
Admissibility  of] — Parol  evidence  is  admissible 
to  show  that  a  letter  was  written  in  answer  to  a 
former  one,  in  order  to  read  the  two  letters 
together  that  tliey  may  constitute  an  acknow- 
ledgment to  take  a  debt  out  of  the  Statute  of 
Limitations. 

M'GuFFiE  V.  Burleigh,  (1898)  78  L.  T.  264  ;  14 
[T.  L.  R,  319— Bruce,  J. 

15.  Promise  to  Pay  when  able — Conditional 
Promise — Statute  of  Limitations  (21  Jac.  1, 
c.  16).] — A  debtor  wrote  a  letter,  of  which  the 
following  are  the  material  words  :  "  I  am  sorry 
I  cannot  pay  off  anything  of  my  account  at 
present  ...  as  soon   as   I  have   the   money   I 
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shall  forward  you  a  cheque  .  .  .  it  is  my  inten- 
tion to  pay  when  1  am  in  a  position  to  do  so, 
and  I  shall  not  try  to  get  out  of  the  debt  by  its 
becoming  out-dated." 

In  an  action  for  the  debt  the  debtor  pleaded 
the  Statute  of  Limitations,  and  the  plaintiffs 
relied  on  the  above  letter  as  an  answer  to  the 
plea. 

Held — that  the  letter  only  amounted  to  a 
conditional  promise  to  pay  when  able,  and  that 
the  debtor,  never  having  been  in  a  position  to 
pay  any  substantial  sum,  must  succeed. 

Philips  V.  PhiUj)^  ((1843)  3  Hare,  at  p.  299, 
judgment  of  Wigram,  V.-C.)  approved  and 
applied. 

Decision  of  Phillimore,  J.  ((190i)  20  T.  L.  K. 
31)  affirmed. 

Lusher  c.  Hassard,  (1905)  20  T.  L.  K.  563 — 

[C.  A. 

16.  What  Sufficient — Conditional  Proniixe.]  — 
A.  wrote  to  the  manager  of  a  firm  to  whom  he 
owed  money:  "I  am  willing  to  sell  the  shares 

that  I  hold  in  the Company  for  X816  is.  6d., 

and,  in  the  event  of  my  tloing  so  will  pay  the 
calls  (£31-1  lOs.)  due  on  such  shares  and  the 
balance  in  settlement  of  my  account  with  your 
company,  amounting  to  £500  lis.  (jrf." 

Held — that  the  letter  amounted  only  to  a 
conditional  promise  to  pay  the  debt,  and  that, 
as  the  condition  had  not  been  performed,  the 
letter  formed  no  answer  to  the  statute. 

Decision  of  Phillimore,  J.  (52  W.  R.  607  ;  90 
L.  T.  460  ;  20  T.  L.  R.  318)  reversed. 

Barrett  &    Son,   Ld.   v.   Da  vies,   (1904)  21 
[T.  L.  R.  21  ;  91  L.  T.  736— C,  A. 

III.  PAET  PAYMENT. 

17.  Payment  of  Instalment  of  Business  Deht — 
Mortf/age — Beceiver  and  Manager  of  Business — 
Extent  of  Agency  of  Limitation  Act,  1623  (21 
Jac.  1,  c.  16),  s.  3 — Conreiiancing  and  Law  of 
Property  Act,  1881  (44  k,  45  Vict.  c.  41),  s.  24.] 
— A  receiver  appointed  under  the  terms  of  a 
power  in  a  mortgage  deed  which  extends  the 
powers  conferred  by  the  Conveyancing  Act, 
1881,  s.  24,  to  manage  and  carry  on  a  business,  is 
authorised  to  pay  business  debts  of  the  mort- 
gagor. This  authority  is  not  affected  by  the 
death  of  the  mortgagor,  and  payment  by  the 
receiver  of  an  instalment  of  a  business  debt 
contracted  by  the  mortgagor  operates  as  an 
acknowledginent  of  the  whole  debt  by  the 
executrix  of  the  mortgagor,  and  prevents  time 
running  under  the  Statute  of  Limitations. 

Decision  of  Byrne,  J.  (47  W.  R.  174  ;  79  L.  T. 
468),  aftirmed. 

In  re  Hale,  Lilley  r.   Foad,  [1899]  2  Ch. 

[107;  68  L.    J.    Ch.    517;  47   W.   R.  579;  80 

L.  T.  827  ;  15  T.  L.  R.  389— C.  A. 

18.  Siwj)le  contract  Belt— Beat  Estate  deri.sed 
—  Tenant  for  Life  and  Bemaindermen  —  Part 
Payment  by  Tenantfor  Life— Limitation  Act,  1623 


(21  Jac.  1,  c.  16).] — The  part  payment  by  a 
devisee  for  life  of  a  simple  contract  debt  of  his 
testator  and  of  interest  thereon  is  sufficient  to 
keep  the  debt  alive,  notwithstanding  the  lajise 
of  time,  not  only  as  against  the  devisees  in 
remainder  after  the  life  estate,  but  also  as  against 
devisees  of  other  real  estate  of  the  testator. 

In  re  Uollingshead  ((1888)  37  Ch.  D.  651  ;  57 
L.  J.  Ch.  400  ;  36  W.  R.  660  :  58  L.  T.  758— 
Chitty,  J.)  followed. 

BiU  V.  Walker  ([1893]  2  Ch.  429;  62 
L.  J.  Ch.  536  ;  41  W,  R.  427  ;  68  L.  T.  610— 
Chitty,  J. )  applied. 

In  re  Chant,  Bird  r.  Godfrey,  [1905]  2  Ch. 

[225;  74  L.  J.   Ch.   .542;  53   W.   R.   526;  93 

L.  T.  265— Warrington,  J. 

19.  Solicitor's  Bill — Money  receired  on  Behalf 
of  Behtor — Placing  to  Behtor's  Account — Items 
already  Statute-harrcd — Aj/j)ropriafion — 21  Jac. 
I,  c.  16,  .S-.  3.] — A  solicitor  received  on  behalf  of 
a  client,  and  with  his  assent  retained,  a  sum  of 
money,  which  was  less  than  the  amount  of  costs 
due  to  the  solicitor,  the  payment  being  made  by 
a  third  person,  in  whose  interests  the  debtor  had 
incurred  the  liability. 

Held — that  this  was  not  a  "  payment"  of  the 
sum  on  account  of  the  debt  from  which  a  promise 
to  pay  the  balance  could  be  inferred,  so  as  to  take 
the  case  out  of  the  Statute  of  Limitations. 

A  solicitor  r;iised  money  for  a  client  to  pay  off 
outstanding  debts,  and  retained  the  balance  of 
the  loan  towards  his  general  bill  of  costs. 

Held — that  the  retention  did  not  amount 
to  such  a  part  payment  as  would  imply  a 
promise  to  pay  statute-barred  items  in  his  bill 
of  costs. 

Senille.  where  a  debtor  pays  to  his  creditor  a 
sum  of  money  on  account  of  a  debt,  some  of  the 
items  of  which  are  barred  by  the  Statute  of 
Limitations,  a  promise  to  pay  the  items  which 
are  not  statute-barred  can  alone  be  inferred, 
unless  it  can  be  shown  that  the  payment  was 
expressly  made  on  account  of  the  statute-barred 
items. 
In  ee  Boswell,  Meeritt  v.  Boswell,  [1906] 

[2  Ch.    359 ;  75  L.  J.  Ch.  234  ;  94   L.  T.  243  ; 
22  T.  L.  R.  247— Kekewich,  J, 

On  appeal:  settled  [1907]  2  Ch.  331;  75 
L.  J.  Ch.  658— C.  A. 

IV.  JUDGMENT. 

20.  Action  on  Judgment  in  Foreign  Court — 
Foreign  Judgment  on  Merits  for  Sum  less  than 
English  Judgment — Election  to  talte  Foreign 
Judgment  in  Bischarge — Action  for  Besidue  in 
England — Beal  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  57),  s.  8.]— The  defendant, 
formerly  an  official  in  the  Transvaal  for  the  then 
South  African  Republic,  was  domiciled  there, 
but  being  temporarily  in  England,  he  borrowed 
money  from  the  plaintiff,  contracting  to  repay 
the  loan  with  a  very  heavy  bonus,  recoverable  in 
England.  On  his  failure  to  pay  he  was  sued  here 
in  the  Queen's  Bench  Division  by  the  plaintiff, 
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Judgment —  Conti  >i  ucd. 

who  recovered  against  him  the  judgment  sued 
upon  in  this  action,  dated  June  28th,  1884,  for 
£15, 007  \U.  Mil.,  including  costs.  In  September, 
1S8(),  the  plaintiff  sought  to  enforce  this  judg- 
ment against  the  defendant,  who  had  then 
returned  to  the  Transvaal,  in  the  Courts  of  the 
South  African  Republic.  The  Transvaal  Court 
fouiid  on  the  merits  that  only  £7,000  had  been 
actually  lent,  and  gave  judgment  for  that  sum 
and  interest  at  8  per  cent,  from  the  date  of 
the  English  judgment,  making  a  total  of 
£9,(535  4.<.-.  &(l.,  which  was  paid  in  full  by  the 
curators  to  the  plaintiff's  agents,  and  the 
sequestration  and  insolvency  proceedings  which 
had  been  taken  against  the  defendant  were 
annulled.  The  plaintiff  in  1890  sought  to  recover 
from  the  defendant  the  balance  due  for  principal 
and  interest  on  the  English  judgment. 

Held — that  the  Statute  of  Limitations  (the 
Real  Property  Limitation  Act,  1874)  was  a  bar 
to  the  action,  as  the  payment  of  £9,635  4.?.  6rZ. 
was  not  on  account  of  the  English  judgment,  but 
was  by  way  of  execution  of  a  hostile  judgment 
and  '^  ill  invifitm"  ;  and  that  the  plaintiff  had 
elected  to  take  the  judgment  of  the  foreign 
country  in  discharge  of  the  whole  cause  of 
action  and  could  not  afterwards  sue  for  the 
residue  of  the  debt  in  England. 
Taylor  r.  Hollard,  [^1902]  1  K.  B.  076  ;  71 

[L.  J.  K.  B.  278  ;  50  W.  R.  558  ;  86  L.  T.  228  ; 
18  T.  L.  R.  287— Jelf,  J. 

21.  JiKhjiiient  aijaind  Co-dcMnrs — Port  lericd 
(Kjdinst  One  of  the  Co-dfhtors — BcM  hcj)t  allre.'] 
—  Where  a  judgment  was  obtained  in  1884 
against  A.  and  B..  and  in  1886  part  of  the 
judgment  debt  was  levied  under  an  execution 
against  A.  : — 

Held — that  this  was  sufficient  to  keep  the 
debt  alive  against  A.  and  B.  for  a  further  period 
of  twelve  years,  and  that  within  such  period  the 
judgment  creditor  was  entitled  to  an  order  for 
liberty  to  issue  execution  against  B. 

Brew  r.  Brew,  [1899]  2  Ir.  R.  163— Q.  B. 

22.  Jiah/iiirnf  hij  Dcfuult  — IJshijipcl — C'iril 
Jii/l  Disiiii.'ix  on  Merit X — Tithe  Beiit-cliarge — 
Ileal  Propevtii  Umitafinn  Aetx,  1833,  1874  (3  & 
4  Will.  4,  c.  21),  s.  34  ;  (37  &  38  Vict.  c.  'u),s.  1.] 
■ — In  the  year  1890  the  i)laintiff  sued  certain 
defendants  for  a  sum  of  £9  ll.v.,  six  years' arrears 
of  tithe  rent-charge,  payable  in  respect  of  certain 
titheable  lands  situate  in  the  parish  of  G.  and 
county  of  T.  The  defendants  entered  no  appear- 
ance, and  judgment  was  marked  by  default  in 
the  year  1891  for  the  sum  claimed  with  costs, 
which  the  defendants  subsequently  paid.  At  the 
I  late  the  writ  was  issued  and  payment  was  made, 
it  was  now  admitted  that  the  defendants  hacl 
occupied  the  lands  for  twelve  years  without  any 
payment  of,  or  acknowleilgment  of  liability  to, 
tithe  rent-charge.  In  the  year  1896  the  plaintiffs 
sued  the  defendants  in  the  present  case  (who  are 
to  be  taken  as  representing  all  the  estate  and 
interest  of  the  defendants  in  rent-charge),  and 
the  county  court  judge  dismissed  the  case  on  the 
merits. 


In  the  year  1899  the  plaintiffs  sued  the 
defendants  by  civil  bill  for  £3  3.s.  M.,  being 
two  years'  ari'ears  of  tithe  rent-charge  issuing 
out  of  the  lands  of  B.  in  the  parish  of  G.  and 
county  of  T.  The  county  court  judge  dismissed 
the  case  on  the  merits.  The  plaintiffs  appealed 
to  the  judge  of  assize,  who  stated  a  case  raising 
two  questions — (1)  whether  the  plaintiffs'  claim 
was  barred  by  the  Statute  of  Limitations  ;  (2) 
whether  the  dismiss  on  the  merits  in  1896 
estopped  the  plaintiffs  from  recovering  in  the 
present  action. 

Held  (by  C.  A.) — that  the  defendants  were 
not  estopped  by  the  judgment  by  default 
recovered  in  1891  fi-om  setting  up  the  Statute 
of  Limitations  :  and  that  the  effect  of  the 
Statute  of  Limitations  was  to  extinguish  the 
right  to  recover  the  tithe  rent-charge  where  there 
had  been  neither  payment  nor  acknowledgment 
for  twelve  years  ;  but  that  the  dismiss  on  the 
merits  in  1896  would  not  have  estopped  the 
plaintiffs. 

A  j  udgment  by  default  may  operate  by  estoppel ; 
but  the  ground  and  extent  of  that  estoppel  must 
lie  found  on  the  face  of  the  judgment  itself,  and 
cannot  be  inferred  or  deduced  from  the  plead- 
ings of  the  party  who  has  obtained  the  judgment, 
where  the  defendant  has  said  nothing,  and 
has  merely  allowed  the  judgment  to  go  by 
default. 

An  unnecessary  averment  in  a  record,  that  is 
neither  pleaded  to  nor  admitted,  cainiot  be  used 
as  an  estoppel. 

Irish  Land  Commission    v.  Ryan.   [1900]    2 

[Ir.  R.  565. 

V.  FRAUD. 

23.  Concealed  Fraud  of  Person  setting  np 
Statute — Th  ird  Person — Innocent  Parties — Peal 
Property  Limitation  Act,  1833  (3  &  4  Will.  4, 
c.  27),  s.  26 — Peal  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  s.  1.]— On  September 
3rd,  1884,  General  McC,  the  owner  in  fee  of  a 
house  at  Cheltenham,  in  which  he  was  residing 
with  his  wife  and  daughter  (the  plahitiff), 
executed  a  deed  by  which  he  voluntarily  con- 
veyed the  house  to  his  wife  in  fee. 

On  September  30th,  1884,  his  wife  voluntarily 
conveyed  the  house  to  her  daughter  (the  plaintiff) 
in  fee. 

The  ])laintiff  was  ignorant  of  the  existence  of 
these  deeds,  which  her  mother  retained  in  her 
possession.  In  1886  her  mother  deposited  the 
two  deeds,  which  she  had  placed  in  a  closed 
envelope,  with  a  London  solicitor,  who  was  to 
take  charge  of  the  enclosed  papers  unopened  in 
the  events  that  happened. 

The  mother  died  in  1888,  having  by  her  will 
bequeathed  all  her  property  to  the  jiluintiff. 

The  genenil  died  tm  August  28th,  1899,  having 
devised  all  the  residue  of  his  property  to  the 
defendant. 

The  general  had  continued  in  possession  of 
the  iiouseand  dealt  with  it  as  his  own  until  his 
death,  and  after  his  death  the  defendant  entered 
into  possession,  and  tlTe  I^ondon  solicitor  delivered 
the  envelope  with  the  deeds  in  it  to  the  plaintiff, 
who  then  for  the  first  time  became  aware  of  her 
title  to  the  house. 
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The  plaintifE  on  October  19th,  1899,  com- 
menced an  action,  claiming  a  declaration  that 
she  was  entitled  to  the  house  for  an  estate  in 
fee  simple  in  possession,  and  possession  thereof. 
The  defendant  pleaded  the  Real  Property  Limita- 
tion Act,  1871:.  The  plaintiff  claimed  the 
benefit  of  sect.  26  of  the  Real  Property  Limita- 
tion Act,  1833,  alleging  that  the  defendant's 
possession  had  been  acquired  by  means  of  a 
"  concealed  fraud." 

Held  (1)  (Vaughan  Williams,  L.J.  doubting) 
—that  however  good  the  motive  was  which 
prompted  her  action  there  was  on  the  part  of 
the  mother  a  concealed  fraud  within  the  meaning 
of  sect.  2()  of  the  Real  Property  Limitation  Act, 
1833,  and  that  the  general  was  no  party  to  the 
fraud  ;  and  (2)  (Rigby,  L..J.  dissenting)  that 
if  there  had  been  on  the  part  of  the  mother  con- 
cealed fraud,  then,  as  in  order  to  prevent  the 
operation  of  the  statute,  the  fraud  contemplated 
by  sect.  26  must  be  the  fraud  of  or  in  some  way 
imputable  to  the  person  setting  up  the  statute, 
or  of  some  one  through  whom  he  claims,  the 
plaintiff's  title  was  barred  by  the  Statute  of 
Limitations. 

Petre  v.  Petre  ((1853)  1  Drew.  371— Kinders- 
ley,  V.-C.)  considered. 

Decision  of  Kekewich,  J.  ((1899)  83  L.T.  718), 
reversed. 

In  re  McCalltjm,  McCallum  r.  McOallum, 
[1901]  1  Ch.  143;  70  L.  J.  Ch.  206;  49 
W.  U.  129  ;  83  L.  T.  717  ;  17  T.  L.  R.  112— 

C.  A. 

25.  Taking  Coal  tortioudij — Coal  Mines — 
Account — Subm ission  to  Arbitration — Defence — 
Limitation  Act,  1623  (21  Jac.  1,  c.  16),  s.  3.]— 
The  mere  taking  of  coal  tortiously  from  another 
person's  mine  is  not  fraud  so  as  to  entitle  the 
plaintifE  to  an  account  more  than  six  years 
afterwards  ;  but  if  the  coal  be  taken  intention- 
ally, and  steps  be  taken  to  prevent  the  plaintiff 
from  discovering  the  wrong,  this  is  a  fraud 
which  will  take  away  the  defendant's  right  to 
plead  the  Statute  of  Limitations. 

Ecolesiadieal  Commissioners  for  Enqland  v. 
North  Eastern  Rail.  Co.  ((1877)"  4  Ch.  D.  84.5  ; 
47  L.  J.  Ch.  20 ;  36  L.  T.  174— V.-C.  Malins) 
not  followed. 

Parties  to  a  submission  to  arbitration  are  not 
precluded  from  raising  the  defence  of  the  Statute 
of  Limitations,  unless  a  provision  to  that  effect 
is  drawn  up  and  embodied  in  the  submission. 

In  re  Astley  and  Tyldesley  Coal  and 
[Salt  Co.  and  Tyldesley  Coal  Co.,  (1899) 
68  L.  J.  Q.  B.  252  ;  80  L.  T.  116  ;  15  T.  L.  R. 

154— Div.  Ct. 

26.  Tailing  Coal  tortiously  —  Coal  Mines  — 
Account— Value  of  Coal— Limitation  Act,  1(523 
(21  Jac.  1,  c.  16),  s.  3).]— Where  a  colliery  com- 
pany wilfully  and  secretly  took  coal  from  an 
adjoining  property,  and  the  fact  was  not  brought 
to  light  for  many  years  afterwards,  and  no  laches 
could  be  attributed  to  the  adjoining  owner  in 


not  discovering  the  existence  of   the  wrongful 
workings : — 

Held — that  the  Limitation  Act,  1623,  had 
no  application,  and  that  the  adjoining  owner 
was  entitled  to  recover  from  the  wrongdoers 
the  value  of  the  coal  so  wrongfully  taken,  and, 
in  the  case  of  a  winding-up,  to  prove  for  that 
amount.  No  presumption  as  to  pillars  having 
been  either  left  or  worked,  or  the  reverse,  should 
be  made.  The  account  must  b-?  arrived  at  by  the 
evidence  alone. 

Ecclesiastical  Commissioners  for  England  v. 
North  Eastern  Bail.  Co.  ((1877)  4  Ch.  D.  845  ; 
47  L.  J.  Ch.  20  ;  36  L.  T.  174— V.-C.  Malins) 
not  followed. 

BuLLi  Coal  Mining  Co.  v.  Osborne,  [1899] 

[A.  C.  351  ;  68  L.  J.  P.  C.  49  ;  47  W.  R.  545  ; 

80  L.  T.  430  ;  15  T.  L.  R.  257— P.  C. 

VI.  RECOVERY  OF  MONEY  CHARGED  UPON 
LAND. 

27.  Land  Tax  —  Redemption  —  Yearly  Sum 
payable  by  tvag  of  Lnterest — "  Rent'' — Periodical 
Sum.  of  Money  charged  on  Land — Land  Tax 
Redemption  Act,  1802  (42  Geo.  3,  c.  116).,?.  123— 
Real  Property  Limitation  Act,  1874  (37  &  38  Vict. 
c.  bl),ss.  1,8.] — In  1874,  P.,  the  lessee,  redeemed 
the  land  tax  on  certain  property  under  the  powers 
given  by  the  Land  Tax  Redemption  Act,  1802.  A 
formal  assignment  of  the  benefit  of  the  redemption 
was  in  1879  made  to  the  plaintiff.  The  leases 
became,  in  1885,  vested  in  the  defendant,  who  by 
mistake  paid  the  land  tax  to  the  Commissioners 
thenceforth  until  the  year  1900.  The  plaintiff,  on 
receiving  the  certificate  of  redemption,  put  it 
away  with  his  title-deeds  and  forgot  all  about  it 
until  the  year  1900.  He  brought  an  action  to 
recover  £9,  being  an  annual  payment,  by  way  of 
interest,  for  which  the  tax  was  redeemed,  due 
January  1st,  1900. 

Held — that  the  yearly  sura  of  £9  was  a  "  rent" 
within  the  meaning  of  sect.  1  of  the  Real  Property 
Limitation  Act,  1874  ;  that  it  was  also  a  periodical 
sum  of  money  charged  on  the  land  ;  and  that  in 
either  case  the  claim  came  within  sect.  8  of  the 
Real  Property  Limitation  Act,  1874,  and  was 
barred. 

Decision   of  Div.  Ct.  ([1901]   2  K.  B.  7  ;  70 
L.  J.    K.  B.  556  ;  65  J.  P.  533  ;  84  L.  T.  684) 
affirmed. 
Skene  r.  Cook,  [1902]   1  K.  B.  682  ;  71  L.  J. 

[K.   B.  446  ;  50  W.  R.  506  ;  86  L.  T.  319  ;  18 
T,  L.  R.  431— C.  A. 

28.  Mortgage — Adm inistration  Action, — Action 
not  continued — Revived  .mbsequently — Arrears 
of  Interest — Real  Property  Limitation  Acts,  1833 
(3  &  4  Will.  4,  e.  27),  s.  42  ;  and  1874  (37  &  38 
Vict.  c.  57),  s.  8.] — In  1858  A.  borrowed  money 
upon  security  of  a  charge  on  lands.  He  died  in 
1887,  and  an  administration  decree  was  made  in 
an  action  brought  by  B.  his  executrix  against  C. 
his  eldest  son  and  next  of  kin.  The  lenders 
made  no  claim  in  this  action,  which  by  consent 
was  not  proceeded  with. 

Interest  on  the  debt  was  paid  out  of  the  rents 
of  the  lands  down  to  1895  by  B.,  and  (after  her 
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Kecovery  of  Money  charged  upon  Land — Con- 
tinued. 

death)  by  C,  her  executor,  who  was  owner  of  the 
charge.  The  rents  now  proved  insufficient  to 
pay  the  interest. 

Held — that  the  administration  action  should 
be  proceeded  with,  C.  becoming  plaintiff  as  B.'s 
executor,  and  the  lenders  becoming  co-defen- 
dants ;  that  the  debt  had  been  kept  alive  by  pay- 
ment of  interest,  but  that,  by  reason  of  3  &  4 
Will.  4,  c.  27,  s.  42,  only  six  years'  arrears  of 
Interest  was  recoverable. 

Thompson  v.  Hurley,  [1905]  1  Ir.  E.  588— 

[M.  R. 

29.  Mortgage — 3Ioiigage  on  Part  of  Testato7-''s 
Pro2)erty — Such  Property  specifically  devised — 
Pevlsee  paying  Interest  for  Years — Security  at 
length  j)rovi7ig  insufficient — Bight  to  still  claim 
on  Covenant  against  rest  of  Testator's  Estate  in 
Hands  of  other  Devisees— Ileal  Property  Limita- 
tion Act,  1874  (37  &  38  Vict.  c.  57),  s.  8.]— L. 
had  mortgaged  part  of  his  property,  and  devised 
this  part  to  T.  The  latter  duly  paid  interest 
for  thirty  years,  when  the  pro])erty  was  sold  and 
proved  insufficient  to  pay  off  the  principal. 

Held — that  the  mortgagee  could  still  proceed 
against  the  specific  devisees  of  the  other  unmort- 
gaged parts  of  L.'s  real  estate,  and  was  entitled 
to  an  administration  order  in  respect  of  the 
whole. 

Poddam  v.  3/orley  ((1857)  1  De  G.  &  J.  1— 
Lord  Cranworth)  applied. 

Bradshaw  v.    Widdrinqton  ([1902]  2  Ch.  430  ; 
71  L.  J.  Ch.  627  ;  86  L.  T.  726  ;  50  W.  R.  561— 
C.  A.,  see  Mortgage,  No.  38)  discussed. 
In  re  Lacey.  Howard  t-.  Lightfoot,  [1907] 

[1  Ch.  330  ;  76  L.  J.  Ch.  316  ;  96  L.  T.  306— 

C.  A. 

30.  Trustees  —  Retirement  of  One  Trustee  — 
Payment  of  Interest  hy  continuing  Trustees  — 
Claim  after  Six  Years — Limitation  Act,  1623 
(21  Jac.  1,  c.  16),  s.  3 — Mercantile  Lain  Amend- 
ment Act,  1856  (19  &  20  Vict.  e.  97),  .v.  \\—Peal 
Property  Limitation  Act,  1874  (37  &  38  Vict. 
c.  57),  ,s-.'8.]— Sect.  3  of  the  Limitation  Act,  1623, 
is  not  repealed  by  sect.  8  of  the  Real  Property 
Limitation  Act,  1874.  The  effect  of  the  two 
Acts  read  together  is,  that  no  action  for  a  simple 
contract  debt,  whether  chargeable  on  laud  or 
not,  shall  be  brought  after  six  years,  and  that 
no  action  for  a  specialty  debt  chargeable  on  land 
shall  be  brought  after  twelve  yeaVs. 

Sutton  V.  Sutton  ((1882)  22  Ch.  D.  511;  52 
L.  J.  Ch.  333  ;  31  W.  R.  369  ;  48  L.  T.  95— 
C.  A.)  distinguished. 

Firth  V.  Slingsly  ((1888)  58  L.  T.  481  — 
Stirling,  J.)  approved. 

In  1882  the  plaintiffs  advanced  money  to  the 
defendants,  who  were  the  three  trustees  of  a  will, 
the  loan  being  secured  by  a  transfer  to  the  plain- 
tiffs of  mortgage  securities  belonging  to  the 
estate  of  the  defendants'  testator,  but  the  defen- 
dants entered  into  no  covenant  to  repay  the  loan. 


In  1883  L.,  one  of  the  defendants,  retired  from 
the  trusts  of  the  will,  and  the  other  two  trustees 
continued  to  pay  interest  on  the  loan  until 
1896.  In  1897  the  plaintiffs  brought  an  action 
against  L.  and  the  continuing  trustees  to  recover 
the  loan. 

Held — that  the  action,  being  for  a  simple 
contract  debt,  although  chargeable  upon  land, 
was  barred  as  against  L.  by  sect.  3  of  the  Limita- 
tion Act,  1623,  being  brought  more  than  six 
years  after  the  accrual  of  the  plaintiffs'  right  of 
action  ;  and  that  sect.  14  of  the  Mercantile  Law 
Amendment  Act,  1856,  prevented  the  payment 
of  interest  by  the  continuing  trustees  operating 
against  L. 

Decision  of  Lord  Russell,  C.J.  ([1898]  2  Q.  B. 
223  ;  67  L.  J.  Q.  B.  731  ;  47  W.  R.  13  ;  79  L.  T. 
94  ;  14  T.  L.  R.  441)  reversed. 
Barnes  v.  Glenton,  [1899]  1  Q.  B.   885  ;  68 

[L.  J.  Q.  B.  502  ;  47  W.  R.  435  ;  80  L.  T.  606  ; 
15  T.  L.  R.  295— C.  A. 

31.  Trust  of  Lands  for  ultimate  Sale — Mort- 
gage hy  Reversioners  of  their  Reversion — Land 
not  yet  sold — Period  applicahle — Real  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  bl),  s.  8.] 
— Land  was  devised  to  trustees  in  trust  for  A. 
for  life,  and  after  her  death  in  trust  for  sale  and 
division.  The  defendants,  the  reversioners,  who 
had  mortgaged  their  reversionary  interests,  were 
sued  for  the  principal  and  interest,  and  they 
pleaded  that  the  debt  was  statute-barred,  as  no 
interest  had  been  paid  for  nineteen  years.  The 
tenant  for  life  was  still  alive. 

Held — that  the  money  due  under  the  cove- 
nant in  the  mortgage  deed  was  a  sum  of  money 
"  charged  upon  or  payable  out  of  land  "  within 
the  meaning  of  sect.  8  of  the  Real  Property 
Limitation  Act,  1874  ;  and  that  therefore  the 
action  became  barred  after  the  expiration  of 
twelve  years  from  the  last  payment. 

Sutton  v.  Sutton  ((1882)  22  Ch.  D.  511  ;  52 
L.   J.   Ch.  333  ;   31   W.    R.    369  ;  48  L.  T.  95) 
followed. 
KiRKLAND  r.  Peatfield,  [1903]  1  K.  B.  756  ;  72 

[L.  J.  K.  B.  355  ;  51  W.  R.  544  ;  88  L.  T.  472  ; 
19  T.  L.  R,  362— Wright,  J. 

VII.  RIGHTS  TO  REAL  PROPERTY. 

32.  Chattels  Real — Xext  oj  Kin  remaining  in 
Possession  —  Joint  Tenancy  —  Tenancy  in  Com- 
mon.']— Some  of  the  next  of  kin  of  an  intestate 
remained  on  in  possession  of  chattels  real  with- 
out taking  out  administration. 

Held — that  they  acquired  under  the  Statute 
of  Limitations  a  joint  tenancy  in  the  shares  of 
other  next  of  kin  who  had  remained  out  of  pos- 
session for  more  than  twelve  years,  although,  in 
lespect  of  their  own  original  shares,  they  held  as 
tenants  in  common. 

Smith   v.   Savage,   [1906]    1    Ir.    R.    469— 

[Barton,  J. 

33.  Copyholds  —  Intestacy —  Custom  of  Manor 
—  Will  of  Customary  Heiress  —  Intention  of 
Heiress  to  pass  Copyholds — Receipt  of  Rents  by 
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Rights  to  Real  Property — Cinithmed. 
Testatrix's  Cuxfoi/iari/  Heir  for  more  than  Thirty 
Years — Ben  I  Proj^erf  1/  Lim  itation  Acts,  1 833  (3  &  4 
"Will.  4,  c.  27),  ss.  16, '17,  34;  and  1874  (37  &  38 
Vict.  c.  57),  ss.  3,  5.]— B.  died  intestate  in  1869 
possessed  of  copyholds  which  according  to  the 
custom  of  the  manor  devolved  upon  his  widow 
as  his  customary  heiress-at-law.  The  widow 
died  on  January  7th,  1870,  having  by  her  will 
given  "  all  and  singular  the  share  and  proportion 
of  my  late  husband's  estate  I  take  or  to  which  1 
am  entitled  on  his  decease"  to  be  equally  divided 
between  her  two  daughters  share  and  share  alike, 
and  she  also  gave  them  £500"in  lieu  of  the  various 
freehold  and  copyhold  lands  of  my  late  husband 
which  descend  to  my  son  on  the  intestacy  of  my 
late  husband."  She  appointed  H.,  the  husband 
of  one  of  her  daughters,  her  executor.  H.  col- 
lected all  the  rents  of  the  copyholds  from  the 
death  of  the  widow  on  the  son's  behalf,  admitted 
him  to  be  entitled,  and  procured  the  enfranchise- 
ment of  the  copyholds  in  the  son's  favour,  and 
no  one  supposed  that  anybody  else  was  entitled. 
On  September  25th,  1900,  H.  and  his  wife 
brought  an  action  claiming  an  undivided  moiety 
in  the  copyholds. 

Held — that  H.  and  his  wife  were  barred  from 
any  claim  against  the  copyholds  by  sects.  8,  5, 
of  the  Real  Properly  Limitation  Act,  1874,  as 
more  than  thirty  years  had  elapsed  between  the 
death  of  the  intestate's  widow  and  the  commence- 
ment of  the  action. 

Seinhle,  that  there  were  upon  the  face  of  the 
will  reasons  inducing  the  Court  to  infer,  not  onl}^ 
that  the  testatrix  did  not  intend  the  copyholds 
to  pass  by  the  gift  to  her  two  daughters,  but  that 
there  was  almost  enough  to  show  that  she 
intended  them  not  to  pass  ;  and  that  they 
devolved  upon  her  ci;stomary  heir,  her  son. 

HOUNSELL  r.  Dunning,  [1902]  1  Ch.  512  ;  71 
[L.  J.  Ch.  259  :  86  L.  T.  382— Joyce,  J. 

34.  Disconti  n  unnce  of  Possession —  User  of  Land 
— Imnivnitij  of  a  Crown  Bepartoient  frooi  Costs.~\ 
— In  1819  a  portion  of  the  Bull  of  Clontarf,  a 
sandy  tract  in  Dublin  Bay,  was  taken  from  V.'s 
predecessor  by  the  Dublin  13allast  Board,  after  an 
inquisition,  and  an  award  was  made,  containing 
a  map  on  which  the  boundary  between  the  land 
taken  and  V.'s  land  was  stated.  Some  years 
afterwards  three  wooden  posts  were  put  up  by  an 
officer  of  the  Board  in  a  line  considerably  outside 
the  boundary,  as  shown  on  the  map.  As  these 
posts  decayed  two  walls,  21  feet  long  by  8  feet 
high,  were  built  on  their  site.  These  were  the 
only  physical  marks  of  a  boundary.  V.'s  cattle 
grazed  beyond  them  without  interruption.  In 
1865  a  portion  of  the  land  between  the  boundary 
on  the  map  and  the  walls,  and  which  had  been 
previously  fenced  off,  was  leased  by  the  Board  to 
the  Admiralty.  In  1876  and  1884  the  question 
as  to  the  correct  boundary  was  raised  between 
the  Boaid  and  V.  In  1884  V.  commenced  an 
action  against  the  Board,  claiming  damages  for 
trespass,  and  an  injunction.  This  action  was 
never  brought  to  a  hearing. 

Held — that  there  had  been  no  discontinuance 
of  possession  by  V.,  and  that  he  was  entitled  to 


the  land  between  the  boundary  on  the  map  and 
the  posts,  except  that  portion  leased  to  the 
Admiralty. 

Upon  an  objection  by  the  Board  of  Trade 
claiming  the  foreshore,  which  was  overruled  : — 

Held — thnt  as  the  Board  represented  the 
Crown,  and  the  case  not  falling  within  18  &  19 
Vict.  c.  90,  costs  could  not  be  given  against 
them. 

In  re  Duhlin,  Widdom  and  We-rford  Bi/.  Co., 
E.V  parte  Jordan  ((1892)  31  L.  II.  Ir.  1),  not 
followed. 

In  re  Vernon's  Estate,  [1901]  1  Ir.  R.  1  — 

[Ross,  J. 

35.  Dispossession — Acts  of  Ownership — Mrdu- 
sion  of  Bigldful  Owner — Beal  Property  Limita- 
tion Act,  1833  (3  &  4  Will.  4,  c.  27),  ss.  2,  3.]  — 
The  maintenance  of  piles  to  support  a  landing 
stage  is  not  sufHcient  evidence  of  exclusive 
possession  to  oust  an  owner's  title  to  the  fore- 
shore after  only  twelve  years,  at  least  if  the 
position  of  such  piles  has  been  varied. 

Duke  of  Beaufort  r.  John  Aird  &  Co.,  (1904) 
[20  T.  L.  R.  602— Warrington,  J. 

36.  Ui-ijio.ssession — Acts  of  Oionership — IC.rcIu- 
sion  of  Biqhtfiil  Owner — Beal  Property  Limita- 
tion Act,  1833  (3  &  4  Will.  4,  c.  27),  ss.  2,  3.]  — 
In  order  to  defeat  a  title  by  dispossessing  the 
former  owner,  acts  must  be  done  which  are 
inconsistent  with  his  enjoyment  of  the  soil  for 
the  purposes  for  which  he  intended  to  enjoy  it. 

Leigh  v.  Jack  ((1881)  5  Ex.  Div.  264;  49 
L.  J.  Ex.  220  ;  41  J.  P.  488  ;  28  W.  R.  452  ; 
42  L.  T.  463 — C.  A.)  and  Littledale  v.  Lirerpool 
College  ([1900]  I  Ch.  19  ;  69  L.  J.  Ch.  87  ;  48 
W.  R.  177  ;  81  L.  T.  564— C.  A.,  No.  38,  infra) 
followed  and  applied. 

The  defendant,  an  owner  of  sea-side  property, 
had  placed,  replaced  and  maintained  on  the 
foreshore  in  front  of  it  boulders  and  piles  for  the 
purpose  of  protecting  his  property. 

Held — that  such  acts,  though  lasting  over  a 
period  of  thirty  years,  were  not  sufKcient  to 
enable  him  to  defeat  the  title  of  the  plaintiff  to 
the  foreshore  which  had  been  granted  to  him 
many  years  ago  by  the  Crown. 

The  piles,  &c.,  were  only  placed  there  by  the 
defendant  as  ancillary  to  the  use  of  his  own 
property  in  order  to  protect  it  ;  and  though  he 
had  acquired  an  easement,  or  right  to  continue 
doing  so,  he  had  done  nothing  intended  to  dis- 
possess the  plaintiff. 

Decision  of  Warrington,  J.  (20  T.  L.  R.  589) 
affirmed. 
Philpot  v.  Bath,  (1905)  21  T.  L.  R.  634— C.  A. 

37.  Dispossession — DisaMlity —  Claim  of  Infant 
barred — Beal  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  57).] — Where  the  adverse  pos- 
session of  a  trespasser  commences  as  against  an 
owner  who  is  under  no  disability  and  is  ccntinued 
as  against  a  subsequent  owner  who  is  an  infant, 
the  infancy  of  the  subsequent  owner  does  not 
arrest  the  operation  of  the  statute,  even  if  the 
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Rights  to  Real  Property — Contimied. 

legal  estate  be  in  trustees;  but  the  trespasser's 
title  becomes  absolute  at  the  same  date  as  it 
would  have  done  had  the  ownership  of  the 
original  owner  continued. 

Murniy  v.  WatUm  ((1890)  62  L.  T.  796— 
Chitty,  J.)  followed. 

Garner  r.  WiNGROVE,  [1905]  2  Ch.  233;    7-1 
[L,  J.  Ch.  545  ;  53  W.  R.  588  ;  93  L.  T.  131— 

Buckley,  J. 

38.  BiKjioa^easlon.  of  B'Kjht  of  W(t]i — Intention 
—  Ocrupiition  iv'ith  I/ifcnfion  of  e.rrlndin//  Owner 
as  loell  u.t  Others — Inference  from  Equlvoeol  Acts 
— Heal  Propertij  Limitation  Act,  1833  (3  &  4 
Will.  4,  e.  27),  s.  3.] — In  order  to  acquire  a  title 
to  land,  which  has  a  known  owner,  by  the  Statute 
of  Limitations  that  owner  must  have  lost  his 
right  to  the  land  by  being  dispossessed  of  it  or  by 
having  discontinued  his  possession  of  it. 

Such  owner  cannot  be  dispossessed  unless  the 
plaintilf,  who  claims  under  the  statute,  obtained 
possession  himself,  which  involves  an  animus 
])ossiden(U — i.e.,  occupation  with  the  intention 
of  excluding  the  owner  as  well  as  other  people. 
When  possession  or  dispossession  has  to  be  inferred 
from  eiiuivocal  acts,  the  intention  with  which 
they  are  done  is  all-important. 

Many  years  ago  the  plaintiff  placed  gates  at 
the  ends  of  a  strip  of  land  belonging  to  the 
defendants,  over  which  the  plaintiff  had  a  right 
of  way  only  ;  he  kept  those  gates  locked,  and 
did  various  equivocal  acts  on  the  strip  of  land  in 
question,  which  was  bounded  on  either  side  by 
defendants'  land. 

Held  (Jeune,  P.  doubting),  in  the  circum- 
stances of  the  case  and  upon  the  evidence,  that 
the  plaintiff  had  failed  to  prove  the  acquisition 
of  a  title  to  the  strip  of  land  in  dispute,  and  that 
the  defendants  had  not  been  dispossessed  for  the 
statutory  period. 

Decision  of  Bigham,  J.  affirmed. 
Littledale  r.  Liverpool   College,  [1900] 

[1  Ch.  19  ;  69  L.  J.  Ch.  87  ;  48  W.  R.  177  ;  81 
L.  T.  564 ;  16  T.  L.  R.  44— C.  A. 

39.  Landlord  and  Tenant — Lease — Tre.tj>asser 
— Title  ar/ainst  Lessee  — Surrender  of  Lease  by 
Leasee — Expiration  of  Lease — Landlord's  Right 
of  Re-entry  —  "  Particular  Estate  "  —  "  Futvre 
Estate  or  Interest''' — Real  Propertij  TAmitation 
Act,  1 833  (3  &  4  Will.  4,  c.  27), .s\  34  —Real Property 
Limitation  .Ir^  1874  (37  &  38  Vict.  c.  57),  s.  2.]— 
A  lord  of  a  manor  demised  premises  to  certain 
lessees  for  ninety-nine  years  from  1837  if  "three 
named  persons  "  should  so  long  live. 

In  18(i7  these  premises  were  granted  in  fee  to 
the  defendant  by  one  W.  The  defendant 
remained  in  ])ossession  up  to  1902,  the  date  of 
the  action,  without  having  paid  any  rent. 

In  1884  the  then  lord  of  the  manor  conveyed 
the  freehold  of  the  manor  to  the  plaintiff's  father 
and  predecessor  in  title. 

In  1885  the  sole  surviving  executor  of  the 
sin-vivor  of  the  lessees,  so  far  as  he  could  or  law- 
fully might,  but  not  further  or  otherwise,  sur- 
rendered all  the  ])remises  demised  by  the  lease  of 
1837  to  the  plaintiff's  father  and  predecessor  in 
title. 


In  1894  the  plaintiff's  father  and  predecessor 
in  title  died. 

On  January  2nd,  1895,  the  last  of  the  three 
lives  for  which  the  lease  of  1837  had  been 
granted  dropped. 

On  January  25th,  1902,  the  plaintiff  brought  an 
action  to  recover  from  the  defendant  possession 
of  the  premises. 

Held — that  the  Court  would  assume  in  favour 
of  the  defendant  that  the  plaintiff's  predecessor 
in  title  acquired  the  freeliold  in  the  premises 
in  1884  ;  that  by  virtue  of  the  provisions  of  sect.  2 
of  the  Real  Property  Limitation  Act.  1874,  the 
term  of  years  was  not  a  "  particular  estate," 
nor  the  estate  taken  by  the  reversioner  a 
"  future  estate  or  interest  "  under  that  section, 
and  the  time  could  not  be  limited  to  six  years 
from  the  expiration  of  the  leasehold  term  ;  that 
though  the  defendant  had  by  twenty  years' 
possession  acquired  the  right  to  the  possession  of 
the  property  as  against  the  lessees,  the  lessees 
could  not  by  assignment  or  underlease  deprive 
him  of  that  right ;  that  the  surrender  in  1885 
could  not  operate  against  the  persons  against 
whom  the  defendant  was  entitled  to  claim 
possession  ;  and  that  the  right  of  the  landlord 
to  resume  possession  did  not  arise  until  the 
lease  had  expired,  viz.,  1895,  when  the  last  life 
dropped. 
Walter  v.  Yalden,  [1902]  2  K.  B.  304  :  71 

[L.  J.  K.  B.  693  ;  51   W.  R.  46  ;  87  L.  T.  97  ; 
18  T.  L.  R.  668— Div.  Ct. 

40.  Landlord  and  Tenant — Leases — Settlement 
hy  Lessee — User  by  cestui  que  trust  (f  Adjoining 
Land — Accretion  to  Demised  Property — Person 
claiming  through  Trustees — Accrual  of  Lessor's 
Riqht  of  Eninj — Real  Propertij  Limitation  Act 
1833  (3  &  4  Wi'll.  4,  c.  27),  ss.  1,  25.]— In  1819  a 
renewable  lease  of  a  foundry  plot  was  granted  to 
J.  M.  for  ninety-nine  years  or  three  lives. 

In  1831,  a  renewable  lease  by  the  same  lessor 
of  a  stable  plot  adjoining  the  foundry  was 
granted  to  the  same  lessee  for  ninety-nine  years 
or  three  lives. 

In  1842,  J.  M.  assigned  the  foundry  plot, 
stable  plot  and  certain  other  premises  to  trustees 
to  hold  the  foundry  on  one  set  of  trusts  and  the 
residue  of  the  property  upon  another  set  of 
trusts. 

In  1848,  J.  M.  died. 

In  1856,  new  separate  leases  of  the  foundry 
plot  and  of  the  stable  plot  for  ninety-nine  years 
or  three  lives  were  granted  to  the  trustees  of 
the  settlement. 

Subsequently  a  Mrs.  T.  ac(pnred  the  beneficial 
interests  in  the  foundry  from  the  ot\\Q.x  cestui  que 
trust.  No  assignment  to  her  was  ever  executed 
by  the  trustees. 

On  July  24tli,  1890,  the  lease  of  the  foundry 
plot  was  surrendered,  and  a  new  lease  thereof 
granted  by  the  then  lessor  to  the  cestui  que  trust, 
Mrs.  T.,  who  subscijuently  sold  the  lease  to  the 
defendants. 

In  1894  the  trustees  obtained  a  renewal  lease 
of  the  stable  plot,  which  was  in  1896  assigned 
toS. 

In  1898.  S.  obtained  a  renewed  lease  of  the 
stable  plot,  which  lease  was  in  1901  sold  by  him 
to  the  plaintiffs. 
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Rights  to  Real  Property — ContUmed. 

In  all  the  several  leases  the  dimensions  and 
plans  were  respectively  the  same. 

The  plaintiffs  on  July  18t.h,  1901,  brought  an 
action  to  recover  fiom  the  defendants  a  smith's 
shop  and  strip  of  land,  portions  of  the  stable  \Aot 
which  had  been  continuously  occupied  by  the 
cestv't  que  t?-uxt  of  the  foundry  plot  and  subse- 
quently by  the  defendants  since  the  death  of 
J.  M.  in  1818,  without  any  payment  of  rent  or 
any  acknowledgment.  Each  lease  was  renewed 
without  any  notice  having  been  taken  of  the 
fact  that  the  occupation  did  not  correspond  with 
the  parcels  described  as  demised. 

Held — that  the  occupation  by  the  cestui  que 
trvd  and  the  defendants  could  not  be  said  to 
have  been  a  trespass,  but  must  have  been  by  the 
permission  in  fact  of  the  trustees,  though  tliat 
permission  was  probably  given  in  the  mistaken 
belief  that  the  occupation  was  in  accordance 
with  the  trust,  though  in  fact  it  was  not  ;  that 
the  disputed  parcels  were  held  under  the  trust 
and  devolved  according  to  the  trust  and  were 
an  accretion  to  the  demised  property  ;  that  the 
statute  did  not  begin  to  run  against  the  lessor 
in  185(j  ;  that  Mrs.  T.  must  be  considered  as  a 
person  claiming  through  the  trustees  within  the 
meaning  of  sect.  25  (jf  the  Ueal  Property  Limita- 
tion Act,  1833  ;  that  the  lessor's  right  of  entry 
first  accrued  on  the  surrender  of  the  stable  plot 
in  18'Jl,  and  that  his  leases  of  18;»-t  and  18!»8 
were  good  leases ;  that  even  if  the  lessor's  right 
of  entry  accrued  in  1850  the  effect  of  the  statute 
running  was  to  add  the  disputed  pieces  to  the 
foundry  lease  ;  that  in  either  view  the  Statute 
of  Limitations  did  not  bar  the  action  by  the 
plaintiffs  unless  the  third  life  dropped  before 
July  18th,  1889,  or  twelve  years  before  the  com- 
mencement of  the  action  ;  and  that  there  must 
be  judgment  for  the  plaintiffs  for  possession. 

East  Stonehouse  Urban  District  Council 
[r.  WiLLouGiiBY  Brothers,  Ld.,  [1902]  2 
K.   B.   318  ;    71  L.  J.  K.  B.  873  ;    50  W.   R. 

698  ;  87  L.  T.  3«6— Channell,  J. 

41.  Leaseholds — Covenants  in  Lease — Whether 
Binding — Real  Propertii  Limitation  Act,  1833 
(3  &  4 'Will.  4,  0.  27),*'.  34.]— The  effect  of  the 
Statutes  of  Limitations  upon  the  position  of  a 
stranger  (not  an  assignee)  in  possession  of  lease- 
holds is  not  to  transfer  to  him  the  lessee's 
interest  in  the  lease  and  to  make  him  bound  by 
the  covenants,  but  merely  to  give  him  the  right 
of  possession  during  the  remainder  of  the  lease 
as  against  the  lessee  or  persons  claiming  under 
him. 

Tichhornc  v.  Weir  ((1892)  (17  L.  T.  735— C.  A.) 

followed. 

O'Connor  v.  Foley,  [1905]  1  Ir.  R.  1— M.  R. 

42.  Legal  Estate  in  Trustee  for  private  Partner- 
ship— Business  turned  into  Limited  Company — 
L^egal  Estate  left  outstnndinq — Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  s.  im~Real  Property 
Limitation  Acts,  1833  (3  &  4  Will.  4,  c.  27) 
and  1874  (37  &  38  Vict.  c.  57).]  — In  1887  C. 
conveyed  to  himself  and  seven  partners  certain 
real  estate  to  hold  the  same  unto  and  to  the  use 


of  the  grantees  as  part  of  the  partnership  assets* 
Shortly  afterwards  the  partnership  was  turned 
into  a  limited  company,  but  there  was  no  con- 
veyance of  the  legal  estate  in  the  property  in 
question  from  the  eight  grantees.  In  1891  the 
company  convej'ed  this  property  to  a  new  com- 
pany, which  in  1902  agreed  to  sell  it  to  L.  Upon 
a  vendor  and  purchaser  summons  : — 

Held — that  the  legal  estate  did  not  pass  to 
the  first  company  upon  its  incorporation  under 
sect.  193  of  the  Companies  Act,  1862  ;  and  was 
outstanding  in  the  surviving  grantees  as  trustees 
for  the  company  ;  but  that,  as  the  latter  were 
bare  trustees  and  had  not  interfered  for  twelve 
years,  their  title  was  barred,  and  the  company 
alone  could  convey  the  fee. 

In  re  Cussons,  Ld.,  (1904)  73  L.  J.  K.  B.  296 ; 
[11  Mans.  192 — Kekewich,  J. 

43.  Yearly  Tenancy — Possession — Tenant  and 
Ne.i-t  of  Kin  —  Personal  Bepresentative — Tres- 
passers— Joint  Tenancy. '\ — Where  some  of  the 
next  of  kin  of  a  yearly  tenant  who  died 
intestate  continued  in  possession  of  his  holding 
for  a  period  sufficient  to  confer  title  umler  the 
Statute  of  Limitations  : — 

Held  —  that  they  had  thereby  acquired  a 
beneficial  title  under  the  statute;  and  that  the 
character  of  the  title  was  a  joint  tenancy. 

Coyle  r.  M'Fadden,  [1901]  1  Ir.  R.  298— Ross,  J. 

VIII.  MORTGAGOR  AND   MORTGAGEE 

And  see  title  Mortgages. 

44.  "  AcJinowledgment  of  the  liiyhf'  to  the 
Mortgage  Money  —  Statutory  Bealaration  by 
Mortgagor — Further  Charge — "  Present  Right  to 
receii-e" — Real  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  57),  s.  8.]— A  mortgage  of  land 
was  executed  in  1875  to  secure  an  advance,  and 
in  1879  a  deed  of  further  charge  on  the  land  was 
executed  as  security  for  a  further  advance.  The 
latter  deed  recited  the  mortgage  of  1875,  and  that 
the  date  fixed  for  redemption  had  passed,  and 
contained  a  covenant  by  the  mortgagor  that  he 
would,  upon  receipt  of  notice  as  mentioned  in 
the  mortgage  of  1875,  pay  to  the  mortgagee  the 
money  advanced  with  interest,  and  it  declared 
that  the  power  of  sale  and  other  powers  con- 
tained in  the  earlier  deed  should  extend  to  and 
be  a  security  for  the  further  advance  and  interest 
thereon.  Ko  interest  was  ever  paid  on  these 
mortgages.  In  1899  the  mortgagee  became  of 
unsound  mind,  and  liis  next  of  kin  petitioned  for 
an  inquiry'  in  lunacy,  and  issued  a  summons  for 
directions.  Upon  that  summons  the  mortgagor 
made  a  statutory  declaration  as  to  the  mortgage 
debts.  The  mortgagee  having  died,  his  executors 
sued  the  mortgagor  to  enforce  the  mortgages. 

Held — that  the  statutory  declaration  was  not 
an  "  acknowledgment  of  the  right "  to  the  money 
within  sect.  8  of  the  Real  Property  Limitation 
Act,  1874,  it  being  equally  consistent  with  the 
intention  to  show  that  the  debt  was  statute- 
barred,  nor  was  it  given  "to  the  person  entitled 
thereto  or  his  agent "  ;  that,  even  if  it  was  an 
acknowledgment,  it  was  not  effectual  to  take  the 
case  out  of  the  statute,  because  at  the  time  it 
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Mortgagor  and  Mortgagee — Continued. 
was  made  both  the  remedy  against  the  land  and 
the  personal  remedy  on  the  covenant  were  gone  ; 
and  that,  as  regards  the  deed  of  further  charge, 
there  existed  when  it  was  executed,  a  "present 
right  to  receive"  the  mortgage  money  within 
the  meaning  of  sect.  8  ;  and  that  therefore  the 
action  was  statute  barred. 

Hervey    v.   Wynn,    (1905)   22    T.    L.  R.  9.3— 

[Eady,  J. 

45.  Arrears  of  Mortijiiqe  Interest-Statute  of 
Limitations — Proceeds  of  Morfnaged  Realty  and 
Personalty  in  Court — Ajj/dirafion  hi/  3Iortgagur 
for  Paipnent  out  of  Palance — Obligation  to 
Account  for  all  Arrears  of  Interest  —  Real 
Property' Limitation  Act,  1833(3  &  4  Will.  4, 
c.  27),  s.  42.] — A  mortgagee,  to  whom  statute- 
barred  arrears  of  interest  are  owing,  is  in  a 
better  ])Osition  with  regard  to  such  arreai's,  when 
he  is  simply  resisting  proceedings  taken  by  his 
mortgagor,  than  when  he  himself  institutes  pro- 
ceedings. In  the  former  case,  so  long  as  his  right 
remains,  he  may  enforce  it  by  any  lien  or  right 
of  retainer  available  to  him. 

A  reversionary  interest  in  realty  and  personalty 
under  a  will  was  mortgageil  to  A.  :  there  was  an 
administration  action,  in  which  the  testator's 
estate  was  realised,  and  the  jtroceeds  paid  into 
Court ;  ami  subsequently,  upon  the  death  of  the 
life  tenant  under  the  will,  the  mortgagor's  repre- 
sentative applied  for  payment  out  of  the  mort- 
gagor's sliare  of  the  money  in  Court  less  the 
amount  of  the  mortgage  debt  and  six  years' 
interest  thereon.  No  interest  had  ever  been 
paid  ;  but  it  was  contended  that  sect.  42  of  the 
Real  Property  Limitation  Act,  1833,  entitled  the 
mortgagor's  representative  to  allow  only  six  years' 
arrears. 

Held — that,  as  the  mortgagees  were  not 
seeking  to  recover  arrears  of  interest  by  "  dis- 
tre.'^s,  action  or  suit,"  sect.  42  did  not  apply,  and 
that  the  mortgagor's  representative  must  allow 
them  all  arrears. 

Scmhlc,  even  if  the  mortgagees,  whose  title  to 
tlie  fuiul  had  long  since  become  absolute,  had 
applied  for  paj'ment  out  of  Court,  they  would 
still  have  been  allowed  all  arrears. 

Edmunds  v.  Wauqii  ((18(1(;)  L.  R.  1  Eq.  421  ; 
3.j  L.  J.  Ch.  234  ;  14  W.  R.  2.^7  ;  13  L.  T.  739— 
Kindersley,  V.-C.)  approved  and  followed. 

In  re  Slater's  Trusts  ((1879)  11  C.  D.  227  ;  48 
L.  J.  Ch.  473;  27  W.  R.  448;  44  L.  T.  184— 
Macon,  V.-C.)  overruled. 

Jn  re  Stead's  Morft/ai/ed  Estates  ((187(;)  2  C.  D. 
713  ;  45  L.  J.  Ch.  ti34  ';  21  W.  R.  G98  ;  35  L.  T. 
4G5 — Malins,  V.-C.)  (pieried. 

In  UK  Lloyd,  Lloyd  v.  Lloyd,  [1903]  1  Ch. 

[385  ;  72  L.  J.  Ch.  78  ;  51  W.  R.  177  ;  87  L.  T. 

541  ;  19  T.  L.  R.  101— C.  A. 

46.  Judgment  Mortgage — Statute  runs  from 
Date  of  Judgment  and  not  from  L'ate  of  Regis- 
tration— Judgment  Mortgage  (^Ireland)  Act,  1850 
(13  &  14  Vict.  c.  29),  s.  7— Real  Projm-ty  Limi- 
tation Act,  1874  (37  &  38  Vict.  c.  57),  .v.  7.]— 
Where  a  judgment  creditor  registers  a  Judgment 


as  a  judgment  mortgage  against  the  lands  of  a 
judgment  debtor : — 

Held  (reversing  the  decision  of  the  Vice- 
Chancellor) — that  the  fc?tatute  of  Limitations 
commences  to  run  from  the  date  of  the  judg- 
ment, and  not  from  the  date  of  the  registration 
of  the  judgment  mortgage. 
Johnson  r.  Lowry,  [1900]  1  Ir.  R.  316— C.  A. 

47.  Mortgage  to  Building  Society — Ruilding 
Society  Rules — Right  to  Redeem,  at  any  Tune — 
Proviso  for  Possession  on  Default — Acknowledg- 
ment of  Mortgagor's  Title  —  Real  Projiertii 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  s.  7.] 
— A  mortgage  by  a  member  of  a  building  society 
to  the  building  society,  provided  that,  if  the 
mortgagor  paid  all  the  instalments  accoiding  to 
the  i-ufes  of  the  society,  the  society  would  "  at 
any  time  thereafter,  upon  the  request  of  the 
mortgagor,"  indorse  the  mortgage  deed  with  a 
receipt,  and  that  it  should  thereui)on  be  vacated. 
It  also  provided  that,  upon  default  in  payment 
of  any  of  the  instalments,  the  balance  of  the 
advance  unpaid  should  immediately  become  due, 
and  that  the  society  might  thereupon  enter  into 
possession.  The  mortgagor  being  in  default,  the 
society  entered  into  possession,  and  received  the 
rents  for  a  period  of  over  twelve  years.  Within 
the  period  of  twelve  years,  before  action  brouglit, 
the  mortgage  and  the  amount  outstanding  had 
been  included,  under  the  heading  of  mortgages 
in  balance-sheets  of  the  society  signed  by  the 
auditors,  and  delivered  to  the  committee. 

Held— that  the  title  of  the  mortgagor  was 
barred  under  sect.  7  of  the  Real  Property  Limi- 
tation Act,  1874,  and  that  the  committee  were 
not  the  mortgagor's  agents  to  receive  acknow- 
ledgments of  his  title  contained  in  the  balance- 
sheets. 
Wilson   r.    Walton    and    Kirkdale    Per- 

[manent    Building    Society,   (1903)    19 
T.  L.  R.  408— Walton,  J. 

48.  Xotional  Payment  —  Owner  of  Part  of 
Mortgaqed  Lands  'entitled  to  the  Interest  on 
Moriqaiie  Deht  —  Presumption  of  Payment.']— 
Where  'lands  are  mortgaged  and  the  owner  of  a 
sliare  of  such  lands  is  entitled  to  the  interest  on 
tlie  mortgage  debt,  a  notional  payment  of  interest 
presumed  to  have  been  made  by  him  to  himself 
is  not  sufhcient  to  prevent  the  Statute  of  Limi- 
tations from  iiiiiniiig  in  favour  of  a  thiid  party, 
owner  of  the  other  share  in  the  1  mils. 

In  ke  Finnegan's  Estate,  [190(i]  1  Ir.  R.  370— 

[Ross,  J. 

49.  Possession  adicrsc  to  Mortgagor-Entry 
III  Mortt/agee  within  Twclrc  Years  after  Last 
Paumeni  o'f  Interest— Real  Property  Limitation 
Act,  1837  "(7  Will.  4  &  1  Vict.  c.  28).]— In  1871) 
the  father  of  the  plaintiff  and  defendant  mort- 
gageil by  subilemise  a  lease,  which  was  to 
expire  in  1922,  to  secure  certain  sums  of  money 
advanced  to  him.  In  1882  he  mortgaged  by 
assignment  the  lease  subject  to  the  iirst  mort- 
gage. In  1885  the  mortgagor  died,  having 
bequeathed  the  lease  to  trustees  to  secure  an 
annuity  to  bis  wife,  and  after  her  death   to  Ins 
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Mortgagor  and  HLortg&gee— Confhiued.  I 

(lauehter,  the  plaintiff,  and  subject  thereto  in 
trust  for  the  defendant.  After  the  testator's 
death  the  widow  resided  in  the  house  with  the 
daughter  until  July,  1899,  and  the  daughter 
until  December,  1899.  In  December,  1888,  the 
defendant  obtained  to  himself  a  transfer  of  the 
second  mortgage,  antl  in  January,  1893,  he 
obtained  a  transfer  of  the  first  mortgage.  In 
1891  the  defendant  purchased  and  had  conveyed 
to  him  the  reversion,  subject  to  the  lease,  in  the 
leasehold  premises.  In  December,  1899,  the 
defendant  took  possession,  and  excluded  the 
plaintiff,  who  thereupon  brought  an  action  to 
recover  possession  of  the  house  and  premises.  It 
was  admitted  that,  up  to  the  dates  of  the  trans- 
fers of  the  mortgages  to  the  defendant,  interest 
on  the  mortgages  respectively  had  been  duly 
paid  by  the  mortgagor  and  his  assigns  within  the 
meaning  of  the  Real  Property  Limitation  Act, 
1837,  so'that  twelve  years  had  not  elapsed  since 
the  last  payment  of  interest  when  the  defendant 
took  possession.  The  plaintiff  claimed  to  have 
acquired  a  good  title  under  the  Real  Pro[)erty 
Limitation  Act,  1837. 

Held— that  the  mortgages  were  still  in  exist- 
ence, and  had  not  been  merged  or  extinguished  ; 
that  even  if  the  defendant  did  not  originally  intend 
to  take  possession  as  mortgagee,  it  was  open  to 
him  to  justify  the  taking  of  possession  in  his 
capacity  of  mortgagee  as  against  the  plaintiff; 
and  that  there  were  no  circumstances  existing 
which  prevented  the  defendant  from  claiming 
the  benefit  of  the  Real  Property  Limitation  Act, 
1837,  as  against  the  plaintiff,  even  if  the  plaintiff 
had  acquired  a  good  title  as  against  the  mort- 
gagor and  those  claiming  under  the  mortgagor. 
LuDBROOK  V.  LUDBROOK,  [1901]  2  K.  B.  96  ; 
[70  L.  J.  K.  B.  552  ;  49  W.  R.  465  ;  84  L.  T. 
485  ;  17  T.  L.  R.  397— C.  A. 

50.  Realty  and  Personalty — LidlrisiUe  Se- 
curity— R'lyJitto  redeem  Realty  barred — Right  to 
redeem  Personalty  also  barred — Real  Property 
Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27), 
s.  iO— Real  Property  Limitation  Act,  1874  (37 
&  38  Vict.  ('.  57),  s.  7.] — Where  by  a  mort- 
gage deed  realty  and  a  policy  of  insurance 
were  conveyed  and  assigned  respectively  to  the 
mortgagee  as  one  indivisible  security  for  the 
mortgage  debt,  and  subject  to  one  and  the  same 
proviso  for  redemption,  then,  when  the  mort- 
gagor's right  to  redeem  the  realty  has  been 
barred  by  the  Statute  of  Limitations,  his  right  to 
redeem  the  policy  has  also  gone,  because  the 
security  being  one  and  indivisible,  he  cannot 
redeem  part  without  redeeming  the  whole. 

The  Statutes  of  Limitations  which  refer  to 
legal  interests  in  realty,  although  applicable  by 
analogy  to  equitable  interests  in  realty  cannot 
be  applied  by  analogy  to  property  of  an  entirely 
different  nature — viz.,  to  personalty. 

Charter   v.  Watson,  [1899]    1    Ch.  175 ;   68 
[L.  J.  Ch.  1  ;    47  W.  K.  250  ;    79  L.  T.  440— 

Kekewich,  J. 

51.  Second  Mortgagee — Future  Estate  or  Inte- 
rest —  First    Mortgagee    taking    Possession  — 


Whether  Period  of  Limitation  suspended — Real 
Property  Limitation  Acts,  1833  (3  &  4  Will.  4, 
c.  27),  s.  3  ;  and  1874  (37  &  38  Vict.  c.  57),  ss.  1, 2.] 
— In  the  case  of  a  second  mortgage  of  real  pro- 
perty, the  existence  of  the  prior  mortgage  does 
not  make  the  mortgagor's  interest  a  -'future 
estate  or  interest"  for  the  purpose  of  determin- 
ing when  the  period  of  limitation  begins  to  run 
against  the  second  mortgagee.  The  fact  that  the 
first  mortgagee  enters  into  possession  while  the 
period  is  running  does  not  suspend  its  running. 

Dictum  of  Romer,  J.  in  Kibble  v.  Fairthorne 
([1895]     1    Ch.    219  ;    64    L.   J.    Ch.    184)    not 
followed. 
Samuel  Johnson  &  Sons  r.  Brock,  [1907] 

[2  Ch.  533  ;  76  L.  J.  Ch.  602  ;   97  L.  T.  294— 

Parker,  J. 

52.  Settlement  of  Mortgaged  Property— Pay- 
ment of  Interest  hy  Trustees— Right  of  Mortgagee 
to  sue  Mortgagor.]— The  defendant  conveyed  to 
the  trustees  of  his  daughter's  marriage  settlement 
property  which  he  had  mortgaged  to  the  plaintiff. 
The  trustees  paid  the  interest.  On  the  plaintiff 
suing  for  the  principal  and  interest,  the  defen- 
dant contended  that  as  he  had  not  paid  any 
interest  for  upwards  of  twelve  years  the  action 
was  statute-barred. 

Held — that  the  payments  made  by  the  trus- 
tees were  sufficient  to  take  the  case  out  of  the 
statute. 

Alston  v.  Mineard,  [1907]  51  Sol.  Jo.  132— 

[Darling,  J. 

IX.  ACTIONS  AGAINST  EXECUTORS. 

And  see  title  Executors,  201. 

53.  Action  to  Recorer  Legacy — From  wliat 
Date  Statute  runs.] — In  an  action  to  recover  a 
legacy  the  period  of  limitation  is  twelve  years 
from  "the  death  of  the  testator,  not  from  the 
expiration  of  one  year  after  his  death. 

Waddell  r.  Harshaw,  [1905]  1  Ir.  R.  416— 

[C.  A. 

54.  Action  to  Recover  Legacy — Express  Trust 
— Sliare  of  Testator's  Estate^Duty  of  E-recutor 
to  qire  Xotice  of  Legacy — Real  Property  Limita- 
tion Act,  1874  (37  &  38. Vict.  c.  o7),  s.  8.]— 
M.,  who  died  in  1856,  appointed  his  wife 
executrix,  and  left  all  his  property  to  her  and 
his  two  infant  children.  During  the  infancy  of 
one  child,  the  present  plaintiff,  she  married 
again,  and  lent  all  the  testator's  estate  to  her 
second  husband  on  insufficient  security.  She 
died  in  1885,  leaving  all  her  property  away  from 
the  plaintiff,  who  now  made  a  claim  against  it 
in  respect  of  her  rights  under  her  father's  will. 

Held — that  the  action  was  one  to  recover  a 
legacy,  that  the  mother  was  not  an  express 
trustee,  and  that  the  claim  was  statute-barred. 

Qucere,  whether,  when  the  plaintiff  came  of 
age,  her  mother  was  under  any  legal  obligation 
to  inform  her  of  her  rights  under  the  will. 

In  re  Mackay,  Mackay  r.   Gould,  [1906] 

n  Ch.  25  ;   75  L.  J.  Ch.  47  ;  54  W.  R.  88  ;  93 

L.  T.  694— Kekewich.  J 
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55.  Devastavit  —  Action  on  a  Guarantee  — 
Executor  honestlij  pojiing  away  Estate— Statute 
of  Limitations  (21  Jac.  1,  c.  16).] — An  executor 
against  whom  an  action  of  decaxtarit  is  brought 
can  plead  the  Statute  of  Limitations. 

A  testator  guaranteed  to  the  plaintiffs  the 
payment  by  his  son  of  the  premiums  on  a  life 
policy  which  had  been  deposited  with  them  as 
security  for  an  advance.  The  testator  died  in 
1897,  having  appointed  the  defendant  and  one  of 
his  sons,  who  was  also  the  residuary  legatee,  his 
executors.  After  the  executors  had  paid  all 
debts  and  legacies,  the  defendant  in  1898  joined 
in  paying  over  the  residue  to  the  residuary 
legatee.  The  residuary  legatee  paid  the  pre- 
miums on  the  policy  until  1903,  when  he  got 
into  financial  difficulties  and  ceased  paying  them. 
In  1905  the  plaintiff  sued  the  defendant  on  a 
derastarit  to  recover  the  premiums  due  under 
the  guarantee,  and  obtained  a  judgment  de  honis 
propriis. 

Held — thnt  the  action  was  barred  by  the 
Statute  of  Limitations,  more  than  six  years 
having  elapsed  between  the  paying  away  of  the 
assets  and  the  bringing  of  the  action,  and  that 
the  defendant  could  not  be  held  personally 
responsible. 

Lacons  and    Others    r.  Warmoll,    [1907] 

[2  K.   B.  350  ;    76  L.  J.  K.  B.  914  ;    97  L.  T. 

379  ;  23  T.  L.  R.  495— C.  A. 

56.  Equitalle  3Iortgage  —  Foreclosure  — 
Arrears  of  Interest — Acknowledgment  ly  One 
E,eeeutor  and  Deiisee  in  Trvst — Whether  binding 
on  Eeal  Estate— Statute  of  Limitations  (3  &  4 
Will.  4,  c.  27),  s.  42.]— M.  S.,  deceased,  deposited 
deeds  with  the  plaintiff  to  secure  the  repayment 
of  £50  and  interest.  She  died  in  1887,  having 
by  her  will  appointed  the  defendants  executors 
and  devisees  in  trust  of  the  real  estate. 

In  1897  one  of  the  defendants  executed  a 
document  by  which  he  acknowledged  the  deposit, 
and  that  the  whole  debt  and  interest  to  date 
were  due  and  owing. 

On  a  summons  for  foreclosure  the  other  defen- 
dant claimed  the  benefit  of  the  Statute  of 
Limitations. 

Held — that,  although  one  executor  might 
possibly  be  able  to  bind  his  testator's  personalty 
^vithout  the  consent  of  his  co-executor,  no  such 
right  existed  in  the  case  of  trustees,  and  there- 
fore that  the  acknowledgment  could  not  be 
regarded  as  a  valid  act  on  the  part  of  the 
trustees  with  reference  to  the  real  estate.  That, 
having  regard  to  Eolding  v.  Lane  (1  De  G.  J.  &  S. 
122),  an  acknowledgment  by  an  executor  was 
not  effectual  to  keep  alive  a  debt  against  a 
devisee  of  the  real  estate,  and  that  consequently 
only  six  years'  arrears  of  interest  were  recover- 
able. 

ASTBURY  V.   ASTBURY,    [1898]    2  Ch.    Ill  •    67 

[L.  J.  Ch.  Ill  ;    67  L.  J.  Ch.  471  ;    78  L.  T. 

494  ;  46  W.  R.  536— Stirling,  J. 

57.  Money  charged  on  all  Testator's  Estate- 
Contribution   between  Specifcally  Devised   and 


Residuary  Real  Estate — Presumption  of  Pay- 
ment of  intfrea— Tenant  for  Life  of  Specifically 
Devised  Estate  also  entitled  to  Income  from  Pro- 
ceeds of  Sale  of  Residue  —  Locke  King's  Act 
(17  &  ISVict.c.  l]S)— Real  Property  Limitation 
Act,  1874  (37  &i  88  Vict.  c.  57),  s.  8.]— A.  by 
will,  dated  in  1845,  before  Locke  King's  Act, 
devised  all  his  renl  estate  upon  trust  for  sale, 
with  power  to  jiostpone,  and  to  pay  his  debts  and 
invest  the  residue  and  pay  the  income  to  his 
wife  for  life,  and  afier  her  death  for  all  his 
children  in  equal  shares. 

By  a  codicil,  dated  January  30th,  1855,  after 
the  commencement  of  Locke  King's  Act,  but 
before  the  amending  Acts,  A.  specifically  devised 
a  part  of  his  real  estate  to  his  wife  for  life  with 
remainder  to  his  two  sons.  He  died  in  1855, 
leaving  sons  and  daughters.  His  only  real 
estate  was  at  the  date  of  his  will  and  of  his  death 
in  reversion.  It  was  subject  to  certain  charges 
created  by  A.,  and  to  £3,000  charged  thereon  by 
a  previous  owner,  under  whose  will  A.  took  his 
reversionary  interest.  This  interest  fell  into 
possession  in  1864,  and  in  1865  the  trustees  of 
A.'s  will  sold  a  part  of  his  residuary  real  estate, 
and  out  of  the  proceeds  paid  all  the  charges 
above  mentioned.  A.'s  widow  lived  until  1895, 
and  during  that  time  received  the  rents  of  the 
specifically  devised  real  estate,  no  claim  for 
contribution  to  the  charges  having  been  made. 
After  her  death  the  trustees  of  A.'s  will  took  out 
a  summons  for  the  determination  of  the  question 
whether  the  specifically  devised  real  estate  ought 
to  have  contributed  to  the  payment  of  the 
charges,  and  whether  tlie  right  of  the  persons 
interested  in  the  residuary  estate  to  such 
contribution  was  barred  by  the  Statute  of 
Limitations. 

Held — (1)  that  the  direction  to  pay  debts 
contained  in  the  will  (which  was  confirmed  by 
the  codicil,  and  so  brought  under  the  operation 
of  the  original  Locke  King's  Act)  expressed  a 
"  contrary  intention "  within  the  meaning  of 
that  Act,  and  the  testator's  mortgage  tiebts  were 
charged  on  his  residuary  estate  ;  but  as  to  the 
£3,000,  which  was  not  the  testator's  debt,  the 
specifically  devised  estates  ought  to  have  contri- 
buted ;  but  (2)  that  the  widow,  as  tenant  for 
life  of  the  specifically  devised  estate,  was  under 
no  obligation  to  pay  the  interest  on  any  part  of 
the  £3.000,  and  therefore  there  could  be  no 
presumption  of  payment  of  interest,  and  the 
right  to  contribution  was  barred  by  the  statute. 

Re  Allen,  Bassett  r.  Allen,  [1898]  2  Ch. 

[499  ;  67  L.  J.   Ch.  614  ;    79    L.    T.   107  :    47 

W.  R.  55— North.  J. 

58.  Personal  Estate  of  Intestate  —  "  Present 
Rigid  to  Receive  the  same" — Right  to  Recover  by 
Action  at  Law — Executor  unable  to  Sue  Co- 
executor  at  Law — Law  of  Projjerty  Amendment 
Act,  18(;0  (23  &  24  Vict.  e.  38),  s.  13.]— A  person 
"capable  of  giving  a  discharge"  has  not  "a 
present  right  to  receive "  money  within  the 
meaning  of  sect.  13  of  the  Law  of  Property 
Amendment  Act,  1860,  unless  he  is  in  a  position 
to  recover  it  by  an  action  at  law  as  distinguished 
from  a  suit  in  equity. 
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Binns  V.  Aicliolls  ((1866)  L.  R.  2  Eq.  256  ; 
35  L.-  J.  Ch.  635  ;  14  W.  R.  727)  followed. 

As,  therefore,  one  executor  cannot  at  law  sue 
his  co-executor  to  recover  money  received  on 
behalf  of  their  testator's  estate,  he  is  not  a  person 
with  a  present  right  to  receive  it,  and  the  statute 
does  not  run. 
In  re  Pardoe,  McLaughlin  r.  Penny,  [1906] 

ri  Ch.  265  ;  75  L.  J.  Ch.  161  ;  54  W.  R.  210  ; 
94  L.  T.  88— Kekewich,  J. 

On  appeal  :  reversed  on  a  question  of  fact, 
[1906]  2  Ch.  340  ;  75  L.  J.  Ch.  748  ;  95  L.  T. 
512— C.  A. 

X.  TRUSTEES. 

59.  Principal  and  Af/ent — Money  Remitted  to 
Agent  for  Sj)ecial  Piir/wse—  IJ.rpress  Trust  — 
Action/or  Account.]— Where  money  is  remitted 
to  an  agent  for  investment  in  a  specified  manner, 
he  is  an  express  trustee  thereof,  and  cannot 
plead  the  Statute  of  Limitations  to  a  claim  for 
an  account. 

In  1883  the  plaintiffs  instructed  the  defen- 
dant, their  agent  in  America,  to  buy  lands,  and 
remitted  him  money  for  the  puri>ose.  In  1901 
they  discovered  that  he  had  resoUl  the  lands  to 
them  at  a  higher  price  than  he  had  paid  ;  and 
they  thereupon  brought  an  action  claiming  an 
account,  and  payment  of  the  balance. 

Held — that  the  action  was  not  statute- barred' 

BardicJi  v.  Garrick  ((1870)  L.  R.  5  Ch.  233  ; 
39  L.  J.  Ch.  369  ;  18  W.  R.  387)  and  Soar  v. 
Aslnoell  ([1893]  2  Q.  B.  390  ;  42  VV.  R.  165  ;  69 
L.  T.  585— C.  A.)  followed. 

Watson  v.  Woodman  ((1875)  L.  R.  20  Eq. 
721  ;  45  L.  J.  Ch.  57  ;  24  W.  R.  47)  and  Friend 
V.  Young  ([1897]  2  Ch.  421  ;  66  L.  J.  Ch.  737  ; 
46  W.  R.  139  ;  77  L.  T.  50— Stirling,  J.)  distin- 
guished. 
North  American  Land  and  Timber  Co.,  Ld. 

I'V.  Watkins,  [1904]  1  Ch.  242  ;  73  L.  J.  Ch. 

117  ;  52  W.  R.  360  ;  89  L.  T.  602  ;  20  T.  L.  R. 
81 — Kekewich,  J. 

Affirmed  on  other  grounds,  [1904]  2  Ch.  233  ; 
73  L.  J.  Ch.  626  ;  91  L.  T.  425  ;  20  T.  L.  R.642— 

C.  A. 

60.  Trust  Money— Beceipt  of  Trust  Fund— 
Knoidedge  —  Husband  and  Wife — Breach  of 
Trust  —  Statute  of  Limitations  —  Acco^inting 
Party— Interest.]— The  wife  of  0.  was  entitled 
under  the  will  of  her  mother  M.  to  a  life  interest 
for  her  separate  use  in  a  certain  business  and 
trade  assets,  with  remainder  on  her  death  (in  the 
events  which  happened)  to  the  persons  who  would 
be  beneficially  entitled  to  her  personal  estate  if 
she  had  died  intestate  and  unmarried.  The 
business  and  trade  assets  were  vested  in  trustees 
under  the  will  of  M.,  and  with  their  consent  0. 
carried  on  the  business  as  manager  for  Iris  wife. 
The  wife  died  in  1890.  From  1890  till  his  death 
in  1899  0.  remained  in  possession  and  dealt  with 
the  business  and  trade  assets  as  if  they  were  his 
own.  He  had  full  notice  and  knowledge  of  the 
trusts  of  the  will  of  M.      By  his  own  will  he  left 


a  legacy  and  a  share  of  the  residue  of  his  estate 
to  each  of  the  persons  who  would  have  been  sole 
next-of-kin  of  his  wife,  if  she  had  died  unmarried 
and  intestate,  coupled  with  a  condition  that  each 
of  them  should  execute  a  release  of  all  claims  he 
or  she  might  have  against  the  assets  of  M.  under 
the  provisions  of  her  will. 

Held — that  0.,  having  retained  possession  of 
the  business  and  trade  assets  after  his  wife's  death, 
with  full  knowledge  of  the  trust  attaching 
thereto,  and  having  dealt  with  the  property  as  if 
it  were  his  own  his  estate  was  liable  to  the  estate 
of  M.  without  regard  to  lapse  of  time  or  the 
Statute  of  Limitations. 

Held,  also,  that  in  the  exercise  of  the  dis- 
cretion of  the  Court,  and  in  the  circumstances,  4 
per  cent,  per  annum  should  be  allowed  as  the 
rate  of  interest  chargeable  against  O.'s  estate 
from  his  wife's  death  till  his  own  death  in 
respect  of  the  amount  invested  in  or  repre- 
sented by  the  furniture  on  the  business  premises 
and  the  stock-in-trade  and  debts  due  to  the 
business. 

M'Ardle  r.  Gaughran,  [1903]  1   Ir.   R.  106— 

[M.  R. 


LIMITATION   OF   LIABILITY. 

See  Admiralty,  10,  11,  12. 


LIQUIDATED   DAMAGE. 


See  Damages. 


LIQUIDATION. 

See  Companies. 


LIS   PENDENS. 

See  Sale  op  Land. 


LITERARY   PROPERTY. 

See  Copyright   and    Literary    Pro- 
perty'. 


LITERARY  SOCIETIES. 

See  Scientific  and   Literary  Socie- 
ties. 
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LIVERPOOL     COURT     OF 
PASSAGE. 

See  CouKTS. 


LIVERY    STABLE    KEEPERS. 

See  Bailment  ;   NEaLiGEXCE. 


LLOYD'S. 

See  Insurance. 


LOCAL   AUTHORITIES. 

,s'^^  Local  Government. 


LOCAL  GOVERNMENT. 

I.  In  General.  col. 
(fl)  Accounts  and  Audit  .  .  .  ^'70 
(ft)  Areas  and  Boundaries      .         .         .  578 

(J)  Burial 583 

(<Z)  Bye-laws  (other  than  Building  Bye- 
laws)  and  Local  Acts  .         .         .  58i 

{e)  Contracts 591 

(/)  Meetings 596 

((/)  Officers  and  Servants. 

(a)  //(  General         ....  597 

(b)  Disqual'tjications       .         .         .601 

(/()  Powers 605 

(0  Practice 613 

(j)  Tort 615 

II.  Buildings    and    Building    Bye- 

laws. 

(rt)  Building  Line 617 

(Ij)  Continuing  Offence  .        .        •        .621 

(^•)  Crown 622 

(f/)  Deposit  and  Approval  of  Plans        .  622 
(e)  Exemptions  and  Dispensations         .  624 

(/•)  Floors 625 

(<l)  Notice 626 

(//)  Bes  Judicata 626 

(/)  Remedies  for  Breach        .        .        .  627 

(y)  Waterworks 628 

(]{}  Words :  "  New  buildings,"  "  build- 
ing," "  sign,"  "  letting,"  etc.  .  6.S0 
III.  Miscellaneous  .  .  .  .634 
See  alxo  Charities  ;  Compulsory  Pur- 
chase ;  Education  ;  Explosives  ; 
Food  and  Drugs  ;  Highways  ; 
Negligence  ;  Public  Authori- 
ties ;  Public  Health  ;  Sewers 
and  Drains  ;  Telegraphs  ; 
Waters. 

I.  IN  GENERAL. 

(a)  Accounts  and  Audit. 

1.  Electire Auditor ofIiorouf/h—Iiemn7ieration 
—  Duty  —  Report  —  PuUic   Health  Act,  1875 


(38  &  .39  Vict.  c.  oTi),  a.  2\&— Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict.  c.  50),  s.  25.]— The 
plaintiff  claimed  against  the  defendant  corpora- 
tion (1)  for  what  he  said  was  his  proper  remunera- 
tion in  regard  to  work  which  he  did  in  his  charac- 
ter of  elective  auditor  of  the  corporation,  and 
(2)  remuneration  as  auditor  of  the  urban  sanitary 
authorit}^ 

Held — that  the  plaintiff  had  no  claim  at  all 
against  the  corporation  in  respect  of  his  services 
as  elective  auditor ;  that  he  was  entitled  to 
remuneration  at  the  rate  of  not  less  than  two 
guineas  a  day  in  respect  of  the  days  properly 
occupied  in  the  work  ;  that  an  elective  auditor 
is  entitled,  justified,  and  bound  by  fair  and 
reasonable  examination  of  the  vouchers  to  see 
that  there  are  not  amongst  the  payments  so  made 
payments  which  are  nut  authorised  by  the  duty 
of  the  authority,  or  contrary  to  the  duty  of  the 
authority,  or  in  any  other  way  illegHl  or  im- 
proper. 1  f  he  discovers  that  any  such  improper 
or  illegal  payments  appear  to  have  been  made, 
his  duty  wilt  be  to  make  it  public  by  report  to 
the  authority  itself,  and  the  burgesses  who  create 
that  authority. 
Thomas  r.  Devonpoht  Corporation.  [1900] 

[1  Q.  B.  Ki  ;  69  L.  J.  Q.  B.  51  ;  48  W.  K.  89  ; 
81  L.  T.  427  ;  16  T.  L.  R.  9— C.  A. 

2.  District  Council  — Bill  in  Parliament  — 
Opposition— Costs  and  Expenses— Application  of 
Bates — Consent  of  Batepaijers — Municipal  Cor- 
porations (^Borouyh  Funds}  Act,  1872  (35  &  36 
Vict.  c.  91),  .M.  2,  4,  8,  10— Local  Authorities 
(^Expenses)  Act,  1887  (50  &  51  Vict.  c.  72),  .•;.  3.] 
— Motion  for  an  injunction  by  the  Attorney- 
General  on  the  relation  of  the  Rickmansworth 
Gas  Light  and  Coke  Company  to  restrain  the 
defendants  from  applying  any  part  of  the  general 
district  fund  or  rate  in  payment  of  the  costs 
or  expenses  incurred  in  opposing  a  Bill  in 
Parliament. 

Held— that  the  council  were  not  entitled  to 
throw  the  expenses  of  opposing  the  Bill  on  the 
rates,  without  first  obtaining  the  consent  of  the 
ratepayers. 

Attorney  -  General     r.      Rickmansworth 

[Urban  District  Council,  (1902)  66  J.  P. 

410  ;    86  L.  T.  521 ;   18  T.  L.  R.  481— 

Kekewich,  J. 

3.  Expenses  —  Repairs  of  Omnihus  to  take 
Members alwut District  ichenpcrforminy  ordinary 
Duties— Disallowance  <>/.]  — The  Court  aftirmed 
the  disallowance  of  the  district  auditor  of 
expenses  of  the  repairs  of  an  omnibus  which  had 
been  purchased  by  the  urban  district  council 
of  East  Ham  for  the  purpose  of  conveying  the 
raenibers  of  the  council  about  the  district  when 
performing  their  ordinary  duties  as  members. 
The  district  was  a  large  and  growing  one,  and 
members  had  frequently  to  go  from  one  part  of 
it  to  the  other. 

Rex  r.  Dolby,  Ex  parte  Northpield  and 

[Others,  (1902)  66  J.  P.  521  ;  87  L.  T.  27  ;  18 

T.  L.  R.  434— Div.  Ct. 

4.  Audit  —  Disallowance  and  Surcharge  — 
Appeal  to  Local  Gorermncnt  Board— Determina- 
tion  of  Appeal — Limit   of  Time  for   enforcing 
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Certificate— Puhlic  Health  Act,  1875  (88  &  39 
Vict.  c.  55),  *.  247 — Pour  Law  Amendment  Act, 
1849  (12  &  13  Vict.  c.  103),  s.  9.]— The  determina- 
tion, within  the  meaning  of  sect.  9  of  the  Poor 
Law  Amendment  Act,  1849,  of  an  appeal  to  the 
Local  Government  Board  from  a  disallowance 
and  sm-charge  by  a  district  auditor,  means  the 
final  determination,  and  the  Board  may,  with 
the  consent  of  all  parties,  reconsider  their  deter- 
mination, and  the  time  for  enforcing  the  auditor's 
certificate  runs  from  the  determination  upon  the 
reconsideration. 

Brooks  r.  Dolby  ;  Savage  r.  Dolby  ;  Tomlin- 
[soNr.  Dolby,  (1902)  66  J.  P.  532— Div.  Ct. 

5.  Accounts  of  Urban  Dlntrict  Council  — 
Inspection  of  Accounts  iefore  Audit — "  Persons 
Interested'' — Banltrupt  —  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  247  (4).]— The 
appellant  was  a  member  of  the  urban  district 
council  of  Fleetwood,  and  chairman  of  the 
finance  committee  of  that  authority  till  April, 
1901,  when  he  became  disqualified  for  member- 
ship of  the  council  through  being  adjudicated 
bankrupt.  He  was  not  a  ratepayer  or  property 
owner  within  the  area  of  the  urban  authority ; 
but,  while  chairman,  he  had  signed  cheques,  and 
so  was  liable  to  be  surcharged.  Jn  due  course  a 
copy  of  the  accounts  for  the  year  1901,  together 
with  all  the  documents  mentioned  or  referred  to 
in  such  accounts,  was  deposited  in  the  office  of 
the  council  for  the  inspection  of  all  "persons 
interested "'  before  the  audit  in  compliance  with 
sect,  247  of  the  Public  Health  Act. 

Held,  notwithstanding  his  bankruptcy,  that 
the  appellant  was  a  "  person  interested"  within 
the  meaning  of  the  section,  and  entitled  to  in- 
spect the  accounts. 

Marginson  v.  Tildsley,  (1903)  67  J.  P.  226  ; 
[1  L.  G.  R.  333— Div.  Ct. 

6.  Accounts  of  Urban  District  Council  — 
Inspection  of  Accounts — '■'■Person  interested'" — 
Bankrupt— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  247  (4).]  -One  M.  was  a  member 
of  an  urban  district  council  till  November,  1901, 
when  he  became  disqualified  through  bankruptcy. 
The  accounts  for  the  said  council  were  made  up 
to  March,  1902.  The  clerk  to  the  council  having 
refused  him  inspection,  M.  laid  an  information 
against  him,  and  it  was  decided  on  appeal  that 
the  appellant  was  a  person  interested  and  was 
entitled  to  inspect  the  accounts  {Margimon  v. 
TildsJeii,  (1903)  67  J.  P.  226).  In  the  meantime 
the  audit  began  in  May,  1902.  M.  attended  such 
audit  and  saw  the  books.  The  audit  was  closed 
in  December,  1902.  In  July,  1903,  M.  applied 
for  inspection  of  the  books.  He  was  refused, 
and  in  November,  1903,  he  moved  for  a  mandamus 
to  compel  the  clerk  to  allow  him  inspection. 

Held — that  no  substantial  reason-having  been 
put  forward  for  seeing  the  books',  the  Court 
would,  in  their  discretion,  refuse  the  mandamus. 
Rex  v.  Fleetwood  Urban  District  Council, 

[(1904)   68   J.    P.  314;    2    L.   G.    R.    1209— 

Div.  Ct. 

B.D. — VOL.    II. 


7.  Surcharge — Acceptance  of  Tenders — Check- 
ing of  Quantities — Certiorari  to  Quash — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  247 
(7),  (8).] — Where  an  auditor  acting  in  pursuance 
of  sect.  247  of  the  Public  Health  Act,  1875,  dis- 
allows items  of  account  as  being  contrary  to  law 
and  surcharges  them  on  the  person  making  or 
authorising  the  payment,  the  Court  has  power  to 
review  his  decision  not  only  when  it  is  erroneous 
in  point  of  law,  but  also  if  the  Court  is  of  opinion 
that  the  auditor  has  gone  wrong  on  the  merits 
and  that  on  the  balance  of  evidence  he  was  not 
justified  in  making  the  surcharges. 

A  district  auditor,  under  sect.  247  of  the 
Public  Health  Act,  1875,  disallowed  and  sur- 
charged certain  payments  made  by  the  finance 
committee  of  a  local  authority  for  shingle,  and  by 
the  highways  committee  in  respect  of  a  contract 
for  the  supply  of  certain  goods,  upon  the  grounds 
that  the  shiugle  as  delivered  by  the  contractors 
must  have  been  short  in  weight,  the  deliveries 
not  having  been,  in  his  opinion,  properly 
checked,  and  that  the  tender  for  the  supply  of 
the  goods  which  was  accepted  was  not  the  lowest 
tender,  and  he  disallowed  the  amount  which  he 
estimated  as  the  loss  to  the  ratepayers  therefrom. 
The  highways  committee  stated  that  they  had 
accepted  the  tender  which  they  considered  the 
most  advantageous.  Upon  an  application  for  a 
writ  of  certiorari  to  bring  up  and  quash  the 
disallowance  : — 

Held — that  with  regard  to  the  shingle  there 
was  no  evidence  of  short  delivery  or  of  anything 
beyond  possibly  a  lax  method  of  keeping  a  check 
upon  the  amount  delivered,  and  there  was  no 
evidence  that  the  paj'ments  were  illegal  ;  and 
with  regard  to  the  contract  for  the  supply  of 
goods,  inasmuch  as  the  highways  committee  had 
bond  fide  come  to  the  conclusion  that  the  tender 
accepted  was  the  most  advantageous  one,  the 
disallowance  was  also  wrong. 

R.  V.  Haslehurst  ((1887)  51  J.  P.  645— Div.  Ct.) 
followed. 

Decision  of  Div.  Ct.  ([1907]  2  K.  B.  878  ; 
76  L.  J.  K.  B.  1113  ;  71  J.  P.  288;  96  L.  T. 
733  ;  23  T.  L.  R.  491  ;  5  L.  G.  R.  1017)  affirmed. 

Rex  v.  Carson-Roberts,  Ex  parte  Law- 
[rence,  [1908]  1  K.  B.  407  ;  77  L.  J.  K.  B. 
281  ;  72  J.  P.  81  ;  24  T.  L.  R.  226  ;  6  L.  G.  R. 

268— C.  A, 

(b)  Areas  and  Boundaries. 

8.  Local  Government — Transfer  of  PaH  of 
Parish — Board  School  situate  in  Part  trans- 
ferred— Adjustment  of  Property  and  Liabilities 
— Arbitration — Local  Government  Act,  1894  (56 
&  57  Vict.  c.  73), .«.  68.]— An  order  by  the  Local 
Government  Board  for  the  transfer  to  another 
parish  of  part  of  the  parish  of  L.,  on  which  part 
was  situate  the  board  school,  provided  that  the 
powers,  duties,  and  liabilities  of  the  school  board 
of  L.  in  respect  of  the  part  transferred  should 
cease,  and  that  the  school  should  vest  in  the 
school  board  of  the  other  parish,  and  all  con- 
tracts and  liabilities  attaching  to  the  L.  school 
board  in  respect  of  such  school  should  vest  in 
and  attach  to  the  school  board  of  the  other 
parish. 

19 
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The  order  further  provided  that  any  question 
between  the  two  school  boards  with  regard  to 
their  interests  in  the  school,  or  in  any  debts  and 
liabilities,  whether  on  account  of  capital  or 
income  incurred  by  the  L.  school  board  in 
respect  of  the  school,  and  any  other  question 
between  them,  arising  in  consequence  of  the 
order,  should  be  dealt  with  in  an  adjustment 
under  sect.  68  of  the  Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73). 

The  L.  school  board  claimed  compensation  for 
the  cost  of  having  enlarged  the  school  out  of 
income  in  several  years. 

Held,  on  a  case  stated  by  an  arbitrator,  that 
the  order  had  not  effected  an  adjustment,  but 
that  there  was  a  question  pending  proper  for 
adjustment  by  the  arbitrator. 

In    re    Llanwonno   i  School    Board    and 

[ystradyfodwg  school  board,  (1898)  62 

J.  p.  644  ;  14  T,  L.  R.  432— Div.  Ct 

9.  Transfer  of  Part  of  o)ie  Uiiioti  to  another 
Union — Adjustment  of  Property  and  Liabilities — 
Local  Government  Act,  1894  (56  &  57  Vict.  c.  73), 
ss.  36,  68.] — Where  an  alteration  is  made  in  the 
boundaries  of  two  poor  law  unions  by  the  transfer, 
by  an  order  of  the  county  council,  under  sect.  36, 
sub-sect.  6,  of  the  Local  Government  Act,  1894,  of 
part  of  a  parisli  from  one  union  to  another,  an 
adjustment  of  the  property,  debts,  and  liabilities 
can  be  obtained  under  sect.  68  as  between  the 
two  unions,  and  not  as  between  the  union  from 
which  the  transfer  is  made  and  the  part  of  the 
parish  so  transferred. 

Any  consideration  which  bears  on  the  question 
whether  and  to  what  extent  a  union  has  been 
damaged  financially  by  the  change  of  boundaries 
is  properly  taken  into  consideration  on  a  question 
of  adjustment. 

Judgment  of  Div.  Ct.  ([1898]  2  Q.  B.  206  : 
67  L.  J.  Q.  B.  846  ;  62  J.  P.  678  ;  78  L.  T.  563  ; 
14  T,  L.  R.  437)  affirmed. 

In  RE  Rochdale  Union  and  Haslingden 
[Union,  [1899]  1  Q.  B.  540  ;  68  L.  J.  Q.  B. 
531  ;  47  W.  R.  322  ;   80  L.  T.  146  ;   15  T.  L.  R. 

223— C.  A. 
Overruled  in  In  re  Caterham  Urian  District 

C'ou7ic.il  and    Godstone  Rural  District  Council, 

No.  15,  infra. 

10.  Transfer  of  one  Part  of  one  County  to 
another  County — Adjustment  of  Property  and 
Liahilities — Main  Roads  and  County  Bridges — 
Compensation — Local  Government  Act,  1888  (51 
&  52  Vict.  c.  41),  s.  62.]— Part  of  the  county  of 
B.  was  transferred  to  the  county  of  H.,  under  an 
order  of  the  Local  Government  Board.  In  this 
part  so  transferred  there  were  no  county  bridges 
and  no  main  roads. 

Held — that  in  the  adjustment  of  the  property, 
income,  and  liabilities  between  the  two  counties 
under  sect.  62  of  the  Local  Government  Act, 
1888,  the  arbitrator  appointed  by  the  Local 
Government  Board  had  power  to  award,  and 
was  right  in  awarding,  to  the  county  of  B.  a 
Bum  in  respect  of  main  roads  and  county  bridges, 
upon   the  ground  that  the   county  of  B.  was 


losing  an  area  which  had  contributed  towards 
thecost  of  their  main  roads  and  county  bridges, 
while  it  cost  the  county  nothing  for  main  roads 
or  bridges. 

In  re  Buckinghamshire  County  Council 
[and  Hertfordshire  County  Council, 
[1899]  1  Q.  B.  515  ;  68  L.  J.  Q.  B.  417  ;  63 
J.  P.   356  ;  80  L.  T.  85  ;   15  T.  L.  R.   138— 

Div.  Ct. 

11.  Transfer  of  Part  of  District — Liability  of 
Rating  Area — Arbitration — Costs  of  Arbitra- 
tion.]— Differences  arose  between  two  district 
councils  with  respect  to  the  liabilities  of  a 
rating  area  and  the  amount  which  ought  to  be 
paid  by  one  of  the  parties  in  respect  of  them. 
These  differences  were  referred  to  arbitration 
under  sect.  62  of  the  Local  Government  Act, 
1888.  The  arbitrator  directed  the  costs  of  the 
award  to  be  divided,  but  his  award  was  silent  as 
to  the  costs  of  the  reference. 

Held — that  as  the  arbitrator  had   made  no 
order  with  regard  to  the  costs  of  the  arbitration 
the  Court  had  no  power  to  order  them  to  be 
paid. 
South  Mimms  Rural  District  Council  r. 

[Barnet  Urban  District  Council,  (1900) 
82  L.  T.  421— Grantham,  J. 

12.  Alferatioji  of  Areas — Pending  Action  — 
Interpretation  of  Provisional  Order  —  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41), 
ss.  54,  59.] — Where  a  provisional  order  had 
transferred  a  portion  of  land  within  the  juris- 
diction of  a  rural  district  council  to  the  jurisdic- 
tion of  the  corporation  of  a  borough,  and  the 
same  order  had  provided  that  any  action  then 
pending  against  the  rural  district  council  might 
be  continued  against  the  corporation,  and  that 
all  liabilities  attaching  exclusively  to  the  added 
area  should  be  transferred  to  the  corporation  as 
urban  sanitary  authority,  it  was  held  that  in 
regard  to  an  action  brought  against  the  rural 
district  council  prior  to  the  provisional  order 
and  pending  at  the  time,  for  a  miisance  caused 
by  sewage,  all  liability  attached  to  the  corpora- 
tion, and  that  the  corporation  must  pay  the  costs 
of  the  plaintiff  and  the  rural  district  council. 

Jackson  r.  Plympton  St.  Mary  Rural  Dis- 
[trict  Council,  (1900)  64  J.  P.  168.— Cozens- 

Hardy,  J. 

13.  Transfer  of  Part  of  Rural  District— For- 
mation of  new  Urban  District — Adjustment  of 
Liabilities — Agreement  between  Councils — Arbi- 
tration— Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  s.  57 — Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  ss.  54,  68  (1).]— A  county 
council,  under  sect.  57  of  the  Local  Government 
Act,  1888,  made  an  order  severing  a  part  from 
a  rural  district  and  constituting  the  severed  part 
into  a  new  urban  district,  and  providing  that  aU 
necessary  adjustments  should  be  made  in  accord- 
ance with  sect.  68  of  the  Local  Government  Act, 
1894  ;  and  an  agreement  entered  into  between 
the  councils  as  to  certain  matters  therein 
specified,  and  certain  sums  were  paid  in  respect 
of  these  matters.  The  rural  council  afterwards 
found  that  the  severance  was  a  pecuniary  loss 
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to  them,  but  the  councils  were  unable  to  agree 
as  to  such  loss,  and  an  arbitrator  was  appointed 
to  adjust  the  loss  sustained  hy  the  rural  district 
by  the  severance  in  so  far  as  such  loss  was  not 
determined  by  the  former  agreement. 

Held— (1)  that  the  fact  that  the  severed  part 
was  constituted  a  new  and  separate-  district  of 
itself,  and  was  not  added  to  an  existing  district, 
did  not  prevent  the  adjustment  claimed  by  the 
rural  council  from  being  an  adjustment  witbui 
sect.  68  of  the  Local  Government  Act,  1894  ;  and 
(2)  that  the  claim  to  such  adjustment  was  not 
barred  by  the  previous  agreement  entered  into 
between  the  councils  as  to  the  adjustment  of  the 
matters  therein  specified. 
St. Thomas  (Devon)  Kukal  District  Council 
[c.  Heavituee  (Denon)  Urban  District 
Council,  (1902)  66  J.  F.  597  ;  86  L.  T.  153— 

Wright,  J. 

14.  Alteration  of  Pariali  Boundaries — Effect 
on  Areas  of  Poor  Law  Unions — Local  Govern- 
ment Act,  1888  (51  &  52  Vict.  c.  41),  s.  57.]  - 
Although  sect.  57  of  the  Local  Government  Act, 
1888,  gives  no  express  power  to  a  county  council, 
or  to  the  Local  Government  Board,  to  alter  the 
area  of  the  poor  law  unions,  yet  an  order  made 
under  that  section  by  a  county  council,  and  con- 
firmed by  the  Local  Government  Board,  adding 
a  part  of  a  parish  situated  in  one  union  to 
another  parish  situated  in  another  union,  has  the 
automatic  effect  of  transferring  such  added  area 
from  the  one  union  to  the  other,  even  though  the 
areas  of  the  union  and  rural  district  will  not  in 
such  a  case  be  coterminous. 

BooTLE  Union  r.  Whitehaven  Uniox,  [1903] 

[2  Ch.  142  ;  72  L.  J.  Ch.  582  ;  67  J.  P.  325  ;  51 

W.  R.  550  ;  89  L.  T. 237  ;   19  T.  L.  R.  453  ;  1 

L.  G.  R.  585— Byrne,  J. 

15.  Conversion  of  Part  of  a  Rural  District 
into  a  new  Urban  District — Adjustment  of  Pro- 
l)erty  and  Liabilities  —  Highways  ■ —  Loss  of 
Income  from.  Rates — Local  Government  Act,  1888 
(51  k.  52  Vict.  c.  41),  s.  62.]— A  parish  forming 
part  of  a  rural  district  was  converted  into  an 
urban  district  under  an  order  of  the  county 
council,  confirmed  by  the  Local  Government 
Board.  Before  such  order  was  made  the  rural 
district  received  from  rates  levied  in  the  parish 
for  highway  purposes  sums  greater  than  those 
expended  in  respect  of  the  maintenance  and 
repair  of  the  highwaj^s  in  the  parish. 

Held — that  the  loss  of  the  surplus  of  the 
rates  received  over  the  sums  expended  upon  the 
maintenance  and  repair  of  the  roads  within  the 
parish  was  not  a  matter  requiring  adjustment 
under  sect.  62  of  the  Local  Government  Act, 
1888.  The  loss  of  income  referred  to  in  such 
section  refers  only  to  present  income,  and  not  to 
that  to  be  derived  from  future  rates. 

In  re  Rochdale  Tjnion  and  IlasUnqden  Union 
([1899]  1  Q.  B.  540;  68  L.  J.  Q.  B.  531  ;  47 
W.  R.  322  ;  80  L.  T.  146,  supra,  No.  9)  overruled. 

Decision  of  C.  A.  ([1903]   1   K.  B.  554;    72 


L.  J.  K.  B.  279  ;  67  J.  P.  116  ;  51  W.  R.  353  ;  88 
L.  T.  414  ;  19  T.  L.  R.  290)  reversed. 

In  re  Caterham  Urban  District   Council 

[and  Godstone  Rural  District  Council, 

[1904]  A.  C.  155  ;  73  L.  J.  K.  B.  589  ;  68  J.  P. 

429  ;  52  W.  R.  625  ;  90  L.  T.  653  ;  20  T.  L.  R. 

481  ;  2  L.  G.  R.  596— H.  L.  (E.). 

16.  Creation  of  new  Urban  District — Adjust- 
ment of  Property  and  Liabilities — Power  to 
Compromise — Local  Government  Act,  1888  (51 
&  52  Vict.  c.  41),  s.  62 — Costs — Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61).]  —In 
1900  a  district  which  had  previously  formed  part 
of  a  rural  district  was  constituted  a  separate 
urban  district.  After  considerable  negotiations 
between  the  councils  of  the  rural  and  urban 
districts  as  to  the  adjustment  of  the  property, 
income,  debts,  liabilities,  and  expenses  afliected 
by  the  separation,  under  sect.  62  of  the  Local 
Government  Act,  1888,  an  agreement  was  come 
to  whereby  a  considerable  sum  was  to  be  paid 
by  the  urban  council  to  the  rural  council  in 
settlement  of  (among  other  claims)  an  estimated 
annual  loss  in  income  owing  to  the  transfer  of 
rateable  area  from  the  rural  district  to  the  urban 
district. 

The  urban  council  now  brought  an  action 
against  the  rural  council  in  which  they  alleged 
that  the  agreement  was  ultra  vires  and  not 
binding  upon  them,  as,  according  to  a  recent 
decision  of  the  House  of  Lords,  the  rural  council 
was  not  entitled  to  any  payment  as  compensation 
for  loss  of  area. 

Held — that  the  agreement  having  been  made 
bond  Jide  between  the  councils  in  settlement  of 
their  respective  claims,  the  fact  that  one  of  the 
claims  put  forward  bond  Jide  by  one  of  the 
parties  was  not  well-founded  in  law  was  no 
ground  for  setting  aside  the  compromise,  and 
that  the  action  failed. 

Held,  also,  that  the  defendants  were  not 
entitled  to  costs  as  between  solicitor  and  client, 
under  the  Public  Authorities  Protection  Act, 
1893,  the  action  not  being  brought  by  the 
pliintiffs  for  any  act  done  by  the  defendants. 

Holsworthy  Urban  District  Council  v. 
[Holsworthy  Rural  District  Council, 
[1907]  2  Ch.  62  ;  76  L.  J.  Ch.  389  ;  91  J.  P. 
330;    23  T.    L.    R.    4.52;    5    L.    G.    R.    791— 

Warrington,  J. 

17.  Creation  of  Xew  County  Borough  —Ad- 
justment of  Fiimncial  Relations — Compensation 
—Local  Government  Act,  1888  (51  &  52  Vict. 
c.  41),  ss.  32,  62.]  — A  borough  forming  part 
of  a  county  was  separated  from  the  county 
and  constituted  a  county  borough  under  a  Pro- 
visional Order  and  Confirmation  Act.  There- 
upon the  liability  of  the  borough  to  contribute 
towards  the  maintenance  of  main  roads  and 
county  bridges,  and  towards  certain  other  county 
expenses,  ceased.  On  the  other  hand,  an  in- 
creased burden  was  thrown  upon  the  borough 
in  respect  of  the  maintenance  of  children  in 
industrial  schools  and  reformatories  ;  the  borough 
ceased  to  receive  contributions  from  the  county 
in    respect    of    the  subsidised  roads,   and    the 
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l;oioiij,'li  ceased  to  leceive  a  sum  in  respect  of 
fines  which  was  in  excess  of  the  fines  levied 
within  the  borough. 

Held — that  an  arbitrator  appointed  to  adjust 
the  financial  relations  between  the  county  and 
the  county  borough  under  sect.  32  of  the  Local 
Government  Act,  1888,  had  no  power  to  award 
compensation  in  respect  of  these  matters. 

Catcrham  Urhari  District  Council  v.  Godstone 
Mural  District  Council  ([1904]  A.  C.  171  ;  73 
L.  J.  K.  B.  .589  ;  68  J.  P.  429  :  52  W.  R.  625  ; 
90  L.  T.  653  ;  20  T.  L.  R.  481— H.  L.,  No.  15, 
sujira)  followed  and  applied. 

Decision  of  C.  A.  ([1906]  2  K.  B.  186  ; 
75  L.  J.  K.  B.  803  ;  70  J.  P.  465  ;  94  L.  T.  688  ; 
22  T.  L,  R.  671  ;  4  L.  G.  R.  845)  reversed. 

West  Hartlepool  Corporation  v.  Durham 

[County  Council,    [1907]   A.  C.  246  ;    76 

L.  J.  K.  B.  859  ;  71  J.   P.  385  ;  97  L.  T.  114  ; 

23  T.  L.  R.  576 ;  5  L.  G.  R.  854— H.  L.  (E.). 

See  also  Nos.  18,  19. 


(c)  Burial. 

18.  Powers  of  Burial  Board  transferred  to 
Council  —  Incidence  of  Bights,  Powers,  and 
Olliqations — Poor  Bate — General  District  Bate 
—Burial  Art,  1852  (15  &  16  Vict.  c.  Sr^)— Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  ss.  7, 
62,  67.] — The  ordinary  scheme  of  legislation  is 
that,  where  the  powers  of  a  local  body  are  trans- 
ferred under  an  Act  of  Parliament,  the  rights, 
powers,  and  obligations  transferred  continue  to 
have  the  same  incidence  and  effect  in  the  hands 
of  the  authority  to  whom  the  transfer  is  made  as 
they  had  before  it  was  effected. 

An  urban  district  council  had  become  the 
burial  board  by  virtue  of  the  operation  of  the 
powers  of  the  Local  Government  Act,  1894,  s.  62, 
and  they  had,  as  a  burial  board,  made  a  demand 
upon  the  overseers  of  the  poor  of  that  parish 
to  pay  out  of  the  poor  rate  the  money  which 
would  have  been  so  payable  under  the  Burial 
Acts.  The  overseers  refused  to  comply  with  the 
demand  on  the  ground  tliat  the  money  ought  to 
be  paid  out  of  the  council's  general  rate.  A 
rule  was  obtained  on  behalf  of  the  council  for 
a  niandavius. 

Held — that  the  rule  should  be  made  absolute. 

Rex  r.  CoNNAH's  Quay  Overseers,  [1901]  2 

[K.  B.  174  ;  70  L.  J.  K.  B.  651  ;  65  J.  P.  500  ; 

49  W.  R.  463  ;  84  L.  T.601— Div.  Ct. 

19.  Areas — Burial  Board — Urban  District — 
County  Borough — Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73),  .«.  21,  54,  57,  62.]— The 
township  of  K.  was  situate  within  the  city  of  L., 
which,  under  the  Local  Government  Act,  1888, 
was  a  county  borough.  The  city  included  other 
parishes,  some  of  which  had  appointed  burial 
boards  and  provided  burial  grounds,  and  others 
had  not.  The  city  proposed,  under  sect.  62  of 
the  Local  Government  Act,  1894,  to  take  over 
the  powers,  duties,  property  and  liabilities  of  the 
K.  Burial  Board. 


Held — tliat  the  area  of  the  county  borough 
of  li.  was  an  urban  district  within  the  meaning 
of  the  Local  Government  Act,  1894,  and  that 
the  proposal  was  therefore  intra  vires  the  city 
council. 

Kirkdale  Burial  Board  r.  Liverpool  Cor- 

[PORATIOX,  [1904]   1   Ch.  829;   73   L.  J.  Ch. 

529  ;  68  J.  P.  289  ;  52  W.  R.  427  ;  91  L.  T.  28  ; 

20  T.  L.  R.  406  ;  2  L.  G.  R.  763— Eady,  .J, 

(d)  Bye-laws   (other  than  Building  Bye-laws) 
and  Local  Acts. 

20.  Validitii  —  Music  in  Streets — Annoyance — 
Puhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  182,  184 — J/unicijjal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50), s.  23 — Local  Government  Act, 
1888(51  &.52  Vict.6'.41),.«.16.]— The  KentCounty 
Council  under  sect.  16  of  the  Local  Government 
Act,  1888,  made  a  bye-law  as  follows:  "No 
person  shall  sound  or  play  upon  any  musical  or 
noisy  instrument  or  sing  in  any  public  place  or 
highway  within  fifty  yards  of  anj^  dwelling- 
house  after  being  required  by  any  constable  or 
by  an  inmate  of  such  house  personally  or  by  his 
or  her  servant  to  desist." 

Held  {dissentiente  Mathew,  J.)  —  that  the 
bye-law  was  not  unreasonable  or  ultra  vires. 

Krusk  r.  Johnson,  [1898]  2  Q.  B.  91  ;  62  J.  P. 
[469  ;  67  L.  J.  Q.  B.  782  ;  78  L.  T.  647  :  14 
T.  L.  R.  416  ;  46  W.  R.  631  ;   19  Cox,  C.  C.  103 

—Div.  Ct. 

21.  Puhlic  Health— Puhlic  Walks  and  Es- 
planade— Beasonableness  — Puhlic  Health  Act, 
1875,  s.  164.] — A  bye-law,  made  by  an  urban 
district  council,  affecting  only  a  limited  and 
special  area  of  the  district,  e.g. ,  the  sea  beach  or 
esplanade,  may  be  reasonable,  and  therefore 
valid,  having  regard  to  the  special  nature  of  the 
place  to  which  it  applies,  which  would  be  un- 
reasonable, and  therefore  ultra  vires,  if  applied 
to  the  whole  district ;  for  it  is  one  thing  to  make 
a  bye-law  for  the  regulation  of  an  esplanade  or 
foreshore,  and  quite  another  to  make  one  for  the 
good  government  of  a  town. 

Gray  v.  Sylvester,  (1898)  61  J.  P.  807  ;  14 
[T.  L.  R.  10  ;  46  W.  R.  63— C.  A. 

22.  County  Cou7icil — Validity — Using  Streets 
\for  Betting — Ko   Obstruction.^ — The  8.  County 

Council,  under  sect.  16  of  the  Local  Government 
Act,  made  a  bye-law  as  follows  :  "  No  person 
shall  frequent  any  street  or  public  i)lace,  and  use 
the  same  for  the  purpose  of  betting  or  wagering, 
or  agreeing  to  bet  or  wager,  cither  on  behalf  of 
himself  or  any  other  person. 

Held — that   the  bye-law  was  one  properly 
I  made  for  the  good  rule  and  government  of  the 
j  administrative   county,  and   was   therefore   not 
ultra  vires  or  invalid. 

Jones  r.  Walters,  (1898)  62  J.  1'.  374  ;  78  L.  T, 
[167:    14  T.   L.   R.  265:    19  Cox,  C.  C.  1— 

Div.  Ct. 

23.  County  Council  —  Validity  —  Music  in 
Streets  —  Xo  Annoyance.]  —  The  K.  County 
Council,  under  sect.  16  of  the  Local  Government 
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Act,  1888,  made  a  bye-law  as  follows:  "No 
person  shall  sound  or  play  upon  any  musical 
or  noisy  instrument,  or  sing  in  any  public  place 
or  highway,  within  fifty  yards  of  any  dwelling- 
house,  after  being  required  by  any  constable  or 
by  an  inmate  of  such  house  personally  or  by  his 
or  her  servant  to  desist." 

Held  (disnentiente  Mathew,  J.) — that  the 
bye-law  was  not  invalid  or  tclt7-a  rires. 

Beownscombe  (-.Johnson, (1898)  62  J.  P.  326  ; 
[78  L.  T.  265  ;  U  T.  L.  R.  328  ;  19  Cox,  C.  C. 

25— Div.  Ct. 

24.  Depositing  Offensive  Matter  —  Railway 
Trnck  containing  Manvre  in  Goods  Yard — 
Liability  of  Railway  Company. '\ — By  a  bye-law 
of  an  urban  district  council  no  person  was 
to  deposit  upon  any  place  within  the  district 
any  offensive  matter.  Manure  was  carried  in  a 
truck  by  a  railway  company  in  the  ordinary 
course  of  their  business  as  carriers.  On  Sunday 
evening  verbal  notice  was  given  to  the  consignee 
of  its  arrival.  Tending  the  removal  by  the 
consignee  the  truck  of  manure  was  placed  in  the 
goods  yard  at  the  station,  which  was  within  the 
urban  district.  The  truck  was  emptied  by  the 
consignee  on  the  following  Monday.  A  most 
offensive  smell  had  proceeded  from  the  contents 
of  the  truck. 

Held — that  the  justices  were  wrong  in  con- 
sidering that  the  railway  company  had  committed 
a  breach  of  the  bye-law. 

London,   Brighton  and  South  Coast  Ey. 
[Co.  V.  Hayward's  Heath    Urban    Dis- 
trict Council,   (1899)    80   L.    T.   266  ;    19 
Cox,  C.  C.  255— Div.  Ct. 

25.  Bathing  Machines— Conditional  Licence — 
Revocation  at  any  Time — Subsequent  Regula- 
tions.']— A  condition  attached  to  a  licence  to  let 
bathing  machines  for  one  year  on  the  beach, 
providing  that  the  licensing  authority  may 
revoke  it  at  any  time,  is  unreasonable. 

Grantham,  J.,  granted  an  injunction  restrain- 
ing an  urban  district  council  (the  licensing 
authority)  from  revoking  such  a  licence  where 
the  ground  for  such  revocation  is  an  infringe- 
ment on  the  part  of  the  licensee  of  the  provisions 
of  a  regulation  made  subsequently  to  the  granting 
of  his  licence. 

Pelham  v.  Littlehampton  Urban  District 
[Council,  (1899)  63  J.  P.  88— Grantham,  J. 

26.  Betting — Validity  —  '■'■Place  of  Public 
Resort"  — Private  Grounds — Permission  of 
Owner.]  —The  corporation  of  ]\liddlesborough 
made  the  following  bye-law  under  the  powers 
granted  to  them  by  the  Middlesborough  Improve- 
ment Act,  1877  (lU  &  41  Vict.  c.  xxx.),  s.  25  :— 

"Any  person  who  shall  frequent  and  use  any 
street,  passage,  recreation  ground,  or  other  place 
of  public  resort  within  the  borough  of  Middles- 
borough,  either  on  behalf  of  himself  <ir  of  any 
other  person,  for  the  purpose  of  bookmaking  or 
betting,  or  wagering  or  agreeing  to  bet  or  wager, 
with  any  person,  shall  be  liable  to  a  penalty  not 
exceeding  £5  for  each  offence." 


Section  25  was  as  follows  : — 

"  The  corporation  from  time  to  time  may  make 
such  bye-laws  as  they  think  fit  for  the  prevention 
of  betting  ...  in  the  public  streets,  passages, 
Albert  Park  and  recreation  grounds,  and  other 
places  of  public  resort  within  the  borough,  .  .  . 
and  may  impose  penalties  for  the  breach  and 
non-observance  thereof  not  exceeding  £5  for 
each  offence." 

Held — that  the  bye-law  was  not  ultra  vires, 
and  that  a  place  to  which  the  public  in  fact 
habitually  resorted,  although  without  any  right 
to  do  so  or  any  permission  from  the  owner,  was 
a  place  of  public  resort  within  the  meaning  of 
the  Act  and  bye-law. 

KiTSON  r.  Ashe,  [1899]   1  Q.  B.  425  ;  68  L.  J. 

[Q.  B.  286  ;    63  J.  P.  325  :  80  L.  T.  323  ;  15 

T.  L.  R.  172  ;    19  Cox,  C.  C.  257— Div.  Ct. 

27.  Mechanical  Musical  Instruments  — 
Validity.'] — Sect.  44  of  the  Southend-on-Sea 
Corporation  Act,  1895,  provides,"  The  powers  con- 
ferred upon  the  corporation  by  the  Municipal  Cor- 
porations Acts  to  make  and  enforce  bye-laws  for 
the  good  rule  and  government  of  the  borough  shall 
be  deemed  to  include  the  power  to  make  and 
enforce  bye-laws  to  regulate,  or  if  the  council 
think  fit,  to  prohibit,  the  use  of  any  organ  or 
other  musical  instrument  worked  by  steam  or 
other  mechanical  means,  or  any  steam  whistle 
or  horn  within  the  borough  :  Provided  alwaj's 
that  this  section  shall  not  apply  to  any  locomo- 
tive or  steam  engine  in  use  on  any  railway 
within  the  borough." 

The  bye-law  whs  in  similar  words  with  the 
addition  of  the  following  words  :  nor  to  anj' 
steam  whistle  or  steam  trumpet  within  the 
meaning  of  the  Factories  (Steam  Whistles)  Act, 
1878. 

The  respondent  was  a  travelling  showman,  and 
erected  in  a  field  within  the  borough  a  round- 
about worked  by  steam,  to  which  was  attached 
an  organ,  also  worked  by  steam.  The  justices 
held  that  the  bye-law  was  unreasonable  and 
invalid,  and  on  that  ground  refused  to  convict 
the  respondent. 

Held — that  the  case  must  be  remitted  to  the 
justices,  with  the  opinion  that  the  bye-law  was 
valid. 

Southend-on-Sea    Corporation   v.    Davis, 
[(1900)  16  T.L.  E.  167— Div.  Ct. 

28.  Betting — County  Council — Rural  District 
— Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  s.  23 — Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  s.  16— Vagrant  Act  Amend- 
ment Act,  1873  (36  &  37  Vict.  e.  38),  s.  3.]— A 
bye-law  that  "no  person  shall  frequent  and  use 
any  street  or  other  public  place,  on  behalf  either 
of  himself  or  of  any  other  person,  for  the  purpose 
of  bookmaking  or  betting  or  wagering,  or  agree- 
ing to  bet  or  wager  with  any  person,  or  paying 
or  receiving  or  settling  bets,"  was  held  valid  in 
Thomas  v.  Sutters  ([1900]  1  Ch.  10  ;  69  L.  J.  Ch. 
27  ;  63  J.  P.  724  ;  48  W.  E.  133  ;  81  L.  T.  469  ; 
16  T.  L.  E.  7— C.  A.  .see  Metropolis,  52),  when 
made  by  the  London  County  Council  as  applic- 
able to  London. 
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Held — that  the  bye-law  was  valid  when  made 
by  a  county  council  as  applicable  to  a  rural 
district. 

HiCKEY  V.  Hay,  (1901)  65  J.  P.  232  ;  17  T.  L.  R. 

[52— Div.  Ct. 

29.  lief/ illation  of  Sale  of  Aiiicles  on  Beach 
and  Fores/tdt-e — Sale  Fo>  bidden  except  nnder 
Agreement  with  Corporation — Validitij — Loral 
Government  Board's  Prorisional  Orderx  Confir- 
mation {No.  10)  Act,  1890  (53  &  TA  Vict.  c. 
clxxix.),  .?.  1,  and  Sched.] — The  respondents 
made  a  bye-law  under  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  10) 
Act,  1890,  that  "a  person  shall  not  on  the  said 
beach  and  foreshore  sell  or  hawk,  or  offer  or 
expose  for  sale  any  article,  commodity,  or  thing, 
except  in  pursuance  of  an  agreement  with  the 
corporation,  and  in  such  part  or  jiarts  of  the 
beach  and  foreshore  as  the  corporation  shall,  by 
notice  affixed  or  set  up  thereon,  from  time  to 
time  appoint  for  the  purpose." 

Held — that  the  bye-law  was  bad,  because  it 
withdrew  altogether  from  those  who  might  have 
to  interpret  it  and  consider  its  validity  any 
question  as  to  whether  the  agreement  referred 
to  in  it  was  a  reasonable  one  or  not ;  tiiat  it  was 
not  a  good  bye-law,  as  it  gave  the  corpoi-ation 
the  power  to  make  any  agreement  they  liked, 
and  it  i-eserved  to  the  corporation  the  right  of 
refusing  any  particular  person,  and  that  the 
provisional  order  did  not  warrant  the  bye-law. 

Parker     r.    Bournemouth     Corporation, 
[(1902)  6(i  J.  P.  440  ;  86  L.  T.  449  ;  18  T.  L.  R. 

372— Div.  Ct. 

f  30.  Uxhifj  Indecent  Language  "  to  the  Anjioy- 
ance  of  Jn/iah/tantx  or  Pasxengers  " — Evidence — 
Bristol  Improvement  Act,  1840  (3  &  4  Vict. 
c.  Ixxvii.),  .1.  77.]— Sect.  77  of  tlie  Bristol  Im- 
provement Act,  1840,  makes  it  an  offence  to 
use  any  profane,  indecent,  or  obscene  language 
to  the  annoyance  of  the  iTihubitants  or  passengers. 
A  person  used  indecent  language  inside  his 
house  which  was  heard  bj'  two  police  constables 
outside.  There  was  no  evidence  that  any  inhabi- 
tant or  passenger  was  annoyed.  The  magistrates 
having  convicted  : 

Held— that  there  was  ample  evidence  on 
which  the  magistrates  could  convict,  and  that 
they  were  justified  in  convicting. 

Gentel  v.  Rajjjjs  ([1902]  1  K.  B.  160  ;  71  L..T. 
K.  B.  105  ;  66  J.  P.  117 ;  50  W.  R.  216  ;  85  L.  T. 
683  :  18  T.  L.  R.  72— Div.  Ct.,  .see  Tramways,  2) 
applied. 

Brabham  v.  Wookey,  (1902)  18  T.  Ti.  R.  99— 

[Div.  Ct. 

51.  '^  }]'il fully  annoy  Pa.i.teuger.'i" — Uncer- 
tainty— Validiti/ — Municipal  Corporations  Act. 
1835!(5  &  6  Will.  4,  c.  76),  s.  90.— A  bye-law  to 
be  valid  must,  among  other  conditions,  have  two 
properties — it  must  be  certain,  that  is  it  must 
contain  adequate  information  as  to  the  duties  of 
those  who  are  to  obey,  and  it  must  be  reasonable. 

A  bye-law  made  by  a  municipal  corporation 


under  sect.  90  of  the  Municipal  Corporations 
Act,  1895,  for  the  good  rule  and  government  of 
the  borough,  provided  that  "  No  person  shall 
wilfully  annoy  passengers  in  the  streets." 

Other  bye-laws  of  the  corporation  dealt  with 
particular  annoyances. 

Held — that  the  bye-law  was  void  for  un- 
certainty. 

Rule  laid  down  by  Mathew,  J.,  Kruse  v. 
Johnson  ([1898]  2  Q.  B.  91,  108  ;  67  L.  J.  Q.  B. 
782  ;  62  J.  P.  469  ;  46  W.  R.  630  ;  78  L.  T.  647, 
No.  20,  .supra)  followed. 

Nash  v.  Finlay,  (1902)  66  J.  P.  182  ;  85  L.  T, 
[682  ;    18  T.  L.  R.  92  ;   20  Cox,  C.  C.  101— 

Div.  Ct. 

32.  Drainage  —  Local  Act  —  Cunstrnction — 
Compulsory  Suhstitntion  of  Water  Closets  for 
Ashpits  and  Privies — 3Ianchester  Corporation 
Acts.'] — Upon  the  true  construction  of  the  Man- 
chester Corporation  Acts,  1867,  1869,  1881,  1891, 
the  corporation  have  power  to  insist  upon  an 
owner  substituting  water  closets  for  ashpits  or 
privies. 

Agnew  r.  Manchester  Corporation,  (1903) 
[67  J.  P.  174  ;  1  L.  G.  R.  9— Div.  Ct. 

See  No.  85,  infra. 

33.  Petty  Sessions — Cost  of  Providing  in  Sti- 
pendiary I)istriet—{()  &  7  Vict.  c.  xliv.) — Petty 
Sessions  Act,  1849  (12 &  13  Vict.  c.  18.]— A  local 
Act  passed  in  1843  provided  for  the  appointment 
of  a  stipetidiarj"  justice  for  a  certain  district,  and 
empowered  the  quarter  sessions  of  the  county  to 
provide  "  a  suitable  office  or  offices  for  transact- 
ing the  magisterial  business  of  the  district 
included  within  the  limits  of  this  Act."  The 
salary  of  the  justice  and  the  expenses  of  pro- 
viding the  ottice  or  offices  were  to  be  paid  out  of 
rates  levied  under  the  Act  upon  the  district.  In 
1845  an  office  was  provided  which  was  used  as  a 
petty  sessional  court-house.  By  subsequent  local 
Acts  of  1868  and  1894  the  district  was  extended, 
and  the  justice  was  required  to  sit  in  different 
parts  of  the  added  areas,  the  powers  of  the  Act  of 
1843  being  applied  to  the  whole  district. 

Held — that  the  words  "office  or  offices"  in 
the  Act  of  1843  included  courts  for  the  justice  to 
act  in,  and  that  the  enactment  for  the  provision 
of  such  courts  was  not  impliedly  repealed  by  the 
Petty  Sessions  Act,  1849 ;  and,  therefore,  that 
the  cost  of  providing  additional  ])etty  sessional 
court-houses  rc(]uircd  for  the  district  was  charge- 
able upon  the  district  within  the  limits  of  the 
local  Acts  and  not  upon  the  county  generally. 

Rex  v.  Hunton,  Ex  parte  Glamorganshire 

[County   Council,    (1904)  68J.  P.  453;  2 

L.G.R.  917— C.  A. 

34.  Hoarding  used  for  Advertising  Purposes — 
'•  Alinfting"  on  a  Street — llfracombe  Imp>-ove- 
ment  Act,  1900,  s.  87.] — With  reference  to  land, 
to  "  abut "  means  to  actually  touch.  Sect.  87 
(2)  of  the  llfracombe  Improvement  Act,  1900, 
provides  that  "  it  shall  not  be  lawful  ...  to 
erect   any    hoarding   or  similar  structure  to  be 
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used  either  wholly  or  partly  for  advertising  pur- 
poses in  or  abutting  on  or  adjoining  any  street 
witliout  the  consent  of  the  council  .  .  ."  The 
respondent,  without  the  consent  of  the  Ilfra- 
combe  Urban  District  Council,  erected  a  hoarding 
in  a  tield  on  a  hedge  bank  running  parallel  to  a 
street.  The  distance  fiora  the  hoarding  to  the 
edge  of  the  street  was  from  two  feet  to  three 
fett  four  inches,  a  continuous  strip  of  land  being 
between  the  hoarding  and  the  street.  On  an 
information  against  the  respondent  for  erecting 
a  hoarding  for  advertising  purposes  "  abutting 
on  a  street,"  the  justices  at  petty  sessions  dis- 
missed the  information,  being  of  opinion  that 
the  hoarding  did  not  "alaut  "  on  the  street. 

Held,  on  appeal,  that  the  justices  were  right. 

Baenett  v.  Covell,  (1904)  68  J.  P.  93  ;  90  L.  T. 

[29  ;  20  T.  L.  E.  131 ;  2  L.  G.  R.  215— Div.  Ct. 

35.  Reasonableness  —  JVewspajjers  giving 
"  Racing  Tips  " — Sale  of  in  Streets — 3funicipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  23 
— Local  Goiernment  Act,  1888  (51  &  52  Vict. 
c.  41),  s.  16.] — A  county  council  made  the  follow- 
ing bye-law  for  the  good  rule  and  government  of 
the  county  under  sect.  23  of  the  Municipal  Cor- 
porations Act,  1882  :— "  No  person  shall  frequent 
and  use  any  street  or  public  place,  either  on  be- 
half of  himself  or  of  any  other  person,  for  the 
purpose  of  selling  or  distributing  any  paper  or 
written  or  printed  matter  devoted  wholly  or 
mainly  to  giving  information  as  to  the  probable 
result  of  races,  steeplechases,  or  other  competi- 
tions."     Penalty  for  infringement,  £5. 

Held— (Phillimore,  J.,  dissentiente)  that  the 
byelaw  was  unreasonable  and  therefore  invalid:  it 
was  wide  enough  to  cover  the  sale  of  papers  in 
general  giving  information  which  it  was  perfectly 
legal  to  give. 

Scott  r.  Pillineb,  [1904]  2  K.  B.  855  ;  73  L.  J. 
[K.  B.  998  ;  68  J.  P.  518  ;  20  T.  L.  R.  662  ;  53 
W.  R.  138  ;  91  L.  T.  678  ;  20  Cox,  C.  C.  731— 

Div.  Ct. 

36.  Reasonableness  —  Whirligigs.'] — A  local 
authority  purporting  to  act  under  the  Public 
Health  Act  made  a  bye-law,  subsequently  con- 
firmed by  the  Local  Government  Board,  that  no 
person  should  cause  or  suffer  any  whirligig  or 
swing  to  be  set  in  motion  or  driven  on  any  land 
immediately  adjoining  or  abutting  upon  any 
street  or  road  within  the  district  unless  such 
whirligig  or  swing  was  placed  at  a  distance  of 
not  less  than  twenty  yards  from  any  road  or 
street,  and  separated  from  any  street  or  road  by 
a  wall  not  less  than  fourteen  inches  in  thick- 
ness, and  carried  up  to  a  height  of  not  less  than 
four  feet  above  the  level  of  the  street  or  road. 

Held — that  the  bye-law  was  unreasonable  and 
void,  inasmuch  as  it  required  a  structure  of  a 
permanent  character  involving  large  expense, 
to  provide  against  a  temporary  danger,  which 
could  as  effectively  be  provided  against  by  a 
temporary  structure. 

Enniscoethy  Ueban  Council  i-.Field,  [19041 
[2  Ir.  R.  518- K.  B.  D. 


:  37.  Conditions  attached  to  Licence  —  Ultra 
vires— 7w  Cream  Vendor's  Licence — Udinhirgh 
Corporation  Act,  1900  (63  &  64  Vict.c.  cxxiii.), 
.?.  m— Edinburgh  Corporation  Order  Confirma- 
tion Act,  1901  (1  Edw.  7,  c.  clxxxiv.),  .5.  57.]— 
The  effect  of  the  above-mentioned  local  Acts  is 
to  subject  to  a  penalty  any  person  selling  ice 
cream  (except  in  an  hotel)  without  having  ob- 
tained a  "  licence  from  the  magistrates  who  are 
hereby  empowered  to  grant  the  same  for  the 
house,  building  or  premises."  Such  licences  are 
to  run  for  a  year  "  unless  the  same  shall  be 
sooner  forfeited,  revoked  or  suspended."  Penal- 
ties are  imposed  on  any  licensed  vendor  "  who 
shall  sell  ice  cream,  except  during  the  hours 
between  8  a.m.  and  11  p.m.  on  any  lawful  day  or 
at  such  extended  hour  at  night  as  the  magistrates 
may  by  special  regulation  .  .   .  permit." 

The  magistrates  proposed  to  issue  licences 
purporting  to  be  subject  to  the  following  con- 
ditions :  (1)  Licensee  not  to  keep  open  the 
premises,  or  sell  ice  cream  therein  on  Sunday  or 
any  other  day  set  apart  for  worship  by  lawful 
authority  ;  (2)  not  to  keep  open  the  premises,  or 
sell  ice  cream  therein  before  8  a.m.  or  after  11 
p.m.  ;  (3)  the  magistrates  or  any  of  thera  may 
at  any  time  revoke  or  suspend  the  licence. 

Held — that  these  conditions  were  not  war- 
ranted by  the  statute  and  were  idtra  vires. 

Decision  of  the  Ct.  of  Sess.  ((1903)  F.  480) 
reversed. 

Rossi  v.    Edinbuegh    Coepoeation,   [1905] 
{A.  C.  21  ;  91  L.  T.  668— H.  L.  (Sc). 

38.  Imposing  LiabiUtg  upon  Owner  for  Act 
of  Servant  —  Lights  on  Vehicles  —  Validity.] 
— A  bye-law  requiring  the  owner  of  every  vehicle 
to  cause  a  light  to  be  attached  thereto  when  in 
use  between  certain  hours  in  public  streets  is  not 
unreasonable  or  void  as  making  a:  master  liable 
for  the  (7««.s?-criminal  act  or  default  of  a  servant. 

St.  Helens  District  Tramway  Co.  v.  Wood 
((1891)  60  L.  J.  M.  C.  141  ;  56  J.  P.  70— Div.  Ct.) 
followed. 

Heiton  &  Co.  V.  M'Sweeney,  [1905]  2  Ir.  R.  47 

[— K.  B.  D. 

39.  Repugnancy  —  Ultra  vires — Bye-law  of 
Coimty  Council — Throwing  doivn  and  leaving 
Waste  Paper  and  Shavings  in  Street.']  — 
A  bye-law  of  the  London  County  Council  made 
under  sect.  23  of  the  Municipal  Corporations 
Act,  1882,  and  sect.  16  of  the  Local  Government 
Act,  1888,  provides  (inter  alia)  :  "Waste  paper, 
refuse,  advertising  bills,  broken  glass,  &c. — No 
person  shall  sweep  or  otherwise  remove  from 
any  shop,  house,  or  vehicle  into  any  street  any 
waste  paper,  shavings,  or  other  refuse,  or,  being 
a  costermonger,  newsvendor,  or  other  street 
trader,  throw  down  and  leave  in  any  street  any 
waste  paper,  shavings,  or  other  refuse.  .  .  . 
Any  person  who  shall  offend  against  any  of  these 
bye-laws  shall  be  liable  for  each  offence  to  a  fine 
not  exceeding  forty  shillings."  A  metropolitan 
police  court  magistrate  dismissed  an  information 
for  contravening  this  provision  on  the  ground 
that  this  part  of  the  bye-law  was  ultra  vires  as 
dealing    with    a    nuisance    already    punishable 
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when  the  bye-law  was  made,  under  sect.  60  of  the 

Metropolitan  Police  Act,  1839. 

Held— that  this  part  of  the  bye-law  was  good. 

Batchelor  r.  Sturley,  (1905)  69  J.  P.  398  ;  93 
TL.  T.  539  ;  3  L.  G.  R.  1056  ;  21  Cox,  0.  C.  35— 
•-  Div.  Ct. 

40.  Publication— Proof— "  Malting  and  Exist- 
ence of  Bye-law''' — Prodiictionof  Written  Copy 
authenticated  hy  Corporate  Seal  —  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
ss.  23,  24.]— The  respondent  was  summoned  for 
contravention  of  a  bye-law  made  by  the  corpora- 
tion of  the  borough  under  sect.  23  of  the  Muni- 
cipal Corporations  Act,  1882.  The  prosecution 
produced  a  copy  of  the  bye-laws  authenticated 
by  the  corporate  seal. 

Held -that  this  was  ^7r/;«<i  facie  evidence  of 
the  operative  existence  of  the  bye-law,  and  that 
the  conditions  of  the  statute  as  to  making  and 
publication  had  been  duly  complied  with. 
Robinson  v.  Gregory,  [1905]  1  K.  B.  534  ;  74 

[L.  J.  K.  B.  367 ;  69  J.  P.  161  ;  92  L.  T.  171  ; 
3  L.  G.  R.  308  ;  20  Cox,  C.  C.  781— Div.  Ct. 

See  also  Nos.  64,  91. 

(e)  Contracts. 

41.  Urban  Authority  —  Contract  under  beal — 
Alterations  and  VariatioTis  not  under  Seal — 
Agreement  to  conqironiise  Disputes  not  tinder  Seal 
— Public  Health  Act,  1875  (38  &  39  Vict.  c.  5.5), 
ss.  173,  174.] — Where  an  urban  authority  enters 
into  a  contract  in  writing,  sealed  with  the 
common  seal  of  such  authority,  pursuant  to 
sects.  173  and  174  of  the  Public  Health  Act, 
1875,  with  a  contractor  for  the  construction  by 
him,  e.g.,  of  sewerage  works,  and  the  contract 
contains  the  usual  power  for  the  engineer,  who 
has  the  control  and  supervision  of  the  works,  to 
vary,  alter,  enlarge,  or  diminish  any  of  them,  all 
variations  and  alterations  coming  within  the 
terms  of  the  power  conferred  on  the  engineer 
can  be  validly  made  without  being  under  the 
common  seal  of  the  uiban  authority. 

An  agreement  between  an  urban  authority  and 
a  contractor  employed  to  construct  works  for 
them,  as  a  compromise  and  in  full  settlement  of 
all  claims  by  him  against  the  urban  authority,  is 
not  a  contract  within  sect.  173  of  the  Public 
Health  Act,  1875,  necessary  for  carrying  that 
Act  into  execution,  so  as  to  require  to  be  sealed 
with  the  common  seal  of  the  urban  authority 
under  sect.  174  ;  and,  therefore,  such  agreement, 
though  not  under  seal,  is  capable  of  being  en- 
forced against  the  urban  authority. 

Decision  of  Lawrance  and  Collins,  JJ. 
affirmed. 

Williams  r.    Barmouth    Urban    District 
[Council,  (1897)  77  L.  T.  383— C.  A. 

42.  Troops — Expenses — Supjrression  of  Riots — 
Liability  of  Cotmty  Fund  —  Mandamus.] — The 
justices  of  a  county,  having  applied  to  the 
military  authorities  to  send  soldiers  into  the 
county  for  the  purpose  of  suppressing  riots,  made 


arrangements  with  tradesmen  for  the  housing 
and  lodging  of  the  soldiers  at  certain  agreed 
rates  of  payment,  and  pledged  the  credit  of  the 
county  for  such  payment. 

Held — that  the  tradesmen  were  not  entitled 
to  a  writ  of  mandamus  to  the  county  council  to 
make  such  payment  out  of  the  county  fund. 

Decision  of  Div.  Ct.  ([1899]  2  Q.  B.  26  ;  63 
J.  P.  470  ;  15  T.  L.  R.  342)  affirmed. 

Reg.  r.  GLAMORGAN  County  Council,   Ex 

[parte  Miller,    [1899]   2  Q.    B.    26  ;     68 

L.  J.  Q.  B.  1047  ;  64  J.  P.  115  ;  48  W.  R.  112  ; 

81  L.  T.  372  ;  15  T.  L.  R.  536— C.  A. 

43.  Solicitor  —  Retainer  by  Resolution  not 
under  Seal — Subsequent  Confirmation  under  Seal 
— Ultra  vires — Transfer  of  Liabilities  of  Urban 
District  Council  to  Borough  Council  by  Inclu.^ion 
—Borouqh  Funds  Act,  1872  (35  &  36  Vict.  ^.91), 
.,.«».  2,  i,' 8— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  174,  297,  2'J8— Local  Gorer?unent 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  62  —  Torquay 
{Extension?)  Order,  1900  (63  &  64  Vict.  c. 
clxxxiii.).  ] — The  borough  of  Torquay  presented 
a  memorial  to  the  Local  Government  Board 
asking  for  the  extension  of  their  borough  by  the 
inclusion  within  it  of  the  whole  or  part  of  the 
urban  district  of  Cockington.  The  district 
council  of  Cockington  resolved  to  oppose  this 
memorial,  and  the  plaintiffs  were  retained  to  act 
as  solicitors  and  parliamentary  agents  for  them 
for  the  purpose  of  this  opposition.  In  spite  of 
this  opposition  the  bill  was  passed,  and  received 
the  Royal  assent  on  July  30th,  1900.  The  plain- 
tiffs' bill  of  costs  in  respect  of  the  parliamentary 
opposition  was  delivered  to  Cockington  on 
November  8th,  1900,  and  a  copy  of  it  was 
delivered  to  the  defendants  on  November  26th, 
1900.  Resolutions — not  sealed — of  the  district 
council  of  Cockington  were  passed  from  time 
to  time  from  May  18th,  1900,  and  communicated 
to  the  plaintiffs".  On  September  6th,  1900,  a 
resolution  was  passed  by  the  district  council  that 
the  seal  of  the  council  should  be,  and  it  was, 
affixed  to  each  of  these  resolutions.  The  plain- 
tiffs' claim  included  items  for  work  done  and 
disbursements  made  after  the  sealed  retainers 
were  received  by  the  plaintiffs. 

Held — that  the  confirmation  by  the  council 
under  their  seal  of  the  original  retainers  created 
an  obligation  binding  upon  the  council  without 
any  new  consideration  ;  that  it  was  not  ultra 
vires  for  them  to  bind  themselves  to  pay  by  an 
instrument  under  seal ;  that  the  confirmation 
under  seal  on  September  6(h,  1900,  of  the  earlier 
unsealed  retainers  was  sufficient  to  satisfy  the 
requirements  of  sect.  174  of  the  Public  Health 
Act,  1875,  and  of  the  common  law  ;  that  the 
costs  in  ([uestioii  were  authorised  by  sect.  298  nf 
the  Public  Health  Act,  1875.  and  were  not  subject 
to  the  requirements  of  the  Borough  Funds  Act, 
1872  ;  that  subject  to  taxation  and  to  the  sanction 
of  the  Local  Government  Board  (under  sect.  298 
of  the  Public  Health  Act,  187.5),  the  district 
council  of  Cockington,  if  it  had  continued  to 
exist,  would  have  been  liable  to  the  plaintiffs 
for  the  costs  in  question  in  this  action,  and  the 
liability  of  Cockington  had  been  transferred  to 
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the  defendants  ;  and  that  the  amounts  of  their 
respective  liabilities  were  a  matter  for  adjust- 
ment under  sect.  62  of  the  Local  Government 
Act,  1888. 

Brooks,  Jenkins  k,  Co.  v.  Torquay  Corpora- 

[tion  and  Newton  Abbot  Rural  District 

Council,  [1902]  1  K.  B.  601  ;  71  L.  J.  K.  B. 

109  ;  66  J.  P.  293  ;  85  L.  T.  78.5  ;  18  T.  L.  R. 

139— Walton,  J. 

44.  Electric  L'lght'nifi— Purchase  of  an  Under- 
tali'uKj  from  a  Company — Capital  Expenditure 
since  Furchaxe  hut  hefore  Completion — Arbitra- 
tion— Title  to  Propei-ttj  —  Inquiry  —  Time  for 
Comjfletion.] — Under  an  Electric  Lighting  Con- 
firmation Order  Act,  it  was  directed  that  a 
company  should  sell,  and  a  local  authority  might 
and  should  purchase  that  part  of  the  undertaking 
and  business  of  the  company  which  was  situate 
in  the  area  of  the  local  authority.  After  a  notice 
to  treat  had  been  given  the  comi)any  incurred  a 
considerable  amount  of  further  capital  expendi- 
ture in  respect  of  the  undertaking.  The  purchase 
price  having  been  left  to  arbitration  and  the 
arbitrators  referring  it  to  an  umpire,  the  umpire 
in  fixing  the  purchase  price  considered  that  the 
adjustnient  of  the  rights  of  the  parties  in  respect 
of  such  capital  expenditure,  did  not  come  within 
the  award,  and  fixed  the  price  without  consider- 
ing it.  On  an  action  brought  by  the  company 
for  specific  performance,  it  was  submitted  by  the 
local  authority  that  the  company  could  not  show 
a  good  title  to  certain  property  comprised  in  the 
purchase.  At  the  time  of  the  hearing  of  the 
action  the  local  authority  were  endeavouring  to 
obtain  leave  to  borrow  the  purchase-money  on 
the  security  of  their  rates. 

Held — (1)  that  the  High  Court  in  this  action 
was  the  proper  party  to  adjust  the  rights  of  the 
parties  as  to  the  additional  capital  expenditure  ; 
that  an  inquiry  must  be  directed  on  the  matter 
of  the  additional  expenditure,  the  local  authority 
being  entitled  to  the  undertaking  of  the  company, 
as  it  was  Ht  the  date  of  purchase  subject  to 
necessary  fluctuations  before  completion,  and 
that  it  could  not  have  thrust  on  it  an  unduly 
enlarged  undertaking.  (2)  That  there  must  be 
an  inquiry  as  to  the  title  of  the  company  to  the 
property  sold,  for  the  purpose  of  seeing  if  the 
local  authority  were  entitled  to  any  compensation. 
(3)  That  a  decree  for  specific  performance  would 
be  made  in  favour  of  the  company,  and  a  date 
fixed  for  completion,  with  liberty  to  apply  to 
extend  the  date. 

Metropolitan  Electric  Supply  Co.,  Ld.  r. 

[Maeylebone  Corporation,  (1903)  67  J.  P. 

382  ;   1  L.  G.  R.  673— Buckley,  J. 

45.  Ultra  vires — Power  to  hind  Successors — 
Right  to  make  Tramways  at  a  Future  Pate.] — 
A  municipal  corporation  entered  into  an  agree- 
ment whereby  {inter  alia),  if  they  shoulil  desire 
a  certain  length  of  tramway  laid  at  any  future 
time,  they  were  bound  to  offer  the  construction 
of  it  to  the  other  party  upon  certain  terms  ;  and 
such  other  party  was  bound  to  accept  the  offer. 
A  ratepayer  sought  to  have  the  agreement 
declared  void. 


Held — (1)  that  it  was  not  forbidden  by  the 
local  Act  relied  upon  by  the  plaintiff  ;  (2)  that 
it  was  not  void  at  common  law  ;  the  corporation 
was  the  highway  authority,  and  such  a  provision 
might  be  very  valuable  to  it. 

Attorney  -  General    v.    Corporation     op 

[Hastings,  (1903)  67  J.  P.  165  ;  19  T.  L.  R. 

9  ;  1  L.  G.  R.  41— Buckley,  J. 

46.  Use  of  Seal — Contract  of  Eural  Di.drict 
Council — Employment  of  Engineer  to  prepare 
Plans  for  Sewerage  Scheme.] — A  rural  district 
council,  by  an  agreement  under  their  seal, 
employed  the  plaintiff  as  an  engineer  to  prepare 
plans  and  do  other  work  in  connection  with  a 
sewerage  scheme  for  a  certain  area.  Subse- 
quently the  council  instructed  the  plaintiff, 
though  not  under  their  seal,  to  prepare  plans  and 
do  other  work  as  engineer  in  respect  of  an 
extension  of  the  sewerage  scheme  to  another 
area.  The  plaintiff  duly  did  the  work.  In  an 
action  to  recover  remuneration  for  his  services  in 
connection  with  these  latter  works,  the  council 
pleaded  the  want  of  a  sealed  contract.  The 
C.  A.  reviewed  the  conflicting  decisions  upon  the 
point,  and 

Held — that  the  plaintiff  could  recover.  The 
requirements  of  sect.  174  of  the  Public  Health 
Act,  1875,  do  not  apply  to  rural  district  councils  ; 
and  though  at  common  law  any  corporation 
must  contract  under  seal,  yet  there  are  three 
recognised  exceptions  to  the  rule  :  (1)  where  the 
work  done  is  of  a  trivial  nature  ;  (2)  matters  of 
frequent  occurrence  ;  (3)  where  work  done,  or 
goods  supplied,  are  accepted  by  a  corporation, 
and  the  whole  consideration  is  executed.  The 
present  case  came  within  the  last  exception. 

Clarke  v.  Cuchfield  Union  ((1852)  21  L.  J. 
Q.  B.  349  ;  16  J.  P.  257  ;  16  Jur.  686)  and 
Nichohon  v.  Brudfield  Union  ((1866)  L.  R.  1 
Q,  B.  620  ;  35  L.  J.  Q.  B.  176  ;  30  J.  P.  549  ; 
13  W.  R.  731  ;  14  L.  T.  830)  approved. 

Judgment  of  Darling,  J.  (88  L.  T.  317  ;  18 
T,  L.  R.  507)  reversed. 

Lawford  r.  Billericay  Rural  District 
[Council,  [1903]  1  K.  B.  772;  72  L.  J. 
K.  B.  554  ;  67  J.  P.  245  ;  51  W.  R.  630  ;  88 
L.  T.  317  ;  19  T.  L.  R.  322  ;  1  L.  G.  R.  53,5— 

C.  A. 

47.  Tender — Acceptance  under  Seal — Accept- 
ance Cancelled  hefore  Execution  of  Contract.]  — 
In  March,  1901,  the  defendant  council  adver- 
tised for  tenders  for  the  carrying  out  of  certain 
sewerage  works.  One  of  the  conditions  was  that 
the  person  tendering  should  undertake  to  execute 
a  contract  for  the  due  performance  of  the  works 
and  enter  into  a  bond  with  two  responsible 
sureties  for  the  due  and  satisfactory  completion 
of  the  works.  The  plaintiff  tendered  for  the 
work,  and  on  May  10th,  1901,  the  council  resolved 
that  the  plaintiff's  tender  should  be  accepted, 
and  they  instructed  their  clerk  to  write  to  the 
plaintiff  to  that  effect,  and  to  affix  the  seal  of 
i  the  council  to  the  letter.  Such  letter  was  duly 
sent. 


595 


LOCAL   GOVERNMENT. 


596 


Contracts —  Cvntlnued. 

Held — that  the  acceptance  of  the  tender  did 
not  conclude  a  contract  between  the  parties. 

BozsoN  r.  Alteincham  Urban  District 
[Council,   (1'J03)   67  J.  P.    397  ;  1  L.  G.  E. 

639— C.  A. 

48.  Clmrch wardens  and  Overseers — Wliether 
liable  ill  Representative  Capacity — 59  Geo.  3, 
c.  12,  s.  17.] — The  churchwardens  and  overseers 
of  a  parish  are  not  liable  to  be  sued  in  their 
I'epresentative  capacity  in  respect  of  a  contract 
entered  into  by  the  vestry  of  the  parish. 

Decision  of  Darling,  J.  (68  J.  P.  321)  affirmed. 

KLENCK  r.  FARRIS  AND  OTHERS,  (190.5)  69  J.  P. 

[41  ;  3L.G.  R.  89— C.  A. 

49.  Contract  of  Urban  Authority — Statutory 
Requirements — Not  under  Seal — Total  Amount 
exceeding  £.50 — Instalments  of  Goods  delirered 
— Each  under  £50  iii  Value — Goods  sold  and 
delivered— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  174  (1),  (4).]— The  plaintiffs 
tendered  for  the  supply  to  the  defendants  of 
coal  which  it  was  thought  would  exceed  in  value 
£100.  The  tender  contained  stipulations  that 
if  it  was  accepted  a  formal  contract  should  be 
executed,  and  that  a  bond  with  two  sureties  be 
entered  into.  The  tender  was  accepted,  subject 
to  the  formal  contract  and  bond  being  duly 
executed.  The  conti'act  and  bond  were  for- 
warded to  the  plaintiffs,  but  were  never  executed. 
The  plaintiffs  afterwards,  from  time  to  time, 
supplied  to  the  defendants  quantities  of  coal 
which  were  accepted,  the  value  of  the  coal 
supplied  not  amounting,  in  any  one  instance,  to 
£50,  but  amounting  in  the  aggi'egate  to  over 
£50. 

Held — that  the  defendants  were  bound  to 
pay,  under  an  implied  contract,  for  each  lot  of 
coal  so  supplied  and  accepted. 

Spencer  Whatley  and  UNOERHiLLr.  South- 
[all-Norvfood  Urban  District  Council, 
(1905)    69   J.     P.    308  ;    3    L.    G.    R.    641— 

Warrington,  J. 

50.  Contract  of  Urban  Authority — Statutory 
Rrquirements — No  Penalty  Clause —  Validity — 
Aq reement  by  the  Authority  to  supply  Water — 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
.S-.  174  (2).]— Section  174  (2)  of  the  Public 
Health  Act,  1875,  provides  that  every  contract 
wliereof  the  value  or  amount  exceeds  £50, 
"  shall  specify  some  pecuniary  penalty  in  case 
the  terms  of  the  contract  are  not  duly 
performed." 

Held,  by  Eady,  J.  ([1905]  ICh.  53  ;  74  L.  J. 
Ch.  116  ;  69  J.  P.  19  ;  53  W.  R.  250;  91  L.  T. 
800  ;  21  T.  L.  R.  74  ;  3  L.  G.  R.  512)  that  this 
provision  does  not  apply  where  the  contract  is 
to  be  performed  by  the  urban  authority,  e.g., 
where  they  agree  to  supply  water  to  another 
(nou-urban)  authority. 

Held,  by  C.  A.,  that  the  provision  is  directory 
only  and  not  imperative,  and   that   a  contract 


is  not  invalidatad  by  the  omission  of  a  penalty 
clause. 

SooTHiLL  Upper  Urban  District  Council 

[r.  Wakefield  Rural  District  Council, 

[1905]  2  Ch.  518  ;  74  L.  J.  Ch.  703  ;  69  J.  P. 

447  ;  21  T.  L.  R.  753  ;    3  L.   G.  R.   1208  ;  93 

L.  T.  711— C.  A. 

51.  Right  to  see  Documents  — ■  Agreement 
between  Corporation  and  Harbour  Company  — 
Councillor's  Right  to  See — Reasonable  Conduct — 
Mandamus.] — The  applicant,  a  member  of  the 
corporation,  was  present  at  a  meeting  at  which 
the  corporation  confirmed  a  resolution  to  give  to 
the  harbour  company  an  option  to  lease  certain 
corporation  lands.  The  agreement  with  the 
harbour  company  was  read  at  the  meeting,  and 
formed  part  of  a  scheme  under  which  an  amend- 
ing Provisional  Harbour  Order  was  being  pro- 
moted by  the  corporation.  The  scheme  was 
opposed  by  the  applicant,  and  on  his  demanding 
information  as  to  the  contents  of  the  agreement, 
the  corporation  resolved  that  the  town  clerk  be 
instructed  to  afford  him  no  further  information, 
as  he  was  likely  to  use  it  in  a  way  antagonistic 
to  the  policy  of  the  council. 

Held — that  as  the  applicant  had  not  acted  in 
a  reasonable  way  in  order  to  enforce  his  right  to 
see  the  document,  though  the  corporation  had 
acted  unreasonably  in  refusing  him  information, 
the  Court  would  not  issue  a  mandamus  to  com- 
pel the  corporation  to  show  the  document  to  the 
applicant,  on  an  undertaking  by  the  corporation 
to  supply  him  with  a  copy. 

Rex  v.  Southwold  Corporation,  (1907)  71 
[J.   P.  351  ;  97  L.  T.  431  -,5   L.  G.  R.  888— 

Div.  Ct. 

(f)  Meetings. 

52.  Ratepayers,  <^'c. — Power  to  withdraw  De- 
mand after  Electing — Seconding  Demand  equiva- 
lent to  another  Demand — Puhlic  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  Sched.  II.,  r.  6— Borough 
Funds  Act,  1872  (35  &  36  Vict.  c.  91),  .t.  4.]— 
At  a  meeting  of  owners  and  ratepayers  A. 
demanded  a  poll ;  B.,  also  a  duly  qualified  voter, 
said,  "  I  second  the  demand,  if  necessary"  ;  after 
the  tei'mination  of  the  meeting,  A.  purported 
to  withdraw  his  demand,  and  the  question  now 
arose  whether  or  not  a  poll  should  be  taken. 

Held — that  a  mandamus  must  go  ordering 
the  mayor  to  take  a  poll  on  the  ground  that 
B.  had  himself  made  an  effective  demand  for 
one  by  seconding  A. 's  demand  ;  .•icmblc,  also,  that 
a  valid  demand  cannot  be  withdrawn  after  the 
meeting,  foi-  other  persons  might  have  abstained 
from  themselves  asking  for  a  poll  upon  hearing 
such  demand  made. 

Rex  r.  Mayor  of  Dover.  Ex  parte  Bradley, 
[(1903)  72  L.  J.  K.  B.  210;  67  J.  P.  81  ;  88 
L.  T.    296  ;    19   T.    L.  R.  255  ;    1  L.   G.    R. 

266— Div.  Ct. 

53.  Borough  Council — Public  Right  to  Attend 
— Reporter  ifXcws/uijfcr — Burge.tx.^ — In  a  muni- 
cipal borough  neither  the  public  nor  the  burgesses 
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nor  reporters  for  newspapers  have  the  right  to 
attend  the  meetings  of  the  borough  council. 

Tenby    Corporation    v.    Mason,    (1907)    24 
[T.  L.  R.  123— Kekewich,  J. 

Affirmed  [1908]  1  Ch.  457  ;  72  J.  P.  89  ;  24 
T.  L.  R.  254  ;  6  L.  G.  R.  233— C.  A. 

(g)  Officers  and  Servants. 

(^)  In  General. 

64.  Rural  Didrict  Covncll  succeeding  Rural 
Sa/iitari/  Autlioritij  and  Highicay  Board — Posi- 
tiunof  Clerks.] — The  East  Kerrier  Rural  District 
Council  were  the  successors  to  a  rural  sanitary 
authority  and  a  highway  board.  The  plaintiil, 
as  clerk  to  the  guardians,  acted  as  clerk  to  the 
rural  sanitary  authority,  and,  on  the  rural  dis- 
trict council  coming  into  office,  became  clerk 
to  the  council  in  their  capacity  as  sanitary 
authority.  J.  was  clerk  to  the  highway  board, 
and,  on  the  council  succeeding  to  the  duties 
of  the  highway  board,  became  their  clerk  as 
highway  authority.  The  district  council  sub- 
sequently directed  that  several  of  the  duties  for- 
merly done  by  the  plaintiff  as  clerk  should  be 
done  by  J.,  but  they  did  not  modify,  and  did  not 
propose  to  modify,  the  plaintiff's  salary  or  re- 
muneration as  clerk  in  any  way.  The  plaintiff 
claimed  an  injunction  to  restrain  the  council 
from  preventing  him  acting  as  clerk  to  the 
rural  district  council  so  long  as  he  was  able  and 
willing  to  perform  the  duties  attaching  to  the 
office  of  clerk  to  the  guardians.  The  injunction 
was  refused. 

Genn    v.    East    Kerrier    Rural    District 
[Council,  (1898)  62  J.  P.  215— Jeune,  P. 

55.  Costs  of  Quarter  Sessions — Borough  Jiavlng 
a  Popvlation  less  than  10,000 — Salary  of  Clerk 
to  Borough  Jtistices — Payment  out  of  Borough 
Funds— Local  Government  Act,  1888  (.51  &  52  Vict. 
c.  41),  .^s.  35,  38,  and  84.] — In  the  case  of  a 
borough  which  has  a  separate  court  of  quarter 
sessions,  and  which,  according  to  the  census  of 
1881,  contained  a  population  of  less  than  10,000, 
there  is  nothing  in  the'  Local  Government  Act, 
1888,  to  throw  upon  the  countj'  council  the  paj^- 
ment  of  the  salary  of  the  Recorder  : 

Ei' parte  The  Kent  County  Council  a >id  the  Coun- 
cils of  the  Borouqlts  of  Dover  and  Sandwich  ((1891) 
1  Q.B.  389)  overruled. 

Or  the  payment  of  the  salary  of  the  clerk  to 
the  borough  justices  : 

The  County  Council  of  Cornwall  v.  TJie  Town 
Coiincil  of  Truro  (70  L.  T.  R.  354)  and  Re  The 
Herefordshire  County  Council  ([1895]  1  Q.  B. 
43)  overruled. 

Decision  of  Wills,  J.  ([1898]  1  Q.  B.  141  ;  62 
J.  P.  100  ;  67  L.  J.  Q.  B.  55  ;  77  L.  T.  498  ;  14 
T.  L.  R.  35)  varied. 

Thetford  Corporation  v.  Norfolk  County 

[Council,  [1898]  2  Q.  B.  468  ;  62  J.  P.  724  ; 

67  L,  J.  Q.  B.  907  ;  79  L.  T.  315  ;  14  T.  L.  R. 

541  ;  47  W.  R.  1— C.  A. 


56.  Borough — No  separate  Commission  of  the 
Peace — Petty  Sessional  Division  of  the  County — 
Appoiivtme.nt  of  Clerk  to  Justices — Fines  and 
Fees — Salary  of  Clerk — Justices''  Clerks  Act, 
1877  (40  &  41  Vict.  c.  43),  s.  b— Municipal  Cor- 
porations Act,  1882  (45  &  46  Vict.  c.  50),  ss.  154  - 
159]. — Sect.  159  of  the  Municipal  Corporations 
Act,  1882,  enabling  the  justices  of  a  borough  to 
appoint  a  clerk,  has  no  application  except  in  the 
case  of  boroughs  with  a  separate  commission  of 
the  peace. 

The  power  of  appointment  of  a  salaried  clerk 
rests  with  the  justices  of  a  county  usually  acting 
for  the  petty  sessional  division.  Those  justices 
who  are  the  justices  of  the  petty  sessional 
division  may  appoint  a  second  clerk  for  the 
division  if  the  appointment  is  within  the  power 
given  by  sect.  5  of  the  Justices'  Clerks  Act,  1877, 
but  not  otherwise. 

All  unappropriated  fines  and  penalties  and  fees 
imposed  and  received  by  and  in  the  special  and 
petty  sessional  courts  should  be  paid  to  the 
county  treasurer,  as  the  county  justices  are  alone 
entitled  to  appoint  the  clei'k,  and  the  county 
council  pays  the  salary  of  the  clerk  by  virtue  of 
sect.  84,  sub-sect.  2,  of  the  Local  Government 
Act,  1888. 

Huntingdon  Corporation  v.  Huntingdon 

[County  Council,  [1901]   2  K.  B.  257;  70 

L.  J.  K.  B.  755  ;  65  J.  P.  675  ;  85  L.  T.  26  ; 

17  T.  L.  R.  521— Div.  Ct. 

67.  Pension  —  "  Annual  Pay'"  —  Residence, 
Fuel,  Gas,  and  Water  free — Appeal  hy  Special 
Case— Point  of  Laio— Police  Act,  1890  (53  &  54 
Vict,  c.  45),  Sched.  I.,  rr.  1,  11.] — A  divisional 
inspector  of  police  received  £139  los.  a  year,  and 
he  was  required  to  live  at  the  police  station, 
where  he  resided  with  his  family  free  of  rent  and 
rates,  and  had  fuel,  gas,  and  water  free.  These 
matters  were  agreed  to  be  of  the  annual  value 
of  £30.  On  his  retirement  he  was  entitled  by 
the  Police  Act,  1890,  to  receive  a  pension  of  two- 
thirds  of  his  "  annual  pay "  at  the  date  of  his 
retirement. 

Held — that  the  matters  which  were  agreed 
to  be  of  the  value  of  £30  a  year  were  not  part 
of  his  "  annual  pay  "  within  the  meaning  of  the 
Police  Act,  1890,  and  that,  therefore,  the  pension 
should  be  calculated  at  two-thirds  of  £139  15*. 

An  appeal  lies  by  way  of  special  case  upon  a 
point  of  law  from  the  decision  of  quarter  sessions 
under  sect.  11  of  the  Police  Act,  1890. 

Reg.  V.  Bridge  ((1890)  24  Q.  B.  D.  609  :  56 
L.  J.  M.  C.  49  ;  54  J.  P.  629  ;  38  W.  R.  464  ;  62 
L.  T.  297  ;  17  Cox,  C.  C.  66— Div.  Ct.)  followed. 

Goodwin  v.  Sheffield  Corporation,  [1902] 
[1  K.  B.  629  ;  71  L.  J.  K.  B.  492 ;  66  J.  P. 
533  ;  86  L.  T.  682  ;  18  T.  L.  R.  441 -Div.  Ct. 

58,  Existing  Officer — Increase  of  Remunera- 
tion— Increase  of  Duties — County  Surveyor — 
Assistant  Surveyor  —  Sealed  Order  of  Local 
Government  Board — Certiorari — Judicial  Act — 
Jurisdiction  of  Local  Government  Board  — 
Local  Government  (^Ireland')  Act,  1898  (61  &  62 
Vict.  c.  37),  s.  \\b,  suh-s.  18  {Compare  English 
Local    Government    Act,    1888   (51    &  52    Vict. 
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c.  41),  ,s>.  120).]— Sect.  115,  sub-sect.  18,  of  the 
Local  Government  (Ireland)  Act,  1898,  enacts 
that  if  any  existing  officer  transferred  to  the 
county  council  has  his  duties  increased  or 
diminished  hj  reason  of  the  Act,  he  shall  be 
bound  to  perform  those  duties,  and  shall  receive 
such  increase  or  diminution  of  remuneration  in 
proportion  to  the  increase  or  diminution  of  his 
duties  as  the  Local  Government  Board  may 
determine.  It  appeared  from  the  statements  of 
the  Local  Government  Board  that  in  the  case  of 
two  existing  officers — a  county  surveyor  and  an 
assistant  survej'or — the  Board,  in  purporting  to 
determine  what  their  increase  of  remuneration 
was  to  be  under  this  section,  recast  their  old 
salaries,  giving  not  merely  increase  of  remunera- 
tion in  respect  of  the  increase  of  duties,  but 
fixing  a  scale  of  remuneration  for  all  the  officers' 
duties,  old  as  well  as  new. 

Held — that  the  determination  of  the  Local 
Government  Board  was  so  far  a  judicial  act,  that 
it  was  not  exempt  from  certiorari^  and  that,  as 
their  decision  was  based  on  a  wrong  principle,  a 
writ  of  certiorari  should  issue  for  the  purpose  of 
quashing  it. 

Reg,  v.  Local  Government  Board,  [1902]  2 
[Jr.  R.  349— C.  A. 

59.  Pension — '■•  Anmial  Pay'" — Allowance  for 
Special  Service — To  he  Disregarded — Police  Act, 
1890  (53  k  54  Vict.  c.  45),  ss.  15,  16,  Sched.  1., 
Parts  I.  (1),  ///.  (11).]— The  Police  Act  directs 
that  the  pension  of  a  constable  shall  be  calculated 
according  to  the  amount  of  his  "  annual  pay  " 
at  the  date  of  his  retirement. 

Held  (Lord  Davey  dissenting)  —  that  this 
means  the  annual  pay  of  the  rank  to  which 
he  belongs  ;  and  that  no  regard  ought  to  be 
j)aid  to  an  additional  allowance  in  respect  of 
jjermanent  special  duties,  e.g.,  at  the  Houses  of 
Parliament. 

Per  Lord  Davey  :  This  allowance  is  within  the 
words  "annual  pay";  but  the  appellant  had 
lost  his  right  by  signing  weekly  pay-sheets 
which,  in  the  ''amount  of  pay"  column,  included 
only  the  ordinary  pay  of  his  rank. 

Decision  of  C.  A.  ([1901]  1  K.  B.  384  ;  70 
L.  J.  K.  B.  249  ;  84  L.  T.  18  ;  17  T.  L.  K.  187) 
affirmed. 

Upperton  r.  Ridley,  [1903]  A.  C.  281  ;  72 
[L.  J.  K.  B.  535  ;  67  J.  P.  349  ;  88  L.  T.  042  ; 
19  T.  L.  R.  .522  ;  20  Cox,  C.  C.  453— H.  L.  (E.). 

60.  [[cad  Constable  of  Citii  Police— Police  Act 
1890,  .V.  13  (1)  and  (2).']— The  salary  of  A.,  head 
constable  of  the  city  of  Liverpool,  was  raised 
from  .111,400  to  £1,650  a  year  on  condition  that 
his  pension  should  be  calculated  only  on  £1,400. 
He  resigned  that  appointment  and  accepted  that 
of  commissioner  of  police  of  the  city  of  London 
at  £1,250  a  year. 

Held — (1)  thai  the  pension  paj-ablc  by  the 
city  of  Livor]>ool  should  be  calculated  under 
sect.  18  (2)  of  the  Police  Act,  1890,  at  £850,  being 
the  difference  between  £1,250  (A's  present  salary). 


and  £2,100  (one-and-a-half  times  his  salary  at 
Liverpool);  (2)  that  the  provisions  of  sect.  13  as  to 
reduction  of  pensions  applied  ;  but  (3)  that  a 
resolution  to  suspend  the  payment  of  part  of  his 
pension  during  his  service  in  London,  purporting 
to  have  been  passed  under  sect.  13  (1)  of  that 
Act  by  the  city  council  of  Liverpool,  was  invalid, 
the  watch  committee,  and  not  the  council,  being 
the  police  authority  for  Liverpool  within  the 
meaning  of  that  sub-section. 

Nott-Bower    v.    Liverpool    Corporation, 

[(1904)   68  J.  P.  243  ;    20  T.  L.  R.  261  ;    2 

L.  G.  R.  494— Buckley,  J. 

61.  Pension  —  Twenty-fire  Years'  Service  — 
Break  in  Service — Certificate  of  ^^  Approved  Ser- 
vice " — "  Sufficient  Uvidence  " — "  Diligent  and 
Faithful  Service"— Police  Act,  1890  (53  &  54 
Vict.  c.  45),  ss.  1,4.] — The  appellant,  a  police  con- 
stable, served  in  a  police  force  for  three  periods, 
amounting  together  to  over  twenty-five  years. 
Between  the  periods  of  service  there  were  breaks 
of  about  four  months  and  seven  weeks  respec- 
tively, caused  in  each  case  by  the  resignation  of 
the  constable. 

Held  (Lord  Davey  doubting) — that  the  ser- 
vice to  entitle  a  constable  to  a  pension  under 
sect.  1  (a)  of  the  Police  Act,  1890,  need  not  be 
continuous  service,  and  that,  as  far  as  the  length 
of  his  service  was  concerned,  the  appellant  was 
entitled  to  a  pension  under  that  section  upon 
retirement. 

Held,  further,  that  a  certificate  signed  by  the 
chief  officer  of  a  police  force  under  sect.  4  (2) 
of  the  Act  as  to  the  period  of  a  constable's 
"approved  service"  is  not  conclusive  evidence 
that  the  service  has  been  "  diligent  and  faithful 
service  "'  within  the  meaning  of  sect.  4  (1).  Such 
officer  can  certify  as  to  length  of  service  ;  but 
the  character  of  the  service  is  a  matter  for  the 
police  authority. 

Decision  of  C.  A.  ((1904)  68  J.  P.  487) 
reversed. 

Garbutt  v.  Durham  Standing  Joint  Com- 
[mittee,  [1906]  A.  C.  291  ;  75  L.  J.  K.  B. 
459  :  70  J.  P.  265  :  54  W.  R.  596  ;  94  L.  T. 
525  ;    22    T.   L.    R.  444  ;    4  L.  G.   R.    647— 

H.  L.(E.). 

62.  Decision  of  Quarter  Sessions — '*  Order  shall 
he  Final " — Case  stated  for  Opinion  of  Uiqh 
Court— Police  Act,  1890  (53  &  54  Vict.  e.  45), 
s.  11.]  — By  the  Police  Act,  1890,  s.  11: 
"  Where  a  constable  .  .  .  claims  a  pension  .  .  . 
as  of  right,  and  the  police  authority  do  not 
admit  the  claim,  the  constables  .  .  .  may  apply 
to  the  police  authority  for  a  re-consideration  of 
the  claim  to  the  pension  ,  .  .  and  if  aggrieved 
by  the  decision  upon  such  reconsideration  may 
apply  to  .  .  .  quarter  sessions  .  .  .  and  that 
Court,  after  inquiry  into  the  case,  may  make  such 
order  in  the  matter  as  appears  to  the  Court  just, 
which  order  shall  be  final.  ..." 

Held — that  a  court  of  quarter  sessions  may 
state  a  case  for  the  opinion  of  the  High  Court  of 
Justice  upon  a  question  of  law  arising  in  an 
appeal  under  the  section. 
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Westminster  Corporation  v.  Gordott  Hotel.i,  Ld. 
([1907]  1  K.  B.  910;  76  L.  J.  K.  B.  482;  71 
J.  P.  200  ;  96  L.  T.  535  ;  23  T.  L.  K.  387 ;  5 
L.  G.  R.  545— C.  A.,  see  Metropolis,  63) 
distinguished. 

Kydd    r.    Liverpool    Watch    Committee, 

[[1907]  2  K.  I}.  591  ;  76  L.  J.  K.  B.  1155  ;  97 

L.  T.  453  ;    71  J.  P.  408  ;    23  T.  L.  R.  624  ;    5 

L.  G.  R.  1168— C.  A. 


63.  Dismissal — Potver  to  dismiss  at  Pleasure 
■ — Alleged  Malieious  Dismissal.']— A  statute 
authorised  a  cliief  constable  to  appoint  con- 
stables, and  to  remove  or  suspend  them  at  his 
pleasure. 

Held — that  an  allegation  that  in  dismissing 
a  constable  summarily  he  had  been  actuated 
by  malicious  motives  disclosed  no  ground  of 
action. 

Brown  v.  Edinburgh  Magistrates,  (1907) 
[S.  C.  256— Ct.  of  Sess. 

64.  Compensation  to  Officers  —  Solicitor  — 
Whet/ier  '^Officer"  —  Bristol  Corporation  Act, 
1904  (4  Edw".  7,  c.  ccxxiii.),  ss.  18.  53,  57— Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41), 
ss.  100,  120.] — A  solicitor  acted  for  many  years 
for  the  guardians  of  a  union  and  for  a  district 
council.  He  was  appointed  by  resolution  to  act 
as  solicitor  in  each  matter  as  it  arose,  and  was 
paid  costs  and  charges  upon  the  usual  scale  for 
the  work  actually  done  by  him.  He  was  never 
formally  appointed  solicitor  to  the  guardians  or 
district  council,  but  he  was  retained  on  every 
occasion  when  the  services  of  a  solicitor  were 
required. 

I5y  a  local  Act,  which  abolished  the  union  and 
dissolved  the  district  council,  it  was  provided 
that  any  officer  who  suffered  direct  pecuniary 
loss  by  virtue  of  the  Act  should  be  deemed  to  be 
an  officer  entitled  to  compensation  within  the 
meaning  of  sect.  120  of  the  Local  Government 
Act,  1888. 

Held — that  the  solicitor  was  not  an  "  officer  " 
within  the  definition  contained  in  sect.  100  of 
the  Local  Government  Act,  1888,  and  was  there- 
fore not  entitled  to  compensation  under  sect.  120 
of  that  Act. 

In  re  Carpenter  and  Bristol  Corporation, 

[1907]  2  K.  B.  617  ;    76  L.  J.  K.  B.  1145  ;  97 

L.  T.  461  ;  71  J.  P.  417  :  23  T.  L.  R.  654  ;  5 

L.  G.  R.  977— C.  A. 

(V)  Disqualification, 
And  see  title  Magistrates. 

65.  Twelve  Montlis'  Residence  in  District — 
Temporary  Absences  —  Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73).]— A  person  was  held  to 
have  "  resided  in  the  district  "  during  the  whole 
of  the  twelve  months  preceding  the  day  of  his 
election  as  vestryman,  notwithstanding  he  did 
not  reside  there  during  the  whole  time,  being 
absent  during  August,    and  for   two   or   three 


weeks  during  January,  and  for  six  weeks  when 
he  visited  America. 

Stanford  v.  Williams,  (1899)  80  L.  T.  490  ; 
[15  L.  T.  316- Div.  Ct. 

66.  Alderman  of  Borough — Resignation  of 
Office — Declaration  hy  Council — Municipal  Cor- 
porations Act,  1882  (45  &  46  Vict.  c.  50),  s.  36 
(1),  (2)  ;  «.  60  (3).] — An  alderman  in  a  borough, 
who  would  otherwise,  under  sect.  14  (6)  and  (7) 
of  the  Municipal  Corporations  Act,  1882,  have 
had  to  retire  on  November  9th,  sent  in,  on 
November  8th,  to  the  town  clerk,  a  notice  of 
his  resignation  of  office,  and  at  the  same  time 
paid  the  fine.  Being  elected  mayor  at  the 
quarterly  meeting  on  November  9th,  he  voted, 
and  also  gave  casting  votes  for  three  aldermen 
for  the  coming  j-ear. 

Held — that  in  the  absence  of  the  declaration 
by  the  council  of  the  vacancy  of  his  office 
required  by  sect.  36  (2),  he  continued  to  be  an 
outgoing  alderman,  and  was  therefore  prohibited 
by  sect.  60  (3)  from  voting  in  the  first  instance 
for  the  new  aldermen. 

Pease  r.  Lowden,  [1899]  1  Q.  B.  386  ;  68  L.  J. 
[Q.  B.  239  ;  63  J.  P.  56  :  79  L.  T.  672— Div.  Ct. 

67.  Composition  tcith  Creditors  —  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73), 
s.  46  (1)  (c).] — The  disfjualification  enacted  by 
sect.  46  (1)  (c)  of  the  Local  Government  Act, 
1894,  is  not  limited  to  compositions  and  arrange- 
ments made  under  the  Bankruptcy  Acts,  but 
applies  also  to  arrangements  and  compositions 
entered  into  by  debtors  with  creditors  by  deeds 
registered  under  the  Deeds  of  Arrangement  Act, 
1887. 

Ward  V.  Radford  ((1895)  59  J.  P.  '569— 
Div.  Ct.)  followed. 

CoRRiGAN  r.  Allison,  (1900)  64  J.  P.  678— 

[Div.  Ct.  Ir. 

68.  School  Board — Member  coyicerned  in  the 
Profits  of  "  Worh  done  under  the  Authority  of" 
the  Board  —  Elementary  Education  Act,  1870 
(33  &  34  Vict.  c.  7.5),  *•.  34.]— The  respondent, 
who  was  chairman  of  a  school  board,  supplied 
sand  and  gravel  to  a  contractor  wlio  was  build- 
ing schools  under  a  contract  with  the  board. 
There  was  no  allegation  that  the  price  charged 
was  more  than  the  ordinary  price. 

Held— that  the  respondent  was  concerned 
in  "  work  done  under  the  authority  of  the  board," 
for  he  supplied  goods  for  doing  the  work,  and 
that  though  no  blame  attached  to  the  respondent, 
he  ought  to  have  been  convicted  under  sect,  34 
of  the  Elementary  Education  Act,  1870. 

Barnacle  v.  Clark,  [1900]  1  Q.  B.  279  ;  69 

[L.  J.  Q.  B.  15  ;  64  J.  P.  87  :  48  W.  R.  336  ; 

81  L.  T.  484— Div.  Ct. 

69.  Disc[ualification  —  Administration  Order 
hy  County  Comt  —  ^'Adjudged  Bankrupt" — 
Ba>ihruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
ss.  32,  122.] — A  person  whose  total  indebtedness 
does  not  exceed  £50,  and  whose  estate  is  being 
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administered  by  an  order  of  a  county  court 
under  sect.  122  of  the  Bankruptcy  Act,  1883,  is 
not  "adjudged  bankrupt"  within  the  meaning 
of  sect.  32,  sub-sect.  1  of  the  Act,  and  is  not  there- 
fore disqualitied  from  being  elected  to  the  office 
of  mayor,  alderman,  or  councillor. 
Lowe  and  Others  v.  Lowrie,  (1902)  18  T.  L.  R. 

[553— Div.  Ct. 

70.  "  Bisqnalijication  " — Member  duly  elected, 
but  nut  having  made  the  required  Declaration.'] 
— The  Local  Government  (Ireland)  Order,  1898, 
renders  liable  to  a  line  any  member  of  a  board 
of  guardians  who  acts  "when  disqualified." 

Held — not  to  apply  to  a  member  who  had 
been  duly  elected,  but  elected  before  making  the 
required  declaration. 

Eex  r.  Longford  JJ.,  [1903]  2  Ir.  R.  677— 

[K.  B. 

71.  Borough  Council — Action  for  Penalties — 
Contract  fuljilled — Municipal  Corporation.i  Act, 
1882  (45  &  46  Vict.  c.  50),  ss.  12,  41.]— In  an 
action  for  penalties  under  sect.  41  of  the  Munici- 
pal Corporations  Act,  1882,  it  appeared  that  the 
defendant  was  a  town  councillor  and  trustee  of  a 
Wesleyan  chapel.  A  non-provided  school  was 
attached  to  the  chapel ;  but  the  school  building 
was  also  used  for  other  purposes  than  those  of 
the  non-provided  school.  Fuel  for  warming  the 
building  was  supplied  by  the  trustees  under  an 
arrangement  with  the  town  council  by  which 
the  latter  paid  the  trustees  for  such  of  the  fuel 
as  was  used  for  the  purpose  of  warming  the 
building  during  the  times  when  it  was  used  as  a 
non-provided  school.  It  was  the  habit  of  the 
trustees  to  procure  from  the  defendant  the  fuel 
reijuired  by  small  orders  given  from  time  to 
time.  An  order  of  this  kind  had  been  given  on 
January  4th,  1904,  and  fulfilled  on  January  11th  ; 
another  on  January  23rd  and  fulfilled  on 
January  25th  ;  another  on  February  2nd  and 
fulfilled  on  February  3rd.  The  votes  complained 
of  were  given  on  February  1st  and  5th.  On 
these  dates  the  fuel  ordered  had  not  been  paid 
for. 

Held — that  there  was  a  contract  between  the 
town  council  and  the  trustees  ;  that  the  defen- 
dant had  at  times  an  interest  in  that  contract, 
but  that  he  had  not  such  an  interest  at  the  time 
when  the  votes  complained  of  were  given. 

Held,  thei-efore,  that  he  was  not  disqualified 
from  voting  on  the  dates  alleged. 

Cox  r.  Tbuscott,  (1905)  69  J.  V.  174  ;  92  L.  T. 
[650;    21    T.  L.   R.  319;    3    L.  G.  R.  431— 

Darling,  J. 

72.  Member  (ictlng  irJille  concerned'  In  Contract 
tvith  Council  —  Contract  ronijdctcd  on  First 
OcciLilon  of  acting — J)i.'<//uaHjiciition/or  Election 
— //•/.<//  Local  (rorernntent  Order,  1898,  Sched., 
Art.  12.] — In  November,  H.  agreed  with  an 
urban  council  to  do  the  printing  required 
for  a  forthcoming  election  of  councillors.  On 
January  16th  the  election  took  place,  and  H.  was 
elected  a  councillor.  On  January  18th  he  com- 
pleted his  part  of  the  contract  by  printing  a 


notice  of  the  result  of  the  election.  On  Januai-y 
23rd  he  attended  a  council  meeting  and  signed 
a  declaration  of  acceptance  of  office.  Before 
leaving  he  was  paid  the  amount  of  his  bill. 

Held — that  H.  had  acted  as  a  member  of  the 
council  while  disqualified,  and  was  liable  to  a 
penalty. 

Royse  v.  Birley  ((18(59)  L.  R.  4  C.  P.  296  ;  38 
L.  J.  C.  P.  203  ;  17  VV.  R.  827  ;  20  L.  T.  786) 
and  Cox  v.  Truscott  (.sujjra)  discussed. 

O'Carroll  r.  Hastings,  [1905]  2  Ir.  R.  590— 

[K.  B.  D. 

73.  Absence  for  more  than  Sic  Months— Alder- 
man—  Office  Declared  Void — Local  Governmeni 
Act,  1894  (56  &  57  Vict.  c.  73),  s.  46  (6)— 
Loiidon  Government  Act,  1899  (62  &  63  Vict. 
c.  14),  s.  2  (3).] — The  disqualification  of  a 
member  of  a  borough  council  by  reason  of 
absence  "  for  more  than  six  months  consecu- 
tively," as  provided  by  sect.  46  (6)  of  the  Local 
Government  Act,  1894,  can  only  take  effect  where 
he  has  been  absent  for  that  period  reckoning 
from  the  date  of  the  first  meeting  from  which 
he  has  been  absent,  and  not  from  tiiat  of  the  last 
meeting  at  which  he  has  been  present. 

Kershaw  r.  Shoreditch  Borough  Council, 

[(1906)  70  J.  P.  190  ;  95  L.  T.  55  ;  22  T.  L.  R. 

302  ;  4  L.  G.  R.  302— Warrington,  J. 

74.  Comj)osition  or  Arrangement  by  Guardian 
ivith  his  Creditors— Administration  Order  by 
County  Court — Guardian — Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73),  .?.  46  (1)  (c)— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  122.]— A  guardian  of  the  poor  of  the  borough 
of  C,  after  judgment  had  been  obtained  against 
him  in  the  county  court,  applied  for  an  order 
under  sect.  122  of  the  Bankruptcy  Act,  1883,  for 
the  administration  of  his  estate,  and  stated  in 
his  application  that  he  proposed  to  pay  lOs.  in  the 
pound.  The  Court  made  the  order  asked  for, 
and  the  guardians  thereupon  contended  that  he 
had  become  disqualified  for  office,  and  declared 
his  seat  vacant. 

Held — that  the  guardian  had  made  a  compo- 
sition or  arrangement  with  his  creditors  within 
the  meaning  of  the  Local  Government  Act,  1894, 
s.  46  (1)  (c),  and  was  therefore  disqualifieil. 

Lowe  V.  Loicrle  ((1902)  18  T.  L.  R.  553— Div. 
Ct.,  suj>ra,  No.  69)  conunented  on. 

Bradkield  r.  Cheltenham  Guardians, 
[1906]  2  Ch.  371  ;  75  L.  J.  Ch.  618  ;  70  J.  P. 
371  ;  54  W.  R.  611  ;  95  L.  T.  78  ;  22  T.  L.  R. 
639;    4    L.    G.    R.    961;    13    Manson,   207— 

Buckley,  J. 

75.  Interest  in  Contract — 'lime  of  Bern  oral  of 
Ditqualificatlon —  Guardian  —  Quo  warranto — 
Delaying  in  Ap/di/intf  for  Order  nisi — luocal 
Government  Act,  1894  (5'>  &  57  Vict.  c.  73), 
s.  46  (1),  (7).] — A  member  of  a  board  of  guardians 
collected  rents  for  the  board  and  claimed  to  be 
entitled  to  retain  commission.  At  a  meeting  of 
the  board  on  December  22nd,  1905,  the  board 
decided  that  such  member  was  disqualified,  and 
an  opportunity  was  afforded  him  of  sending  in 
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his  resignation.  Ou  the  same  day  the  member 
either  before  or  after  the  meeting  paid  over  the 
sum  which  he  had  retained  as  commission  and 
terminated  the  contract.  On  January  5th,  1900, 
the  board  declared  his  seat  to  be  vacant,  and 
notice  of  the  vacancy  was  given  him  on  the 
following  day.  Notice  of  an  election  to  fill  the 
vacancy  was  subsequently  given  and  a  fresh 
member  elected,  who  took  up  his  duties  on 
February  16th,  1906.  On  April  27th  an  order 
nisi  for  a  quo  warranto  was  granted,  calling  on 
such  member  to  show  cause  why  he  should 
remain  a  guardian. 

Held — that  the  payment  to  the  board  of  the 
sum  claimed  for  commission  and  the  termina- 
tion of  the  contract  did  not  remove  the  dis- 
qualification, and  that  the  office  therefore  became 
vacant,  and  the  new  member  was  properly 
elected. 

Qua)re,  also,  whether  there  had  not  been  undue 
delay  in  moving  for  the  rule. 

Rex  r.  Rowlands,  [1906]  2  K.  B.  292  ;  75  L.  J. 

[K.  B.   501  ;    70  J.  P.  i63 ;    95  L.  T. 502  ;   4 

L.  G.  R.  983— Div.  Ct. 

76.  "  Kaoioinglij  interested  in  Contract  " — 
Penalty  —  Sydney  Corporation  Act,  1902  (2 
Edw.  7,  Ko.  35),  s.  21.]— By  sect.  24  of  the 
Sydney  Corporation  Act,  1902,  "  Any  person  who, 
while  holding  any  civic  oflice  under  this  Act, 
continues  to  be  or  becomes  directly  or  indirectly 
by  means  of  partnership  with  any  other  person 
or  otherwise  howsoever  knowingly  engaged  or 
interested  in  any  contract,  agreement,  or  employ- 
ment with  or  on  behalf  of  the  council,  except  as 
a  shareholder,  but  not  being  a  director  in  any 
joint  stock  company,  shall  be  liable  to  a  penalty 
.  .  .  and  shall  be  for  three  years  thereafter 
disqualified  from  holding  any  civic  otBce." 

T.,  a  member  of  the  firm  of  A.,  T.  &  Co.,  was  a 
town  councillor  of  Sydney.  In  1902  the  council 
invited  tenders  for  an  electric  light  installation. 
In  the  same  year,  while  T.  was  in  Loudon,  H.  & 
Co.  asked  several  firms  to  quote  prices  for  timber  ; 
T.'s  partners  gave  a  quotation  without  T.  's  know- 
ledge, this  quotation  was  the  lowest,  and  was 
accepted. 

In  1903  H.  &  Co.  tendered  for  and  obtained 
the  council's  contract,  and  at  the  end  of  that 
year  A.,  T.  &  Co.  began  to  supply  timber  to 
them  under  the  quotation. 

Held — that  T.  was  not  liable  to  a  penalty  as 
being  "  knowingly  engaged  or  interested  in  "  a 
contract  with  the  council. 

Norton  v.  Taylor,  [1906]  A.  C.  378  ;  75  L.  J. 

[P.  C.  79  ;    70  J.  P.  433  ;  94  L.  T.  591  ;  22 

T.  L.  R.  450— P.  C. 

(h)  Powers. 

77.  Titlte  Map — Custody — Order  of  County 
Cou7icil — Power  of  Justices  to  enforce — Titlie 
Act,  1836  (6  &  7  Will.  4,  c.  71).  s.  &\— Tithe  Act, 
1846  (9  &  10  Vict.  c.  73),  s.  11— Tithe  Act,  1860 
(23  &  24  Vict.  c.  93),  s.  2^— Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73),  s.  17  (8).— The 
appellant  L.  was  the  chairman   of  the   parish 


council  of  West  Meon,  and  was  interested  in 
the  tithe  apportionment  and  map  of  that  parish. 
In  1894  these  documents  were  in  the  custody  of 
one  A.,  and  kept  at  his  house.  In  March,  1895, 
the  parish  meeting  passed  a  resolution  that  he 
should  still  retain  the  custody  of  these  docu- 
ments. He  died  in  May  of  that  year,  and  they 
still  remained  in  the  possession  of  his  family 
till  August,  when  the  respondent,  who  was  the 
rector  of  the  parish,  obtained  them.  In  October 
of  the  same  year  the  parish  council  passed  a 
resolution  that  they  should  be  handed  over  to 
them  for  custody,  but  the  respondent  refused  to 
part  with  them.  In  April,  1896,  the  parish 
council  applied  to  the  county  council  under 
sect.  17  (8)  of  the  Local  Government  Act,  1894, 
and  they  ordered  that  these  documents  should 
be  placed  in  such  custodj'  as  the  parish  council 
might  direct.  In  February  of  the  present  year 
the  order  was  drawn  up,  sealed,  and  served  on 
the  respondent,  but  he  refused  to  comply  with  it. 
The  appellant  then  moved  before  the  justices 
under  sect.  28  of  the  Tithe  Act,  1860,  for  an  order 
that  these  documents  should  be  moved  from  the 
custody  of  the  respondent  and  deposited  in  the 
custody  of  the  parish  council.  The  magistrates 
refused  to  make  the  order  on  the  ground  that 
they  had  no  power. 

Held — that  the  magistrates  had  power  to 
make  such  an  order. 

Lewis  r.  Poole,  [1898]  1  Q.  B.  164 ;  61  J.  P. 

[776  ;   67  L.  J.  Q.  B.  73  ;    77  L.  T.  369  ;   14 

T.  L.  R.  15  ;  46  W.  R.  93— Div.  Ct. 

78.  Municijjal  Corporatioyi — Opposing  Bill  in 
Parliament  —  Charging  Borough  Fund  ivith 
Exjjense  of  Opposition — Bights  of  Corjjoration — 
Price  of  Gas  in  Borough — Municipal  Corpora- 
tions (^Borough  Funds')  Act,  1872  (35  k,  36  Vict. 
c.  91),  ss.  2,  4,  8.] — A  gas  company  which 
supplied,  among  other  consumers,  the  corpora- 
tion of  a  borough  at  a  price  which,  in  the 
absence  of  agreement  between  the  company  and 
the  corporation,  was  settled  by  arbitration  by 
reference  to  the  prices  charged  to  private  con- 
sumers according  to  the  provisions  of  sect.  24  of 
the  Gasworks  Clauses  Act,  1871  (34  &  35  Vict, 
c.  41),  promoted  a  bill  in  Parliament  the  pro- 
visions of  which  would  enable  the  company  to 
increase  the  prices  charged  to  private  consumers. 

The  corporation  opposed  the  bill  without  first 
observing  the  formalities  prescribed  by  sect.  4  of 
the  Municipal  Corporations  (Borough  Funds) 
Act,  1872,  on  the  ground  that  it  affected  the 
rights  of  the  corporation,  since  by  enabling  the 
company  to  increase  the  prices  charged  to 
private  consumers  it  would  have  the  effect  of 
raising  the  price  payable  by  the  corporation 
which  was  settled  by  reference  to  those  prices. 

The  corporation  did  not  possess  any  surplus 
funds. 

Ou  a  motion  for  an  interlocutory  injunction 
in  an  action  by  the  Attorney-General  at  the 
relation  of  the  gas  company,  for  an  injunction  to 
restrain  the  co:poration  from  applying  the 
borough  funds  in  payment  of  the  expenses 
incurred  in  opposing  the  bill : — 

Held — that  the  fact  that  the  provisions  of 
he  bill,  which  left  untouched  the  !  right  of  the 
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corporation  to  have  the  price  of  the  gas  supplied 
to  it  settled  by  arbitration  under  sect.  4  of  the 
Municipal  Corporations  (Borough  Funds)  Act, 
1872,  might  have  the  effect  of  increasing  that 
price  by  increasing  the  prices  charged  to  private 
consumers,  did  not  entitle  the  corporation  to 
apply  the  borough  funds  in  payment  of  the 
expenses  of  its  opposition  to  the  bill  without 
having  first  observed  the  formalities  prescribed 
by  sect.  4  of  the  Municipal  Cori)orations 
(Borough  Funds)  Act,  1872. 

Attorney-General  v.  Swansea  Corpora- 
[tion,  [1898J  1  Ch.  602  ;  62  J.  1'.  408  ;  67 
L.  J.  Ch.  356  ;  78  L.  T.  412  ;  46  W.  R.  584— 

North,  J. 

79.  Public  Wo)'Jt.i — Conqmlsovi/  Poivers  to  take 
Lanch — Engineering — Finaticial — Be-tfelllng  or 
Letting  for  Raising  3Ioneg.~\ — An  Act  of  Parlia- 
ment empowered  a  corporation  to  construct 
street,  tramway,  quay,  and  other  works,  and  to 
make  better  provision  for  the  health  and  good 
government  of  the  borough,  and  for  other  pur- 
poses. The  Act  did  not  give  the  corporation  any 
power  to  take  lands,  described  in  books  of 
reference  and  shown  on  deposited  plans,  for 
"  financial "  as  distinguished  from  "  engineering  " 
purposes. 

Held — that  the  corporation  under  the  Act 
had  no  power  to  take  the  whole  or  any  part  of 
the  lands,  which  were  shown  on  the  deposited 
plans,  not  for  the  purpose  of  making  or  witlening 
streets,  or  for  any  engineering  purposes  connected 
with  the  works  which  they  were  empowered  to 
make,  but  for  the  purpose  either  of  re-selling  or 
of  letting  on  building  leases,  or  of  otherwise 
utilising  them  for  raising  money  so  as  to  diminish 
the  cost  to  the  corporation  of  the  works  which 
they  were  empowered  to  construct. 

Donaldson  v.  South  Shields  Corporation, 
[(181)9)  68    L.  J.  Q.    B.    162;    79   L.    T.    685 

— C.  A. 

80.  Jioruugh  Fund — Burgh — Cost  of  opposing 
Prlrate  Jilll  In  Parliament — Rates — Ultra  vires 
—Public  Health  {Scotland}  Act,  1867  (30  &  31 
Vict.  c.  101),  s.  95.] — The  appellants  were  the 
magistrates  and  council  of  Leith.  Besides  the 
ordinary  legal  powers  which  attach  to  them  as 
the  nuinicii)ality  of  the  burgh,  they  have  been 
entrusted  by  the  Legislature  with  the  execution 
of  a  variety  of  statutory  trusts.  A  private  bill  in 
Parliament  which  was  promoted  by  the  corpora- 
tion of  the  city  of  Edinburgh,  aimed  at  the  destruc- 
tion of  the  municipal  corporation  of  Leith.  It 
had  not  for  its  object  the  destruction,  alteration, 
or  impairment  of  any  one  of  the  numerous  statu- 
tory trusts  administered  by  the  Leith  corporation, 
beyond  the  abolition  of  the  latter  body.  The 
appellants  incurred  costs  and  expenses  in 
opposing  the  bill. 

Held — that  the  appellants  could  not  lawfully 
charge  the  expenses  of  resisting  the  bill  on  the 
rates  leviable  by  them  under  the  Public  Health 
(Scotland)  Act,  1867. 

Attorney-General  v.  JIai/or  of  Jirecon  (^Q 87 8) 


10  Ch.  D.  204  ;  48  L.  J.  Ch.  153  ;  27  W.  R.  332  ; 
40  L.  T.  52— M.  R.)  distinguished. 

Leith    Council   v.    Leith    Harbour    ajsd 

[Docks  Commissioners,  [189.^]  A.  C.  508  ; 

68  L.J.  P.  C.  109  ;  81  L.  T.   98  ;  15   T.   L.  R. 

492  ;  64  J.  P.  180— H.  L.  (Sc). 

81.  Borough  fund — Licensing  Appeals — P«y- 
ment  of  Costs  of  Chief  Constable  In  opposing — 
Municipal  Corporations  (^Borough  Funds')  Act, 
1872  (35  &  36  Vict.  c.  91),  s.  2  —  Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50), 
ss.  140,  141,  Sched.  F.] — A  town  council  has  no 
power  under  the  Municipal  Corporations  Act, 
1882,  or  the  Borough  Funds  Act,  1872,  to  pay  out 
of  the  borough  fund — where  there  is  no  surplus 
— the  expenses  incurred  by  the  chief  constable 
in  appearing  by  counsel  at  quarter  sessions  to 
oppose  licensing  appeals. 

The  effect  of  sect.  140  of  the  Municipal  Cor- 
porations Act,  1882,  and  Sched.  V.  thereto,  does 
not  extend  to  expenses  incurred  by  the  chief  or 
head  constable  of  a  borough  in  discharging  duties 
outside  the  functions  of  the  town  council  or  the 
functions  of  the  chief  constable  as  their  officer. 
The  administration  of  the  licensing  laws  is  outside 
the  functions  of  a  town  council. 

An  improper  payment  by  the  order  of  the  town 
council  may  be  called  in  question  by  injunction 
at  the  suit  of  the  Attorney-General,  on  the 
relation  of  a  person  interested,  as  well  as  by 
certiorari  under  sect.  141  of  the  Municipal 
Corporations  Act,  1882. 

The  only  proper  respondents  to  a  licensing 
appeal  are  the  licensing  justices.  If  any  other 
person  appears  to  oppose  such  an  appeal,  he  can 
only  be  heard  by  the  permission  of  the  bench, 
and  can  neither  receive  nor  be  ordered  to  pay 
costs. 

Decision  of  C.  A.  ([1898]  1  Q.  B.  604  ;  67 
L.  J.  Q.  B.  489  ;  62  J.  P.  292  ;  14  T.  L.  B.  284) 
affirmed. 

Tynemouth  Corporation  t.  Attorney- 
[General,  [1899]  A.  C.  293;  68  L.  J.  Q.  B. 
752  ;  63  J.  P.  404  ;  15  T.  L.  R.  370— H.  L.  (E.). 

82.  Statutorg  Powers — Streets  —  Aulsance  — 
Electrical  Trainwag — Roadwag  and  Pavement — 
Bona  fides.] —A  corporation  had  power  to  make 
an  electric  tramway  along  a  certain  street,  and 
their  Act  empowered  them  to  execute  in  any 
street  all  such  works  as  might  be  "  necessary  or 
expedient."  The  corporation  erected  a  pole  and 
a  fuse-box  in  the  pavement  close  to  the  principal 
entrance  of  the  j)laintitfs'  premises.  The  plain- 
tiffs objected  to  this  erection,  and  they  brought 
an  action  to  compel  the  defendants  to  remove  the 
pole  and  fuse- box. 

Held — that  the  power  of  the  corporation 
extended  to  the  pavement  as  distinguished  from 
the  roadway  for  the  purpose  of  doing  that  whicii 
was  necessary'  for  making  the  tramway  an 
electrical  tramway  ;  that  the  Act  authorised  a 
nuisance,  and  unless  the  plaintiffs  could  prove 
that  the  powers  had  been  abused  they  had  no 
remedy  ;    that    as    the    defendants    and    their 
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engineer  had  acted  iondjide  the  action  must  be 
dismissed. 

GoLDBEKa   &    Son,  Ld.    v.   Liverpool   Cor- 
[PORATION,  (1900)  82   L.  T.  362  ;   16  T.  L.  R. 

320— C.  A. 

83.  CompuUorij  Purchase  of  Land — Original 
Purpusc — Ap2}Ucatwn  to  Purpose  vncons'istent 
with  Orifi'mal  Purpose  —  Local  Government 
Board's  Pirectlon — Injunction— PuUic  Health 
Act,  1875  (38  &  39  Vict.  c.  bb),ss.  175, 176.]— By 
sect.  175  (1)  of  the  Public  Health  Act,  1875. 
"any  lands  acquired  by  a  local  authority  in 
pursuance  of  any  powers  in  this  Act  contained 
and  not  required  for  the  purpose  for  which  they 
were  acquired  shall  (unless  the  Local  Govern- 
ment Board  otherwise  direct)  be  sold." 

Held— that  the  language  of  sect.  175  was  not 
sufficient  to  enable  a  local  authority  to  apply 
such  land  permanently  to  a  purpose  different 
from  that  for  which  it  was  originally  acquired, 
notwithstanding  that  the  Local  Government 
Board  had  directed  that  the  land  need  not  be 
sold  and  should  be  applied  permanently  to  a 
purpose  inconsistent  with  the  original  purpose. 

Decision  of  Kekewich,  J.  ([1900]  1  Ch.  51  ; 
69  L.  J.  Ch.  39  ;  63  J.  P.  824  ;  48  W.  R.  69  ;  81 
L.  T.  504  ;  16  T.  I,.  R.  10)  affirmed. 

Attorney  -  General    r.    Hanwell     Urban 

[District  Council,  [1900]  2  Ch.  377  ;    69 

L.  J.   Ch.  626  ;  48  W.  R.  690  ;  82  L.  T.  778  ; 

16  T.  L.  R.  452— C.  A. 

84.  Right  of  Way — Obstruction — Puty  of 
District  Council  to  protect  Public  Right  of  Wag 
— Instituting  or  defending  Legal  Proceedings- 
Surveyor  or  Private  Individual—Transfer  of 
such  Powers  and  Duties  to  County  Council — 
Contrlhutlons  to  Costs— Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  s.  26.]— Sect.  26, 
sub-sect.  1,  of  the  Local  Government  Act,  1894. 
imposes  upon  every  district  council  the  duty  of 
protecting  all  public  rights  of  way,  and  preventing 
as  far  as  possible  the  stopping  or  obstruction  of 
any  such  rights  ;  sub-sect.  3  provides  that  "  a 
district  council  may,  for  the  purposes  of  carrying 
into  effect  this  section,  institute  or  defend  any 
legal  proceedings,  and  generaUy  take  such  steps 
as  they  deem  expedient " ;  and  sub-sect.  4 
provides  that  if  a  district  council  refuses  or  fails 
to  take  proceedings  upon  a  representation  from 
a  parish  council  the  latter  may  petition  the 
county  council,  and  if  that  council  so  resolve, 
the  powers  and  duties  of  the  district  council 
under  the  section  shall  be  transferred  to  the 
county  council. 

Held — that  under  sect.  26,  the  county  council 
could  defend  an  action  brought  against  the 
surveyor  of  the  district  council,  or  could  defend 
an  action  brought  against  private  individuals,  if 
they  thought  it  a  proper  action  to  be  defended  ; 
and  that  the  county  council  could  contribute 
towards  the  defendant's  costs  in  the  action. 
Rex  v.  Norfolk    County    Council,    [1901] 

[2  K.  B.  268  ;  70  L.  J.  K.  B.  575  ;  65  J.  P. 

454  ;  49  W.  R.  543  :  84  L.  T.  822  ;  17  T.  L.  R. 

437— Div.  Ct.  I 

B.D. — VOL.    II. 


85.  Committees — Corporation — Delegation  of 
Powers  to  Committee  —  Recomme7idation  of 
Committee  Adopted  by  Council  —  Validity  — 
Municipal  Corporations  Act,  1882  (45  &  46  Vict. 
e.  50),  s.  22.] — On  November  20th  a  report  as  to 
insufficiency  of  sanitary  appliances  was  presented 
at  a  meeting  of  the  "  Unhealthy  Dwellings  Sub- 
Committee  "  of  a  municipal  corporation;  the 
sub-committee  thereupon  resolved  to  instruct  the 
surveyor  to  prepare  plans  of  the  work  required, 
and  to  request  the  property  owners  to  attend  the 
meeting  at  which  such  plans  would  be  con- 
sidered. 

On  November  28th,  at  a  meeting  of  the 
sanitary  committee,  the  minutes  of  the  sub- 
committee were  read  and  adopted  without 
discussion. 

On  December  5th,  at  a  meeting  of  the  city 
council,  the  proceedings  of  the  sanitary  committee 
were  read  and  approved  without  discussion. 

Subsequently,  the  sub-committee  resolved  to 
recommend  that  notices  specifying  the  necessary 
improvements  be  served  on  the  various  owners  ; 
and  this  resolution  was  adopted  without  discus- 
sion by  the  sanitary  committee,  and  the  clerk 
was  ordered  to  serve  the  notices. 

The  minutes  of  the  sanitary  committee  were 
then  adopted  without  discussion  by  the  council. 

Held — that  there  was  evidence  to  justify  a 
finding  of  fact  that  the  order  was  made  after 
separate  consideration  of  each  case  ;  and  that 
the  adoption  of  the  minutes  by  the  council  was 
intended  to  be  an  adoption  of  the  acts  of  the 
committees,  and  that  the  order  was  valid. 

Wood\.  Wldnes  Corporation  ([1898]  1  Q.  B. 
463  ;  67  L.  J.  Q.  B.  254  ;  62  J.  P.  117  ;  46  W.  R. 
293  ;  77  L.  T.  779— C.  A.,  see  Public  Health, 
43)  and  Cook  v.  Ward  ((1877)  2  C.  P.  D.  255  ; 
41  J.  P.  439  ;  25  W.  R.  593  ;  36  L.  T.  893— 
C.  A.)  distinguished. 

Agnew  v.  Manchester  Corporation,  (1903), 
[67  J.  P.  174  ;  1  L.  G.  R.  9— Div.  Ct. 

See  No.  32,  supra. 

86.  County  and  County  Borough  Councils — 
Joint  Committee —  West  Riding  of  Yorkshire  Rivers 
Board — Applications  of  3Ioneys  contributed  by 
Councils — Costs  of  Promotion  of  Bill  in  Parlia- 
ment— Injunction.'] — By  a  Provisional  Order  of 
the  Local  Government  Board  made  in  pursuance 
of  sect.  14  of  the  Local  Government  Act,  1888, 
and  confirmed  by  the  Local  Government  Board's 
Provisional  Orders  Confirmation  Act,  1893,  a 
joint  committee  caUed  the  West  Riding  of  York- 
shire Rivers  Board,  consisting  of  members  of  the 
county  and  county  borough  councils,  was  con- 
stituted for  the  purpose  of  enforcing  the  provi- 
sions of  the  Rivers  Pollution  Prevention  Act, 
1876,  and  the  expenses  incurred  by  the  board 
were  to  be  defrayed  out  of  a  common  fund  to  be 
contributed  by  the  constituent  authorities. 

The  Board  proposed  to  bring  into  Parliament 
a  bill  to  extend  their  powers. 

Held — that  an  injunction  must  be  granted  to 
restrain  them  from  applying  any  moneys  pro- 
duced by  contributions  levied  under  their  statu- 
tory powers  towards  the  payment  of  any  costs  or 
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expenses  in  or  in  relation  to  the  preparation,  intro- 
duction, or  promotion  of  the  Bill,  unless  and  until 
authorised  by  lawful  authority  so  to  do,  and  from 
employing  at  the  expense  or  upon  the  credit  of  the 
board  any  of  the  servants  or  officers  of  the  board 
or  other  person  for  the  purposes  of  the  promotion 
of  the  bill. 

Attokney-Geneeal    r.     West    Riding    of 

[YoKKSHiRE  Rivers  Board,  (1905)  69  J.  P. 

177  ;  3  L.  G.  R.  764— Buckley,  J. 

87.  Approval  hi/  Borouf/h  Council  required  hy 
private  Act— Power  to  Demand  Payment  — Baker 
Street  and  Waterloo  Railway  Companies  Act, 
1900  (63  &  6i  Vict.  c.  ccxxv,),  s.  30.]— By  a 
private  Act  no  advertisements  were  allowed  to 
be  exhibited  upon  certain  private  premises  in 
the  metropolis  within  view  of  any  public  street 
without  the  approval  in  writing  of  the  Vestry. 

Held— that  a  metropolitan  borough  council, 
who  were  the  successors  of  the  vestiy,  had  no 
power  to  demand  payment  for  giving  their 
permission  to  exhibit  advertisements  on  the 
premises  in  question,  but  were  bound  to  exercise 
their  authority  in  the  matter  without  any  con- 
sideration. 

R.  V.  Bowman  ([1898]   1  Q.  B.  663  ;  67  L.  J. 

Q.  B.  463 ;  62  J.  P.  374  ;  78  L.  T.  230— Div.  Ct., 

see  Intoxicating  Liquors,  7)  applied. 

SouTHWARK    Corporation    v.    Partington 

[Advertising   Co.,   (1905)  69  J.  P.  183 ;  3 

L.  G.  R.  505 — Warrington,  J. 


88.  Ultra    vires— General    Powers— Statutory 
Poivers — Travnoays — Incidental    Poioers — Com- 
mm    Carriers  —  Manchester  Corporation  Tram- 
ivays  Act,lS9d  (62  &63  Vict.  c.  ccliv.)— Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50).]  — 
The   defendants   were    incorporated    by    Royal 
charter   and   are  empowered    by   their  private 
statutes  to  run  can-iages  and  take  tolls  on  their 
city  tramways  and  other  tramways  (outside  the 
city)  which  for  the  time  being  belong  to  or  are 
in  lease  to  them  or  on  which  they  have  power  to 
place  or  run  carriages  and  to  use  such  tramways 
for    the    purpose    of    cariying    passengers,   and 
of    conveying   and   delivering    animals,    goods, 
minerals,  and  parcels.      They  proposed   to  put 
into    operation    a    comprehensive    scheme     of 
parcels  delivery  and  collection,  and  as  part   of 
thisscheme  to  accept  "cash  on  (lelivery"  parcels, 
"  express  delivery  "  parcels,  and  to  insure  par- 
cels.    They  also  propf)sed  to  act  as  agents  for  all 
railway   companies   for   the   receipt  of   parcels. 
They  proposed,    further,    to  collect  and  deliver 
parcels  outside  the  radius  of  their  tramway  lines 
altogether,  between  places  having  no  connection 
with  their  trams  ;  and  to  collect  and  deliver  goods 
which  had  never  travelled,  anil  were  not  intended 
to  travel,  by  their  trams  at  all.     This  action  was 
brought  by  the  Attorney- General  on  the  relation 
of  certain  Manchester  ratepayers,  to  restrain  the 
carrying  on  of  such  a  business. 

Held — that  the  defendants  were  not  entitled 
to  expend  any  part  of  the  city  fund  or  the 
receipts  of  their  tramway  undertaking,  or   the 


proceeds  of  any  city  rate,  or  any  other  moneys 
of  the  defendants,  or  of  the  city,  for  the  purpose 
of  establishing  or  maintaining  or  cariyingon  the 
business  of  carriers,  except  as  part  of  and  in 
connection  with  their  tramway  undertaking, 
and  in  respect  of  articles  carried  along  all  or  part 
of  the  tramways  for  the  time  being  belonging  to  or 
in  lease  to  the  corporation,  Or  on  which  they  have ' 
power  to  place  or  run  carriages. 

Held,  also,  that  though,  theoretically,  a  cor- 
poration by  charter  could  lawfully  run  tramways 
or  cany  on  such  a  business  as  was  proposed,  they 
could  not  do  so  in  practice  without  the  expendi- 
ture of  money,  which  would  be  a  contravention 
of  the  provisions  of  the  Municipal  Corporations 
Act,  1882,  and  that  therefore  the  defendants 
were  not  entitled  under  their  general  powers 
as  a  corporation  by  charter  to  cany  on  that  part 
of  the  business  proposed  which  was  in  excess  of 
their  statutory  powers. 

Attorney-General    r.    Manchester    Cor- 

[PORATION,   [1906]   1    Ch.  643  :   75  L.  J.  Ch. 

330  ;  70  J.  P.  201  ;  54  W.  R.  307  ;  22  T.  L.  R. 

261  ;  4  L.  G.  R.  365— Farwell,  J. 

89.  Electric  Lightiiig — Land  acquired  for 
Generating  Station— Use  of  for  Dust  Destructor 
in  connection  tlierewith — Incidental  Purposes— 
Ultra  yives— Electric  Lighting  Act,  1882  (45  & 
46  Vict.  c.  56),  s.  10.]— A  local  authority  w^ho 
had  acquired  land  under  an  electric  lighting 
order,  granted  pursuant  to  the  Electric  Lighting 
Acts,  1882  and  1888,  for  the  purpose  of  a  genera- 
ting station  for  the  supply  of  electricity  to  their 
district,  proposed  to  erect  on  the  land  a  refuse 
destructor  in  conjunction  with  the  generating 
station,  with  the  object  of  using  the  refuse  as 
additional  fuel  for  the  generation  of  electricity. 

Held— that  the  erection  of  the  refuse 
destructor  was  not  necessaiy  or  incidental  to 
the  supply  of  electricity  within  sect.  10  of  the 
Electric  Lighting  Act,  1882,  and  that  the  user 
of  the  land  for  that  purpose  was  ultra  rires. 

Per  Romer,  I-.J. :  Whether  a  local  authority 
having  powers  to  acquire  land  under  two  different 
statutes  for  two  different  purpcises  can,  by  an 
exercise  of  their  combined  powers,  acquire  land 
as  a  whole,  partly  for  the  one  purpose  and  partly 
for  the  other,  without  distinguishing  what  part 
is  acquired  for  the  one  purpose  and  what  part 
for  the  other,  qufpre. 

Decision  of  Farwell,  J.  ([1905]  2  Ch.  441  ;  74 
L.  J.  Ch.  716  ;  69  J.  P.  459  ;  54  W.  R.  61  ;  21 
T.  L.  R.  770  ;  3  L.  G.  R.  1259)  affirmed. 

Attorney-General  r.   Pontypridd    Urban 

[District  Council,  [1906]  2  Ch.  257;  75 

L.  J.  Ch.  578 ;  70  J.  P.  394  ;  95  L.  T.  224  ;  22 

T.  L.  R.  576  ;  4  L.  G.  R.  791— C.  A. 


90.  Borrowing  Powers— Overdrafts— Munici- 
pal Corporation— Illegal  Borrowing  hy  means  of 
Overdrafts— Interest  thereon-Illegal  Payment 
from  Borough  Funds— Audit  of  Accounts- 
Borough  Treasurer  s  Duties  and  Liabilities— 
CertUn-iii-i— Injunction— Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  5(i),  ss.  18-21,  25-28, 
106,  119,  139-144,  24t),  Sched.   V.  Part  L,  Sched. 
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Powers— Continued. 

VIII.— Public  Health  Act,  1875  (38  &  39  Vict 
c.  55),  .w.  (],  189,  198,  209,  210,  233-237,  245-247, 
^&^^— Public  Authorities  Protection  Act  (1893,  56 
&  57  Vict.  r.  61), .?.  1.]— A  municipal  corporation, 
subject  to  the  Municipal  Corporations  Act,  1882, 
were  also  the  urban  authority  under  the  Public 
Health  Act,  1875.  They  had  exhausted  their 
statutory  borrowing  powers  and  overdrawn  their 
bankins:  account,  which  was  in  the  name  of  the 
borough  treasurer,  who  was  the  defendant  and 
also  the  manager  of  the  bank  where  the  borough 
funds  were  kept.  They  directed  the  bank  1;o 
honour  all  cheques  drawn  on  the  treasurer,  and 
the  bank  charged  interest  on  the  overdrafts. 
The  treasurer,  in  his  accounts  with  the  borough, 
debited  the  borough  with  such  interest,  and 
credited  himself  as  manager  of  the  bank  there- 
with. His  accounts  were  audited  by  the  borough 
auditors,  who  passed  them,  and  the  borough 
council  approved  them  as  audited. 

Held — that  the  corporation  were  not  neces- 
sary    parties     to     an    action    brought    by   the 
Attorney-General  against  the  treasurer  in  respect 
of  the  charges  for  interest  ;  that  the  overdraft 
and  payment  of  interest  thereon  were  ultra  vires; 
that  the  defendant  could  not  debit  the  borough 
funds  nor  credit  himself  with   interest   on  the 
overdrafts  ;  that  the  treasurer  was  in  a  fiduciary 
position  to  the  burgesses  and  not  merely  a  servant 
of  the  corporation  ;  that  the  orders  of  the  borough 
council  were  not  available  as   a  defence  ;  that 
the  audit  was  not  conclusive  on  the  borough  and 
the  burgesses  ;  and  that  the  remedy  by  certiorari 
provided  by  the  Municipal  Corporations  Act  and 
an  appeal  against  the  rates  were  not  the  only 
remedies,  and  that  the  Attorney-General  on  the 
relation  of  a  ratepayer  might  obtain  an  injunc- 
tion to  restrain  the  payment   of   money  beino- 
made  under  an  illegal  order  of  the  council.         ^ 
Attorney-General  r.  de  Winton    ri906l  2 
[Ch.  106  ;    75  L.  J.  Ch.  612  ;   70  J.  P.  368  -54 
W.  R.  499  ;  22  T.  L.  R.  446  ;  4  L.  G.  R.  549— 

Farwell,  J. 


1894  (56  &  57  Vict.  c.  73),  .ss.  8,  11,  25.]— A 
parish  council  cannot  sue  on  behalf  of  the 
inhabitants  for  an  interference  with  a  well 
situate  on  a  piece  of  land  abutting  on  a  main 
road,  from  which  the  inhabitants  claim  to  take 
water,  as  main  roads  are  vested  in  the  district 
council  under  sect.  25  of  the  Local  Government 
Act,  1894,  and  if  the  right  is  a  public  one,  the ' 
Attorney-General  must  be  joined  as  plaintiff. 
Stoke  Parish  Council  r.  Price,  [18991  2  Ch. 
[277  ;  68  L.  J.  Ch.  447  ;  63  J.  P.  502  ;  47  W.  R. 
663  ;  80  L.  T.  643— North,  J. 

93.  Early  Closing— Form,  of  Summom— Order 

of   Local  Authority  —  Breach  of — Evidence 

Ultra  vh'es— Shop  Hours  Act,  1904  (4  Edw.  7, 
e.  31),  ss.  1,  3,  5.]— The  effect  of  sect.  3  (3)  of  the 
Shop  Hours  Act,  1904,  is,  that  objection  cannot 
be  taken  by  a  person  prosecuted  for  breach  of  a 
closing  order  on  the  ground  that  the  required 
preliminary  steps  were  not  taken  before  the 
order  was  made,  if  it  has  been  confirmed  by  the 
central  authority. 

A  closing  order  applied  to  grocers  and  pro- 
vision merchants  ;  the  defendant  was  a  grocer, 
provision  merchant  and  dairyman.  He  was 
prosecuted  for  seUing  a  loaf  of  bread  after 
closing  hours. 

Held— that  the  summons  need  not  allege  that 
bread  was  gi-oceries  or  provisions,  or  that  it 
could  only  be  sold  by  grocers  or  provision 
merchants. 

Hamilton  v.  Fyfe,  [1907]  S.  C.  (J.)  79— Ct.  of 

[Justy. 


91.  Early  Closiny— Order  of  Local  Authority- 
Contents  of—''  Cla.^s  "  of  Sho2)s—l7ijunction— 
Shop  Hours  Act,  1904  (4  Edw.  7,  c.  31). .«.  1,  2, 3.] 
—Where  a  local  authority  have  dulv  made' an 
early  closing  order  under  the  Shop  Hours  Act, 
1904,  and  such  order  has  been  approved  bythe 
Home  Secretary,  the  authority  are  fuyicti  officio, 
and  cannot  be  restrained  by  injunction  from 
enforcing  the  order. 

Such  an  order  may  fix  a  closing  hour  on  one 
day  only  in  the  week. 

"  Barbers  and  hairdressers "  may  be  treated 
as  one  "  class  of  shop  "  for  the  purposes  of  the 
Act,  though  they  serve  different  sections  of  the 
public. 

Attorney-General  v.  Brighton  Corpora- 
[TION,  (1907)  71  J.  P.  535  ;  24  T.   L.  R.  33— 

Joyce,  J. 
See  also  Nos.  43,  45. 

(i)  Practice. 

92.  Biyht  to  Sue—  Well  situa.te  in  Main  Road 
—  Interference   with  — Local    Government  Act,. 


94.  Appeal  to  Local  Government  Board — Kew 
Streets— Determination  of  Level— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  5.5),  s.  268— Ports- 
mouth Corporation  Act,  1883  (46  &  47  Vict 
^.  ccxi.),  8.9.  16,  31.]— By  the  Portsmouth  Cor- 
poration Act,  1883,  s.  31,  any  person  deeming 
himself  aggrieved  by  any  order,  determination, 
or  decision  of  the  corporation  under  the  Act 
may  appeal  to  the  quarter  sessions  for  the 
borough  in  the  same  manner  and  subject  to  the 
same  provisions  as  in  the  case  of  an  appeal  from 
the  decision  of  a  Court  of  summary  jurisdiction 
under  sect.  269  of  the  Public  Health  Act,  1875, 
or  to  the  Local  Government  Board  under  the 
provisions  of  sect.  268  of  the  same  Act. 

Held  (Buckley,  L.J.,  dissenting)— that  the 
right  of  appeal  to  the  Local  Government  Board 
was  not  limited  to  the  class  of  cases  mentioned 
in  sect.  268  of  the  Public  Health  Act,  1875,  but 
extended  to  any  order,  determination,  or  deci- 
sion of  the  corporation  under  the  local  Act, 
including  a  refusal  to  approve  street  plans.  The 
Local  Government  Board  were  ordered  to  pay 
the  costs  of  the  appeal. 

Decision  of  Div.  Ct.  (71  J.  P.  132  ;  5  L.  G.  R. 
136)  reversed. 

Rex  v.  Local  Government  Board,  Ex  parte 
[Street,  (1907)  71  J.  P.  297  ;  96  L.  T.  651  ; 
5  L.  G.  R.  844— C.  A. 
See  also  Nos.  57,  62,  81,  96 
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In  General— ft'«f//n^rf. 

d)  Tort. 

95.  Negligence — Eitqdoyment  of  Contractov — 
Contractor  s  ycf/ligeace— Obligation  of  District 
Council.] — The  making  np  of  a  road  casts  upon 
the  district  council  making  it  up  the  duty  of 
taking  care  that  no  obstruction — at  least,  no 
dangerous  obstruction — shall  be  offered  to  the 
public  passing  along  the  road.  The  public  body 
cannot  evade  such  duty  by  employing  a  contractor 
to  make  up  the  road. 

Penny  v.  Wimbledon  Urban  District  Council 
([1898]  2  Q.  B.  212  ;  67  L.  J.  Q.  B.  754  ;  62  J.  P. 
582  ;  78  L.  T.  748  ;  14  T.  L.  R.  477— Bruce,  J., 
see  Practice,  81)  followed. 

Hill  v.  Tottenham  Urban  District  Coun- 
[CIL,   (1899)   79  L.   T.  495 ;  15  T.  L.  R.  3— 

Bruce,  J. 

96.  Xuisance  Abatement — Absence  of  Special 
Damage — Claim  for  a  Declaration — Action  not 
at  Suit  of  Aftorncii-Gcncral.l — The  plaintiffs 
claimed  an  injunction  to  restrain  the  defendant 
from  emptying  noxious  matter  down  one  of  their 
storm  water  gullies,  and  for  a  declaration  that 
those  gullies  were  the  property  of  the  plaintiffs. 

Held — that  if  the  proceedings  were  taken  for 
a  nuisance,  and  no  special  damage  was  alleged, 
they  ought  to  be  brought  in  the  name  of  the 
Attorney-General.  But  as  the  plaintiffs  not  only 
alleged  an  improper  use  of  the  storm-water 
gullies,  but  claimed  a  declaration,  and  the 
defendant  had  continued  trespassing  beyond  the 
time  admitted  by  the  defendant,  the  plaintiffs 
were  entitled  to  a  clear  admission  as  to  their 
rights  as  prayed,  and  to  40.v.  damages. 

Harwich  Corporation  v.  Brewster,  (1901) 
[17  T.  L.  R.  274— Lord  Alverstone,  L.C.J. 

97.  Negligence  —  Misfeasance  —  Higb way  Au- 
thority— Laying  Sewer  in  Eoad — Excavations 
Jilled  in — Boad  thrown  open  to  Public  when  not 
Safe  for  Traffic — Heap  of  Ilubbish  deposited 
upon  Boad  by  Wroug-doer  —  Drirer  crossing 
Boad  to  aroid  Dangerous  Part  and  running  into 
Ifeap  —  Liability  of  Local  Authority.']  —  The 
defendants,  who  were  both  the  highway  and 
sanitary  authority,  dug  a  trench  along  a  road 
under  their  control  for  the  purpose  of  laying  a 
sewer.  When  the  sewer  was  laid  they  filled  in 
the  trench  and  opened  the  road  for  traffic. 
About  a  week  after  the  road  was  thrown  open 
the  plaintiff  was  driven  along  it  in  a  cab.  The 
cab  driver  found  that  the  part  of  the  road  where 
the  trench  had  been  filled  in  was  soft  :  he 
crossed  to  the  off-side  to  avoid  that  danger,  and 
ran  into  a  heap  of  rubbish  which  had  been 
deposited  by  a  wrong-doer  upon  that  side  of  the 
road,  with  the  result  that  the  cab  was  over- 
turned and  plaintiff  suffered  injuries.  The 
defendants  knew  that  the  heap  of  rubbish  had 
been  deposited  upon  the  road.  The  jury  found 
that  at  the  time  of  the  accident  the  part  of  the 
road  that  had  been  filled  in  was  dangerous  for 
traffic. 

Held — that   the   defendants   were   liable   on 


the  ground  that  they  were  guilty  of  misfeasance 
in  throwing  open  the  road  when  it  was  not  fit 
for  traffic,  and  that  that  misfeasance  was  the 
cause  of  the  accident. 

Semble,  the  capacity  in  which  the  defendants 
were  acting  was  immaterial. 

Decision  of  C.  A.  (19  T.  L.  R.  64)  affirmed. 

Shoreditch  Corporation  r.  Bull,  (1904)  68 
[J.  P.  415  ;    90  L.  T.  210  ;  '20  T.  L.  R.  254- 

H.  L.  (E.). 

98.  Nuisance  —  Offensive  Trade  —  Abatement 

—  Precautionary  Mea.^ures —  Injunction.] — The 
defendants  had  brought  and  deposited  on  their 
land  a  quantity  of  house  refuse  which  caused  a 
nuisance  to  adjoining  occupiers  by  offensive 
smells  and  flies,  particularly  in  the  summer  time 
and  in  certain  states  of  the  atmosphere  and  wind. 
The  defendants'  evidence  was  to  the  effect  that 
at  other  times  no  nuisance  was  occasioned.  The 
Court  granted  an  injunction,  restraining  the 
defendants  from  bringing  refuse  on  their  land, 
so  as  to  occasion  a  nuisance,  and  intimated  that 
if  the  defendants'  evidence  was  correct  it  was 
possible  to  bring  the  refuse  on  the  land  at  certain 
times,  but  that  this  must  be  done  at  the  defen- 
dants' own  responsibility,  and  that  the  injunction 
would  not  hinder  them  from  doing  this,  so  long 
as  they  did  not  occasion  a  nuisance. 

Attorney-General  (at  the   Relation  op 

[the  Chailey  Rural  District  Council) 

r.  Keymkr  Brick  and  Tile  Co.,  Ld.,  (1903) 

67  J.  P.  434  ;  1  L.  G.  R.  654— Joyce,  J. 

99.  Nuisance — Causing  Nui.mnce  from  Sewage 

—  Injunction  —  Disobedience  —  Apj)licatio7i  to 
Sequestrate — Costs.] — Costs  as  between  solicitor 
and  client  may  sometimes  be  given  to  the  party 
moving,  by  way  of  indemnity,  instead  of  com- 
mitting the  respondent. 

In  July,  1901,  an  injunction  was  granted 
restraining  a  sanitary  authority  from  allowing 
sewage  to  flow  into  a  certain  stream  so  as  to  be 
a  nuisance  to  the  plaintiff.  In  July.  1902,  the 
latter  applied  for  leave  to  sue  out  a  writ  of 
sei  litest  rat  ion  on  the  ground  of  the  authority's 
disobedience,  and  the  Court  directed  an  expert 
to  report  upon  their  sewage  works.  On  the 
presentation  of  this  report  the  Court  made  an 
order  for  sequestration  :  hut  directed  the  writ  to 
lie  in  the  office  for  six  months  on  tlie  authority 
undertaking  to  carry  out  the  works  recommended 
by  the  expert,  and  on  their  paying  the  costs  of 
and  incidental  to  the  motion,  including  the  fees 
of  the  plaintiff's  expert  and  of  the  expert 
appointed  by  the  Court. 

Lee  r.  Aylesbury  Urban  District  Council, 
[(1903)  19  T.  L.  R.  106— Buckley,  J. 

100.  Notice  to  abate  Nuisance  —  Refusal  to 
admit  Jfcmbcrs  of  District  Council  to  Premises 

—  Entering  Premises  without  Permission — Tres- 
pass —  Obstructint/  Local  Authoriti/  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  102, 
30(i.] — A  notice  having  been  served  by  an  urban 
council  upon  the  owner  of  premises  requiring 
him  to  abate  anuisancie  thereon,  certain  members 
of  the  council  went  to  the  premises,  and,  without 
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the  permission  of  the  owner,  some  of  them 
entered  the  premises  to  make  an  inspection,  the 
rest  remaining  outside.  The  owner  thereupon 
locked  the  door  of  the  premises,  thus  preventing 
the  members  who  were  outside  from  entering, 
and  those  who  were  inside  from  getting  out. 
Upon  an  information  cliarging  the  owner  with 
having  wilfully  obstructed  the  members  in  the 
execution  of  the  Public  Health  Act,  1875  : — 

Held — that  the  members  had  no  power  under 
sect.  102  of  the  Act  to  enter  premises  except  by 
permission  of  the  owner,  or  by  an  order  of  a 
magistrate,  and  that  therefore  they  were  not 
lawfully  there,  and  the  owner  was  not  guilty 
of  obstructing  them  in  the  performance  of  their 
duty. 

CoNSETT  Urban  District  Council  r.  Craw- 

[ford,   [1903]   2  K.  B.  183;  72  L.  J.  K.  B. 

571  ;  67  J.   P.   309  ;  51   W.  R.  G69  ;  88  L.  T. 

836  ;  19  T.   L.   R.  508  ;  1    L.    G.  R.  558  ;  20 

Cox,  C.  C.  481— Div.  Ct. 

See  also  No.  12. 

If.  BUILDINGS  AND  BUILDING  BYE- 
LAWS. 

(a)  Building  Line. 

101.  Consent  of  Local  Authority — Proceedings 
for  Penalties — Jurisdiction  to  grant  Injunction 
or  make  Declaration  in  restraint  of  such  pro- 
ceedinqs — Public  Health  {Buildings  in  Streets') 
Act  (57  k.  .58  Vict.  c.  52),  s.  3—Ord.  XXV., 
r.5 — Grand  Junction  Waterworks  Act  (57  Geo.  3, 
e.  clxix.  ;  15  &  16  Vict.  c.  cxlvii.)]— The  plain- 
tiffs, a  waterworks  company,  purporting  to  act 
under  their  local  Act,  proposed  to  erect  a  new 
pumping  station  on  a  piece  of  their  land  abutting 
on  a  street.  The  defendants,  the  local  authority, 
gave  them  notice  that  as  the  proposed  new- 
building  would  extend  beyond  the  building  line 
they  objected,  and  should  proceed  before  the 
magistrates  for  penalties  under  the  Public  Health 
Act.  The  plaintiffs  thereupon  brought  an  action 
for  a  declaration  that  they  were  entitled  to 
build  without  interference  by  the  defendants. 
The  defendants  pleaded  that  there  was  no  juris- 
diction to  make  such  a  declaration,  and  alter- 
natively that,  assuming  jurisdiction,  it  was 
discretionary,  and  the  discretion  ought  not  to  be 
exercised. 

Held — that  on  the  authorities  there  might  be 
jurisdiction  to  make  such  a  declaration,  but  that 
the  cases  were  limited  to  injunctions  against 
apprehended  trespass.  That  an  injunction 
against  merely  proceeding  before  magistrates 
ought  to  be  granted  if  at  all  under  very  special 
circumstances  which  did  not  exist  in  this  case. 
And  accordingly  a  fortiori  that  the  declaration 
asked  for  ought  not  to  be  made. 

Grand  Junction  Waterworks  v.  Hampton 
[Urban  Disrict  Council  (No.  1)  [1898], 
2  Ch.  331  ;  62  J.  P.  566  ;  67  L.  J.  Ch.  603  ;  78 
L.  T.  673  ;  14  T.  L.  R.  467  ;  46  W.  R.  644— 

Stirling,  J. 

102.  Information — Bench  equally  Di tided — 
D  ism  issa  I — Second  Information —  Con  fiction .  ]  — 


A.  was  summoned  for  an  offence  under  sect.  3 
of  the  Public  Health  (Buildings  in  Streets)  Act, 
1888,  in  building  a  hou-e,  the  front  wall  of  which 
projected  beyond  the  building  line.  At  the 
hearing  the  justices  were  equally  divided  in 
opinion,  and  on  the  advice  of  their  clerk  the 
chairman  dismissed  the  information.  A  second 
information  was  subsequently  laid  in  precisely 
the  same  terms,  save  that  the  period  for  which 
penalties  were  claimed  was  different  from  that 
in  the  first.     The  justices  convicted. 

Held — that  the  dismissal  of  the  first  informa- 
tion was  a  good  dismissal,  although  the  justices 
were  equally  divided. 

Held,  further,  that  such  dismissal  decided 
that  the  erection  of  the  house  was  not  an  offence 
under  sect.  3,  and  that  the  continuing  of  that 
erection  could  therefore  not  be  an  offence. 

KINNIS  r.  Graves,  (1898)  67  L.  J.  Q.  B.  583  ;  78 
[L.  T.  502  ;  46  W.  R.  480— Div.  Ct. 

103.  Plans  approved  as  regards  Bye-law,  hut 
disapproved  as  regards  Building  Line — Manda- 
mus—Pi<*;/c  Health  Act,  187o  (38  &  39  Vict. 
c.  55),  .'ss.  157,  158 — Public  Health  (Building  in 
Streets)  Act  1888  (51  &  52  Vict.  c.  52),  s.  3.]— 
The  prosecutor  submitted  plans  of  a  proposed 
building  for  the  approval  of  the  Eastbourne 
corporation  as  required  by  b\'e-laws  made  by 
them.  The  corporation  approved  such  plans 
as  being  in  compliance  with  the  bye-laws,  but 
disapproved  them  as  regarded  the  building  line 
shown  thereon  on  the  ground  that  the  proposed 
building  wonld  contravene  sect.  3  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888.  The 
prosecutor  obtained  a  rule  nisi  calling  upon  the 
corporation  to  show  cause  why  a  writ  of  manda- 
mus should  not  issue  commanding  them  to 
approve  the  plans  as  regarded  the  building  line 
shown  thereon. 

Held — that  the  Court  would  not  order  a 
mandamus  to  issue  commanding  a  local  authority 
to  approve  plans  vi'hich  they  honestly  considered 
showed  a  contravention  of  the  provisions  of  an 
Act  of  Parliament. 

Smith  V.  Chorley  Rural  District  Council 
([1897]  1  Q.  B.  678  ;  66  L.  J.  Q.  B.  427  ;  61  J.  P. 
340  ;  45  W.  R.  417  ;  76  L.  T.  637  ;  13  T.  L.  R. 
327— C.  A.)  followed. 

Reg.  v.  Eastbourne  Corporation,  (1900)  64 
[J.  P.  724  ;  83  L.  T.  338  ;  16  T.  L.  R.  546— 

C.  A. 

104.  Erecting  House  beyond  House  on  Either 
Side — Purchaser  of  House  maintaining  House  in 
.mme  State  after  Notice — Offence  by  Purchaser — 
Public  Health  {Buildinr/s  in  Streets)  Act,  1888 
(51  &  52  Vict.  c.  52),  's.  3.]— Sect.  3  of  the 
Public  Health  (Buildings  in  Streets)  Act,  1888 
provides  that  it  shall  not  be  lawful  without  the 
consent  of  the  urban  authority  to  erect  or  bring 
forward  any  house  or  building  beyond  the  house 
on  either  side. 

The  respondent  was  the  purchaser  of  a  house 
from  a  builder  who  had  in  building  it  committed 
an  offence  against  sect.  3  of  the  said  Act.     The 
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justices  held  that  the  respondent  had  not  com- 
mitted an  offence  under  sect.  3. 

Held — that  the  respondent  (Ud  not  commit 
an  offence  against  the  section  by  maintaining 
the  house  after  notice  from  the  urban  authority 
in  the  same  state  as  it  was  in  at  the  time  he 
bought  it,  and  that  the  justices  were  right. 

Blackpool  Corporation  *-.  Johnson,  [1902] 
[1  K.  B.  G4t;  ;  71  L.  J.  K.  B.  48.i  ;  87  L.  T. 
28  ;  18  T.   L.  K.  494  ;    20  Cox,  C.    C.  27G— 

Div.  Ct. 


105.  Removal  of  Sfo/ie  Window  Sill — Part  of 
Front  Wall  "  taJicn  doivn  to  be  Behnilt  or  Re- 
2)aired  " — Liahilitij  of  Owner  for  ]\'ork  done,  hij 
Builder  without  h  is  Orders  or  Knowledge — Bristol 
Improrement  Act,  1847  (10  &  11  Vict.  c.  cxxix.), 
ss.  17,  18,  20.] — The  appellants,  the  owners  of  a 
beerhouse  licensed  before  1869,  gave  orders  to  a 
builder  to  take  out  the  sashes  of  a  window  and 
alter  them.  The  builder,  without  their  instruc- 
tions or  knowledge,  removed  the  stone  sill  of  the 
window  and  substituted  for  it  two  courses  of 
brickwork.  The  appellant  was  convicted  by  the 
justices  for  an  offence  under  sect.  17  of  the 
Bristol  Improvement  Act,  1847,  because  he  had 
"  taken  down  part  of  the  front  or  external  wall 
of  a  house  to  be  rebuilt  or  repaired,"  and  had  not 
rebuilt  the  said  wall  in  accordance  with  the  pro- 
visions of  the  section.  On  appeal  to  quarter 
sessions  the  conviction  was  quashed  by  the 
recorder. 

Held — that  whether  the  stone  sill  was  or  was 
not  part  of  the  external  wall  of  the  house,  it 
having  been  removed  without  the  knowledge  of 
the  appellants,  it  had  not  been  taken  down  to  be 
"rebuilt  or  repaired,"  and  that  the  decision  of 
the  recorder  must  be  upheld. 

Yabbicom  r.  Bristol  Brewery,  Ld.,  (1903) 
[67  J.  P.  261  ;  1  L.  G.  R,  477— Div.  Ct. 

106.  "  Written  Consent"  of  Authorifij—What 
Anniunts  to — Statutonj  PciaiUn  the  onlij  Bemedij 
— ?so  Biqht  of  Action  in  Indiridual — I'uhlic 
Ileultk  (Bnildings  in  Streets)  Act,  1888  (.51  &  52 
Vict.  c.  .52),  s.  3.] — The  defendant  had  erected  a 
building  in  advance  of  the  building  line,  and  the 
owner  of  an  adjoining  house  brought  an  action 
for  damages  and  an  injunction. 

Held— that  sect.  3  of  the  Act  of  1888  created 
a  single  new  offence  with  a  penalty  attixcd  to  it, 
viz.,  a  fine  on  the  prosecution  of  the  authority, 
and  that  therefore  a  jjrivate  individual  had  no 
cause  of  action,  proceedings  for  a  fine  being  the 
sole  remedy. 

Before  erecting  the  building  in  (luestion  the 
defendant  submitted  i)lans,  which  were  certified 
as  being  in  order  by  the  borough  surveyor,  and 
approved  by  resolution  of  a  committee  of  the 
council ;  subsequently  this  and  other  resolutions 
of  the  committee  were  approved  and  adopted  by 
the  council,  and  a  minute  to  that  effect  was 
nuule  and  entered  and  duly  signed. 


Senihle,  there  was  a  "  written  consent "  suffi- 
cient to  satisfy  sect.  3. 
Mullis  r.  Hubbard,  (1903)  72  L.  J.  Ch.  593  ; 

[67  J.  r.  281  :  51  VV.  R.  571  ;  88  L.  T.  661  ;  1 
L.  G.  R.  769— Farwell,  J. 

107.  Bay  Windows  of  a  House  ifitended  to  he 
Brought  Forward  in  a  Street  beyond  Fro/d  Main 
Wall  of  Building  on  one  Side — Deposit  of  Plans 
showing  said  Bringing  Forward — Examination 
of  Surreyor — Stamped  Approval  of  Conunittees  of 
Urban  Authority  with  Signatures  of  Respect  ire 
Cliairmen — Confirmation  by  Urban  Authority  — 
Written  Consent — Sect.  3  of  the  Public  Health 
(^Buildings  in  Streets)  Act,  1888  (51  &  52  Vict. 
c.  52).] — The  appellant  was  convicted  under 
sect.  3  of  the  Public  Health  (Buildings  in  Streets) 
Act,  1888,  for  erecting  and  bringing  forward 
certain  bay  windows  of  the  house  in  a  street 
beyond  the  front  main  wall  of  the  house  or 
building  on  one  side  of  his  house  in  the  same 
street.  The  appellant  had,  before  commencing 
to  build,  submitted  plans  of  his  house  to  the 
respondents.  These  plans  were  examined  by  the 
respondents'  surveyor,  and  submitted  to  the 
"Roads"  and  "Health"  Committees  of  the 
respondent  council,  and  the  committees  stamped 
their  approval  on  the  plans,  and  the  approval 
was  signed  by  their  respective  chairmen.  The 
respondent  council  duly  confirmed  the  approval. 
The  plans  thus  submitted  and  approved  showed 
a  contemplated  "bringing  forward"  of  certain 
bay  windows  beyond  the  front  main  wall  of  the 
building  on  one  side  of  the  said  house.  The 
attention  of  neither  of  the  said  committees  nor 
of  the  respondent  council  was  specifically  called 
to  the  intended  projection.  The  respondents 
contended  (_infer  alia^  that  the  approvals  and 
confirmation  only  extended  to  approval  of  the 
plans  as  complying  with  their  bye-laws  as  regards 
building  construction  and  drainage,  and  that, 
therefore,  they  had  given  no  "  written  consent  " 
to  the  said  "  bringing  forward  "  within  sect.  3  of 
the  above-mentioned  Act. 

Held— that  there  was  a  "written  consent" 
within  the  section. 

Merrett  v.  Charlton  Kings  Urban  District 
[Council,  (1903)  67  J.  P.  419— Div.  Ct. 

108.  Bringing  Forward  of  Building  beyond 
the  Front  Slain  Wall  of  House  ''on  either  side 
thereof — Building  Brought  Forward  beyond 
the  Front  Main  Wall  of  House  on  one  side  and 
not  on  theother— Offence— Public  Health  {Build- 
ings in  Streets)  Act,  1888  (51  &  52  Vict.  c.  52), 
,j.  3.] — The  respondent,  the  occupier  of  a  corner 
house,  put  up  a  shop  front  in  front  of  his  own 
main  wall  which  projected  beyond  the  nuiin 
front  wall  of  the  house  on  one  side  of  it,  but  did 
not  project  beyond  the  front  main  wall  of  the 
house  on  the  other  side,  which  was  separated 
from  the  respondent's  house  by  a  cross  street. 

Held — that  the  respondent  had  committed  an 
offence  against  sect.  3  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888,  which  forbids 
the  erection  or  bringing  forward,  without  the 
consent  of  the  urban  authority,  of  any  house  or 
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building  be^'ond  the  front  main  wall  of  the  house 
or  building  on  either  side  of  the  same. 

Anderson  v.  Richards,  (1906)  70  J.  P.  231  ;  4 
[L.  G.  R.  404— Div.  Ct. 

(b)  Continuing  Offence, 

109.  Xoticonformity  unt/i  Bye-lcnv  —  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  158.]— 
The  appellants,  Ijuilders,  were  convicted  for 
building  a  house  in  such  a  manner  as  not  to  be 
in  conformity  with  a  bj-e-law  made  by  the 
respondents,  the  urban  sanitary  authority,  and  it 
was  further  found  that  the  appellants  were  not, 
and  had  not  been,  in  possession  of  the  building 
or  premises  since  the  date  of  the  conviction,  and 
had  no  right,  power,  or  authority  to  go  upon  the 
premises  after  the  date  of  that  conviction.  For 
failure  to  comply  with  a  notice  subsequently 
given  by  the  respondents  to  the  appellants 
requiring  them  to  put  an  end  to  the  state  of  the 
building  which  was  contrary  to  the  bye-law,  the 
appellants  were  again  convicted. 

Held — that  because  the  appellants  could  not 
have  complied  with  the  notice  without  com- 
mitting a  trespass  they  were  not  liable  to  be 
convicted  for  having  failed  to  comply  with  it. 
The  facts  atimitted  did  not  constitute  a  con- 
tinuing offence  under  the  bye-law  and  sect.  158 
of  the  Public  Health  Act,  1875. 

Welsh  &  Son  r.   West  Ham  Corporation, 

[1900]  1  Q.  B.  324  ;  69  L.  J.  Q.  B.  114  ;  82 

L.  T.  262  ;  16  T.  L.  R.  114— Div.  Ct. 

110.  Building  Erected  in  Contravention — Con- 
tiction  —  Suhsequent  Summons  for  Continuing 
Offence — Etidence.^ — Upon  a  charge  for  per- 
mitting to  continue  a  building  erected  contrary 
to  bye-laws,  if  is  not  sufficient  to  merely  prove  a 
previous  conviction  of  the  defendant  for  erecting 
the  same  building.  Some  evidence  must  be 
given  as  to  who  was  responsible  for  permitting  it 
to  continue. 

POMEROY  AND  ANOTHER  ('.  MALVERN  URBAN 

[Council,  (1903)  67  J,  P.  375  ;  19  T,  L.  R. 
597  ;  89  L,  T.  555— Div.  Ct. 

And  see  No.  120,  infra. 

111.  Bomeatic  Buildings — Sufficiency  of  Space 
in  Rear  of  Building — Bigging  out  Bayili.'] — A 
brewery  company  erected  certain  outbuildings 
on  land  belonging  to  them,  adjoining  their  hotel 
with  stables  and  yard,  by  sufficiently  excavating 
a  steep  bank  sloping  down  to  the  high  road  to 
enable  them  to  place  the  buildings  on  the  level 
of  the  high  road.  The  back  wall  of  these  build- 
ings was  built  right  up  against  the  portion  of 
the  bank  remaining  unexcavated,  and  the  top  of 
the  bank  was  now  about  one  foot  higher  than 
the  level  of  the  back  wall  of  the  new  buildings. 

The  rural  district  council  refused  to  approve 
plans  of  these  buildings,  as  contravening  the 
bye-laws  under  the  Public  Health  Acts.  The 
company  having  nevertheless  erected  the  build- 
ings, were  convicted  by  the  justices  for  a  breach 
of  the  bye-laws  and  fined.    A  case  was  stated  for 


the  opinion  of  the  High  Court,  which  affirmed 
the  conviction. 

This  was  an  action  for  an  injunction  to  restrain 
the  company  from  continuing  to  contravene  the 
provisions  of  the  bye-laws. 

Held — that  the  council  were  entitled  to  the 
injunction  asked  for. 

Attorney-General  v.  Friary,  Holroyd  & 
[Healy's  Breweries,. Ld.,  (1907)  71  J.  P. 
348  ;    23   T.    L.    R.    487 ;    5    L.   G.  R.  697— 

Warrington,  J, 
See  also  Nos,  102,  104,  127, 

(c)  Crown. 

112.  Exemption  of  *'■  Prisons"  —  Separate 
Warders^  Bouses — Whether  ivithin  the  ExemjJ- 
tion.] — Separate  warders'  houses,  having  no 
internal  communication  with  the  main  building 
of  the  prison  in  which  the  warders  were  employed, 
were  held  not  to  fall  within  the  exemption  of 
"prisons"  in  a  bye-law  providing  that  "the 
following  buildings  and  works  shall  be  exempt 
from  the  operation  of  these  bye-laws,  common 
gaols,  prisons,  ..." 

It  was  held,  however,  that  the  bye-laws  did 
not  bind  the  Crown. 

Gorton  Local  Board  of  Health  v.  Prison 
[Commissioners  (1887),  [1904]  2  K.  B. 
165,  (n.)  ;  73  L.  J.  K.  B.  1 14,  (n.)  ;  68  J.  P.  27  ; 
89  L.  T.  478,  (n.) ;  1  L.  G.  R.  838,  (n.)— Div.  Ct. 

(d)  Deposit  and  Approval  of  Flans. 

113.  Revised  Plan  —  Xon-ajjproval  —  Use  of 
Building  —  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  ss.  158,  loQ— Public  Health  Acts 
Amendment  Act,  1890  (53  &  54  Vict.  c.  59), 
s.  33.] — A  plan  of  a  building  called  "arcade" 
was  deposited  with  the  proper  authorities,  which 
sliowed  the  building  to  be  other  than  a  dwelling- 
house.  This  plan,  after  being  duly  approved 
and  passed  by  the  local  authorities,  was  altered 
and  called  "  arcade,  revised  plan  of  proposed 
domestic  conversion,"  and  deposited  with  the 
borough  surveyor,  but  never  approved  and 
passed. 

Held — that  all  the  effect  of  the  deposit  of 
the  revised  plan  for  domestic  conversion,  and 
its  not  having  been  disapproved  of  within  the 
month  by  the  local  authority,  was  that  the 
local  authority  could  not  object  to  the  build- 
ing qud  building.  The  building  was  not  unlaw- 
ful until  somebody  used  it  for  the  purpose  of 
habitation,  when  the  83rd  section  of  the  Public 
Health  Acts  Amendment  Act,  1890,  would  be 
contravened. 

F0LFORD  r.  Blatchford,  (1899)  80  L.  T   627  ; 
[19  Cox,  C.  C.  308— Div.  Ct, 

114.  Plans  Conforming  with  Bye-laics — Inter- 
ference with  alleged  Highway  —  Refusal  to 
approve  Plans  —  Mandamus.] — A  corporation 
who  are  the  guardians  of  highways  ought  not  to 
be  compelled  by  niandunnis  to  appi'ove  of  plans 
for  new  houses  which,  though  in  accordance  with 
the  bye-laws,  in  the  honest  opinion  of  that  body 
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would  interfere  with  an  alleged  highway  under 
their  charge. 

Rex  r.  West  Hartlepool  Corporation,  Ex 
[parte  Richardson,  (1902)  18  T.  L.  R.  1— 

Div.  Ct. 

115.  Pnhlic  Health  Acta — Erection  of  New 
Buildings — Coiitrarention  of  Bye-law— Plans  not 
deposited — Power  to  order  Buildinq  to  be  jnilled 
down— PuhUc  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  ss.  157,  158,  306.]— The  owner  of  an  old 
building,  constructed  of  brick  with  a  tiled  roof, 
removed  the  roof  and  began  to  build  on  the  walls 
thereof  and  upon  the  surrounding  ground  a  "  new 
building."  He  did  this  without  giving  notice  to 
the  local  surveyor  and  without  delivering  any 
plans,  as  he  was  bound  to  do  under  the  bye-law 
of  the  urban  sanitary  authority.  Some  six 
months  after  he  had  completed  the  new  building, 
he  was  summoned  by  the  urban  sanitary 
authority  to  show  cause  why  the  new  building 
should  not  be  pulled  down,  and  was  subsequently 
ordered  to  pull  it  down. 

Held — notwithstanding  the  fact  that  no  plans 
of  the  new  building  had  been  deposited,  and  that 
the  local  authority  had  not  therefore  disapproved 
them,  that  the  order  had  been  rightly  made. 
The  jurisdiction  of  the  local  authority  to  make 
the  order  was  not  afEected  by  the  time  that 
had  elapsed  since  the  completion  of  the 
building. 

Fairbrass  v.  Mayor  of  Canterbury,  (1903) 
[67  J.  P.   181  ;  1  L.  G.  R.  181— Div.  Ct. 

116.  Number  of  Houses  on  one  Plan  — 
Deposit  and  approral  of  Plan  under  old 
Bye-laws  —  Repeal  of  old  Bye-laws — '■^  Work 
commenced'"  after  Date  of  new  Bye-laws.'] 
— In  the  year  1897  a  "street"  plan,  show- 
ing the  street  (Colchester  Terrace)  now  in  ques- 
tion, was  deposited  by  a  landowner,  and 
approved  by  the  local  authority,  and  the  said 
plan  was  re-deposited  and  re-approved  in 
January,  1902.  In  1900  a  plan  for  thirty-one 
houses,  part  of  Colchester  Terrace,  shown  in  the 
first  plan,  was  deposited  and  approved. 

On  April,  19th,  1902,  notice  was  given  on 
behalf  of  the  appellant,  a  builder,  of  his  inten- 
tion to  build  twenty  houses  in  Colchester 
Terrace. 

On  June  6th,  1902,  new  bye-laws  with  respect 
to  buildings  were  sanctioned  by  the  Local 
Government  Board,  under  which  fresh  conditions 
as  to  the  thickness  of  party  walls,  &c.,  were 
imposed,  and  by  bye-law  80  of  such  bye-laws  it 
was  provided  :  "  From  and  after  the  date  of  the 
confirmation  of  these  bye-laws  the  following 
bye-laws  and  i)arts  of  bye-laws  relating  to  new 
streets  and  buildings,  shall  be  repealed,  except 
as  regards  any  work  conmienccd  before  the  date 
of  the  confirmation  of  this  bye-law. 

On  June  fith,  1902,  the  date  of  such  confirma- 
tion, some  of  the  thirty-one  houses  set  out  in  the 
plan  approved  in  1900,  had  not  been  connnenced  ; 
and  on  August  6th,  1902,  the  appellant  com- 
menced, on  some  of  the  vacant  sites,  work  which 


was  in  accordance  with  the  old,  but  not  with  the 
new  bye-laws. 

Held — that  the  plan  approved  in  1900  was 
not  a  plan  for  the  whole  of  the  buildings  shown 
thereon,  but  a  number  of  separate  plans  for  each 
building  ;  and  that  if  the  work  on  any  particular 
building  shown  on  the  plan  was  not  commenced 
before  June  6th,  1902,  such  approval  did  not 
authorise  the  erection  of  such  building  in 
contravention  of  the  new  bye-laws. 

It  is  a  question  of  fact,  whether  in  any 
particular  case  work  on  a  building  has  been 
commenced. 

Harrogate  Corporation  v.  Dickinson  (^infra') 
and  Withington  Urban  Distiict  Council  v.  Moore 
((1896)  60  J.P.  408)  considered. 

White  r.  Mayor  of  Sunderland,  (1903)  67 
[J.  P.  199  :  88  L.  T.  592  ;  1   L.  G.  R.  483— 

Div.  Ct. 

117.  Provision  tkat  Deposit  void  if  execution 
of  Work  not  commenced  wit/tin  certain  Period — 
Pla7i  s/ioicing  sererul  Buildings — Whether  one 
Plan  or  several  Plans — Harrogate  Corporation 
Act,  1893,  s.  27.]— A  local  Act  provided  that  the 
deposit  with  the  corporation  of  any  plan  of  any 
building  should  be  null  and  void  if  the  execution 
of  the  work  specified  in  such  plan  was  not  com- 
menced within  a  certain  period.  In  1894  the 
defendant  deposited,  and  the  plaintiflEs  approved, 
two  plans  showing  eleven  houses,  and  two 
stables  and  coach  houses.  Some  of  the  buildings 
shown  upon  the  approved  plans  were  erected 
within  the  period  specified  in  the  Act.  After 
the  expiration  of  that  period,  the  plaintiff  com- 
menced to  erect  other  buildings  shown  upon  such 
plans  without  depositing  fresh  plans. 

Held — that  the  plan  of  every  house,  or  stable 
and  coach-house,  was  a  separate  plan,  although 
they  were  all  included  on  the  two  sheets  deposited 
with  the  plaintiffs;  and  that,  therefore,  the 
deposit  was  null  and  void  so  far  as  such  plans 
related  to  the  buildings  which  were  not  com- 
menced within  the  period  specified  in  the  Act. 
Fresh  notices  and  deposits  of  plans  were  there- 
fore necessary. 

Decision  of  Wright,  J.  (67  J.  P.  100  ;  88  L.  T. 
299)  affirmed. 

Harrooate  Corporation  r.DicKiNsoN,[1904] 

[1  K.  B.  468  :  73  L.  J.   K.  B.  262  ;  68  J.  P. 

202  ;  90  L.  T.  41  ;  2  L.  G.  R.  525— C.  A. 

118.  Refusal  to  Approve  Pltins  —  Malice  — 
Action  for  Damages — Mandamus.] — An  action 
for  damages  will  not  lie  against  a  local  authority 
for  maliciously  refusing  to  approve  building 
plans. 

In  a  proper  case  a  mandamus  will  be  granted 
to  hear  and  determine  the  application. 

Davis  v.  Bromley  Corporation,  (1907)  71 
[J.  P.  513  ;  24  T.  L.  R.  11 ;  5  L.  G.  R.  1229— 

C.  A. 

See  also  Nos.  106,  107. 

(e)  Exemptions  and  Dispensations. 

119.  Dispensing  Poicer — "  Approved "  Plan.] — 
A  local  authority  empowered  to  make  bye-laws 
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foi'  the  regulation  of  buildings  is  bound  by  those 
bye-laws,  and  has  no  power  to  sanction  building 
plans  not  in  accordance  with  them.  They  have 
no  dispensing  power  —  unless  it  is  expressly 
given — and  any  purported  approval  of  plans 
contravening  such  bye-laws  is  inoperative  and 
invalid. 

The  approval  must  be  a  lawful,  and  not  a  mere 
actual,  approval. 

Mcintosh  V.  Ponti/pridd  Imjivorements  Com- 
pany (61  L.  J.  Q.  B.  161  :  8  T.  L.  R.  128,  203) 
followed. 

Yabbicom  r.  King,   [1899]   1  Q.  B.  444  ;   68 

[L.  J.  Q.  B.  560  ;  63  J.  P.  149  ;  47  W.  R.  318  ; 

SOL.  T.  159— Div.  Ct. 

120.  No  Power  of  Exemption  —  Beasonahle- 
7iess.'] — A  building  bye-law  is  not  unreasonable 
and  therefore  invalid  because  it  contains  no 
proviso  enabling  an  authority  to  make  an  excep- 
tion in  an  exceptional  case. 

It  must  be  presumed  that  in  a  proper  case  the 
authority  wiU  not  prosecute  for  a  trivial  breach, 
or  that  the  justices  will  take  advantage  of  the 
provisions  of  sect.  16  of  the  Summary  Jurisdiction 
Act,  1879. 

POMEROY  AND   ANOTHER   V.    MALVERN  URBAN 

[District  Council,  (1903)  67  J.  P.  375  ;  19 
T.  L.  R.  597  ;  20  Cox,  C.  C.  572— Div.  Ct. 

And  see  No.  110,  siq}ra. 

121.  Bye-laio  reserving  no  Power  of  Eveniptlon 
—  JJnreaso nobleness —  Validity—  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49),  s.  16.]  — 
It  is  desirable  ,but  not  essential  to  their  validity, 
that  building  bye-laws  should  provide  for  some 
power  of  exemption  in  special  cases. 

A  bye-law  made  by  a  rural  sanitary  authority, 
which  provides  that  every  new  building  shaU  be 
enclosed  with  walls  constructed  of  bricks,  stone, 
or  other  hard  and  incombustible  materials,  is 
not  unreasonable  and  ultra,  vires  because  it  does 
not  reserve  to  the  rural  authority  any  discretion 
to  permit  the  erection  of  a  building  not  enclosed 
with  walls  of  the  above  materials  in  any  circum- 
stances ;  but  the  justices  have  a  discretion  under 
sect.  16  of  the  Summary  Jurisdiction  Act,  1879, 
upon  a  summons  for  breach  of  such  a  bj-e-law,  to 
dismiss  the  summons  or  deal  with  it  otherwise  as 
the  occasion  may  deserve. 

Salt  v.  Scott-Hall,  [1903]  2  K.  B.  245  ;  72 
[L.  J.  K.  B.  627  ;  67  J.  P.  306  ;  52  W.  R.  95  ; 
88  L.  T.  868  ;  19  T.  L.  R.  518  ;  20  Cox,  C.  C. 

497— Div.  Ct. 

(f)  Floors. 

122.  Bye-laws  as  to  Buildings — Floors — Appli- 
cation of  General  Clause  securing  adequate 
Strength. '\ — Certain  rules  were  laid  down  by  the 
bye-laws  of  the  urban  authority  as  to  the 
quality,  measurement  and  strength  required  for 
timbers  for  floors  of  ordinary  construction.  By 
another  bye-law  there  was  a  general  clause 
requiring  all  floors  to  be  properly  constructed  of 
sound  and  suitable  materials  and  of  adequate 
strength.  I 


Held — that  a  floor  which  was  built  partly  of 
timber  and  partly  of  steel  came  within  the 
general  clause,  and  not  within  the  rules  appli- 
cable to  floors  built  entirely  of  timber. 

Towers  r.  Brown,   (1903)  2  L.  G.  R.   942— 

Div.  Ct. 

(g)  Notice. 

123.  Open  Space  in  Rear  of  Building — Xotice 
— Sufficiency  of  Notice.'] — By  a  bye-law  (No.  98) 
made  by  a  rural  district  council  and  duly  con- 
firmed, it  was  provided  that  where  a  person 
executes  any  work  to  which  the  building  bye- 
laws  applied  he  should  "  receive  notice  in  writing 
specifying  any  matters  in  respect  of  which  .  .  . 
the  execution  of  such  work  may  be  in  contraven- 
tion of  any  bye-law  relating  to  .  .  .  buildings " 
and  requiring  him  to  obey  the  bye-law.  The 
respondent  received  a  notice,  purporting  to  be 
made  under  their  bye-law,  from  the  surveyor  of 
the  council  to  the  following  effect :  "  I  am 
directed  by  this  council  to  draw  your  attention 
to  the  fact  that  a  wooden  erection  has  been  made 
in  the  backyard  of  your  property,  situate  at  No. 
20,  Avondale  Terrace,  Chester-le-Street,  contrary 
to  bye-laws  Nos.  53  and  96  of  the  bye-laws  relat- 
ing to  new  streets  and  buildings  in  force  in  this 
district,  and  you  are  hereby  requested,"  &c.  On 
an  information  against  the  respondent  it  was 
proved  that  he  had  contravened  the  terms  of 
bye-law  No.  53  of  the  council,  which  related  to 
the  aggregate  amount  of  open  space  required  to 
be  at  the  rear  of  any  new  domestic  buikling,  the 
required  distance  from  the  said  building  to  the 
boundary  of  adjoining  premises  and  the  required 
freedom  from  erection  within  the  limits  of  this 
open  space,  but  the  justices  dismissed  the  infor- 
mation on  the  ground  that  the  said  notice  was 
bad  in  law  in  that  it  did  not,  as  required  by  bye- 
law  No  98,  specify  the  matters  in  respect  of 
which  the  erection  of  the  building  contravened 
the  provisions  of  bye-laws  Nos.  53  and  96  referred 
to  in  the  notice. 

Held — that  the  justices  ought  to  have  enter- 
tained the  information  as  the  notice  was 
sufficient. 

Dickinson  v.  Forsyth,  (1904)  68  J.  P.  171  ;  90 
[L.  T.  30  ;  2  L.  G.  R.  1199— Div.  Ct. 

(h)  Kes  Judicata. 

124.  Deposit  of  Plan  of  Buildings  to  he  Erected 
— Deviation  from  Plan  —  Sum  inons — Dism issal 
by  Justices — Subsequent  Deviation  of  Substan- 
tially the  same  Character  with  regard  to  other 
Houses.] — The  respondent,  the  owner  of  a  build- 
ing estate,  deposited  a  specimen  plan,  in  accord- 
ance with  the  bye-laws,  of  certain  types  of 
houses  intended  to  be  erected.  Subsequently 
the  respondent  was  summoned  tor  deviating  from 
such  plan  in  regard  to  one  of  the  houses  in  four 
respects.  The  justices  dismissed  the  summons 
on  the  ground  that  these  were  not  substantial 
deviations  from  the  plan  deposited  by  the 
respondent. 

Subsequently  the  respondent  was  summoned 
for  deviation  from  the  deposited  specimen  plan 
in  regard  to  two  other  houses  in  the  same  row, 


627 


LOCAL   GOVERNMENT. 


628 


Buildings  and  Building  Bye-laws — Continued. 

on  the  ground  (as  found  by  the  justices)  of 
similar  deviations.  The  justices  dismissed  the 
summons  on  the  ground  that  the  matter  was 
res  judicata. 

Held — that  the  justices  were  bound  to  hear 
the  summons  on  its  merits,  and  that  the  matter 
was  not  res  judicata. 

Balby  -  CUM  -  Hexthoepe    Urban    District 

[Council  v.  Millard  (No.  1)  (1904)  68  J.  P. 

81  ;  2  L.  G.  R.  330— Div.  Ct. 

125.  Penalty  —  Offences  Against  —  Special 
Bemed;/ — Bkild  of  Attorney-General  at  the  Rela- 
tion of  the  Council  to  bring  Action  for  Injunction 
in  High  Court— Public  Health  Act,  1875 '(38  &  39 
Vict.  c.  55),  .w.  183,251].— The  Attorney-General 
is  entitled  to  an  injunction,  as  an  ancillary 
remedy,  to  restrain  the  breach  of  a  public  right 
in  the  same  way  as  a  private  person  is  so  entitled 
in  respect  of  a  breach  of  his  private  rights  ;  and 
this  is  so  in  a  case  where  the  public  right  has 
been  created  by  a  statute  which  also  provides  a 
special  remedy  for  its  breach,  as,  for  instance, 
the  recovery  of  a  penalty  in  a  summary  way. 

An  urban  district  council  having  by  its  bye- 
laws  prescribed  (amongst  other  things)  the  width 
of  new  streets  under  sect.  157  of  the  Public 
Health  Act,  1875,  and  imposed  penalties  for 
oifences  against  the  bye-laws  under  sect.  183, 
which  penalties  were,  by  sect.  251 ,  to  be  recovered 
before  a  court  of  summary  jurisdiction,  the 
Attorn ej'-General,  at  the  relation  of  the  council, 
brought  an  action  in  the  High  Court  against  the 
defendant,  who  had  contravened  the  bye-laws, 
for  iin  injunction. 

Held — that  the  action  lay ;  and  that  the 
injunction  should  be  granted. 

Attorney-General  v.  Ashbourne  Recrea- 
[tion  Ground  Co.  Ld.,  (1902)  51  W.  R. 
125  ;  19  T.  L.  R,  39  ;  72  L.  J.  Ch.  67  ;  67 
J,   P.  73;  87  L.   T.    561  ;    19  T.   L.  R.  40— 

Bucldey,  J. 

(i)  Bemedies  for  Breach. 

126.  Dangerous  Building — Xotlce  to  Owner — 
Erection  of  Hoarding — Recovery  of  Expense  by 
Local  Aufhorlti/  —  'J'owns  Iniprovcnient  Clauses 
Act,  1847  (10  ■&  11  Vict.  c.  34),  s.  7^— Public 
Health  Act.  1875  (38  &  39  Vict.  c.  55),  ss.  160, 
257.] — The  respondent  was  the  owner  of  pre- 
mises which  were  in  a  dangerous  condition.  Tlie 
appellants,  the  sanitary  authority  for  the  district, 
served  a  notice  upon  him  under  sect.  75  of  the 
Towns  Improvement  Clauses  Act,  1847,  which 
was  incorporated  by  sect.  160  of  the  Public 
Health  Act,  1875,  calling  upon  the  respondent 
to  take  down  or  repair  the  rouf  of  the  premises 
in  question.  The  respondent  having  failed  to 
comply  with  the  notice,  the  appellants,  in  pur- 
suance of  the  section,  caused  a  hoarding  to  be 
erected  in  front  of  the  premises.  A  formal 
demand  for  payment  of  the  expense  of  such 
hoarding  was  made,  and  such  demand  not  being 
complied  with  a  summons  was  issued.  The 
justices  dismissed  the  summons  on  a  ground 
that  the  three  months  allowed  by  sect.  257  of 


the   Public  Health  Act,  1875,  had  not  elapsed. 
The  sanitary  authority  appealed. 

Held — that  sect.  257  applied  only  to  cases  of 
apportionment,  and  that  the  justices  ought  to 
have  convicted. 

UsK  Urban  District  Council  v.  Mortimer, 

[(1904)  68  J.  P.  38  ;    90  L.  T.  25  ;  20  T.  L.  R. 

96  ;  2  L.  G.  R.  13.5— Div.  Ct. 

127.  Enforcement  —  Statutory  Remedy  — 
Bemedy  by  Mandatory  Injunction — Proceedings 
before  Justices — Proceedings  by  Attorney-  General 
— Double  Bemedy  ayalnst  same  Defendant — 
Laches — Public  Health  (^Buildings  in  Streets') 
Act,  1888  (51  &  52  Vict.  c.  52),  s.  3.]— The 
defendants  commenced  to  erect  a  building  con- 
trary to  the  provisions  of  the  Public  Health 
(Buildings  in  Streets)  Act,  1888  (51  &  52  Vict, 
c.  52),  s.  3,  and  after  due  notice,  were  sum- 
moned by  the  urban  authority  before  petty 
sessions  and  fined.  The  defendants  paid  the 
tine  and  continued,  and  threatened  to  complete 
the  erection  of  the  building.  The  Attorney- 
General,  at  the  relation  of  the  urban  authority, 
moved  for  a  mandatory  injunction  to  compel  the 
pulling  down  of  so  much  of  the  building  as 
infringed  against  the  statute.  The  defendants 
objected  to  the  action  on  the  double  ground  that 
the  only  remedy  was  the  one  given  by  statute, 
that  if  there  was  a  double  remedy  by  proceedings 
before  the  justices  and  an  injunction,  only  one 
could  be  adopted,  and  further,  that  there  had 
been  laches  in  reference  to  the  proceedings. 

Held — that  it  was  lawful  for  the  Attorney- 
General  to  take  action,  although  there  was  also 
a  statutory  remedy  ;  that  as  the  offence  was  a 
continuing  one,  the  Attorney-General  could  sue 
for  an  injunction,  although  proceedings  had  been 
taken  before  the  justices  ;  that  in  fact  there  had 
been  no  laches,  and,  there  having  been  a  breach 
of  the  law,  a  mandatory  injunction  must  be 
granted. 

Attorney- General  v.  Ashbourne  Becreatlon 
Ground  Co.  ([1903]  1  Ch.  101  ;  72  L.  J.  Ch.  67  ; 
67  J.  P.  73  ;  51  W.  R.  125;  87  L.  T.  561  ;  19 
T.  L.  R.  39  — Buckley,  J.,  No.  125,  supra) 
followed. 

Attorney-General    r.   Wimbledon   House 

[Estate  Co.,  [1904]  2  Ch.  34  ;  73  L.  J.  Ch. 

593  ;   68  J.  P.  341 ;    91  L.  T.  163  ;    20  T.  L.  R. 

489  ;  2  L.  G.  R.  826— Farwell,  J. 

(j)  Waterworks. 

128.  Watera'orlts—  Works  on  Land  under  Private 

Act — Prlrafe  Act  not  to  ajiph/  to  general  Sanitary 
Act—Watericorhs  Clauses  'Act',  1847  (10  &  U 
Vict.  c.  17),  .V.  '■.y^-Crrand  Junction  WatcraH>rks 
Act,  lSr>2— Public  Health  (Building  in  Streets) 
Act,  1888  (51  &  52  Vict.  e.  52),  s.  3.]— By  the 
Waterworks  Clauses  Act,  1817  (10  &  11  Vict.  c. 
17),  s.  93,  it  is  enacted  : — "  That  nothing  herein 
or  in  the  special  Act  contained  shall  be  deemed 
to  exempt  tlie  undertaker  from  any  general  Act 
relating  to  waterworks  or  any  Act  for  improving 
the  sanitary  condition  of  towns  and  populous 
districts   which  may   be   passed    in    the    same 
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session  of  Parliament  in  which  the  special  Act 
is  passed  or  an}'  future  session  of  Parliament." 

By  the  Grand  Junction  Waterworks  Act,  1852, 
the  appellants  were  empowered  to  carry  out 
certain  works  which  by  sect.  25  were  to  be  com- 
pleted within  five  years,  "  provided  always  that 
this  Act  or  anything  therein  contained  shall  not 
restrain  the  company  from  extending  their  works 
.  .  .  whenever  it  shall  be  necessary  for  the 
purpose  of  supplying  water  ..." 
iQ?/  sft  12  of  the  Waterworks  Clauses  Act, 
1847,  which  was  incorporated  in  the  Private  Act 
of  1852,  the  appellants  were,  subject  to  the  pro- 
vision of  their  special  Act  or  Acts,  incorporated 
therein,  empowered  to  alter  any  works  and  to 
erect  such  buildings  on  the  lands  authorised  to 
be  taken  by  them  as  they  shall  think  proper  for 
supplying  their  district  with  water. 

By  sect.  3  of  the  Public  Health  (Building  in 
Streets)  Act,  1888  (51  &  .52  Vict.  c.  52)  ft  is 
enacted  "1  hat  it  shall  not  be  lawful  in  any 
urban  district,  without  the  written  consent  of 
the  urban  authority,  to  erect  or  bring  forward 
any  h()use  or  building  beyond  the  front  main 
wail  of  the  house  or  building  on  either  side 
^tl-  '°  ^^^^  ^^^^  street,  nor  to  build  any 
addition  to  any  house  or  building  on  either  side 
of  the  same." 

In  October,  1897,  the  appellants,  finding  it 
necessary  to  extend  their  works  and  to  build  a 
further  engine-house  on  their  lands,  proceeded  to 
erect  an  engine-house  beyond  the  front  main 
walls  of  each  of  the  buildings  immediately  adjoin- 
ing on  either  side  thereof.  The  respondents 
disapproved  the  plans  and  refused  to  give  their 
consent  to  the  erection.  Directly  the  building 
was  above  the  level  the  respondents  gave  the 
appellants  formal  notice,  pursuant  to  the  statute, 
and,  upon  the  appellants  continuing  tHe  work 
issued  summonses  for  offences  under  the  Public 
Hedth  (Buildings  in  Streets)  Act,  1888. 

The  magistrates  held  that  the  appellants  had 
been  guilty  of  offences  in  so  erecting  and  con- 
tinuing the  engine-house,  and  convicted  the 
appellants. 

Held— that  the  conviction  was  right. 
Grand  Junction  Waterworks  Co.  v.  Hamp- 
[ton   Urban   District   Council    fNo    2) 
(1898)  67  L.  J.   Q.   B.   903;  79  L.   T.  176- 

Div.  Ct. 

129  Watei-  Tower  erected  hy  Company  under 
bpecml  Act~No}i-com2)Uance  with  Bye-laws  of 
district  Council— Waterworks  Clauses  Act,  1847 
Wn-^M  ^^'=*-  "■•  ^^)'  '■  ^'^-Public  Health  Act, 
187o  (38  &  39  Vict.  c.  55),  s.  157.]-TheUckfield 
District  Council  laid  two  informations  against 
the  respondent  water  company  for  having  begun 
to  build  a  water  tower  without  giving  any  of 
the  notices  prescribed  by,  or  in  any  otherwise 
complying  with  the  provisions  of  certain  bye- 
la  w.s  made  by  the  council  under  powers  conferred 
on  them  by  the  Public  Health  Act,  1875. 

The  justices  dismissed  the  information  on  the 
gi'ound  that  as  the  erection  of  the  water  tower 
was  expressly  authorised  by  the  company's 
Private  Act  of  1897,  the  byelaws  did  not  apply. 

Held    on   appeal)— that    the    justices   were 


wrong.  The  Special  Act  a  as  merely  to  enable 
the  respondent  company  to  build  the  water- 
tower  on  land  belonging  to  someone  else  ;  but 
being  so  empowered,  they  were  then  in  the  same 
position  as  a  private  person  intending  to  erect  a 
building  on  his  own  land,  and  under  a  similar 
obligation  to  comply  with  bye-laws  duly  made 
under  the  Public  Health  Act,  1875,  which  Act, 
although  not  expressly  incorporated  in  the 
respondent  company's  Private  Act  of  1897,  must, 
in  the  absence  of  any  expression  to  the  contrary, 
be  held  to  apply. 

Held,  also,  that  there  was  no  such  incon- 
sistency between  the  powers  conferred  by  the 
Special  Act  of  1897  upon  the  respondents  to  erect 
their  tower  and  the  provisions  of  the  Public 
Health  Act,  1875,  empowering  the  appellants  to 
make  bye-laws,  as  would  support  an  inference 
that  the  latter  had  been  repealed. 

Cckfield  Rural  Council  r.  Crowborough 

[District  Water  Co.,  [1899]   2  Q  B  664  • 

68  L.  J.  Q.  B.  1009  ;    48  W.    R.  63  ;  81   L  t' 

539  ;  16  T.  L.  R.  3— Div.  Ct. 

See  also  No.  101. 

(k)  Words,   Construction  of:  ■' New  Building," 
"Building,"  'Sign,"  "Letting,"  etc. 
And  see  No.  112. 

130.  Wooden  Structure— PuUic  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  Ul— Local  Govern- 
ment Act,  1858  (21  &  22  Vict.  c.  98),  s.  34.]— A 
bye-law  made  by  a  municipal  corporation  under 
sect.  34  of  the  Local  Government  Act,  1858 
(since  repealed),  provided  that  a  person  intend- 
ing to  erect  a  "  new  building  "  must  give  four- 
teen days'  notice  to  the  corporation,  and  deliver 
plans  showing  the  thickness  of  the  walls,  the 
dimensions  of  the  rooms,  the  situation  of  the 
fireplaces,  stoves,  chimneys,  and  flues,  and 
generally  the  position,  form,  and  dimensions  of 
the  several  parts  of  the  building,  and  of  the 
water-closet,  privy,  gully,  drain,  ashpit,  &c. 

Held — that  a  wooden  structure  belonging  to 
the  respondents,  20  feet  each  way  and,  at  the 
apex  of  a  slanting  roof,  12  feet  high,  in  the 
centre  of  an  acre  of  ground— to  which  the  public 
has  no  access — part  of  which  was  used  by  the 
respondents  as  a  builders'  yard,  the  structure 
being  used  as  a  stable,  was  a  "  new  building  " 
within  the  meaning  of  the  bye-law. 

South  Shields  Corporation  v.  Wilson 
[Bros.,  (1901)  65  J.  P.  294  ;  84  L.  T.  267  • 
17  T.    L.    R.    247;     19    Cox,    C.    C.    667— 

Div.  Ct. 

131.  Movalle  Wonden  Shelter  for  Weighing 
Machine— Movable  Wooden  Refreshment  Stall— 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  157.]— An  urban  sanitary  authority  passed  a 
bye-law  under  the  powers  conferred  by  the 
Public  Health  Act,  1878,  s.  157,  that  "every 
person  who  shall  erect  a  new  building  shall 
cause  such  building  to  be  enclosed  with  walls 
constructed  of  good  bricks,  stone,  or  other  hard 
and  incombustible  materials  properly  bonded 
and  solidly  put  together." 
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Ill  Archer's  case  the  structure  was  wooden, 
measuring  10  feet  by  7  feet,  with  a  height  of 
I()  feet,  as  a  shelter  for  a  large  weighing 
machine  on  the  esplanade,  where  the  public 
stopped  for  the  purpose  of  using  the  weighing 
machine.  It  was  not  fixed  to  the  ground,  and 
there  were  no  sanitary  arrangements  in  it,  nor 
any  provision  for  artificial  lighting  or  heating. 

In  Komanis'  case  the  structure  was  a  wooden 
shelter,  measuring  9  feet  3  inches  by  (>  feet 
11  inches,  with  a  height  of  7  feet  5  inches,  to 
shelter  a  counter  on  which  tea,  coffee,  and  light 
refreshments  were  sold  on  the  esplanade.  It 
was  without  sanitary  or  drainage  arrangements, 
or  provision  for  artificial  lighting  or  heating. 
It  could  be  readily  removed. 

Held — that  neither  of  such  structures  was  a 
"new  building"  within  the  meaning  of  the 
bye-law. 

Southend-on-Sea  CORPORATIO^f  r.  Archer  ; 

[Southend  -  on  -  Sea     Corporation      v. 

EOMANIS,     (1901)    70    L.    J.    K.  B.  328;  fi5 

J.  P.  292  ;  84  L.  T.  264  ;  17  T.  L.  E.  21.'-)  ;  19 

Cox,  C.  C.  660— Div.  Ct. 

132.  Bricli-klln — Building  "  iificd  exclusively 
for  the  working  of  srich  Mine'' — Exemption — 
Puhlic  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  157,  158.] — A  bye-law  made  by  a  borough 
corporation  acting  by  the  council  as  urban 
sanitary  authority  exempted  "  any  building  (not 
being  a  dwelling-house)  erected,  or  intended  to 
be  erected,  in  connection  with  any  mine  or 
intended  to  be  used  exclusively  for  the  working 
of  such  mine "  from  the  operation  of  certain 
bye-laws  dealing  with  new  buildings.  The 
respondent  erected  a  brick-kiln  in  connection 
with  a  brick  field  from  which  fireclay  was 
extracted.  The  fireclay  was  not  saleable  as  an 
article  of  merchandise  until  it  had  passed 
through  the  kiln.  The  magistrates  were  of 
opinion  that  the  word  "  mine  "  in  the  bye-laws 
should  be  construed  in  accordance  with  the 
definition  contained  in  the  Mines  Regulation 
Act,  1887,  and  if  so,  upon  the  evidence  they 
found  as  a  fact  that  the  kiln  "  was  used 
exclusively  for  working  such  mine." 

Held— that  the  Coal  Mines  Regulation  Act, 
1887,  had  nothing  to  do  with  the  matter  at  all  ; 
that  the  magistrates  really  came  to  the  con- 
clusion on  the  facts  that  this  particular  kiln  was 
used  exclusively  for  the  working  or  winning  of 
the  particular  material  in  the  sense  that  the  clay 
would  not  be  got  at  unless  there  was  a  kiln  to 
turn  it  into  bricks  practically  speaking  at 
the  mine  ;  that  the  Court  did  not  see  its  way  to 
reversing  the  decision  of  the  magistrates  ;  and 
that  the  brick-kiln  was  therefore  exempt  under 
the  bye-law. 

Tylecote  r.  Morton,  (1902)  66  J.  P.  136;  85 
[L.  T.  692— Uiv.  Ct. 

133.  Nrirl ij-huilt  IIounp — Xot  get  Certifed  for 
Hdhifdtion —  Ocriipiition  hy  ('uretdhcr.']  —  An 
owner  of  newly-ljuilt  houses,  which  had  not  yet 
been  certified  as  fit  for  habitation,  allowed  a 
caretaker  to  occupy  one  of  them. 


Held — that  he  could  not  be  convicted  for 
having  "let  "  the  house  in  contravention  of  the 
building  bj-e-laws. 

GowEN  V.  Sedgwick,  (1904)  68  J.  P.  484— 

[Div.  Ct. 

134.  Stahlrsfor  Horses — Building  constructed 
or  itdapted  to  be  used  as  a  place  of  habitual 
Binplogment  for  any  Person  in  any  Manufacture, 
Trade  or  Business  —  Public  Health  Act,  1875 
(35  k,  36  Vict.  c.  55),  s.  157.] — The  appellant  was 
summoned  for  infringement  of  a  bye-law  made 
by  the  respondents  which  provided  that  no 
building  should  be  erected  except  of  brick  or 
incombustible  material  "  subject  to  certain 
exceptions."  One  of  these  exceptions  was  in 
the  case  of  a  building  which  should  "  not  be 
constructed  or  adapted  to  be  used,  either  wholly 
or  in  part,  for  human  habitation,  nor  as  a  place 
of  habitual  employment  for  any  person  in  any 
manufacture,  trade  or  business."  The  appellant 
had  erected  a  building  in  timber  and  roofed  in 
wood,  which  was  divided  by  partitions  which 
did  not  extend  above  the  ends  of  the  roof.  One 
end  was  used  as  a  cement  store,  the  middle 
portion  as  a  timber  store,  and  the  other  end  was 
a  stable.  The  respondents  contended  that  the 
stable  infringed  tlae  bye-law  as  to  the  erection 
of  new  buildings. 

Held — that  the  bye-law  did  not  apply,  as  the 
stable  was  not  adapted  to  be  used,  either  wholly 
or  in  part,  as  a  place  of  habitual  employment 
for  any  person  in  any  manufacture,  trade  or 
business. 

LiNZELL  r.  Felixstowe  and  Walton  Urban 

[District   Council,   (1904)  68  J.  P.  208; 
90  L.  T.  388  ;  2  L.  G.  R.  372— Div.  Ct. 

135.  Alteration  of  Old  Building  —  Bejected 
Plan — Undertaking  —  Eaxtbourne  Iniproreiiicnt 
Act  (48  &  49  Vict. ' c.  clxv.)  1885.]— A  local  Act 
enacted  that  every  undertaking  given  by  or  on 
behalf  of  the  owner  of  property  on  the  passing 
of  plans  should  be  binding  upon  the  owner 
of  the  property  for  the  time  being.  Plans 
were  submitted  for  alterations  and  addi- 
tions to  certain  premises,  and  were  endorsed 
with  an  undertaking  that  the  premises 
should  not  be  used  as  a  dwelling-house. 
These  plans  were  rejected  by  the  local  authority 
because  they  provided  insufficient  air  space. 
Other  plans  were  afterwards  submitted  and 
approved,  and  the  work  was  done  according  to 
the  latter  plans. 

Held — that  there  was  no  evidence  of  any 
uiulertaking  within  the  meaning  of  the  Act 
binding  upon  the  owner  of  the  premises. 

The  local  Act  also  contained  a  provision  that 
the  conversion  of  one  dwelling-h<iuse  into  two 
or  more,  and  the  re-conversion  into  a  dwelling- 
house,  of  a  building  discontinued  as  a  dwelling- 
house,  should  be  deemed  to  be  the  erection  of  a 
new  building.  A  bye-law  made  under  the  Act 
laid  down  certain  conditions  for  the  occupation 
of  a  new  dwelling-house. 

A  block  of  three  shops  with  dwelling-rooms 
over  each  was  converted  into  one  shop  in  1892  ; 
the  upper  part  of  the  whole  block  was  occupied 
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as  one  dwelling  from  1900  to  1903  ;  in  1903  the 
shop  was  again  divided  into  three  shops,  and  the 
upper  part  correspondingly  divided  into  three 
dwellings. 

Held — that  the  alteration  of  the  upper  part 
into  three  dwellings,  and  its  occupation  as  such, 
were  the  erection  of  a  new  building  and  the 
occupation  of  a  new  dwelling-house  within  the 
meaning  of  the  Act  and  bje-Iaw. 
Hall    and    Others    r.    Eastbourne    Cor- 

[PORATION,     (1905)     69     J.     P.     369  -  Ld. 
Alverstone,  C.J. 

136.  Building  Operations  commenced  before 
Hyp-laws  cuiiie  into  Force — Operations  sttb- 
sequetdly  co)diui/ed.~\ — A  builder  was  convicted 
on  several  informations  for  that  he,  being  a 
person  erecting  a  new  buikling,  had  contra- 
vened certain  building  bye-laws  of  a  rural  district 
council  with  regard  to  new  buildings.  Between 
March  and  May,  1904,  the  builder,  assisted  by 
his  father  and  a  labourer,  dug  trenches  in  a  plot 
of  his  ground  for  the  foundations  of  a  block  of 
cottages.  He  then  laid  concrete  foundations  in 
the  trenches,  and  laid  from  two  to  four  courses  of 
brickwork  at  the  corners  of  the  block.  The 
bricks  for  the  block  were  ordered  in  April,  and 
in  July  the  builder  contracted  with  one  X.  to  do 
the  work  of  building  the  rest  of  the  block.  No 
work  was  done  on  the  block  from  the  end  of  May 
to  October  11th,  190i,  when  X.  commenced  his 
work,  in  respect  of  which  the  informations  were 
laid.  Before  August  31st,  1904,  there  were  no 
bye-laws  in  force  relating  to  new  buildings 
within  the  district  where  the  block  was  being 
built.  Such  bye-laws  were  made  by  the  rural 
district  council  in  August,  1904,  and  confirmed 
by  the  Local  Government  Board  on  the  31st  of 
that  month.  The  builder  was  convicted  for 
infringing  certain  of  these  bye-laws. 

Held — that  the  block  was  not  a  "  new  build- 
ing "  within  the  meaning  of  the  bye-laws,  and 
that  therefore  the  convictions  must  be  quashed. 

Hubbard    r.     Bromlky     Rural    District 
[Council,  (1905)  67  J.  437— Div.  Ct. 

137.  Alteration  of  old  Building — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55).  ss.  157, 
159.]— Section  159  of  the  Public  Health  Act, 
1875,  is  not  an  exhaustive  enumeration  of  all  the 
instances  where  the  re-erection  of  an  old  building 
should  be  considered  to  be  the  erection  of  a  new 
building. 

In  every  case  it  is  a  question  of  fact  for  the 
justices  x^hether  an  old  building,  exempt  from 
the  operation  of  the  bye-laws,  is  being  so  recon- 
structed or  re-erected  as  to  be  a  new  building 
within  their  operation. 

Hobbs  V.  Dance  ((1873)  L.  R.  9  C.  P.  30  ;  43 
L.  J.  M.  C.  21  ;  22  W.  R,  90  ;  29  L,  T.  687) 
explained. 

James  v.  Wyvill  ((1884)  48  J.  P.  725  ;  51  L.  T. 
237— Div.  Ct.)  followed. 
Redruth  Brewery  Co.  v.  Redruth  Urban 

[District  Council,  (1905)  69  J.  P.  78  ;  3 
L.  G.  R.  130— Div.  Ct. 
See  also  No.  115,  supra. 


138.  One  Building  or  Srrcral — Erection  of 
Domestic  Building  in  Blocks — Single  Entrance 
— Througli  Communication — Adapted  for  use  by 
more  than  one  Person.'] — A  building  was  con- 
structed in  three  blocks  each  of  two  storeys,  and 
two  blocks  each  of  one  storej'^,  all  structurally 
united  together,  and  designed  for  use  as  stables 
and  coach-houses.  There  was  only  one  entrance, 
from  which  a  continuous  way  ran  through  all 
the  blocks.  The  building  could  easily  be 
adapted  for  use  by  more  than  one  person.  Upon 
action  brought  by  a  local  authority  to  restrain 
the  defendants  from  building  so  as  to  contravene 
their  bye-laws  respecting  air  space,  and  also  in 
other  respects  : — 

Held — that  the  building,  although  it  might 
be  adapted  for  use  by  more  than  one  person,  was 
structurally  constructed  as  one  building,  and 
must  be  treated  as  being  one  building,  and  that, 
being  such,  it  complied  with  the  bye-laws. 

Attorney-General  and  Wood  Green  Urban 
[District  Council  v.  Melville  and 
Another,  (1906)  70  J.  P.  17  ;  93  L.  T. 
612  ;  4  L.   G.  R.  166— Kekewich,  J. 

139.  Projections — Pole  Carrying  Flag — Liver- 
pool  Dnprorement  Act,  1882  (45  «k46  Vict.  c.  Iv.), 
s.  36.] — A  local  Act  provided  that  it  should  not 
without  the  corporation's  consent  be  lawful  to 
"  place,  fix,  or  hang  any  door,  shutter,  trap,  plat- 
form, shoot,  sign,  cathead,  crane,  hoist,  or  other 
apparatus  or  thing  in  connection  with  any 
building  or  structure  so  as  to  project  over  the 
surface  of  any  street." 

The  respondent  erected  an  iron  pole  which 
projected  through  an  open  window  and  was 
bolted  to  the  building  :  from  the  pole  hung  a 
canvas  advertisement. 

Held — that  the  iron  pole  and  canvas  could 
be  considered  a  sign. 

GoLDSTRAW  V.  Jones,  (1907)  71  J.  P.  22  ;  96 
[L.  T.  30  ;  4  L.  G.  R.  1176— Div.  Ct. 

140.  Portable  Theatre — Temporary  Erection 
not  a  Buildi7i.g— Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  s.  157.] — A  portable  theatre,  con- 
structed of  wood,  and  erected  for  a  short  period 
only,  where  the  intention  of  the  proprietor  is  to 
move  to  another  locality  within  a  short  time,  is 
not  a  "building"  within  the  meaning  of  the 
Public  Health  Act,  1875,  s.  157,  or  of  bye-laws 
framed  in  pursuance  of  that  action. 

An  injunction  may,  therefore,   be  granted   to 
restrain  an  urban  district  council  from  pulling 
down  such  a  theatre  on  the  ground  that  it  does 
not  conform  with  their  bye-laws. 
Newell    r.     Ormskirk     Urban     District 

[Council,  (1907)  71  J.  P.  119— Lancaster 

Chan.  Ct. 

III.  MISCELLANEOUS. 

141.  Dairies  and  Coivsheds— Ventilation — Air- 
space—Order in  Council—''  As  if  enacted  by  this 
Act"—Co?itagious  Diseases  {Animals)  Act,  1878 
(41  &  42  Vict.  c.  74),  ss.  34  and  oS— Dairies, 
Cowsheds,  and  Milkshops  Order,  1885,  arts.  7,  8, 
and   13.] — By  sect.  34   (2)   of  the  Contagious 
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Diseases  (Animals)  Act,  1878,  power  is  given  to 
the  Privy  Council  (now  under  52  &  53  Vict. 
c.  30  the  Board  of  Agriculture)  to  make  by- 
order  regulations  as  to  {i/ifer  alia)  the  "  ventila- 
tion ' '  of  cowsheds  and  dairies.  The  Privy 
Council  made  an  order  regulating  "  ventilation 
including  air  space." 

Held — that  the  order  was  not  inconsistent 
with  the  statute. 

By  sect.  34  (5)  of  the  same  Act  the  Privy 
Council  can  delegate  its  powers  of  making 
regulations  to  the  local  authority.  By  the 
Dairies,  Cowsheds,  and  Milkshops  Order,  1885, 
art.  13,  it  delegated  this  power  to  make  {inter 
aliti')  regulations  as  to  "  ventilation  "  of  cowsheds 
ami  dairies  to  the  local  authority.  In  arts.  7  and 
8  it  itself  had  prescribed  certain  regulations  as  to 
"  ventilation  including  air  space  "  of  cowsheds 
and  dairies.  A  local  authority  prescribed  under 
art.  13  certain  regulations  as  to  air  space  in 
cowsheds. 

Held — that  these  regulations  were  within  the 
p:>wers  delegated  to  them  under  art.  13. 

When  an  Act  of  Parliament  declares  that 
orders  made  under  it  are  to  have  effect  "  as  if 
enacted  by  this  Act,"  orders  so  made  and  the 
Act  itself  are  to  be  read  as  one  statute  and  so 
construed. 

The  Chartered  Institute  of  Patent  Agents  v. 
Lockwood  ((1894)  A.  C.  347)  applied. 

Baker  r.  Williams,   [1898]    1    Q.  B.   23;  G2 

[J.  P.  21  ;  (;6  L.  J.  Q.  B.  880  ;  77  L.   T.  495  ; 

14  T.  L.  R.  12;  46  W.  R.  G4— Div.  Ct. 

142.  Pariah  Council — Costs  of  Action — Consent 
of  Parish  Meeting — Precept  to  Overseers — Man- 
damus— Local  Government  Act,  1894  (5(5  &  57 
Vict.  c.  73),  s.  11.] — A  parish  council  meeting 
incurred  law  costs  to  the  amount  of  £92  14.5.  lOd. 
in  an  action  by  them  to  establish  the  rights  of 
the  parish  to  the  water  supply  of  a  pump  erected 
by  the  parish,  in  which  they  were  unsuccessful. 
A  rate  of  M.  in  the  pound  would  only  produce 
£54  12.S".,  and  since  March,  1899,  when  the 
financial  year  began,  precepts  had  been  issued 
for  sums  amounting  to  £52.  Two  attempts  had 
been  made  to  call  a  parish  meeting  to  authorise 
the  levying  of  another  'id.  in  the  pound,  as 
directed  by  the  statute,  but  had  failed.  Upon  a 
rule  nisi  for  a  mandamus  to  the  parish  council 
to  issue  a  i)recept  to  the  overseers  to  pay  to  the 
treasurer  of  the  {>arish  out  of  the  poor  rate  the 
sum  due  for  law  costs  no  information  was  given 
as  to  the  parish  meeting's  consent  to  the  costs 
being  incurred. 

Held — that  the  consent  of  the  parish  meet- 
ing must  be  assumed,  and  the  mandamus  must 
issue. 

Reg.  v.  Stoke  Parish  Council,  (1900)64  J.  P. 
[343  ;  82  L.  T.  198— Div.  Ct. 

143.  Pates  —  Asijhims  Board  Expenses — 
Amounts  of  Contributions  from  County  and 
County  Boroughs  —  Ap/zortionment  —  Local 
Gorernment  Act,  1888  (51  &  52  Vict.  c.  41),  s.  33 


—Agricultural  Rates  Act,  1896  (59  &  60  Vict- 
c.  16),  ss.  1,  2,  3,  9 — Agricultural  Rates  Act, 
1896,  Ord.,  art.  17.]— By  the  Lancashire 
County  (Lunatic  Asylums  and  Other  Powers) 
Act,  1891,  a  lunatic  asylums  board  was  consti- 
tuted for  the  county  and  county  boroughs,  and 
the  Act  directed  tliat  part  of  the  expenses  of  the 
board  should  be  raised  every  year  by  contribu- 
tions from  the  county  and  county  boroughs  in 
proportion  to  their  respective  rateable  values  as 
ascertained  under  sect.  33  of  the  Local  Govern- 
ment Act,  1888. 

Held— that  the  Agricultural  Rates  Act,  1896, 
does  not  affect  the  local  Act  of  1891,  and  there- 
fore that  the  asylums  board  should  continue  to 
make  the  division  for  contributions  in  proportion 
to  the  rateable  values  as  ascertained  under  the 
Local  Government  Act  of  1896,  and  the  order  of 
the  Local  Government  Board  made  in  pursuance 
of  that  Act. 

Decision  of  Div.  Ct.  ([1899]  1  Q.  B.  759  ; 
68  L.  J.  Q.  B.  320  ;  47  W.  R.  361  ;  80  L.  T.  533 ; 
15  T.  L.  R.  220)  reversed. 

Lancashire  Asylums  Board  r.  Manchester 

[Corporation,  [1900]  1  Q.  B.  458  ;  69  L.  J. 

W\  B.  234  ;    64  J.  P.  101  ;    48  W.  R.  356  ;    82 

L.  T.  1  ;  16  T.  L.  R.  145— C.  A. 
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I.  SUMMARY  RECEPTION  ORDER. 

1,  Alleged  Lunatic — Placing  binder  proper 
Care  and  Control — Deemed  to  he  a  Lunatic — 
Lu7iacy  Act,  1890  (53  &  54  Vict.  c.  5),  .?.y.  13,  15, 
20.] — The  plaintiff  was  a  detective  sergeant  in 
the  Liverpool  police  force,  and  the  defendants 
were  his  superior  officers.  The  defendant 
Duckworth  accused  the  plaintiff  of  being  mad, 
and  informed  the  chief  constable  to  that  effect. 
Two  police  doctors  certified  that  he  was  unfit  for 
the  performance  of  his  duties  by  reason  of 
infirmity  of  the  mind,  and  an  expert  called 
in  by  the  watch  committee  agreed  with  the 
police  doctors,  and  the  plaintiff  was  removed  to 
the  workhoixse,  where  he  was  placed  in  a  padded 
room.  The  plaintiff's  claim  was  damages  for 
conspiracy,  and  false  imprisonment.  The  jury 
found  for  the  defendants  on  the  question  of 
conspiracy,  and  for  the  plaintiff  on  the  question 
of  false  imprisonment. 

Held — that  judgment  must  be  entered  for  the 
defendants  on  the  question  of  false  imprisonment 
as  well  as  on  the  question  of  conspiracy  ;  that  the 
words  "  under  proper  care  and  control  "  did  not 
refer  to  the  situation  of  the  man  at  the  police 
office,  but  to  the  circumstances  of  his  ordinary  life  ; 
that  there  were  ample  grounds  for  the  constable's 
taking  proceedings  under  sect.  13  of  the  Lunacy 
Act,  1890  ;  that  every  requisite  under  sect.  20 
existed  ;  and  that  the  finding  of  the  jury  ought 
to  be  disregarded  because  there  was  no  evidence 


to  justify  them  in  coming  to  the  conclusion  at 
which  they  had  arrived. 

Welsh  r.  Duckworth  and  Others,  (1902) 
[18  T.  L.  R.  633— Wills,  J. 

2.  ^'Alleged  Lunatic"  —  ^^  Deemed  to  he  a 
Lunatic  " — Person  "  Wandering  at  Large  " — 
Lvnacy  Act,  1890  (53  &  54  Vict.  c.  5).  'ss.  15, 
20.] — A  master  mariner  went  to  the  Minories, 
and  meeting  a  constable,  told  him  a  tale  about 
an  assault  upon  him.  The  constable,  seeing  that 
he  looked  wild  and  vacant,  suggested  that  he 
had  better  come  to  the  police-station  and  tell 
his  story  to  the  inspector.  The  master  went 
voluntarily  to  the  police-station  and  there 
repeated  his  statements  to  the  inspector.  The 
inspector  sent  for  a  medical  man,  who  was  quite 
unconnected  with  the  police,  and  he  came  and 
examined  the  master,  who  repeated  his  state- 
ments to  him.  The  medical  man  gave  a  certifi- 
cate that  the  master  was  not  responsible  for 
his  actions,  and  that  his  case  required  further 
investigation.  The  police  constable  was  then 
instructed  by  the  inspector  to  take  the  plaintiff 
to  the  City  infirmary,  and  this  was  done.  The 
master  sought  to  recover  damages  for  arrest  and 
false  imprisonment  against  the  constable i  and 
the  inspector. 

Held — that  judgment  ought  to  be  entered 
for  the  two  defendants  because  the  plaintiff  was 
after  the  certificate  of  the  medical  man  a  person 
deemed  to  be  a  lunatic,  and  not  being  under 
control,  was  wandering  at  large. 

Morris  v.  Atkins  and  Brooker,  (1902)   18 
[T.  L.  R.  628— C.  A. 

3.  Removal  of  Lunatic  to  WorMouse — Meaning 
of  "  Satisfied"  in  sect.  20  of  Lunacy  Act,  1890.'] 
—  By  the  Lunacy  Act,  1890,  s.  20,  if  a 
relieving  officer,  constable,  or  overseer  is 
"satisfied"  that  it  is  necessary  for  the  public 
safety,  or  the  welfare  of  an  alleged  lunatic  that 
he  should  immediately  be  placed  under  control 
he  may  remove  the  alleged  lunatic  to  the  union 
workhouse. 

Held — that  "satisfied"  means  "honestly 
satisfied,"  and  that  there  is  no  obligation  imposed 
upon  the  relieving  officer,  the  constable,  or  the 
overseer  to  take  reasonable  c.ire  to  satisfy 
himself  that  the  alleged  lunatic  is  a  dangerous 
lunatic. 

Harward    r.    Hackney    Union,    (1898)    14 
[T.  L.  R.  306— C.  A. 

II.  PRACTICE. 

4.  Ajjplication  hy  alleged  Lunatic — Inspection 
of  Documents — Appeal  from  Lord  Justice  sitting 
in  Lunacy  —Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  18  (5).] — Where  an  alleged  lunatic 
applies  to  have  inspection  and  to  take  copies  of 
documents  in  the  custody  of  the  official  solicitor 
as  receiver  for  the  estate,  with  a  view  to  the 
inquiry  in  lunacy,  the  proper  course  is  for  the 
master  in  lunacy,  who  has  chai'ge  of  the  inquiry, 
to  look  through  the  documents  himself,  and 
ascertain  what  are  relevant  to  the  inquiry. 
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And  per  cur.:  An  appeal  lies  from  a  Lord 
Justice  sitting  in  Lunacy  to  the  C.  A. 

Re  Cathcakt,  [1902]  \V.  N.  80  ;  113  L.  T.  Jo.  9 

— C.  A. 

5.  Consent  by  Gtiardian  ad  litem — B.  S.  C. 
Ord.  16,  r.  21.]  —  In  an  action  for  sale  in 
lieu  of  petition,  one  of  the  defendants  was  a 
married  woman  appearing  by  her  guardian 
ad  litem.  On  motion  for  judgment  the  question 
arose  whether  the  guardian  could,  by  virtue  of 
Ord.  16,  r.  21,  consent  to  the  evidence  being 
given  by  affidavit  without  obtaining  the  leave  of 
the  Court. 

Held — quoting  the  "  Annual  Practice,"  1904, 
p.  182,   that  the  guardian  ad  litem  could  give 
the  consent  without  the  sanction  of  the  Court. 
PiGGOTT    V.  ToOGOOD,  [1904]   W.  N.  130;   39 

[L.  J.  (N.C.)  329  ;  48  Sol.  Jo.  573— Buckley,  J 

6.  Dirorce — Petition  bij  Per.wn  detained  in 
Lunatic  Atujlum  under  Order  of  3Iaffistrate — 
Guardian  ad  litem.]  —  The  Court  granted  a 
decree  nixl  for  a  dissolution  of  marriage  on  the 
petition  of  a  person  detained  in  a  lunatic  asylum 
under  a  reception  order  made  by  a  magistrate, 
the  petitioner  appearing  by  his  guardian  ad 
litem. 

Baker  v.  Baker  ((1881)  6  P.  D.  12  ;  49  L.  J.  P. 
83— C.  A.)  followed. 
BURRELL    r.   BURRELL   AND   BLAKE,   (1901)    17 

[T.  L.  R.  41— Barnes,  J. 

7.  Inquisition — Bight  of  Lunatic  to  Traverse 
— Discretion  of  Judge  in  Lunacy — Lunacy  Act, 
1890  (53  &  54  Vict.'  c.  5),  s.  101.] — As  a  matter 
of  right  a  lunatic  is  entitled  to  leave  to  traverse 
the  inquisition.  But  the  judge  in  lunacy  may 
by  personal  interview  or  otherwise  satisfy  him- 
self that  the  application  is  bonajide,  and  that  the 
lunatic  is  capable  of  exercising  an  act  of  volition 
upon  the  subject. 

In  re  Camming  ((1852)  1  D.  M.  &  G.  537) 
applied. 

L\  RE  Gilchrist,  [1907]  1  Ch.  1  ;  76  L.  J.  Ch. 
[r,3  ;  95  L.  T.  739— C.  A. 

8.  Separation — Petitioner  of  Unsound  Mind — 
Inmate  of  Lunatic  ffoxpit/il — Access  to  Petitioner 
to  obtain  necessan/  Affidarit — Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  s.  U—Bules  and 
Bcgulations  in  Divorce  and  Matrimonial  Causes, 
1865,;-.  2.] — A  married  lady  of  unsound  mind 
who  was  an  inmate  of  a  lunatic  hospital  sought 
a  judicial  separation.  The  hospital  superintendent 
refused  the  managing  clerk  of  her  solicitors  and 
a  commissioner  of  oaths  access  to  the  lady  for 
the  purposes  of  obtaining  the  necessary  affidavit 
in  verification  of  the  petition  pursuant  to 
rule  2  of  the  Rules  and  Regulations  in  Divorce 
and  Matrimonial  Causes,  1865.  The  Commis- 
sioners in  Lunacy  indorsed  the  action  and 
refusal  of  the  superintendent.  The  Court  on 
motion  : — 

Held — that  the  lady  and  her  advisers  must 
be  afforded  the  necessarv  facilities  to  enable  the 


requirements  of  the  Matrimonial  Causes  Act, 
1857,  s.  41,  and  the  said  rule  2  to  be  complied 
with,  and  to  bring  the  case  properly  before  the 
Court,  and  made  an  order  against  the  Commis- 
sioners in  Lunacy  that  they  should  authorise  the 
access  sought  for. 

In  re  Petition  for  Judicial  Separation  ; 

[Ex    parte    Beecham,    [1901]    P.   65  ;    70 

L.  J.  P.  20  ;  84  L.  T.  63— Jeune,  P. 

III.  COMMITTEE  AND   RECEIVEE. 

9.  Conditional  Devise  to  Lunatic— Performance 

of  Condition  by  Committee  of  Lunatic's  Estate — 
Benefit  of  Lunatic  —  Jurisdiction  of  Court  to 
order  Performance  —  Statute  De  Prerogativa 
Regis  (17  Edw.  2,  stat.  1,  c.  10)— Lunacy  Act, 
1890  (53  Vict.  c.  5).] —Notwithstanding  the 
statute  De  Prerogativa  Begis,  the  Court  has 
power,  under  its  general  jurisdiction,  to  direct 
the  committee  of  the  estate  of  a  lunatic  to  elect 
on  behalf  of  the  lunatic  to  accept  a  devise  of 
land  made  to  him,  on  condition  that  the  devisee 
should  within  a  year  from  the  death  of  the 
testator  execute  a  resettlement  of  certain  family 
estates,  and  to  execute  on  behalf  of  the  lunatic  a 
resettlement  of  those  estates. 

Sefton,  Earl  op,  Re,  [1898]  2  Ch.  378  ;    67 

[L.  J.  Ch,  518  ;  78  L.  T.  765  ;  14  T.  L.  R.  466 ; 

47  W.  R.  49— C.  A. 

10.  Contract  to  purchase  Beul  Estate — Contract 
carried  out  by  Committee  by  direction  of  the 
Master  in  Lunacy — Conversion.] — A  direction  by 
the  master  in  lunacy  to  the  committee  of  a 
lunatic  to  carry  out  a  contract  by  such  lunatic 
for  the  purchase  of  real  estate,  and  to  provide 
the  purchase-money  out  of  such  lunatic's  per- 
sonal estate,  amounts  to  an  election  on  the  part 
of  the  lunacy  authorities  to  confirm  the  voidable 
contract  of  such  lunatic,  and  the  result  will  be 
to  effect  a  conversion  of  the  estate  so  contracted 
to  be  purchased  as  between  the  lunatic's  heir 
at  law  and  next  of  kin,  and  such  estate  will 
accordingly  descend  to  the  heir. 

Baldwyn   r.   Smith,   [1900]    1    Ch.   588;    69 
[L.  J.  Ch.  336  ;  48  W.  R.  346  ;  82  L.  T.  616— 

Byrne,  J. 

11.  Default — Death  of  Lunatic — Liability  of 
Surety  Ended.'] — The  surety  for  a  person  acting 
as  committee  or  receiver  in  a  lunacy  is  not  liable 
in  respect  of  rents  and  profits  received  by  the 
committee  or  receiver  after  the  death  of  the 
lunatic,  for  the  committee  or  receiver  is  not 
accountable  as  such  for  such  receipts. 

In  re  Walker,  [1907]  2  Ch.  120  ;  76  L.  J.  Ch. 
[580 ;  96  L.  T.  864— C.  A. 

12.  Determination  of  Beception  Order — Effect 
on  Order  appointing  Beceiver — Person  of  Un- 
sound Mind  not  so  found — "  Lawfully  detained  " 
—Lunacy  Act,  1890  (53  Vict.  c.  5),  .*.  116, 
sub-s.  1  (c).] — Where  an  order  hail  been  made  by 
the  judge  in  lunacy,  under  sub-sect.  1  (c)  of 
sect.  116  of  the  Lunacy  Act,  1890,  it  does  not 
come  to  an  end  by  the  mere  fact  of  the  person  to 
whom  it  refers  ceasing  to  be  under  detention  ; 
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but  an  order  is  required  to  discharge  the  lunatic, 
and  the  discretion  to  malvc  such  an  order  ought 
not  to  be  exercised  unless  the  Court  is  satisfied 
that  the  delusions  under  which  the  lunatic  was 
suffering  had  ceased. 

B,  A.  S.,  Re.,   [1898]    2  Ch.  392:  67  L.  J.  Ch. 
[453  ;  78  L.  T.  638— C.  A. 

13.  Effect  of  Order  vnder  sect.  116  of  Lunacy 
Act,  1890 —  Vendor's  Lien. — The  effect  of  an  order 
in  lunacy  under  sect.  116  of  the  Lunacy  Act, 
1890,  is  to  enable  the  person  thereby  appointed 
to  get  in  a  lunatic's  propert}'  and  nothing  else  ; 
if  other  persons  have  acquired  rights  against  his 
property,  it  is  not  intended  that  the  order  should 
affect  those  rights. 

I?i  re  Winkle  ([1891]  2  Oh.  519  ;  63  L.  J.  Ch. 
511  ;  12  W.  R.  513 ;  70  L.  T.  710— C.  A.) 
explained. 

Davies  r.  Thomas,   [1900]  2  Ch.  462  ;  69  L.  J. 
[Ch.  643  ;  49  W.  R.  US  ;  83  L.  T.  11— C.  A. 

14.  E.vercise  of  Power — Marriage  Settlciiirnt 
— Special  Power  of  Appointment — Exercise  of  hy 
Committee^Lunucy  Act,  1890  (53  Vict.  c.  5), 
ss.  116,  128.]  — Sect.  128  of  theLunacy  Act,  1890, 
authorises  the  committee  of  a  lunatic's  estate  to 
join  in  her  behalf  with  her  husband  in  exercising 
a  power  of  appointment  among  children  contained 
in  their  mari'iage  settlement. 

In  re  a.,  [1904]   2  Ch.  328  :  73  L.  J.  Ch.  648  ; 
[53  W.  R.  2;  91  L.  T,  238— G.  A. 

15.  '■'■  Lawfully  detained" — Idiots — Persons  of 
Unsound  Mind  not  so  found — Idiots  Act,  1886 
(49  & 50  Vict.  c.  2n),s.  5— Lunacy  Act,  1890  (53  &  54 
Vict.  c.  5),  s.  116  (1)  (c).] — The  expression  "  law- 
fully detained  as  a  lunatic  though  not  so  found 
by  inquisition  "  in  sect.  116  (1)  (c)  of  the  Lunacy 
Act,  1890,  is  not  confined  to  persons  detained 
under  that  Act,  but  applies  to  persons  lawfully 
detained  under  other  English  statutes. 

It  therefore  applies  to  the  case  of  a  person 
detained  under  the  Idiots  Act,  1886,  and  gives 
the  Court  jurisdiction  to  make  administrative 
orders  in  his  case. 

In  re  WatJdns  [11896]  2  Ch.  336  ;  65  L.  J.  Ch. 
636  ;  60  J.  P.  500  ;  44  W.  R.  609  ;  74  L.  T.  504 
• — C.  A.)  explained. 

In  re  Wh  alley,  [1906]  1  Ch.  565  ;  75  L.J.  Ch. 
[328  ;  54  W.  R.  349  ;  94  L.  T.  423— C.  A. 

16.  Tenant  for  Life — Lunatic  not  so  Found — 
Power  of  qaasi- Conrmittee  to  Sell  Land — Lands 
Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  s.  7— 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),. «.  3, 
6,  6-2— Lunacy  Act,  1890  (53  &  54  Vict.  c.  5), 
ss.  116,  120, 128.] — The  Court  has  no  jurisdiction 
to  authorise  the  person,  who  has  been  appointed 
by  the  judge  in  lunacy  under  sect.  116  of  the 
Lunacy  Act,  1890,  to  exercise,  as  regards  the 
estate  of  a  person  of  unsound  mind  not  so  found 
by  inquisition,  the  powers  of  a  committee,  to  sell 
under  sect.  7  of  the  Lands  Clauses  Act,  1845, 
land  of  which  the  person  of  unsound  mind  is 
tenant  for  life. 

B.D. — VOL.  II. 


Ill  re  Baqgs  ([1894]  2  Ch.  416  (n.)  :  03  L.  J.  Ch. 
612  ;  71  L.'T.  138— C.  A.)  followed. 

In  re  X.  ([1894)  2  Ch.  415  ;  63  L.  J.  Ch.  613  ; 
42  \V.  R.  657  ;  71  L.  T.  139— C.  A.),  and  In  re  Salt 
([1896]  1  Ch.  117  ;  65  L.  J.  Ch.  152  ;  44  W.  R. 
146  ;  73  L.  T.  598— C.  A.)  discussed. 

A  life  tenant's  power  of  sale  under  the  Settled 
Land  Act,  1882,  is  not  vested  in  him  "in  the 
character  of  a  trustee"  within  the  meaning  of 
sect.  128  of  the  Lunacy  Act,  1890. 

In  re  S.  S.  B.,  [1906]  1  Ch,  712  ;  75  L.  .J.  Ch.  522  ; 
[54  W.  R.  429  :  94  L.  T.  599  ;  22  T,  L.  R.  461 

— C.  A. 

17.  Tenant  for  Life — Lunatic  not  so  fovnd'  hy 
Inquisition — Consent  of  Tenant  for  Life  to  Sale 
by  Trustees — Authority  of  quasi- Committee  or 
Receiver  of  Lunatic  tog  ire  consent — Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  .s\  56,  suh-s.  2,  and 
s.  53 — Lunacy  Act,  1890  (53  &  54  Vict.  c.  5), 
ss.  116,  128.] — The  consent  of  a  tenant  for  life, 
who  is  a  lunatic  not  so  found,  to  a  sale  of  the 
settled  land  by  the  trustees  of  the  settlement 
estate  cannot  be  exercised  by  his  quasi-com- 
mittee.  The  power  of  consent  under  sect.  56  (2) 
of  the  Settled  Land  Act,  1882,  is  not  vested  in 
the  tenant  for  life  in  the  character  of  a  trustee, 
nor  is  it  a  check  upon  the  undue  exercise  of  the 
power  in  the  trustees  within  the  meaning  of 
sect.  128  of  the  Lunacy  Act,  1890. 

In  re  De  Moleyns   &  Harris'  Contract, 
[(1907)  51  Sol.  Jo.  824— Joyce,  J. 

IV.  VESTING  ORDER. 

18.  Criminal  Lunatic  —  Criminal  Lunatie 
Trustee—Trustee  Act,  1850  (13  &  14  Vict.  c.  60), 
s.  h— Lunacy  Act,  1890  (53  &  5t  Vict.  c.  5), 
ss.  136,  340,  342.]— The  Court  has  power  to 
make  a  vesting  order  in  the  case  of  a  trustee 
who  is  a  criminal  lunatic.  Although  sect.  5  of 
the  Trustee  Act,  1850,  is  repealed  by  the  Lunacy 
Act,  1890,  the  old  jurisdiction  is  jsreserved  by 
sect.  342. 

Form  of  order  settled. 

In  re  E.,  [1906]  1  Ch.  730  ;  75  L.  J.  Ch.  421  ;  54 
[\V.  R.  578  ;  94  L.  T.  494  — C.  A. 

19.  Lunatic  sole  Trustee — Transfer  of  Govern- 
ment Stock — Form  of  Order — Lunacy  Act,  1890 
(53  Vict.  c.  5),  ss.  136  (1)  (4),  137.]— Where  a 
vesting  order  is  made  under  sub-sect.  1  of 
sect.  136  of  the  Lunacy  Act,  1890,  with  refer- 
ence to  (iovernraent  stock  standing  in  the  name 
of  a  lunatic  trustee,  the  order  should  direct  the 
person  in  whom  the  right  to  call  for  a  transfer, 
and  to  transfer  the  stock,  and  to  receive  the 
dividends  due  and  to  accrue  due  thereon,  is 
vested,  to  transfer  the  stock  into  his  own  name, 
to  be  hekl  by  him  upon  the  trusts  applicable 
thereto. 

lie  Grey  son  ((1893)  3  Ch.  233)  approved  and 
followed. 

Such  an  order  is  not  an  order  appointing  a 
person  to  make  a  transfer  of  stock  within  the 
meaning  of  sect.  137  of  the  Act  of  1890.  and  it 
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Vesting  Order — Cmtliuied. 

is  not  necessary  tu  aiipoint  an  officer  of  the  Bank 
of  England  to  make  the  transfer. 
1113  C  M.O..  riS9S]  2  Ch.324  ;  67  L.  J.Ch.468: 
[78  L.  T.  OfiO— C.  A. 

20.  M((dcr.<  Jiirlsdidlon  —  Apjwintment  of 
Person  to  c.rercise  Power  of  ajumlntimj  Xew 
Trustees  —  Vestbuj  Order— Lunacy  Act.  1890 
(53  &  ."jI  Vict.  c.  5),  s.  116,  svh-ss.  1  (c).  2  ; 
.v.<.  128,  129,  Vdb—Lunaoj  Act.  1891  (JA  &  55 
Vict.  c.  65).  *•.  27.  xuh-s.  1.]— Sect.  27.  sub- 
sect.  1.  of  the  Lunacy  Act,  1891,  enables  the 
master  in  lunacy  to  exercise  the  jurisdiction  of 
the  jvidge  in  lunacy  "as  regards  management 
and  administration."  When,  therefore,  the 
master  appoints  a  person  to  exercise  a  power 
of  appointing  new  trustees  under  sect.  128  of 
tlie  Lunacy  Act,  1890,  he  can,  under  sect.  129 
.if  the  Lunacy  Act,  1890,  make  an  order  vesting 
the  trust  es'tate  in  the  new  trustees  when 
appointed. 

Ix  KE  Fuller,  [190o]  2  Ch.  551  ;  69  L.  J.  Ch. 
[738  ;  -19  W.  R.  90  ;  83  L.  T.  208— C.  A. 

21.  Master's  Juri.sdicf ion  — Order  resting  the 
riqltt  to  triinsfer  Trust  Stock — Lnnacji  Act,  1890 
(.")3  &  54  Vict.  r-.  5),  .y.v.  116—130,  136— i««ary 
Act.  1891  (.">4  .V:  55  Vict.  c.  65),  s.  27.  sub-s.  1.]  — 
Sect.  27  of  the  Lunacy  Act,  1891,  is  not  con- 
fined to  the  specific  powers  of  "  management  and 
administration"  which  are  conferred  in  the 
group  of  sects.  116—130  in  the  Lunacy  Act, 
1890.  and  the  master,  by  virtue  of  sect.  27  of  the 
Lunacy  Act,  1891,  has  jurisdiction  to  exercise 
any  power  of  management  and  administration 
outside  that  group. 

A  vesting'order,  under  sect.  136,  sub-sect.  2, 
of  the  Lunacy  Act,  1890,  cannot  be  made  by  a 
master,  as  such  an  order  cannot  jn-operly  be 
described  as  an  order  for  the  administration  or 
management  of  a  lunatic's  estate. 

In  re  Fuller  ('1900]  2  Ch.  .V)l  :  69  L.  J.  Ch. 
738  ;  S3   L.  T.  208— C.  A.,   No.  2(>,  .-iUjira)  dis- 
tinguished. 
In  re  Laxgdale  (a  luxatic).  [1901]  1  Ch.  3  ; 

[70  L.  J.  Ch.  38  :  49  W.  K.  177  ;  83  L.  T.  451 

^  — C.  A. 


22.  Practice  —  Direction  to  'Transfer  StocJ;  — 
Title  of  Proceedinqs-Lunacij  Act,  1890  (53  & 
54  Vict.  c.  5).  ss.  116  (1)  (r/),  133,  -^m— Pules  in 
Lunacij,  1892,  rr.  9.  57,  58,  Sehed..  Form  1.]— 
An  order  in  lunacv  directing  a  transfer  of  stock 
under  sect.  133  of  the  Act  of  1890  should  be 
intituled  in  the  matter  of  the  Lunacy  Acts,  1890 
and  1891,  as  well  as  in-  the  matter  of  the 
particular  lunacy. 

This  rule,  however,  will  not  apply  to  an  order 
made  under  sect.  116  (1)  ^d)  where  the  title 
mentions  the  statutes  "53  Vict.  c.  5  and  54  &  55 
Vict.  c.  65." 

In  ee  Pubvis;,  [1904]  1  Ch.  373 ;  73  L.  J.  Ch. 
[281  :  90  L.  T.  394— Vaughan  Williams,  L.J. 

^^  PROPERTY  AND  CAPACITY  OF  LUNATIC. 

23.  Charije  on  Pealty  —  Repairs  —  Permanent 
Inq)ro cements  —  Payment    of  Uxju-nscs  out    of 


Personalhi — No  power  to  cltarge  (jcneral  Costs  i/i 
Lunacy— Lunacy  Act,  1890  (53  k  54  Vict.  c.  5), 
s.  118.] — There  is  no  power  to  charge  upon  a 
lunatic's  real  estate  part  of  the  general  costs  in 
the  lunacv. 

Uniler  sect.  118  of  the  Lunacy  Act,  1890,  there 
is  powei-,  if  thought  proper,  to  charge  moneys 
expended,  or  to  be  expended,  for  the  permanent 
improvement  of  a  lunatic's  property  upon  the 
particular  i)roperty  improved.  Application  for 
an  order  to  this  effect  should  be  made  promptly  ; 
and,  ii\deed,  the  order  auth.nising  the  expendi- 
ture of  money  in  permanent  improvements  should 
either  direct  how  the  cost  is  to  be  ultimately 
Ijorne,  or  expressly  state  that  the  question  is 
reserved.  In  considering  such  an  application, 
the  judge  will  have  regard  to  what  is  fair  and 
right  as  between  the  real  and  persiuial  estates. 

"a  new  tenant  agreed  to  take  a  farm  upon  a 
large  agricultural  estate,  belonging  to  a  lunatic, 
only  upon  conditi.m  that  an  old  malt-house 
sht)uld  be  converted  into  labourers'  cottages. 

Held— that  the  cost  of  this  vrork  might  pro- 
perly be  regarded  as  incurred  in  the  ordinary 
course  of  management,  and  that  it  ought  not  to 
be  charged  upon  the  real  estate  in  favour  of  the 
personalty. 

Ik  re  Gist,  [1904]  1  Ch.  398  ;  73  L.  J.  Ch.  251  ; 
[52  W.R.  422  ;  90  L.  T.  35— C.  A. 

24.  Estate  Duty— Realt y— Duty  Paid  out  of 
Personalti/ — Charr/e  in  farour  of  jYext  of  Kin- 
Surplus  Rents— Finance  Act,  1894  (57&58  Vict. 
c.  30)..«.  6  (2),  9  (1),  4  (6).]— A  lunatic  became 
entitled  under  the  will  of  a  testatrix  to  her 
residuary  real  and  personal  estate.  S.E.D.,  who 
was  the'  sole  executor  of  the  testatrix  and  also 
the  connnittee  of  the  lunatic,  paid  the  estate 
duty  in  respect  of  the  real  estate  out  of  person- 
alty, but  did  not  apply  in  Lunacy  for  a  charge 
on  the  real  estate.  The  lunatic  continued  to  live 
for  a  number  of  years,  and.  after  providing  for 
his  maintenance  throughout  this  time  there  was 
a  considerable  amount  of  surjjlus  rents,  which 
would  have  sufficed,  if  so  applied,  to  entirely 
pav  the  amount  of  the  estate  iluty. 

i'he  lunatic  died  intestate,  and  the  next  of  kin 
now  claimed  to  be  entitled  to  a  charge  upon  tlie 
lunatic's  real  estate  for  the  amount  of  the  estate 
duty. 

Held— that  any  charge  which  might  once 
have  existed  had  become  extinguished  or  merged, 
and  that  the  next  of  kin  was  not  now  entitled  to 
a  charge. 

Lord  Compton  v.  O.ccnden  ((1793)  2  Ves.  Jun. 
261)  followed. 

Decision  of  Farwell,  J.  ([1905]  2  Ch.  384  ;  74 
L.  J.  Ch.  689 ;  54  W.  K.  73  ;  93  L.  T.  153) 
affirmed. 


Ee  Hole.  Davies  r.  Witts,  [1906]  1  Ch.  673  ; 
[75  L.  J.  Ch.  362  :  94  L.  T.  451— C  A. 

25.  Power  of  Attorney— Transfer  of  Shares — 
Donor  of  Power  unsound  of  Jlind.'\—A  power 
of  attorney  for  the  transfer  of  shai-es  executed 
by  a  person  not  at  the  time  capable  of  under- 
standing its  effect   is   void,   antl  any   transfei' 
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Property  and  Capacity  of  Lunatic— C'o/ifi/iNed. 
executed  in  pursuance  of  it  is  a  nullity  ;  a  com- 
pany acting  upon  such  a  transfer  renders  itself 
liable  to  the  donor  of  the  power. 

A  power  of  attorney  executed  by  a  person  of 
unsound  mind  must  be  deemed  invalid  until 
proved  to  have  been  executed  during  a  lucid 
interval. 

Daily  Telegkaph  Xewspaper  Co..  Ld    c 

[McLaughlin.  [1904]  A.  C.  776  ;  73  f..  J.  P.  C 

05  ;  i»l  L.  T.  233  ;  20  T.  L.  fi.  674— P.  C. 


26.  11  ill— Lunatic  so  found  hi/  Inquisition- 
Lucid  Interi-al— Execution  of  WiU—Mrecidion 
of  Deed-Validitn—Lunaci/  .1^^,1890  (.53  &  .54 
^  ict.  c.  5), .«.  123,  341.]— If  a  lunatic  so  found 
by  inquisition  executes  a  will  during  a  lucid 
interval  (the  inquisition  not  however  havino- 
been  superseded),  the  will  mav  be  admitted  to 
probate  after  his  death  if  the'Court  is  satisfied 
that  he  was  in  fact  at  the  date  of  its  execution 
comj/os  mentix. 

A  deed  purpoiting  h>  dispose  of  his  property, 
and  executed  under  similar  circumstances,  is  in 
a  different  position.  It  is  entirely  null  and  void, 
and  the  Court  will  not  even  recognise  it  to  the 
extent  of  directing  proceedings  to  inquire  into 
the  lunatic's  mental  capacity  at  the  date  of  its 
execution,  or  to  perpetuate  testimonv  on  the 
IJoint. 

Before  such  a  deed  can  be  validly  executed 
the  inquisition  must  be  superseded. 

Bererlei/\s  Case  ((1604)  4  Rep.  123  b.  Ut";  h) 
followed.  ^ 

Ux  parte  l]n;/ht  ((1683)  1  Vern,  1,55)  con- 
sidered. 

Ik  ee  Walkee,  [190.5]  1  Ch.  160  ;  74  L.  J   Ch 
[86  ;  53  W.  E.  177  ;  91  L.  T.  713— C.  A. 

VI.  MAINTENANCE. 

27.  Foreign  Asijl urn— Person  of  Unsound  Mind 

not  so  found Application    of   Property    for 

Mriintenance—Jurisdictioji  of  Chanceru  Dicision 
—Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  .v.  116.] 
—A  lady,  absolutely  entitled  to  a  trust  fund 
invested  partly  in  India  stock  and  partly  on 
mortgage,  had  for  some  time  been  detained  in  a 
toreign  asylum,  being  of  unsound  mind  but  not 
so  found  by  inquisition.  Upon  an  originating 
summons  m  the  Chancery  Division  taken  out  in 
ner  name  by  a  next  friend  against  the  trustees  :— 
Held  (overruling  Joyce,  J.)— that  the  matter 
iieed  not  be  dealt  with  in  Lunacy  ;  and,  upon  the 
rustees  undertaking  to  transfer  the  stock  into 
'  ourt  and  to  deposit  there  all  deeds,  it  was 
ordered  that,  until  the  plaintiff's  death  or  further 
order  the  interest  should  be  paid  to  her  sister, 
one  ot  the  trustees,  who  undertook  to  apply  it 
tor  her  maintenance  and  benefit. 

^''nf^^P^^^'^  Trusts,  Care  v.  Carr,  [1904] 

[1  Ch.  /92;  73  L.  J.  Ch.  459  ;    52  W.  R  595  • 

90  L.  T.  592— C.  A. 

28    i)«/f7i  of  Lunatic— Liahility  of  Committee 


March,  1896,  a  sister  and  niece  of  the  lunatic 
were  appointed  the  committees  of  the  person 
of  the  lunatic,  and  the  official  solicitor  was 
appointed  the  committee  of  her  estate,  and 
£2,500  per  annum  was  allowed  in  the  common 
form  for  the  hmatic's  maintenance  from  January 
29ih,  1896.  ^ 

The  allowance  was  paid  quarterly  in  advance, 
the  fourth  quarterly  pavment  of  £625  being  made 
on  October  29th,  1896.  and  on  November  11th 
following  the  lunatic  died.  The  executors  of 
the  will  of  the  lunatic  claimed  from  the  com- 
mittees of  the  person  repayment  of  a  propor- 
tionate part  of  the  last  (juarteily  payment  for 
the  period  subsequent  to  the  death  of  the 
lunatic,  or,  in  the  alternative,  an  inquiry  what 
sums  were  pro[)eily  payable  and  i)aid  for  the 
maintenance  of  the  lunatic  between  October  29th 
1896,  and  her  death.  ' 

Held— that    the    allowance    of    £2,500   was 
sanctioned  only  as  the  provision  for  the  main- 
tenance  of   the  lunatic  for  a  year  taken    as  a 
whole,   and   as   the  whole  yearly  payment  had 
t)een  made,  although  the  lunatic  had  not  been 
maintained    for    a    year,    the    executors    were 
entitled  to  recover  from  the  commiitees  of  the 
person  such  portion  of  the  yearly  allowance  as 
I  could  not  be  said  to  have  been  pro'perl  v  expended 
I  by  them  for  the  purpose  of  the  lunatic,  and  an 
inquiry    was    directed    what    sum     should     be 
allowed    for    the    maintenance   of    the   lunatic 
during   the    time   she   was   maintained,   regard 
being  had  to  the   order  of   March.   1896,  with 
liberty  to  apply  in  chambers  for  the  balance  that 
might  be  found  due  to  the  lunatic's  estate. 
Straxgways  ;•.   Read.  [1898]  2  Ch.  419;  67 
[L,  J.  Ch.  581  ;  79  L.  T.  245  ;  14  T.  L.  R.  .508  ; 
46  W.  R.  671— Romer.  J. 

29.  Fu7id  in  Court— Payment  of  Diridends  to 
I  fiext  Friend— Application  to  Covrt  hi  Lunacy- 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  .5),  s.  116.]— 
A  lunatic  not  so  found  was  entitled  to  a  sum  of 
£1,2.50,  which  had  been  paid  into  Court  under 
the  Trustee  Act.  1893.  Her  next  friend  petitioned 
the  Court  in  Chancery  that  an  annual  sum  of 
£50  might  be  paid  out  to  her  for  the  mainten- 
ance of  the  lunatic,  this  sum  to  be  provided  out 
of  dividends  so  far  as  they  would  extend. 

Held— that  having  regard  to  sect.  116  of  the 
Lunacy  Act,  1890,  the  application  should  have 
been  made  to  the  Court  in  Lunacy,  that  Court 
having  power  to  make  the  next  friend  render 
periodical  accounts.  Liberty  to  amend  the 
petition  by  entitling  it  '•  in  Lunacy." 

In  re  Barker's  Trusts,   [1904]  W.  N.  13— 

Joyce,  J. 

30.  Maintenance  of  Children— Xo  Committee 
appointed— Brother  Selling  Business—  Qi lldren 
Maintained  out  of  the  Proceeds— JS'ecessarws— 
Liahility  of  Lunatic— Right  to  Recover  against 
Brother.']— A  lunatic  is  not  liable  for  money 
expended  by  a  stranger  in  maintaining  his 
children. 

The  plaintiff  was  in  1882  placed  in  an  asylum 
and  no  committee  of  hise  state  was  appointed  ; 
his  brother,  however,  sold  his  business,  and,  at 
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tlie  request  of  the  wife,  expended  the  proceeds 
received  by  him  in  maintaining  the  lunatic's 
children. 

The  plaintiff,  on  leaving  the  asylum,  refused 
to  ratify  what  had  been  done  by  his  brother  and 
wife,  who  were  at  that  time  living  together. 
The  jury  found  that  the  maintenance  of  the 
children  in  fact  cost  more  than  the  sum  received 
by  the  brother. 

Held — that,  though  the  wife  might  be 
entitled  to  support  herself  out  of  such  of  the 
money  as  she  received  from  the  brother,  yet  the 
latter  must  repay  the  sum  spent  by  him  in  main- 
taining the  children. 

Rpcid  V.  Lefjnrd  ((1851)  0  Ex.  63G  ;  20  L.J.  Ex. 
309)  and  Mortimore  v.  Wright  ((1841)  6  M.  &W. 
482  (Exch.))  considered. 

Healing  v.  Healing  and  Another,  (1903) 
[.-)1  W.  R.  221  ;  19  T.  L.  E.  90— Ridley,  J. 

VII.  CREDITOKS. 

31.  Charging  Order — Fund  in  Court  of  Lunacy 
— Fund  in  Court  of  Cliancery — Necessities  of 
Lunatic.~\ — When  a  fund  is  in  Court  in  Lunacy, 
or  can  be  got  at  through  the  Court  of  Lunacy, 
that  Court  will,  in  the  first  place,  have  regard  to 
the  necessities  of  the  lunatic,  and  will  only  allow 
a  judgment  to  have  effect  subject  to  making 
proper  provision  for  the  lunatic. 

Where  a  charging  order  has  been  obtained 
against  the  interest  of  a  lunatic  in  a  fund  in  the 
Court  of  Chancery,  the  charge  will  be  satisfied 
before  the  fund  is  ordered  to  be  transferred  to 
Lunacy. 
In  ke  Brown,  Llewellin  v.  Brown,  [1900] 

1  Ch.  489  ;  69  L.  J.  Ch.  234 ;  64  J.  P.  327  ; 

48  W.  R.  461  ;  82  L.  T.  83— Cozens-Hardy,  J. 

32.  Execution  Creditor  —  Maintenance  — 
Meceiver — Prior  it// — Lunacy  Act,  1890  (53  &  54 
Vict.  c.  5),  ss.  li6,  117,  120.]— Although  the 
Court  in  Lunacy  will  not  allow  property  in  its 
custody  belonging  to  a  lunatic  to  be  applied 
otherwise  than  for  his  benefit  and  will  not  pay 
his  creditors  out  of  it  without  fiist  providing  for 
him,  yet  theCourthasno  jurisdiction  to  interfere 
with  the  right  of  creditors  to  seize  and  sell  by 
legal  piocess  pioperty  of  the  lunatic  whicti  at 
the  time  of  seizure  is  not  in  the  custody  of  the 
Coi^rt. 

Although  a  summons  in  Lunacy  has  been 
issued,  the  lunatic's  property  is  not  withdrawn 
from  legal  process  by  a  creditor  until  some  order 
is  made  showing  that  the  Crown  has  actually 
taken  the  property  under  its  protection. 

The  j  iidgment  creditor  of  a  lunatic  not  so  found 
by  inquisition,  after  notice  that  a  summons  had 
been  taken  out  under  sect.  116  of  the  Lunacy 
Act,  1890,  for  the  appointment  of  a  receiver, 
issued  a  fi.  fa.  under  which  the  debtor's  goods 
were  seized  before  tbe  order  had  been  made  on 
the  summons,  but  the  receiver  was  appointed 
&00U  after. 

Held— that  the  sheriff  being  in  possession  of 
the  goods,  the  execution  creditor  was  entitled  to 
the  proceeds  of  the  sale,  and  that  the  Court  had 


no  jurisdiction  under  sect.  117  of  the  Lunacy 
Act,  1890,  to  direct  them  to  be  applied  for  the 
maintenance  of  the  lunatic  in  priority  to  the 
judgment  creditor's  claim. 

He  Winlde  ((1894)  2  Ch.  519)  distinguished. 

Re  Clarke,  [1898]   1   Ch.  336  ;  67  L.  J.  Ch. 
[234  ;  78  L.  T.  275  ;  14  T.  L.  R.  274  :  46  W.  R. 

337— C.  A. 

33.  Order  in  Lunacy  for  Payment  of  Debt  in 
Priority — Person  not  detained  as,  nor  Found,  of 
Unsound  Mind, — Found  incapahle  of  managing 
Affairs — Death  of  Lunatic — Administration  of 
Estate  in  Chancery  Division — Effect  of  Order — 
Lunacy  Act,  1890  (53  k.  54  Vict.  c.  a),ss.  116, 
117.] — H.  having  been  found  incapable  of 
managing  his  affairs  through  mental  infirmity 
arising  from  disease,  an  order  was  made  under 
sect.  116  of  the  Lunacy  Act,  1890,  that  his  wife 
should  be  authorised  to  do  such  things  as  the 
Masters  should  approve  for  the  purpose  of  pro- 
tecting his  estate,  and  should  exercise  the  powers 
of  a  committee  of  his  estate. 

In  1902  she  was  ordered  to  apply  certain  funds 
in  paying  to  creditors  a  dividend  of  G^Z.  in  the 
pound. 

In  1904  another  order  was  made  that  B.  &  Co., 
who  had  not  previously  claimed,  should  be 
admitted  as  creditors  to  participate  in  future 
dividends,  and  should  rank  in  priority  to  other 
creditors  to  the  extent  of  Gd.  in  the  pound  upon 
their  debt. 

H.  died  before  effect  could  be  given  to  this 
order,  and  his  estate  was  administered  in  the 
High  Court. 

Held — that  the  order  ceased  to  have  effect 
on  H.'s  death  and  did  not  bind  the  High  Court, 
and  that  in  the  administration  B.  &  Co.  had  no 
claim  to  priority. 

In  re  Hunt,  Silicate  Paint  Co.  and  Others 

[r.  Hunt,  [190G]  2  Ch.  295  ;  75  L.J.  Ch.  801  ; 

95  L.  T.  600- Buckley,  J. 

VIII.  BREACH  OF  PROMISE. 

34.  Promise  of  Marriage — Breach  —  Mere 
Postjjonement  —  Just  if  cation  —  Supervening  In- 
sanity.'}—A  fortnight  before  the  dftte  fixed  for 
his  marriage,  a  man,  feeling  iliat  his  mind  was 
giving  way,  wrote  to  his  funcie's  father  stating 
that  the  marriage  could  not  take  place  at  the 
date  fixed.  Ten  days  later  he  cnieicd  an  asylum 
as  a  voluntary  patient,  and  was  shortly  after- 
wards certified  and  detained  as  a  lunatic.  He 
never  recovered,  and  died  in  tlie  asylum  two 
years  afterwards.  After  his  death  the  lady 
raised  an  action  of  damages  against  his  testa- 
mentary trustees. 

Held — first,  that  the  man  had  merely  post- 
poned the  marriage,  and  had  never  been  able 
subscfiuently  to  fulfil  his  engagement,  and  that 
therefore  the  pursuer  was  not  ei:titled  to 
damages  for  breach  of  promise  to  marry  ;  and 
secondly,  that  she  was  not  entitled  to  recompense 
for  salary  which  she  lost  ov\  ing  to  ill-health 
caused  by  her  trouble. 

Semhie  (per  the  Lord  Justice  Clerk),  even  if 
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there   had   been   a  breach  of  the  promise,  the 

breach  was,  in  the  circumstances,  justifiable. 

Hall  T.    Wviylit,  (1860)   29  L.  J.  Q.  B.  43  ; 
E.  B.  &  E.,  74G)  commented  on. 
LiDDELL    V.    EASTON'S    TRUSTEES,    [1907]  S.  C. 

[154— Ct.  of  Sess. 

IX.  PAUPER  LUNATICS. 

See  also  Poor  Law. 

35.  Money  in  Post  Office  Savings  Bank — 
3Iagistrafe' s  Jn?-isdiction — Order  to  Seize — 
Power  to  State  a  Case — Summary  Jurisdiction 
Act,  1848  (11  &  12  Vict.  c.  43),  s.  'do—Summary 
Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  54 
—Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  s.  299.] 
— An  order  can  be  made  under  sect.  299  of  the 
Lunacy  Act,  1890,  to  seize  money  standing  in 
the  lunatic's  name  in  the  Post  Office  Savings 
Bank. 

Justices  acting  under  that  section  have  no 
power  to  state  a  case,  as  they  are  not  sitting  as 
a  court  of  summary  jurisdiction. 

In  re  Bethel,  (1899)  63  J.  P.  453  ;  80  L.  T. 
[492  ;  19  Cox  C.  C.  262— Div.  Ct. 

36.  Person  of  Uiisound  Mind  not  so  found  by 
Inquisition  —  Detained  as  Pauper  Lnnatic  — 
3Iaintenance — Application  of  his  Small  Property 
— Jurisdiction — Discretion — Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  s.  299.] — A  wandering 
lunatic  not  so  found  by  inquisition  was  detained 
in  a  county  asylum,  and  maintained  there  at  the 
expense  of  a  union.  By  an  order  of  the  Master 
in  Lunacy,  a  sum  exceeding  £300  which  had 
been  found  upon  the  lunatic's  person,  and  repre- 
sented his  entire  savings,  had  been  lodged  in 
court,  with  directions  to  raise  by  periodical  sales 
thereout  the  sum  of  £35  a  year  for  the  mainten- 
ance of  his  destitute  wife  and  daughter.  The 
guardians  of  the  union  applied  for  a  small  sum 
in  respect  of  the  lunatic's  past  maintenance,  and 
for  an  allowance  of  £26  a  year  for  his  future 
maintenance,  over  and  above  some  provision  for 
the  wife. 

Held — that  as  sect.  299  of  the  Lunacy  Act, 
1890,  only  gave  a  pciwer  to  justices  to  act  sum- 
marily in  certain  cases,  and  did  not  interfere 
with  the  discretionary  power  of  the  lords  justices 
to  direct  the  property  of  the  lunatic  to  be  applied 
for  his  maintenance,  the  reasonable  application 
of  the  guardians  should  be  complied  with. 

In  re  Tye,  [1900]  1  Ch.  249  ;  69  L.  J.  Ch.  153  ; 
[48  W.  R.  276  ;  81  L.  T.  743— C.  A. 

X.  rOEEIGN  LUNATICS. 

37.  Alien  temporarily  resident  in  England — 
Inquiry  info  State  of  Mind— Jurisdiction.'] — 
The  widow  of  a  citizen  of  the  United  States  of 
America  and  who  was  domiciled  there  came  over 
to  England  in  1901.  During  the  voyage  and 
after  arrival  she  manifested  symptoms  of  insanity, 
and  was  placed  in  an  asylum.  It  was  probable 
that   she   had  a  few  personal   chattels   in   this 


country.     Her  property  mainly  consisted  of  real 
estate  in  the  State  of  Xew  Jersey. 

Held — that  the  Court  had  jurisdiction  to 
direct  an  inquiry  into  her  state  of  mind. 

In  re  Sottoiuuior  ((1874)  9  Ch.  677)  followed. 

In  re  Burbidge,  [1902]  1  Ch.  426  ;  71  L.  J.  Ch. 
[271  ;  86  L.  T.  331  ;  18  T.  L.  R.  347— C.  A. 

38.  English  Property — Lunatic  Abroad  — 
English  Domicil — Payment  to  Foreign  Committee 
— Discretion  of  Court.'] — A  lady,  born  in  the 
United  States,  married  an  Englishman,  who  was 
domiciled  in  England,  and  so  acquired  an  English 
domicil.  After  her  husband's  death  she  was 
confined  in  a  lunatic  asylum  in  Brussels,  whence 
she  was  removed  to  an  asylum  in  New  York.  By 
an  order  of  the  Supreme  Court  in  New  York  she 
was  adjudged  incompetent  to  manage  her  affairs, 
and  the  plaintiffs  were  appointed  by  the  Supreme 
Court  of  New  York  the  committee  of  her  person 
and  property.  She  was  entitled  to  certain  moneys 
in  the  High  Court  in  England  and  to  the  income 
of  certain  property  in  the  hands  of  trustees  in 
England  under  a  settlement.  The  plaintiifs  were 
directed  by  the  Supreme  Court  of  New  York  to 
take  proceedings  there  to  recover  the  moneys  and 
income,  and  to  give  discharges  for  the  same. 

Held — that  in  the  exercise  of  the  Court's 
discretion  there  was  no  reason  why  the  order  for 
payment  should  not  be  made  ;  the  future  income 
to  be  paid  until  further  order. 

Didislteim  v.  London  and  Westminster  Bank 
([1900]  2  Ch.  15  :  69  L.  J.  Ch.  442  ;  48  W.  R. 
501  ;  82  L.  T.  738  ;  16  T.  L.  R.  311— C.  A., 
No.  42,  infra')  considered. 

New    York    Security    and    Trust    Co.    r. 

[Keyser,  [1901]  1  Ch.  666  ;  70  L.  J.  Ch.  330  ; 

49  W.  R.  371  ;  84  L.  T.  43  ;  17  T.  L.  R.  207— 

Cozens-Hardy,  J 

39.  Committee — Locus  standi  of  Curator  Bonis 
— Liauitic  Debtor — Banltruptey  Proceedings  hy 
Committee — Jurisdiction  of  Court  in  Lunacy  over 
Proceedings — Summons  for  Directions — Banh- 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  rrl),  s.  148.]— 
Section  148  of  the  Bankruptcy  Act,  1883,  which 
says  that,  for  the  purposes  of  the  Act,  "  a  lunatic 
may  act  hy  his  committee  or  curator  bonis,"  does 
not  mean  that  the  lunatic  may  act  either  by  his 
committee  or  by  his  curator  bonis,  as  a  matter  of 
choice.  It  means  that  he  may  act  by  his  com- 
mittee, if  the  lunacy  is  an  English  lunacy  and  a 
committee  has  been  api)niiited,  and  he  may  act 
by  a  curator  bonis  if,  there  being  no  committee 
in  Englanil  and  there  being  a  curator  bonis,  it  is 
necessary  that  the  bankrupt  lunatic  should  do 
some  act  under  the  Bankruptcy  Act.  A  curator 
bods  in  Scotland  is  not  entitled  to  intervene  in 
English  bankruptcy  proceedings  and,  in  the 
presence  of  the  connnittee  through  whom  in 
England  the  lunatic  acts,  to  claim  a  locus  standi 
to  argue  any  question  arising  in  the  bankruptcy 
proceedings,  either  as  to  the  validity  of  the 
petitioning  creditor's  debt  or  upon  any  other 
point.  Where  the  Court  in  Lunacy  made  an 
order  which  entitled  and  obliged  the  committee 
to  commit  an  act  of  bankruptcy  on  behalf  of  the 
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lunatic  by  filing  a  declnratidii  of  insolvency  in 
Ihe  name  of  the  lunatic,  and,  if  necessary,  to 
present  a  petition,  the  proceedings  are  not  to  go 
on  unless  the  committee  applies  to  the  Master  in 
Lunacy  by  a  summons  for  directions. 

In  re  R.  S.  a.,  [1901]  2  K.  B.  32  ;  70  L.  J.  K.  B. 
[-175  ;  84  L.  T.  477  ;  8  Manson,  164— C.  A. 

40.  Status  of  Lunacy  declared  hy  Fore.Ujn  Court 
—  Guardian  apjioiuted,  hy  Foreign  Coui-t  — 
*■  'J'utetcr" — Vehtiny  of  Property  in  Guardian — 
Payment  and  Tranxfer  to  Gvardian.] — Where 
application  is  made  to  the  Court  to  direct  an 
English  firm  holding  moneys  and  securities  of  a 
foreign  lunatic  for  payment  and  transfer  thereof 
to  the  applicant,  if  there  has  been  a  judicial 
<leclaration  of  the  status  of  lunacy  by  a  com- 
petent court  of  the  country  to  which  the  lunatic 
belongs,  and  if  the  applicant  on  the  lunatic's 
behalf  has,  according  to  the  laws  of  the  lunatic's 
country,  tlie  latter's  property  vested  in  him  in 
the  sense  that  he  has  the  right  to  retain  and  deal 
with  it  without  becoming  the  actual  owner,  the 
application  maj''  properly  be,  and  generally 
should  be,  gi'anted. 

Semhle,  a  French  "  tutenr "'  is  such  an 
applicant. 

In  re  Brown  ([18!t5]  2  Ch.  666  ;  64  L.  J.  Ch. 
808  ;  44  W.  K.  17  ;  73  L.  T.  375  ;  12  R.  587— 
C.  A.)  and  In  re  Be  Linden  ([1897]  1  Ch.  453  ; 
66  L.  J.  Ch.  295  ;  45  W.  R.  342  ;  76  L.  T.  180— 
Stilling,  J.)  followed. 

Pidixheim  v.  London  and  Westminster  Banlt 
((1899),  81  L.  T.  108  ;  15  T.  L.  R.  457— North,  J., 
.see  No.  42,  infra')  distinguished. 

TuiERY  r.  Chalmers,  Guthrie  &  Co.,  [1900] 

[1  Ch.  80  ;  6;i  L.  J.  Ch.  122  ;  48  W.  R.  148  ; 

81  L.  T.  511— Kekewich,  J. 

41.  Tranxfer  of  Stork  to  Curator — Lunatic 
Ji'exident  out  (fthe  Jurisdiction — Aj)j>ointuient  of 
Curator — Stock  staudiny  in  name  of  Lunatic  in 
England — Piscrethm  of  Court — Evidence  as  to 
Proposed  A/)j)Hcation  of  the  Stock — Lunacy  Act, 
1890  (53  Vict.  c.  5),  s.  134.]— A  curator  of  the 
l>r()perty  of  a  person  of  unsound  mind,  who  is 
resident  out  of  the  jurisdiction,  tluly  ajipointed 
in  accordance  with  the  law  of  the  place  where 
the  lunatic  is  residing,  is  not  entitled,  as  of  right, 
to  have  stock  standing  in  the  name  of  the  lunatic 
in  this  country  transferred  to  him  under  sect.  134 
of  the  Lunacy  Act,  1890  :  but  the  Court  here  has 
a  discretion  as  to  whether  or  not  it  will  exercise 
the  jurisdiction  theieby  conferred  on  it,  and  the 
curator  nuist  first  adduce  evidence  to  show  that 
the  fund  is  required  for  the  maintenance  of  the 
lunatic,  according  to  the  law  of  the  place  where 
he  is  residing,  and  the  grounds  upon'  which  tlie 
transfer  of  the  stock  should  be  made. 

Rk  Kkight,  [1898]  1  Ch.  257  ;  67  L.  J.  Ch.  1.36  ; 
[77  L.  T.  773  ;  4(i  W.  R.  289— C.  A. 

42.  Property  at  EnyVtxh  Hank — Person  of 
■unsound  Mind  resident  in  Peiyi inn— Eight  of 
Administrateur  Rrovisoirc  to  sue  Bank—Pritate 


International  Law — Lunacy  Act,  1890  (53  k.  54 
Vict.  c.  5),  ss.  117,  134.]— A  foreign  curator  or 
administrateur  j)rovisoire  may  be  a  proper  next 
friend  of  the  person  whose  curator  he  is. 
Security  for  costs  from  such  a  next  friend  might 
be  required  if  he  were  resident  abroad.  No  suit 
can  be  stayed  simply  because  the  next  friend 
fills  an  official  position  in  a  foreign  country. 

An  action  or  suit  can  be  successfully  main- 
tained, if  brought  in  the  name  of  a  lunatic  not 
so  found  by  inquisition,  without  the  sanction  of 
the  Crown.  Until  the  Crown  interferes,  or  until 
its  interference  is  invoked  by  a  petition  for  an 
inquisition  or  by  an  application  for  the  appoint- 
ment of  a  receiver,  the  prerogative  of  the  Crown 
has  no  practical  legal  effect. 

When  a  lunatic  is  absolutely  entitled  to  trust 
money  and  his  title  is  clear,  and  a  person  is  duly 
appointed  by  a  comjietent  authority  to  get  in 
!  such  money  for  the  lunatic  and  his  authority  to 
[act  for  the  lunatic  is  clear,  the  Court  has  no  dis- 
cretion to  refuse  ijaj-ment. 

On  general  princijjles  of  private  international 
law,  the  Courts  of  this  country  are  bound  to 
recognise  the  authoritj'  conferred  on  an  alien 
domiciled  abroad  by  a  foreign  Court,  unless 
lunacy  i>roceedings  in  this  country  prevent  them 
from  doing  so. 

An  alteration  in  the  status  of  a  lunatic  appears 
\  to  be  necessary  in  order  to  enable  the  Court  in 
1  Lunacy  to  exercise  the  jurisdiction  conferreil 
\  upon  it  by  sect.  134  of  the  Lunacy  Act,  1890  ; 
I  but  it  does  not  follow  that  persons,  whose  status 
j  has  not  been  altered  by  their  being  judicially 
declared  lunatic,  cannot  sue  by  themselves  by  a 
next  friend  for  the  recovery  ut  their  own 
j  property. 

j  G.  died  in  1892,  leaving  large  proi)ert3',  and 
j  his  widow  then  domiciled  and  resident  in 
!  Belgium,  partly  in  her  own  right  and  partly 
as  administratrix  of  her  husband,  had  a  large 
number  of  securities  depositetl  with  the  defendant 
j  bank. 

I      In  1893  the  widow  gave  the  bank  directions 
to  hold  on  her  behalf. 

In  1897  she  became  of  unsound  mind,  and 
certain  proceedings  were  taken  under  which  D. 
was  apiiointed  in  1899  an  administrateur  provi- 
soire  by  the  Belgian  Court  of  First  Instance.  D., 
as  administrateur  2>''">'>soire  and  administiati  r 
de  bonis  non  to  G.,  asked  for  an  order  that  the 
bank  should  deliver  all  the  property  it  held  for 
the  widow,  either  in  her  own  light  or  as  adniinis 
tratrix  of  her  husband. 

Held — that  the  order  should  be  made,  and 
that  the  Belgian  Court  having  had  juiisdiction 
to  make  the  order  which  it  made,  the  bank 
would  have  a  perfectly  good  defence  to  any 
action  which  the  lunatic  could  bring  against  it, 
either  by  another  next  friend  or  by  another 
official  cuiator,  or  by  herself  if  she  should 
recover. 

Scott  y.  Bcntlei/ (i(\S'>:>),  1  K.  &  J.  281;  24 
L.  J.  Ch.  244  :  I'jur.  (n.s.)  394  ;  3  W.  R.  28(1) 
approved. 

Jn  re  Barlow's  II  ///  (1887),  3t;  Ch.  D.  287  ; 
56  L.  J.  Ch.  795  ;  35  W.  R.  7o7  :  57  L.  T.  9.5— 
C.  A.)  discussed. 
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Foreign  Lunatics — ContliiKcd. 

Judgment  of  Korth,  J.  (81  L.  T.  108  ;  lo  T.  L. 
E.  457),  reversed. 
DiDisHEiM    r.    London   and    Westminster 

[Bank,    [1900]  2   Ch.  15  ;  69  L.  J.  Ch.  442  ; 

48  W.  R.  501  ;  82  L.  T.  738  ;  IG  T.  L.  R.  311  — 

C.  A. 

And  sec  No.  38,  stqna. 
43.  Transfer  of  Stork  to  Curator^Dlscretlon 
of  Court— Special  Circumstances— Lntiactj  Act, 
1890  (53  &  54  Yict.  c.  5),  .s.  134.]— Under  the 
special  circumstances  of  the  case  the  Court, 
under  sect.  134  of  the  Lunacy  Act,  1890,  made 
an  order  for  the  transfer  of  English  stocks  and 
shares  standing  in  the  name  of  a  lunatic  resident 
in  France  to  the  curator  of  such  Ivinatic,  although 
the  stocks,  kc,  were  not  required  for  the  lunatic's 
maintenance. 

In  re  Julias  ((1857)  3  Mac.   &  G.   234)   fol- 
lowed. 

In  BE  De  Laeragoiti,  [1907]  2  Ch.  14  ;  76  L.  J. 
[Ch.  483  ;  96  L.  T.  862— C.  A. 


MACHINERY. 

See      Factories     and      Workshops 
Negligence  ;  Rates  and  Rating. 
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I.  DISQUALIFICATION  OF  JUSTICES. 

An:J  see  Into.vicating  Liquors,  Nos.  3, 
4,  5.  38.  57. 
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1,  jjias — Interest — Charge  against  UnquaVifed 
Person  for  acting  as  Solicitor — Prosecution  bg 
Incorjwrated  Late  Societg — Memher  of  Societg 
fitting  as  Justice.]— X  justice  nf  the  peace  is  not 
disqualified,  by  reason  of  the  fact  that  he  is  a 
member  of  the  Incorporated  Law  Society,  from 
adjudicating  upon  a  case  where  the  accused  is 
charged  with  wilfully  and  falsely  pretending  to 
be  a  solicitor,  and  where  the  proceedings  are 
taken  by  the  Incorporated  Law  Society. 
Reg.  r.  Burton,  Ex  Parte  Young,  [1897] 

[2    Q.  B.  468  ;  18  Cox,  C.   C.  647  ;  61  J.  P. 

727  ;  66  L.   J.  Q.  B.  831  :    77  L.  T.   364 ;    13 
T.  L.  R.  587  ;  46  W.  R.  127— Div.  Ct. 

2.  Bias— Interest— Es.  officio  Trustee  of  In- 
Mitution  interested.']  —  The  complainer  was 
charged     before     the     Burgh     Court     of    Port 


Glasgow  with  having  committed  malicious  mis- 
chief in  the  MoflEat  Public  Library.  The  magis- 
trate who  heard  the  charge,  and  found  the 
complainer  guilty,  was  an  e.r  officio  trustee  _of 
the  said  library,  and  a  suspension  of  the  convic- 
tion was  afterwards  sought,  on  the  ground  that 
it  was  pronounced  by  a  magistrate  who  was 
personally  interested  and  a  trustee  of  the  pro- 
perty damaged. 

Held— that    the     magistrate    was    not    <lis- 
qualified. 

WiLDRiDGE  V.  Anderson,  (1898)   25  R.    27  ; 
[35  Sc.  L.  R.  125.— Ct.  of  Sess. 

3.   Bia.i—.Memhershij)  of  Temperance  Asssocia- 
tion — Engaging  a  Solicitor  to  Oppose  Licence.] — 
Upon   an   application    by   F.   for   a   publican's 
licence  three   of    the    justices    comijosing    the 
quarter  sessions  were  subscribers  to  the  funds  of 
an   association  whose   objects  were   to   secure  a 
dimiinition  in   the  number  of   licenced   houses, 
and  to   organise  strong   opposition  to  licensing 
applications,  and  whose  solicitor  actually  attended 
the  sessions  and  opposed,  in  the  name  of  local 
objectors,  the  granting  of  this  and  other  licensing 
applications.     A  fourth  justice  was  member  of  a 
firm  who  had   subscribed   to  the  funds  of   the 
association,    and  two  others,  A.    and   B.,   were 
members   of   the   executive    committee   of    the 
association,  which,  before  each  licensing  sessions, 
decided  upon   the   licensing  applications  to  be 
opposed,  and  directed  their   solicitor  to  oppose 
F.'s  application.     A.  was   not   proved   to   have 
been  a  party  to  this  decision.     B.  was  present, 
but  exerted  "his  influence  in  favour  of  allowing 
F.'s  application  to  pass  without  opposition,  but 
during  the  hearing  at  the  sessions  he  decided  to 
vote   against  it.     It   was   the   practice   of    the 
executive  committee  before  each  licensing  ses- 
sions  to   send   circulars   to    over    one   hundred 
magistrates  apprising  them  of  the  dates,  with  a 
view  to  insuring  their  attendance. 

Held— that  no  disqualiiication  attached  to 
any  of  the  justices  from  taking  part  in  the 
determination  of  F.'s  application. 

Held,  also  (Barton,  J.,  dissenting),  that  a 
justice  in  opposing,  or  retaining  a  solicitor  to 
'oppose,  a  licensing  ajjplication  is  not  thereby 
disqualified  from  hearing  and  determining  the 
application  as  a  member  of  the  licensing 
authority. 


Rex  v.  Dublin  JJ.,  [1904]  2  Jr.  R.  75— K.  B.  D. 

4.  Bia.^— Signing  Petition.]— On  a  rule  fiisi. 
for  a  certiorari  to  quash  a  licence  granted  by 
two  licensing  justices,  it  appeared  that  one  of 
the  justices  had  previously  signed  a  jjetition  m 
favour  of  granting  a  grocer's  licence  to  the 
<^rantee.  He  had  been  especially  asked  by  the 
clerk  to  attend  the  court,  because  without  him 
there  would  not  have  been  a  quorum.  He  had 
no  knowledge  that  this  particular  application 
was  coming  on,  as  it  did,  after  some  other 
business  had  been  disposed  of ;  and  that  he  had 
no  manner  of  interest  in  granting  or  refusing  the 
licence.  As  a  matter  of  fact,  the  Court  had  not 
looked  at  the  petition  containing  the  justice's 
signature. 
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Disqualification  of  Justices — Continued. 

Held — that  there  was  no  ground  for  sug,2est- 
ing  bias  uu  the  part  of  the  justice.  Kule  dis- 
charged. 

Eeg.  c.  Taylor,  Ex  parte  A'ogwill,  (1898) 
[U  T.  L.  II.  185.— Div.  Ct. 

5.  Clerk  to  Justiees — Pren-tisinff  Sollcitof — 
Clerk  accepting  Office  of  Justice — Ritpd  to  Sit 
as  Justice — Local  Ciovernntent  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  22 — Justices'"  Qualification  Act, 
1871  (34  &  35  Vict.  c.  18),  s.  1.]— The  offices  of 
justice  of  the  peace  and  justices'  clerk  are 
incompatible  offices,  and  cannot  both  be  held  by 
the  same  person  ;  and,  consequently,  as  the  office 
of  justices'  clerk  is  one  which  the  holder  thereof 
can  resign  of  his  own  motion,  such  office  is  ipso 
facto  vacated  by  the  holder  accej^ting  the  ofhce 

of  justice. 

A  person,  while  clerk  to  the  justices  of  a  petty 
sessional  division,  accepted  the  office  of  mayor 
of  the  borough,  and  thereby,  by  virtue  of  sect.  22 
of  the  Local  Government  Act,  181)4,  became  e.r 
officio  a  justice  of  the  peace  for  the  county,  and 
upon  the  hearing  of  a  certain  charge,  which 
resulted  in  a  conviction,  he  sat  as  one  of  the 
justices  who  adjudicated  upon  the  charge,  being 
at  the  time  clerk  to  the  same  justices  and  in 
receipt  of  a  ?ala:y  as  such  clerk  ;  and  such 
person  had  also  been  a  solicitor  practising  in  the 
borough,  but  he  had  retired  from  practice  for 
some  years,  assigning  his  business  to  certain 
relations  under  an  agreement  by  which  he  was 
to  receive  a  yearly  sum  from  the  firm,  and  at  the 
date  of  the  conviction  in  question  he  had  ceased 
to  take  out  his  certificate  as  a  solicitor. 

Held — that  such  person  by  his  acceptance  of 
the  office  of  mayor,  and  thereby  of  the  office  of 
justice,  had  vacated  his  office  as  clerk  to  the 
justices,  and  that  he  was  theiefore  qualified  to 
sit  as  a  justice,  and  tliat,  as  he  had  ceased  to 
practise  as  a  solicitor,  he  did  not  come  within 
the  disqualification  in  sect.  1  of  the  Justices' 
Qualification  Act,  1871,  as  a  practising  solicitor. 

Keg.  t.  Douglas,  [1898]  1  Q.  B.  560  ;  62  J.  P. 

[277  ;  67  L.  J.  Q.  B.  406  :   78  L.  T.  198  ;  14 

T.  L.  II.  267  ;  46  W.  R.  377— C.  A. 

6.  Licensing  Apj)eal — Justices  icliose  Order 
appealed  against.] — Upi)n  the  hearing  of  a 
licensing  appeal  at  quarter  sessions  from  an  order 
of  licensing  justices  refusing  to  renew  a  licence, 
two  of  the  licensing  justices  who  were  parties  to 
the  refusal  of  the  renewal  of  the  licence,  sat  on 
the  bench  at  quarter  sessions  during  the  hearing 
of  the  appeal  ;  they  retiicd  with  the  other 
justices  when  considering  the  decision,  and  they 
returned  into  Court  and  sat  on  the  bench  when 
the  decision  was  given  dismissing  the  appeal. 
They  made  affidavits  jointly  witli  the  chairman 
of  ([uarter  sessions  to  the  effect  that  they  took  no 
part  whatever,  in  Couit  or  when  the  justices 
retired  to  consider  their  decision,  in  the  decision 
that  was  given. 

Held — that  the  justices  being  disqualified 
from  acting  on  the  appeal,  their  mere  presence 
on  the  bench,  even  though  they  took  no  part  in 
the  proceedings,  rendered  the  pioceedings  of  the 


Court  of  quarter  sessions  irregular,  and  the  order 
was,  therefore,  invalid,  and  the  appeal  must  be 
re-heard. 

Rex  r.  Lancashire  JJ.,  (1906)  75  L.  J.  K.  B. 
[198  ;  70  J.  P.. 337  ;  94  L.  T.  481— Div.  Ct. 

7.  Hating  Apjfeal — Possihibty  of  Bias—Mem- 
hersliip  of  Assessment  Committee.'] — A  rule  nisi 
was  obtained  for  a  certiorari  to  quash  the  judg- 
ment of  the  quarter  sessions  for  the  county  of 
London  on  an  appeal  against  an  assessment  ou 
the  ground  that  one  of  the  magistrates  who  took 
part  in  the  judgment  was  chairman  of  the  assess- 
ment committee  of  a  borough  in  London,  other 
than  the  assessment  committee  whose  decision 
was  appealed  against,  and  that  he  was,  therefore, 
disqualified  by  interest  or  possibility  of  bias. 

Held — that  the  test  to  be  applied  was  that 
justice  should  be  administered  by  persons  who 
could  not  reasonably  be  suspected  of  being 
biassed,  and  that  the  rule  must  be  discharged, 
since,  ou  the  application  of  this  test,  there  was 
no  ground  for  thinking  that  the  facts  showed 
any  interest  or  any  possibilitj'of  bias  on  the  part 
of  the  magistrate  in  question. 

Rex  r.  London  JJ.,  Ex  parte  South  Meteo- 
[POLITAN  Gas  Co.,  (1907)  97  L.  T.  716;  71 
J.  r.  476  :  23  T.  L.  R.  726  ;  5  L.  G.  R.  1064— 

Div.  Ct. 

Affirmed  (1908)  98  T.  L.  R.  519  ;  72  J.  P.  137 

— C.  A. 

II.  JURISDICTION  AND  POWERS  OF  JUS- 
TICES. 

And  see  Animals;  Highw^ays,  160  ;  In- 
surance, 57,  59  :  Intoxicating 
Liquors,  10  ;  Lunatics,  35,  36. 

8.  Action  against  Justice — Wrongful  lJistre.^s 
— Excess  (f  Jurisdiction  .'shown  on  Summons — 
Allegation  of  Malice  and  icant  of  reasonahle  and 
probable  Cause— Ju.ftices  Protection  Act,  1848 
(11  i:  12  Vict.  c.  44),  ss.  1,  2.] — A  summons  was 
taken  out  against  the  appellant  for  unlawfully 
neglecting  to  cause  his  child  to  be  vaccinated, 
within  six  months  after  its  birth,  contrary  to 
the  provisions  of  the  Vaccination  Acts.  As  the 
date  of  the  child's  birth  was  given  on  the  sum- 
mons as  April  19th,  1901,  and  the  summons  was 
dated  February  3rd,  1903,  it  appeared  on  the 
face  of  the  summons  that  the  child  was  then 
moie  than  eighteen  ir.onths  ohl.  By  sect.  11  of 
the  Vaccination  Act,  1871,  the  information  or 
complaint  must  be  laid  within  twelve  months  of 
the  above-mentioned  offence,  and  the  offence  is 
complete  at  the  expiration  of  six  months  from 
birth.  The  respondent,  a  metropolitan  police 
magistrate,  convicted  the  appellant,  and  the  fine 
then  imposed  not  having  been  paid,  issued  a 
warrant  of  distress,  which  was  levied  on  the 
goods  of  tlie  ajipellant.  The  conviction  was  sub- 
sequently quashed  by  the  High  Court,  and  the 
appellant  brought  an  action  in  tl» county  court 
against  the  respondent  for  wrongful  distress. 
Evidence  was  given  that  the  clerk  on  the  hearing 
of  the  charge  had  said  to  the  appellant :  Have 
you  had  your  chiUlren  vaccinated  according  to 
law  .' and  that   the  appellant  had  answered,  No. 
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Jurisdiction  and  Powers  of  Justices— A/w^/H/prf. 

The  county  court  judge  left  three  questions  to 
the  jury.  (1)  Was  the  want  of  jurisdiction 
brought  to  the  notice  of  the  respondent  at  the 
hearing  of  the  summons?  Answer. — No.  (2)  Was 
the  age  of  the  children  apart  from  its  being  on 
the  summons  at  any  time  brought  to  the  notice 
of  the  respondent  /  Answer. — No.  {'6)  AVhat 
damage  did  the  appellant  suffer  by  the  issue  of 
the  warrant?  Answer. — Nominal  damages  £10. 
Of  these  findings  judgment  was  entered  for  the 
respondent. 

Held,  on  appeal,  that  questions  1  and  2 
were  not  material.  The  action  was  one  of  tres- 
pass, and  no  allegation  of  malice  or  want  of 
reasonable  and  probable  cause  was  necessary  by 
reason  of  sect.  2  of  the  Justices  Protection  Act, 
1848,  as  the  lespondent  had  acted  in  excess  of 
his  jurisdiction,  and  that  fact  appeared  on  the 
face  of  the  summons.  The  appellant  could  not 
be  taken  to  have  pleaded  guilty.  Judgment 
would  therefore  be  entered  for  the  appellant  for 
£10,  as  he  elected  that  course  in  preference  to  a 
new  trial. 

POLLEY  r.  FOEDHAM,  (PJO-l)  (2)  C>S  J.  P.  ."iOi  ;  20 
[T.  L.  R.  03'J  ;  91  L.  T.  52.j— Div.  Ct. 

9.  Adjournment — Puicer  to  Adjonrn  IndlctaMe 
Case — Charge  of  Lihel — Prospect  of  Settlement — 
Indictahle  Ojf'ences  Act,  1848  (11  &  12  Vict. 
c.  42),  s.  21.] — Upon  a  summons  for  libel  if  an 
apology  and  settlement  are  in  prospect  and  are 
likely  to  be  facilitated  by  an  adjournment,  the 
justices  have  power  to  adjourn  the  case  for  more 
than  eight  days  if  the  defendant  has  never 
surrendered  to,  or  been  detained  in  custody, 
provided  that  they  do  not  decline  to  exercise 
jurisdiction  and  do  not  take  extra-judicial  matteis 
into  consideration. 

Rex  v.  Southampton  J  J.,  Ex  parte  Lebekn, 
[(1907)  71  J.  P.  332  ;  9(j  L.  T.  097— Div.  Ct. 

10.  A(j>'ecment  to  Tax  Coxts  out  of  Ses.vons — 
Power  of  subsequent  Court  of  Quarter  Sessions  to 
rcvieio  Tad-ation.] — Where  costs,  incurred  in  an 
appeal  to  quarter  sessions,  have  been  by  agree- 
ment taxed  out  of  sessions,  a  subsequent  court  of 
quarter  sessions  has  no  jurisdiction  to  review  the 
taxation. 

Blackpool  Tower  Co.,  Ld.  r.  Fylde  Uxios. 
[(1903)  G7  J.  P.  379— Qr.  Sess. 

11.  Pencil  equally  divided  in  Oj>inii  n — Pis- 
niissal  of  Information — Effect  c/'.] — A.  was  sum- 
moned for  an  offence  uniler  sect.  3  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888,  in  build- 
ing a  house,  the  front  wall  of  which  projected 
beyond  the  building  line.  At  the  hearing  the 
justices  were  equally  divided  in  opinion,  and  on 
the  advice  of  their  clerk  the  chairman  dismissed 
the  information.  A  second  inftirmation  was  j 
subsequently  laid  in  precisely  the  same  terms,  ' 
save  that  the  period  for  which  penalties  were 
claimed  was  different  from  that  in  the  first. 
The  justices  convicted. 

Held — that  the  dismissal  of  the  first  informa- 
tion was  a  good  dismissal,  although  the  justices 
were  equally  divided. 


Held,  further,  that  such  dismissal  decided 
that  the  erection  of  the  house  was  not  an  offence 
under  sect.  3,  and  that  the  continuing  of  that 
erection  could  therefore  not  be  an  offence. 

KiNsis  V.  Graves,  (1898)  67  L.  J.  Q.  B.  583  ; 
[78  L.  T.  502  ;  46  W.  E.  480— Div.  Ct. 

12.  Pencil  cqualbj  diiided  in  Opinion — Re- 
fusal  to  Pisniiss — Adjov rnnient  for  re-Iiearing^ 
Siimmary  Jurisdiction  Act,  1848  (11  &  12  Vict. 
c.  43),  s.  16 — Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  20  (11).]  —An  information 
was  preferred  against  the  appellant  on  August 
18tb,  1903,  before  two  justices,  who  retired  to 
consider  their  decision,  and  on  their  return 
announced  in  open  court  that  they  were  divided 
in  opinion.  They  were  asked  on  behalf  of  the 
appellant  to  dismiss  the  summons,  but  they 
refused,  and  decided  to  adjourn  it  to  a  futuie 
date,  when  they  and  other  justices  on  the  rota 
would  be  convened  to  re-hear  the  information. 
The  information  came  on  for  re-hearing  on. 
September  15th,  1903.  The  jurisdiction  of  the 
justices  was  objected  to  on  behalf  of  the 
appellant. 

Held — that  the  justices  had  jurisdiction  ou 
the  first  occasion  to  adjourn  the  summons,  and 
were  not  bound  to  dismiss  it. 

'  Bagg  r.  COLQDHOUN.    [1904]  1   K.  B.  551 ;  7S 

'       [L.  J.  K.  B.  272  :  68  J.  P.  1.59  ,  52  W.  R.  494  ; 

90  L.  T.  38G  ;  20  Cox,  C.  C,  60.5— Div.  Ct. 

13.  Pinding  Over  to  Jieep  the  Peace — No  Cross 
Suninions — Poicer  to  Pind  Over  Complainant  as 
icell  as  Pefendant — Summary  Jurisdiction  Act, 
1879  (42  &  43  \\ct.c.  49),  .S-.25.]— A  complainant 
took  out  a  summons  for  an  order  binding  the 
defendant  over  to  keep  the  peace,  and  the 
justices  on  its  appearing  to  them  that  the  com- 
plainant had  himself  used  towards  the  defendant 
threats  calculated  to  lead  to  a  breach  of  the  peace, 
and  that  there  was  a  real  danger  of  a  breach  of 
the  peace  on  the  part  of  both  complainant  ant^ 
defendant,  bound  over  Loth  parties  to  keep  the 
peace. 

Held — that  the  Court  -would  not,  on  the 
application  of  the  complainant,  quash  the  order 
against  him  on  the  ground  that  no  information 
was  laid  or  summons  issued  against  him,  the 
Court  being  satisfied  that  before  the  making  of 
the  Older  the  complainant  had  notice  as  to  what 
the  result  of  the  proceedings  would  probably  be, 
nor  would  it  quash  the  order  on  the  ground  that 
it  did  not  allege  that  the  defendant  stated  on 
oath  that  he  went  in  bodily  J  ear,  since  the 
recognisance  had  been  entered  into  by  the  com- 
plainant without  protest. 

EEXr.  WiLKIXS  AND   OTHERS,    [1907]   2  K.   B. 

[380  ;  76  L.  J.  K.  B.   722  ;  71  J.  P.  327  ;  9G 

L.  T.  721— Div.  Ct. 

14.  Piscretion  to  Issue  Summons— Proceedings 
against  Jesuits— Poma n  Catholic  Relief  Act,  1829 
(10  Geo.  4,  c.  7),  s.  34 — Indictahle  Ojfences  Act, 
1848  (11  &  12  A^ict.  c.  42),  s.  9.] — Upon  an  infor- 
mation under  sect.  34  of  the  Roman  Catholic 
Relief  Act,  1829,  against  certain  persons,  charg- 
ing them  with  having  been  admitted  and  beccmie 
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Jesuits  within  the  United  Kingdom,  the  magis- 
trate, in  the  exercise  i>t  his  discretion,  refused  to 
grant  a  summons,  takhig  into  consideration  the 
fact  that  the  penalties  imposed  by  the  Act  had 
never  been  put  in  force,  that  the' object  of  the 
Act  was  to  get  Jesuits  out  of  the  country  and 
not  to  punish  criminally  individual  Jesuits,  and 
that  it  was  a  matter  in  which,  in  the  circum- 
stances, proceedings  should  be  instituted  by  the 
Crown  and  not  by  a  private  individual,  tjpon 
an  application  for  a  mandaimix  to  the  magistrate 
to  hear  and  determine  the  application  for  a 
summons  : — 

The  Court  refused  to  inteifere  with  the 
•exercise  of  the  magistrate's  discretion. 

Eex  v.  Kennedy,  (1902)  50  W.  R.  633 ;  86  L.  T. 
■  [753  ;  IS  T.  L.  R.  557  ;  20  Cox,  C.  C.  230— 

Div.  Ct. 

15.  Junsdicflon — Claim  of  HUihf  —  Tenant 
^Kjalnst  Landlord — Wilful Baniage  to  Propertii — 
Art  done  "  vnder  a  fair  and  reasonuMe  Supposi- 
tion"'— Malicious  Damage  Act,  1861  (24  &  25 
Vict,  c.  97),  5.  52.]— By  the  Malicious  Damage 
A.ct,  1861,  '-whosoever  shall  wilfully  or  mali- 
ciously commit  any  damage,  injury  or  spoil  to  or 
upon  any  real  or  personal  property  whatsoever, 
either  of  a  public  or  private  nature,"  may  be 
■convicted  before  a  justice  of  the  peace,  ^  and 
imprisoned  and  fined,  '•  provided,  that  nothing 
lierein  contained  shall  extend  to  any  case  where 
the  party  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act 
complainetl  of,"  kc. 

The  claimants  were  the  tenants  of  the  respon- 
dents, who  owned  the  land  over  which  the  right 
was  claimed.  The  claimants  had  several  times 
pulled  down  a  hedge  in  pursuance  of  a  supposed 
right  of  pasture  on  a  down  held  in  undivided 
shares  by  the  respondents. 

Held — that  the  claimants  could  have  no  right 
fcy  prescription  against  the  landlords,  but  only 
by  the  teims  of  their  leases,  which  gave  no  such 
rights,  and  that  a  claim  outside  those  leases  was 
clearly  impossible,  and  the  parties  did  not  act 
under  a  fair  and  reasonable  supposition  that  they 
iiad  a  right  to  do  the  act  complained  of. 

White  V.  Fiast  ((1872),  L.  R.  7  Q.  B.  353 ;  41 
L.  J.  M.  C.  81  ;  26  L.  T.  (n.S.)  611  ;  36  J.  P.  36) 

followed. 

Brooks    and    Another     c.     Hamlyn    and 

[Others,  (I'.kio)  CH  J.  P.  215  ;  79  L.  T.  734  ; 

19  Cox,  C.  C.  231— Div.  Ct. 

16.  Jurisdii-tion— Claim  of  Title  to  -'Interest 
in  Land  " — Commoners — Assaults  ir/iilr  o/ijectinff 
■to  User  of  Itiyht  of  Common — Ofences  aqainst 
the  Person  Act,  1861  (24  &  25"  Vict.  r. 'lOo), 
.V.  46.] — The  proviso  to  sect.  46  of  the  Offences 
against  the  Person  Act.  1861,  must  be  read  so 
that  the  word  "  title "  governs  not  only  the 
•words  "lands,  tenements  or  hereditaments," 
■but  also  the  words  "  any  interest  therein  or 
Accruing  therefrom."' 

The  complainant  and  the  defendant  both  had 
rights  of  common  over  a  certain  piece  of  hind, 
and  for  two  or  three  da\s  before   the    assault 


complained  of,  the  complainant  had  been  engaged 
in  carting  across  the  grass  of  the  land  in  a  way 
the  defendant  objected  to.  It  did  not  ap[)car 
that  the  defendant  had  given  any  notice  of  his 
objection  to  the  complainant,  or  had  raised  any 
question  as  to  what  he  was  doing,  until  the  day 
in  question,  when,  the  complainant  being  then 
in  the  act  of  carting  turnips  across  the  grass,  the 
defendant,  after  some  I'emonstrance,  assaulted 
him  by  striking  him  with  a  whip.  The  com- 
plainant summoned  the  defendant  for  this 
assault,  and  at  the  faearing  the  defendant  took 
the  objection  that  the  jurisdiction  of  the  justices 
was  ousted  on  the  ground  that  the  case  raised  a 
question  as  to  an  interest  in  land.  The  justices 
were  of  opinion  that  the  objection  was  a 
frivolous  one,  and  that  they  ought  not  to  give 
effect  to  it,  and  they  convicted  the  defendant. 

Held — that  no  question  of  a  right  in  either 
one  or  other  party  arose  :  that  it  was  merely  a 
question  of  an  assault  being  committed  at  a  place 
where  both  parties  had  a  right  to  be  ;  and  that 
the  justices  were  right. 

Rex  r.  French,  [1902]  1  K.  B.  637  ;  71  L.  J. 
[K.  B.  382  ;  66  J.  P.  487  ;  50  \V .  R.  555 ;  ><i:, 
L.  T.  587  ;  18  T.  L.  R.  440  :  20  Cox,   C.  C.  2(iU 

—Div.  Ct. 

18.  Jurisdiction  —  Transfer  if  Part  of  one 
County  to  another  Count ij — Effect  on  Jurisdiction 
of  Justices— Count?/  Police  Act,  1840  (3  ..^4  Vict. 
c.  88),  s.  2.] — Where  there  is  a  transfer  of  a  part 
of  a  county  to  another  county  by  agreement 
between  the  justices  of  the  two  counties,  in 
pursuance  of  sect.  2  of  the  County  Police  Act, 
1840,  the  jurisdiction  to  administer  the  licensing 
laws  within  the  transferred  portion  of  the  county 
is  not  transferred,  but  remains  with  the  justices 
of  the  district  of  which  it  formed  part  prior  to 
the  transfer. 

Reg.  r.  Justices  of  Worcestershire  ;  Reg. 

[r.  Justices  op  Warwickshire,  [1899]  1 

Q.  B.  59  :  68  L.  J.  Q.  B.  109  :  62  J.  P.  836  ;  47 

W.  R.  135  ;  79  L.  T.  393  :  15  T.  L.  R.   45  :  19 

Cox.  C.  C.  198— C.  A. 

19.  Local  Jurisdiction — I'ett;/  Sessional  Divi- 
sion—  Rural  District  in  screral  Divisions — 
DirisioH  of  Counties  Act,  1828  (9  Geo.  4, 
c.  43),  s.  6 — Poor  Laic  Amendment  Act,  1851. 
(14  &  15  Vict.  c.  105),  s.  \).— Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  *.  231.]  — 
Where  a  rural  district  council  extends  into 
several  petty  ses.sional  divisions,  the  justices 
of  the  county  sitting  in  any  of  tliose  divisions 
have  jurisdiction  to  hear  a  complaint  preferred 
by  the  council  against  overseers  who  are  over- 
seers of  a  parish  situate  in  another  division,  and 
who  are  resident  in  that  other  division,  for 
neglecting  to  pay  in  oljcdience  to  an  unler  of  the 
council  from  a  separate  rate  to  be  levied  in 
accordance  with  sect.  230  of  the  Public  Health 
Act,  1875,  a  contribution  required  by  the  council 
for  the  performance  of  their  duties. 

Caistor  Rural  District  Council  v.  Taylor 
[(1907)  71  J.  P.  310  ;  97  L.  T.  281  ;  5  L.G.R. 

767— Div.  Ct. 
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20.  Ohjection  to  JiirisdU'tio/i  not  taken  hefore 
Justices— Cost^.] — The  objection  that  there  was 
no  juiisdiction  in  the  justices  may  be  taken 
before  the  divisional  Court,  although  it  was  not 
taken  before  the  justices,  and  no  question  has 
been  left  by  the  justices  on  the  point. 

But  as  a  rule  the  party  succeeding  on  such  a 
point  must  paj'  the  costs  thrown  away  by  his 
failure  to  take  it  at  the  proper  time. 

Xnig/it  V.  HalUicell  ((1874)  L.  E.  9  Q.  B.  412  : 
43  L.  J.  M.  C.  113  ;  38  J.  P.  470  ;  30  L.  T.  359) 
followed. 

LOXDOX,    EDIXBUKaH   AXD    GLASGOW    ASSUE- 

[ANCE  Co.  Ld.   r.    Paetingtox,   (1903)  67 
J.  p.  25.5  ;  88  L.  T.  732  ;  19  T.  L.  R.  389— 

Div.  Ct. 

21.  liifjlit  to  preside  at  Petttj  Sessions — Muni- 
f'ipal  Bonmyh  witltont  a  Bench  of  Magistrates  or 
Quarter  Sessions  —Rifjht  of  Mayor  to  preside  at 
Petty  Sessions  dealing  with  Ojf'ence  committed  in 
Borough,  ivhen  Summons  signed  by  County  Justice 
—  Countif  Business — Municijjal  Corporation  Act, 
1882  (45  k  46  Vict.  c.  50),  s.  155.]— In  a  recently 
incorporated  borough,  which  had  not  a  separate 
commission  for  the  peace  nor  a  separate  court  of 
quarter  sessions,  and  in  which  petty  sessional 
courts  were  held  by  the  county  justices  precisely 
in  the  same  manner  as  before  the  corporation, 
the  business  before  a  petty  sessions  included  a 
summons  signed  by  a  county  justice  on  an 
information  against  a  person  for  throwing  stones 
in  the  borough  ;  and  on  the  case  being  called  on, 
the  mayor  of  ihe  borough  claimed  the  right  to 
take  the  chair,  on  the  ground  that  the  business 
was  business  of  the  borough.  The  justices  present 
objected,  and  the  mayor  brought  an  action  to 
obtain  a  declaration  tliat  he  had  a  right  in  such 
a.  case  to  preside. 

Held — that  the  effect  or  the  issue  of  a  sum- 
mons by  a  count}-  justice  was,  in  such  a  case,  to 
make  the  matter  county  and  not  borough  busi- 
ness, and  that  in  such  a  case  the  justices  were 
not  acting  in  relation  to  the  business  of  the 
borough,  within  the  meaning  of  the  Municipal 
Corporation  Act,  1882,  s.  155  (the  business 
having  been  already  appropriated  as  county 
business)  and  consequently  the  mayor  was  nut 
entitled  to  preside.  "When  a  magisterial  case 
has  been  earmarked  as  county  or  borough  busi- 
ness by  the  issue  of  a  summons  to  appear  before 
the  county  or  borough  justices,  the  county  or 
borough  justices,  as  the  case  may  be,  have  seisin 
of  it,  and  the  other  body  of  justices,  though 
having  concurrent  jurisdiction,  cannot  intercept 
such  case." 

Lawsox  r.  Reynolds,  [1904]  1  Ch.  718  ;  73 
[L.  J.  Ch.  451  ;  68  J.  P.  254  :  52  W.  R.  375  ; 
90  L.  T.  278  :  20  T.  L.  R.  293  :  2  L.  G.  R.  749— 

Far  well,  J. 

22.  Test  Case  —  Dismissed  —  Justices  being 
■equally  Divided — Res  judicata.] — A  large  num- 
ber of  summonses  were  issued  by'the  Harton  Coal 
Co.  against  their  workmen  under  the  Employers 
and  Workmen  Act,  1875,  claiming  damages  for 
wrongfully  leaving  their  employment.     It  was 


agreed  that  one  of  the  cases,  when  heard  by  tiie 
justices,  should  be  treated  as  a  test  case,  and 
should  clecide  the  others. 

On  the  hearing  of  this  particular  case  the 
justices  were  equally  divided  and  the  summons 
was  dismissed. 

Held — that  this  determination  of  the  proposed 
test  case  was  not  within  the  contemplation  of 
the  above  agreement,  and  that  the  decision 
therein  referred  to  meant  a  decision  on  the 
merits,  and  that  the  justices  were  not,  there- 
fore, precluded  from  hearing  one  of  the  other 
summonses. 

Reg.  /■.  Waedle,  Ex  paete  Bueeows.  (1898) 
[14  T.  L.  R.  424— Div.  Ct. 

23.  Trifling  Ofence  —  Bulling  Bread  on 
Sundag — Dismissal  of  Information — Prcrimis 
Conrictions — Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  16.]— The  respondent  was 
summoned  under  3  Geo.  3.  c.  cvi.,  s.  16,  for 
baking  bread  on  Sunday.  The  magistrate  thought 
the  offence  proved  was  of  so  trifling  a  nature  tliat 
he  dismissed  the  information  and  refused  to 
receive  evidence  of  former  convictions. 

Held — that  there  was  no  reason  why  tlie 
magistrate  in  this  case  could  not  avail  himself 
of  the  power  given  him  of  dismissing  the  inf  U'- 
niation  under  sect.  16  of  the  Summary  Jurisdic- 
tion Act,  1879.  Tiie  section  was  not  only  intended 
to  apply  in  case  of  first  convictions. 
ViXTEES  /•.  Feeedmax,   (1902)  71   L.  J.  K.  B. 

[48  ;  66  J.  P.  135  ;    85  L.  T.  628  ;  18  T.  L.  R. 
77  ;  20  Cox,  C.  C.  197— Div.  Ct. 

2i.  Trifling  offence — Selling  Liiiuor  without 
Licence — Sumniarg  Jurisdiction  Act,  1879  (42  & 
43  Vict.  c.  49),  s.  16.]— The  High  Court  nuiy 
interfere  when  justices  wrongly  deal  with  an 
offence  as  one  "'of  a  trifling  nature." 

Justices  ought  not  to  regard  it  as  a  trifling 
offence  for  an  incoming  tenant  of  an  inn  to  sell 
beer  for  nine  days  without  a  licence  merely 
because  there  were  no  sessions  at  which  he 
could  apply  for  a  temporary  transfer. 

Baexaed  r.  Baetox  axd  Others,  [1906]    1 

[K.  B.  357  :  75  L.  J.  K.  B.  326  :  69  J.  P.  26\  ; 

92  L.  T.  859;  20  Cor.  870— Div.  Lt. 

25.  Trifling  Ojf'ence — Sewage  Discharged  into 
a  Stream — Negotiations  Pending  between  Conser- 
cancg  Board  and  Urban  District  Council — Dis- 
missal of  Information — Jurisdiction  of  Justices — 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  s.  16.] — The  appellants,  in  January,  190.', 
gave  notice  to  the  respondents  to  discontinue 
the  flow  of  sewage  into  a  tributary  of  the  river 
Lee,  withiu  the  districts  of  the  respondents. 
Negotiations  were  entered  into  between  tlie 
appellants  and  respondents,  and  meanwhile  llie 
sewage  was  permitted  to  flow  into  the  tributary 
as  before.  On  November  1st  1904,  the  respon- 
dents were  served  with  a  summons  for  failing  to 
comply  with  the  notice.  Before  the  hearing  of 
the  summons  measures  were  taken  by  the  respon- 
dents to  discontinue  the  tiow  of  sewage.  The 
hearing  of  the  summons  was  adjourned  for  six 
months,  and  Anally  came  on  on  5lay  25th,  1905, 
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when  the  magistrates  di.-missed  the  information 
having  regard  to  the  negotiations  between  the 
jmrties  subsequent  to  the  seivice  of  the  notice, 
and  the  steps  taken  by  the  respondents  subse- 
quent to  the  service  of  the  summons. 

Held — that  the  fact  that  there  had  been 
negotiations  between  the  parties  did  not  justify 
the  justices  in  refusing  to  convict,  and  that 
the  case  must  go  back  for  their  further 
consideration 

Held,  further,  that  although,  ^^/'/w/a  facie, 
the  discharge  of  sewage  into  a  river  cannot  be 
regarded  as  a  trival  offence  within  the  meaning 
of  sect.  16  of  the  Summary  Jurisdiction  Act, 
1879,  yet,  if  the  evidence  befoie  the  justices  on 
the  rehearing  api'eared  to  them  to  warrant  their 
fo  doing,  it  would  be  f)pen  to  them  to  act  under 
that  section,  but  that  they  must  not  allow  their 
judgment  to  be  intiutnced  by  the  fact  that 
there  had  been  negotiations  between  the 
[larties. 

Lee  Conservancy  Boabd  r.  Bishop's  vStort- 

[FORD  Urban  District  Council,  (1906)  70 

J.  P.  214  ;  4  L.  G.  R.  641— Div.  Ct. 

III.  PKOCEDUEE. 

26.  Costi< — Payment  Irif  Treasurer  of  County 
Fund— ''  Place"— Vayrdnt  Act,  1824  (5  Geo.  4, 
c.  83),  s.  9.  ] — The  appellants  were  alleged  to  have 
committed  an  offence  against  the  Vagrant  Act, 
IJ'24,  and  were  convicted  before  the  justice  of 
the  County  borough  of  Huddersfield  ;  but  on 
appeal  to  the  quarter  sessions,  to  which  an  appeal 
lay  under  sect.  14  of  the  Act,  the  conviction  was 
quashed,  and  an  order  was  made  for  payment  of 
the  costs  of  the  appellant  and  also  of  the  respon- 
dent, a  police  inspector,  by  the  treasurer  of  the 
borough  of  Huddersfield. 

Held — that  the  order  should  have  been  made 
on  the  treasui'cr  of  the  county  fund  ;  that  the 
word  "place"  in  sect.  9  of  the  Vagrant  Act, 
1824,  must  be  held  to  mean  a  place  having  a 
separate  court  of  quarter  sessions. 

1;eg.  v.  West  Riding  Justices,  [19C0]  1  Q.  B. 
[29)  ;  69  L.  J.  Q.  B.  13  ;  16  T.  L.  R.  4— Div.  Ct. 

27.  Conrictiim  —  Form  —  Var'uince  hetireen 
Information  and  Conviction — ,Seal.s  of  Juxticex — 
Poivcr  of  Amendment  --  Sunnnary  Jurisdiction 
Act,  1848  (II  &  12  Vict.  c.  43),  .s-.v.  i,  \\— Quarter 
Scmons  Act,  1849  (12  &  13  Vict.  c.  4.")),  ,v.  7.]  — 
(In  an  information  and  summons  charging  the 
defendant  with  unlawfully  exposing  1o  view  in 
a  window  a  certain  indecent  exhibition,  this 
lieing  an  offence  for  which  a  penalty  of  4n.v.  may 
be  imposed  under  sect.  28  of  the  Town  Police 
Clauses  Act,  1847,  it  was  stated  on  behalf  of  the 
jjrosecution  at  the  hearirg  that  the  proceedings 
were  taken  under  the  Vagiancy  Act,  1824,  under 
which,  as  amended  by  sect.  2  of  the  Vagrancy 
Act,  1838,  the  offence  of  "wilfully"  exposing 
such  an  exhibition  to  public  view  in  the  window 
of  any  shop,  situate  in  any  stieet,  is  punishable 
with  a  fine  of  £2.">,  but  objectiim  was  not  taken 
before  the  justices  on  behalf  of  the  defendant  to 
the  absence  of  the  wortl  "  wilf ullv  "  from  the 


summons.  The  justices  convicted  the  defendant 
of  "  wilfully  "  exposing  an  indecent  exhibition 
to  public  view,  and  fined  him  £20,  and  signed 
the  conviction  but  did  not  seal  it  with  their 
seals.  , 

Held — that  the  Court  would  not  quash  the 
conviction,  as  the  objection  was  not  taken  at  the 
hearing,  and  no  information  is  necessary  if  the 
defendant  is  before  the  justices,  and  as  the  Court 
had  power  under  the  Quarter  Sessions  Act,  1849, 
sect.  7,  to  amend  the  conviction  with  regard  to 
the  omission  of  the  seals  of  the  justices. 

Rex  r.  Tabrum  and  Another,  (1907)  71  J.  P. 
[325  ;    97   L.   T.    551  :    23   T.    L.     R.    474— 

Div.  Ct. 

28.  Conviction — Summons — Distinct  Offences: 
charged — Defendant  convicted  generally.'] — M. 
was  charged  on  summons  for  that,  without  being 
duly  authorised,  he  did  go  and  enter  upon  the 
lands  of  the  complainant,  provided  with  a  gun, 
to  look  for,  set,  spring,  start,  follow,  shoot,  course, 
hunt,  or  otherwise  pursue,  take,  or  destroy,  game 
(in  the  words  of  the  statute  infringed).  An  order 
was  made  by  the  justices,  "defendant  duly 
convicted  and  ordered  to  pay,"  «.tc. 

Held — that  the  conviction  was  bad,  inasmuch 
as  several  distinct  offences  were  charged,  and  it 
did  not  appear  of  which  the  defendant  was 
convicted. 

Rex  r.  Donegal  JJ.,  [1907]   2  Ir.  R.  386— 

[K.  B.  Div. 

29.  Different  Offences  charged — Hearing  of 
all  Information  iefore  decision  of  Jirst  —  Con- 
viction 071  Jirst  Information  —  Legality  of 
Conviction.'] — Three  informations  were  preferred 
at  petty  sessions  against  a  beerhouse-keeper  for 
breaches  of  the  Licensing  Acts.  At  the  con- 
clusion of  the  first  case  the  justices  postponed 
their  decision  thereon  and  proceeded  to  hear  the 
other  informations,  which  related  to  different 
charges  committed  on  a  different  day,  and  they 
dismissed  the  second  and  third  informations  ; 
they  then  announced  that  they  had  decided  to 
convict  on  the  first  charge,  and  they  convicted 
accordingly  on  the  first  information.  The  justices 
stated  that  they  were  unanimous  in  favour  of 
convicting  at  the  close  of  the  first  case,  but  that 
they  adjourned  their  decision  and  the  considera- 
tion of  the  amount  of  the  penalty  until  after  the 
other  charges  were  disposed  of,  and  that  in 
adjudicating  on  each  case  they  applied  to  that 
case  the  evidence  that  was  given  in  reference  to 
it,  and  no  other. 

Held — that  the  postponement  by  the  justices 
of  their  decision  in  the  first  case  until  they  had 
disi>osed  of  the  other  cases  did  not,  under  the 
circumstances,  render  the  conviction  in  the  first 
case  bad  in  law. 

Reg.  v.  Fry,  Ex  parte  Masters,  (1898)  62  J.  P. 
[457  ;  67  L.  J.  Q.  B.  712  ;  78  L.  T.  716  ;  14 
T.  L.  R.  445  ;  46  W.  R.  649  ;  19  Cox  C.  C.  13.-- 

—Div.  Ct. 

30.  Fridence— Summons 'jU.'tcloninij  a  Former 
Otf'ence—  Statements  as  to  jireriovs  Convictions  of 
li-hick  no  Notice  tahen  by  Court.]— X  summons 
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Procedure —  Contl  n  ued. 

set  out  that  the  defendant  was  charged  with 
driving  a  motor  car  on  a  public  highway  at  a 
speed  which  was  dangerous  to  the  public, 
having  regard  to  all  the  circumstances  of  the 
case,  "  the  same  being  his  second  offence,"  and 
the  defendant  was  so  charged  at  petty  sessions 
by  the  clerk  of  the  Court.  In  the  course  of 
the  hearing,  whilst  giving  evidence,  two  con- 
stables mentioned  that  the  defendant's  licence 
was  endorsed  when  they  saw  it,  on  the  car 
being  stopped.  Objection  to  these  statements 
was  made,  and  the  Court  took  no  written  note 
of  them,  the  chairman  of  the  justices  deleting 
a  note  he  had  made,  and  stating  that  the 
Bench  wuuld  take  no  notice  of  t-he  statement. 
The  defendant  was  convicted. 

Held — that  there  had  been  no  misreception 
of  evidence,  and  that  the  conviction  must  be 
upheld. 

Cholertox  i\  Copping,  (1906)  70  J.  P.  48i— 

[Div.  Ct. 

31.  Fines  —  Rerftdatum  of— First  Offence  — 
Second  Offence.'] — Sect.  4  of  the  Summary  Juris- 
diction Act,  1879,  as  far  as  reduction  of  fines  is 
concerned,  applies  only  to  first  offences.  Fines 
for  second  and  subsequent  offences  are  regulated 
by  7  &  8  Geo.  4,  c.  53,  s.  78,  under  which  such 
fines  cannot  be  reduced  below  one  fourth  of  their 
full  amount  as  imposed  by  statute.  To  con- 
stitute a  second  offence  under  32  &  33  Vict.  c.  1-i, 
s.  27,  it  is  not  necessary  to  be  convicted  twice  in 
the  same  year  for  keeping  a  carriage  without 
having  a  licence  for  that  year.  A  conviction 
in  one  year  for  keeping  a  carriage  without  a 
licence  for  that  year  following  a  conviction  in  a 
previous  year  for  keeping  a  carriage  without  a 
licence  for  that  year  is  a  second  conviction  for 
the  same  offence. 

Phillips  v.  Stephens,  (1898)  79  L.  T.  280; 
[62  J.  P.  789  ;  19  Cox  C.  C.  172— Div.  Ct. 

32.  Indictable  Offence — Eridence  by  Accused 
before  the  Committing  Justices.']  —  When  an 
accused  person  charged  with  an  indictable 
■offence  is  about  to  be  committed  for  trial  and 
intends  to  rely  upon  evidence  by  way  of  defence, 
it  is  advisable  that  he  should  give  evidence  before 
the  committing  justices.  Justices  should  impress 
this  upon  all  accused  persons.  If  an  accused 
person  omits  to  give  evidence  before  the  justices, 
the  value  of  his  evidence  at  the  trial  will  be  much 
lessened. 

Kex    c.    Humphries,    (1903)   67  J.   P.  396— 

[Wills,  J. 

33.  Offence  Punishable  ivith  more  than  Three 
Months'  Imprisonment — Offender  must  be  in- 
formed of  his  Right  to  he  tried  by  Jury  — 
Waiver  —  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  17.]— A  defendant,  if 
charged  with  an  offence  within  sect.  17  of  the 
Summary  Jurisdiction  Act,  1879,  must  be  in- 
formed by  the  Court  of  Summary  Jurisdiction 
of  his  right  to  be  tried  by  a  jury.  It  is  not 
.sufficient   that   he   has   heard  a  defendant  in  a 


previous  case,  charged  with  a  similar  offence 
arising  out  of  the  same  suoject-matter,  informed 
of  his  right  to  be  so  tried,  and  he  cannot,  undei- 
these  circumstances,  be  held  to  have  waived  his 
right  to  be  informed  hy  the  Court,  when  his  case 
came  on,  of  his  riglit  to  be  tried  by  a  jury. 

Harker   r.  Hopkins,  (1908)   67  J.   P.  428— 

[Qr.  Sess. 

34.  Offence  Punishable  with  more  than  Three 
Months'  Imprisonment — JVo  R^adiny  of  Notice 
informing  Defendant  of  right  to  a  Jury — Waiver 
—Betting  Act,  18o3  (16  &  17  Vict.  c.  119),  .<.  3— 
Summary  Jurisdiction  Act,  1879  (42  k  43  Vict, 
c.  49),  s.  17  (1),  (2).]— By  sect.  17  (1)  of  the 
Summary  Jurisdiction  Act,  1879,  "  A  person  when 
charged  before  a  court  of  summary  jurisdiction 
with  an  offence  in  respect  of  the  commission  of 
which  an  offender  is  liable  on  summary  convic- 

!  tion  to  be  imprisoned  for  a  term  exceeding  three 
j  months,  and  which  is  not  an  assault  may,  on 
I  appearing  before  the  Court  and  before  the  charge 
I  is  gone  into  and  not  afterwards,  claim  to  be  tried 
I  by  a  jury,  and  thereupon  the  court  of  summary 
I  jurisdiction  shall  deal  with  the  case  in  all  re- 
i  spects  as  if  the  accused  were  charged  with  an 
indictable  offence.  .  .  ." 

And  by  sub-sect.  (2),  "A  court  of  summary 
jurisdiction,  before  the  charge  is  gone  into  in 
respect  of  an  offence  to  which  this  section 
applies  for  the  purpose  of  informing  the  defen- 
dant of  his  right  to  be  tried  by  a  jury  in  pursu- 
ance of  this  section  shall  address  him  to  the 
following  effect :  '  You  are  charged  with  an 
offence  in  respect  of  the  commission  of  which 
you  are  entitled,  if  you  desire  it,  instead  of  being 
dealt  with  summarilj'  to  be  tried  by  a  jury  ;  do 
you  desire  to  be  tried  by  a  jury?'  With  a 
statement,  if  the  Court  thinks  it  desirable  for 
the  information  of  the  person  to  whom  the 
question  is  addressed,  of  the  meaning  of  being 
dealt  with  summarily,  and  of  the  assizes  or 
sessions  (as  the  case  may  be)  at  which  such 
person  will  be  tried  if  tried  by  a  jury." 

R.  was  charged  with  an  offence  under  sect.  3 
of  the  Betting  Act,  185^  He  was  not  aware  of 
his  right  to  be  tried  by  a  jury,  and  was  never  so 
informed  by  the  court  of  summary  jurisdiction. 
He  was  convicted  and  fined  £50. 

Held— that  the  conviction  must  be  quashed  as 
the  caution  was  not  given.  Further,  that  the 
conviction  need  not  state  the  fact  of  the  caution 
being  given. 

Reg.   v.   Cockshott,  Ex    parte    Rickerby, 
[1898]    1  Q.   B.  582;  62  J.  P.  .335  ;  67  L.  J. 
Q.  B.  467;  78  L.  T.  168  ;  14  T.  L.  R.  264  ;  19 
Cox  C.  C.  3— Div. 

35.  Nuisance  Order  Signed  by  one  Justice  only 
—Public  Health  Act,  1875  (8S  &  39  Vict.  c.  55), 
.?.?.  96,  251,  and  Sched.  IV.  Form  C. — Summary 
Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43), 
ss.  12,  14 — Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  2d— Summary  Jurisdic- 
tion Rules,  1886,  r.  31,  Consolidated  Forms, 
No.  19.] — An  order  of  justices  for  the  abatement 
of  a  nuisance  made  under  sect.  96  of  the  Public 
Health  Act,  1875,  must  be  drawn  up  in  writing 
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TroceA\XTe—Co/iiiiu/r(L  j  .is.  31  (2),  (7).]— Upon  an  appeal  to  quarter  ses- 
and  must  be  signed  by  two  justices,  at  least,  who  '  sions  from  a  conviction  by  a  Court  of  summary 
wcie  present  and  took  part  in  the  hearin- and  J^^'^'^'^^'*^^'*^"' J'^i'^^o'^"''!  swvice  is  not  necessajy 
eietermination  of  the  case.  ""   ""    *'"    '^ t...    i 


Seiiihle,  the  order  should  be  serveil  upon  the 
defendant. 

Decision  of  Qr.  >^ess.  (67  J.  1'.  380)  reversed. 
Wixft   /•.   Epsom   Uebax  District  Council, 

[1!)04]    1   K.  B.   798;     73  L.  J.    K.   B.   389; 

(J8  J.  r.  259  :  :>'2  W.  Pt.  461  :   90  L.  T.  5-13  :  I 
20T.  L.  B.  310— Div.  Ct. 

36.    Warra.nt    i>f    Cminniiiiicnt  —  Inxiifficient 
(tihkI.s  for  LUstrcsx — Eridcnce  of  Inxiiffinency  of 


under    the    Sumniary    Jurisdiction    Act,    1879 
s.  31   (2),  (7). 

Reg.  v.  Somersetshire  JJ..  Ex  parte  Talbot 

[(1900)  69  L.   .).  Q.  B.  311  ;  64  J.  P.  341  ;  16 

T.  L.  E.  i(;t;_Div.  Ct. 

38.  ('ct.tr  Stilted  for  the  Opinion  of  tlte  Court — 
llrrerxol  of  Conrirtlon — Appeal  to  Quarter  Ses- 
.sionx— Final  and  Conclusire  Effect  of  Decision  of 
High  Court — Sunnnan/  Juri.tdiction  Act  1857 
(20  &  21  Vict.  c.  43),  k  6,   14.]— D,  was  sum- 


Coods—Snmmarij  Juri.sdiction  Act,  1879  (42  iv:  43  moned  before  justices,  under  the  Fisheries  Acts, 
Vict.  e.  49),  A\  21.  ]— The  defendant  was  convicted  i  foi"  "ot  maldng,  and  for  not  maintaining  a  legal 
1)V  a  court  of  summary  jurisdiction  of  an  offence  I  ^^'^^  S'^'  in  his  weir  at  Lismore.  The  justices, 
uuder  sect.  1  of  the  Motor  Car  Act,  1903,  and  ^"  January,  1899,  convicted  him  for  not  making 
"  "  "  tlie  free  gaj),  and  imposed  a  tine  of  .^1.000.  their 

order  being  silent  as  to  the  second  count — for  not 

maintaining  it.     At  D.'s  request  they  stated  la 

nicnt  of  the  sentence  the  solicitor,  stating  that  i  ^^^e   for   the  opinion  of  this  division  (Q.  B.), 


tilled  £10  and  9.<.  6^/.  costs. 

It  appeared  from  the  affidavits  of  the  defen- 
dant  and   his   solicitor   that  on  the  announce- 


his  client  was  in  employment  as  a  chauffeur  at 
£2  a  week,  asked  the  Court  to  grant  time  for 
jiayment ;  but  that  the  chairman  of  the  justices 
replied,  '•.€10,  or  alternatively  one  months  im- 
jnisonment  "  ;  and  that  the  solicitor  then  left  the 


setting  out  that,  as  they  had  convicted  the 
defendant  for  not  making  the  gap,  they  con- 
sidered they  could  not  also  convict  for  not  main- 
taining it.  but  that,  if  wnjng  in  this,  they  were 
of  opinion  that  the  gap  had  not  been   legally 


Court  and  the  defendant  was  removed  in  custody.  |  ""'"^"'^^'^ed  in  certain  particulars.  The  Court 
It  appeared  fiom  the  affidavits  of  tlie  justices  i  reversed  the  conviction  for  not  making,  but 
and  their  clerk  that  on  tlie  announcement  of  the  '  I'emitted  the  case  to  the  justices,  with  an  expres- 
sentence  the  clerk  asked  an  inspector  of  police  ,  ^''^^^  ^^  their  opinion  that,  by  reason  of  a  certain 
what  the  defendant  was  and  where  he  lived,  and  !  finding  of  fact  in  regard  to  the  non-maintenance 
lie  received  the  reply  that  he  was  a  servant  of  I  °^  *'^^e  gap,  the  justices  ought  to  convict  the 
a  chauffeur,  living  on  weekly  wages  in  a  room  !  defendant  for  not  maintaining  it,  and  should 
in  certain  mews  ;  that  the  solicitor  then  stated  '  i^pose  in  respect  thereof  such  penally  as  was- 
tliat  liis  client  was  only  a  second  chauffeur,  and  !  "Sht-  Thereupon,  on  July  29th,  the  justices 
liad  no  means  whatever  bevontl  his  wages,  and  '  ^^  petty  sessions  made  an  oider  of  conviction 


made  an  appeal  to  the  bench  for  time  for  pay- 
ment, urging  that  if  it  were  not  given,  his  client 
would  have  to  go  to  prison  ;  and  that  the  justices 


imposing  on  the  defendant  a  penalty  of  £54. 
The  defendant  ai)pealed  from  tliis  order  to- 
quarter  sessions.    Tlie  prosecutor,  on  September 


ing  satisfied  by  what  had  passed  before  them  I  ^■^^^^-  obtained  a  conditional  order  for  a  writ  of 
that  the  defendant  had  not  sufficient  goods  to  j  P^^^^^i^io^t^'^cted  to  the  chairman  and  justices, 
satisfy  a  ilistress  issued  tiieir  warrant  "of  com-  |  ^^^°'  '^^'hen  the  quarter  sessions  subsequently 
mitment.  |  niet  on  September  20th,  adjourned  the  matter 

It  was  contended  on  the  return  to  a  writ  of  [  Pending  the  decision  of  the  Court  whether  pro- 
haheas  corpus  that  the  warrant  was  bad  in  that  I  ^ibition  should  go  on  motion  to  make  the  order 
application  was  made  to  the  justices  to  levy  a  I  ^^solute. 

distress,  and  that  no  distress  was  levied,  and  that  I  Held  (Murphv.  J.,  dissenting)— that  the 
there  was  no  evidence  that  the  defendant  had  i  "  final  and  conclusive  "  effect  of  The  decision  of 
not  sufficient  goods  to  satisfy  a  distress.  j  the  High  Court  upon  the  case  stated,  and  the 

Held — that  the  conviction  and  warrant  of  "  abandonment,"'  by  the  acceptance  of  the  case,, 
conunitment  being  good  upon  the  face  of  tliem,  of  the  alternative  right  of  appeal  to  quarter  ses- 
and  there  being  nothing  in  the  affidavits  to  dis-  sions  from  the  conviction  of  Januarv,  1899. 
place  the  justices'  finding  that  the  defendant  '  did  not  preclude  the  defentlant  from  appealing 
i,...i   „„*-   ,...a;„.-„..i.    „..j.   ...1  .,  ,         ,,     '  to  quarter  sessions  from  the  justices'  subsequent. 

order  of  Julv  29th. 


had  not   sufficieiit   goods   whereon   to  levy  the 

distress,  the  defendant  must  l)c  recommitted  to 

prison. 

PvKx  r.  Mortimer.  (1906)  70  J.  P.  512— Div.  Ct. 


I  v.  APPEALS. 

^l/id  .■ire  Pood  and  Drugs  :  Intoxi- 
cating JjIQuors  ;  Bates  and 
Rating. 

(a)  To  Quarter  Sessions. 
37.  Service  of  JVotice  of  Ai>j)cal — Sumnuiri/ 


Quaere,  Was  the  application  for  tlic  writ  of 
probibition  premature .' 

Reg.  ?•.  Waterford  JJ.,  [1900]  2  Ir.  II.  307— 

[Q.  B.  D. 

39.  Ilefuxal  of  Puu^uhrolterx  Certificate  — 
Appeal— Liahility  of  District  Council  for  Costs 
—  Jurisdiction  of  Quarter  Sessions  —  Pawn- 
hrolicrs  Act,  1872  (35  c*c  36  Vict.  c.  93),  s.  52.] 
On  an  appeal  to  quarter  sessions  against  the 
refusal  by  a  district  council  to  grant  a  certifi- 


Jurisdiction  Act,   1879   (42   &   43  Vict.  c.  49),  '  cate  to  a  pawnbroker,  quarter  sessions  have  no. 
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jurisdiction  to  order  the  .appellant's  costs  to  be 
l>aid  by  the  council  as  respondents  to  the  appeal, 
where  they  have  taken  no  step  in  relation  to  the 
appeal  and  have  not  appeared  at  the  hearing. 

Rex  r.  Northumberland  JJ.,  (1907)  71  J.  P. 
[331:    DG   L.    T.    70(i :    5    L.    G.    R.    1110— 

Div.  Ct. 

(b)  By  Special  Case. 

40.  Ajjj>Iicafiii>i  to  State  (\ise  —  Siunnutry 
Ji/risfJirtion  Act,  1870  (42  &  ■18  Vict.  c.  -19), 
.V.  33  (2) — SuiniiKD'i/  Jurisdiction  Utiles,  1886, 
/'.  18.] — On  the  conviction,  on  September  2Ist, 
1906,  of  a  publican  for  an  offence  against  the 
licensing  laws,  the  justices  orallj-  agreed  to  stfite 
a  case,  and  his  solicitor  on  September  26th.  190li, 
served  them  with  copies  of  a  written  ajiplication 
requesting  them  to  do  so,  and  left  with  the 
assistant  clerk  to  the  justices  a  copy  addressed 
to  the  clerk  to  the  justices.  On  October  8th, 
1906,  the  justices  refused  to  take  the  necessary 
recognisances  and  to  state  the  case,  on  the 
gi'ouud  that  the  written  apjilication  had  not  been 
served  in  accordance  with  rule  18  of  the  Sum- 
mary Jurisdiction  Rules,  1886,  which  requires 
that  there  shall  be  left  with  the  clerk  a  copy  for 
each  of  the  justices,  which  shall  be  duly  forwarded 
to  them  by  him. 

Held — that  the  rule  had  been  sufficiently 
complied  with,  and  that  the  justices  must  be 
ordered  to  state  a  case. 

Rex  r.  Woodcock  and  Others,  [1907]  2  K.  B. 

[104  ;  76  L.  J.  K.  B.  683  :  71  J.  P.  241  ;  96 

L.  T.  672— Div.  Ct. 

41.  Xo  service  of  Special  Case  —  All  Means 
taken  to  Scree — Knowledge  of  llespondent — Sum- 
mar)!  Jurisdiction  ^et.  1857  (20  &  21  Vict.  c.  43), 
.V.  2  ;  1879  (42  &  43  Vict.  e.  49),  s.  33.]— Where 
no  copy  of  a  special  case  v^ith  notice  in  writing 
of  the  appeal  had  been  given  to  the  respondent, 
but  every  effort  had  been  made  to  serve  the 
respondent,  and  the  Court  were  satisfied  that  the 
respondent  knew  about  it : — 

Held — that  the  Court  would  hear  the  appeal. 

Teddington    Urban    District    Council    v. 
[Vile.  (1906)  70  J.  P.  381— Div,  Ct. 

42.  JVotice  of  Appeal  not  duly  given — Re- 
spondent s  Solicitor  accepting  Service  of  Copy  of 
Case — Xo  Jurisdiction  to  Hear  Appeal — Suni- 
manj  Jurisdiction  Act,  1S.")7  (20  &  21  Vict,  c.43), 
•V.  2.] — An  appellant,  having  received  the  special 
case,  delivered  a  copy  to  the  respondent's  solici- 
tors, who  formally  accepted  service  thereof  on 
behalf  of  the  respondent ;  he  did  not,  however, 
at  the  same  time  serve  notice  in  writing,  of  the 
appeal,  as  required  by  the  statute. 

Held — that  the  appeal  could  not  be  heard. 

Rust  ;■.  St.  Botolph.  Bishopsgate,  (1906)  94 
[L.  T.  575— Div.  Ct. 

43.  Power  to  State  Case — Revision  of  Jury 
Lists  hij  Justices  in  Special  Sessions — "  Court  of 
Summary   Jurisdiction" — Jnries  Act,    1825    (6 


Geo.  4.  c.  5(1).  .<.  1(1 — Suitimari/  Juiisdlctlon  Act, 
1879  (42  &  43  Vict.c.  49).  .s\  33]— Justices  sitting- 
in  special  sessions  under  the  Juries  Act,  1825  (6 
Geo.  4,  c.  50)  to  review  the  jury  lists  are  not  a 
court  of  summary  jurisdiction  under  the  Sum- 
mary Jurisdiction  Acts,  and  have  no  power  ta 
state  a  special  case. 

Hagmaier  r.  Willesden  Overseers.  [1904] 

[2  K.  B.316  :  78  L.  J.  K.  B.  (J3S  ;  fi.s  J.  P.  343  ; 

52  W.  R.  654  ;  90  L.  T.  683  ;  20  T.  L.  R.  494  ; 

2  L.  G.  R.  965— Div.  Ct. 

44.  Power  to  state  Case — LidlctaMe  Offence  — 
Emhezzlement — Dismissal — Xo  service  of  Xotice 
of  Appeal  and  Case  on  Respondent — Sunnnari/ 
Jurisdiction  Act,  1857  (20  i;  21  Vict.  c.  43),  .v.  2 
— Summary  Jvrisdiction  Act,  1879  (42  &  43  Vict. 
c.  49).  s.  83]  — The  respondent  was  charged  on  an 
information  for  embezzlement.  The  justices  dis- 
missed the  information  on  the  ground  that  the 
offence  had  not  been  committed  in  law,  but 
stated  a  case.  The  appellants  were  unable  to 
serve  the  respondent,  as  he  had  disappeared. 

Held — that  the  Court  had  no  jurisdiction  to 
hear  the  case,  as  the  appellants  had  not  served 
the  respondent  with  tlie  notice  of  appeal  and 
copy  of  the  case,  as  provided  by  the  Summary 
Jurisdiction  Acts. 

Semhle,  justices  have  no  power  to  state  a  case 
under  sect.  33  of  the  Sunnnary  Jurisdiction  Act, 
1879,  where  they  dismiss  an  information  for 
felony  and  decline  to  commit  the  person  charged 
for  trial. 

Foss  V.  Best,  [1906]  2  K.  B.  105  :  75  L.  J.  K.  B. 

[575  ;  70  J.  P.  383  ;  95  L.  T.  127  :   22  T.  L.  R. 

542  ;  21  Cox  C.  C.  226— Div.  Ct. 

45.  Practice — Argument  of  Case  on  Admitted 
F((cts.^ — On  an  application  for  a  rule  to  justices 
to  state  a  special  case  it  is  now  a  recognised 
practice,  if  the  parties  agree,  to  treat  the  affi- 
davits as  constituting  a  case,  and  to  deal  finally 
with  the  point  raised  by  them. 

Rex  v.  Denman,  (1907)  5  L.  G.  R.  649— Div.  Ct. 

46.  Refusal  of  Justices  to  State  Case — Bis- 
cretio7i  to  Order — Certiorari.] — An  order  was 
made  by  justices  that  a  certain  dog  alleged  to  be 
dangerous,  should  be  kept  under  proper  control, 
and  led  by  a  leash  by  day  and  chained  up  at 
night.  The  owner  applied  to  the  justices  to 
state  a  case,  alleging.  Inter  alia,  that  the  words 
'■  and  chained  up  at  night ''  rendered  the  order 
ultra  vires.  The  justices  refused.  A  rule  was 
then  o])tained  calling  upon  the  justices  to  state 
a  case. 

Held — that,  as  the  main  question,  whether  in 
making  the  order  the  justices  had  acted  ultra 
lives,  could  more  properly  be  raised  by  writ  of 
ceiiiorari,  the  rule  for  a  niandamns  to  the 
justices  to  state  a  case  would  be  discharged  in 
the  discretion  of  the  Court  :  the  application  to 
the  justices  being  based  on  several  grounds,  some 
of  which  were  frivolous,  the  facts  were  unsuitable 
to  raise  the  main  question,  which  the  Court  was 
asked  to  determine. 

Rex  r.  Owen  and  Others.  (1907)  52  Sol.  Jo. 

[132— Div.  Ct. 
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Appeals —  font  in  ued. 

47.  Kef  u .ml  of  Justices  to  State  Case — Hecogni- 
■siince   nevertheless  entered  into  by  Appellant — 

Order  to  State  Case — Death  of  Surety — Xecesslty 
for  fresh  liecoqnisanee — Summavij  Jurisdiction 
'■(Appeals')  Act,  1857  (20  &  21  Vict.'c.  43),  ss.  8,  5.] 
— The  applicant  against  whom  an  oider  had 
been  made,  asked  the  magistrate  to  state  a  case, 
which  was  refused.  Two  or  three  daj's  after,  the 
applicant  entered  into  a  recognisance  with  a 
•surety.  At  a  later  date  a  rule  for  an  order  to 
the  magistrate  to  state  and  sign  a  case  was  made 
absolute.  The  magistrate  ace i)rdingly  stated  and 
signed  the  case,  but  refused  to  deliver  it  to  the 
^applicant  until  fresh  recognisances  had  been 
entered  into,  the  applicant  having  become  bank- 
rupt and  his  surety  having  died  before  the  rule 
had  been  made  absolute.  The  applicant  apply- 
ing for  an  order. 

Held — that,  as  security  had  already  been 
given  in  accordance  with  sect.  3  of  the  Summary 
Jurisdiction  (Appeals)  Act.  1857,  the  case  must 
be  delivered  by  the  magistrate  without  further 
.security  being  given. 

EEXr.  Kettle,  [1905]  1K.B.212  :74L.J.K.B. 
[254  :  09  J.  P.  55  ;  53  W.K.  364  ;  92  L.T.  59  ; 
21  T.  L.  R.  151  ;  3  L.  G.  II.  112  ;  20  Cox,  C.  C. 

753— Div.  Ct. 

48.  Hefusal  of  Justices  to  State— Right  of 
Attorney-General  to  Demand—  Swuinary  Juris- 
diction'Act,  1857  (20  ct  21  Vict.  tf.  43),  .5.  4.— j 
When  justices  in  petty  sessions  are  asked  to  [ 
state  a  special  case  hy,  or  at  the  direction  of,  the 
Attorney-General,  they  have  no  option  in  the 
matter,  even  if  they  consider  the  application  to 
be  frivolous.  If  they  refuse,  the  Court  will  issue 
an  order  to  them  to  do  so.  i 

Rex  v.  Sharpe  and  Others,  (1903)  67  J.  P. 

[181— Div.  Ct. 

49.  Respondent  not  appearing — Appeal  allowed 
—  Costs. — The  general  rule  of  the  Divisional  { 
Court  is  to  allow  an  appeal  without  costs  if  the 
respondent  does  not  appear  on  the  hearing.  ' 
Where,  however,  the  successful  appellants  are  a  ; 
public  body,  who  have  taken  proceedings  in  ! 
performance  of  their  duty  to  the  inhabitants,  ! 
they  may  be  allowed  their  costs  although  the  ' 
respondent  does  iiot  appear,  especially  if  his  \ 
contention  is  frivolous  or  obviously  unarguable, 

UsK  Urban  District  Council  v.  Mortimer, 
[(1904)  68  J.  P.  38  :  8  L.  G.  R.  135--Div.  Ct.  \ 

! 

'  50.  Respondent  not  Appearing  —  Appeal  ' 
Alloived — Costs.] — Where  an  appeal  is  allowed  i 
in  the  absence  of  a  responderit,  the  diurt  has  [ 
entire  discretion  as  to  the  costs.  I 

Though  the  respondent  did  not  set  the  law  in  , 
motion,  yet,  if,  having  no  merits  on  his  side,  he 
takes,  and  succeeds  on,  a  technical  point  before  \ 
the  justices,  but  their  decision  is  reversed  in  his 
absence  on  appeal  ;  he  will,  as  a  rule,  be  mulcted 
in  the  costs  of  the  appeal,  which  he  has  rendered 
necessary. 

Robinson  r.  Gregory,  (1905),  69  J.  P.  191  ; 
[20  Cox,  C.  C.  781— Div.  Ct. 


61.  SiqnatHre  of  Case — Summarq  Jurisdiction 
Act,  1857  (20  ct  21  Vict.  c.  43),  s.  7.]— A  case 
stated  under  the  Summary  Jurisdiction  Acts  for 
the  opinion  of  the  High  Court  must  be  signed  by 
all  the  justices  taking  part  in  the  hearing  and 
determination  of  the  Court  of  Summary  Juris- 
diction, whether  assenting  to  or  dissenting  from 
the  decision  of  that  Court. 


Barker 


Hodgson,  (1904)   68  J.  P.  310- 
[Div.  Ct. 


MAIN    ROADS. 

See  Highways. 


MAINTENANCE. 

See  Action,  3,  4,  5 ;  Bastardy  ;  Hus- 
band and  Wife  ;  Poor  Law  ; 
AVills. 


MALICIOUS   DAMAGE. 

See  Criminal  Law. 


MALICIOUS    PROSECUTION 
AND    PROCEDURE. 

1.  Ah.seiice  of  reasonahlc  and  iJroljahle  Cause — 
(Question  for  Jury.] — Where  in  an  action  for 
malicious  prosecution,  the  facts  wliich  raise  the 
question  whether  there  is  an  absence  of  reason- 
able and  probable  cause  are  disputed,  the 
evidence  of  such  facts  should  be  left  to  the  jury, 
in  order  that  the  jury  may  liiid  facts  on  which 
the  judge  maydetermine  whether  reasonable  and 
probable  cause  was  absent.  Withdrawal  of  the 
prosecution  is  not  conclusive  proof  of  absence  of 
reasonable  and  probable  cause. 

Hilliar  r.  Dade  (1898)  14  T.  L.  E.  .-)34— C.  A. 

2.  Corporation — Action  for  Malicious  Prose- 
cution.']— An  action  for  malicious  prosecution 
can  lie  against  a  limited  company  or  corporation. 

Edwards  v.  Midland  Ry,  Co.  ((1880),  6 
Q.  B.  D.  287  ;  50  L.  J.  Q.  B.  281  ;  45  J.  P.  374  ;  29 
W.  R.  609  ;  43  L.  T.  694— Fry,  J.)  followed. 

Decision  of  Darling,  J.  ([1899]  1  Q.  R.  392  ; 
68  L.  J.  Q.  B.  196  ;  80  L.  T.  121  ;  15  T.  L.  R.  156) 
affirmed. 

CoRNFORD  r.  Carlton  Bank,  [1900]  1  Q.  B.22  ; 
[69  L.  J.  Q.  B.  1020  ;  81  L.  T.  415  ;  16  T.  L.  R. 

12— C.  A. 

Sec  also  Bostoch  v.  Ramsey  Urban  District 
Council,  (1900)  63  J.  P.  728  ;  16  T.  L.  R. 
18 — Ld.  Russell  of  Ivillowen,  C.J. 
See  Public  Authorities,  No.  30. 
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MANOR. 


3.    0)tus   of  Proof— Functions   of  Judge   and    MANITOBA. 

Jury— Setting  aside  Verdict.] — In  an  action 
for  maliciously  and  without  reasonable  and  pro- 
bable cause  instituting  insolvency  proceedings 
against  the  plaintiff,  the  burden  is  on  the 
plaintiff  to  prove  the  absence  of  reasonable  and 
probable  cause. 

The  question  is  one  for  the  judge  to  decide 
upon  the  facts  found  by  the  jury. 

A  plaintiff  in  such  an  action  obtained  a 
verdict  :  but  there  was  evidence  on  which  a 
reasonable  man  might  conclude  that  he  was 
intentionally  avoiding  and  delaying  his  creditors. 

Held— that  the  verdict  could  not  be  supported. 
Cox  r.  English,  Scottish  and  Australian 

[Bank,  Ld.,  [1905]  A.  C.  168  ;  74  L.  J.  P.  C. 
62  :  92  L.  T.  483— P.  C. 


See  Dependencies  and  Colonies. 


See  Copyholds  and  Manors. 


MANSLAUGHTER. 

See  Criminal  Law  and  Procedure. 


4.  Ecasonahle  and  Probable  Cause — Mot  ire — 
Abuse  of  Rentedy  sought — Fraud  vjwn  Court.] — 
A  plaintiff  or  petitioner  who  institutes  and  insists 
in  a  process  before  the  bankruptcy  or  any  other 
Court,  in  circumstances  which  make  it  an  abuse 
of  the  remedy  sought  or  a  fraud  upon  the  Court, 
cannot  be  said  to  have  acted  in  that  proceeding 
either  with  reasonable  or  probable  cause.  But 
to  constitute  an  abuse  of  process  or  fraud  upon 
the  Court,  mere  motive,  however  reprehensible, 
will  not  be  sufficient  ;  it  must  be  shown  that 
the  remedy  would  be  unsuitable  and  would 
enable  the  persons  obtaining  it  fi-audulently  to  j 
defeat  the  rights  of  others. 

F.V  parte  Wilbran  ((1820)  5  Madd.  1) 
approved.  [ 

It  is  not  the  duty  of  a  judge  to  submit  any 
issue  of  fact  to  the  jury  which  is  not  fairly  raised 
by  the  evidence.  The  jurisdiction  of  the  Regis- 
trar in  Bankruptcy  is  contined  to  a  discretion  to 
grant  or  refuse  a  receiving  order.  No  question 
as  to  resjvdicata  arises  thereon. 

J. X  parte  Vitoria  ([1894]  2  Q.  B.  387  ;  63  L.J. 
Q.  B.  161  ;  42  W.  R.  529  ;  71  L.  T.  48  ;  1  Mans. 
236 — C.  A.)  approved. 
Kino  v.  Henderson,  [1898]  A.  C.  720  ;  67  L.J. 

[P.  C.    134  ;  47  W.  K.  157  ;  79  L.  T.  37  ;  5 
Mans.  308— P.  C. 

5.  Reasojiahle  and  Probable  Cause — Charge  of 
Larceny  of  several  Articles — Absence  of  Reason- 
able and  Probable  Cavse  as  to  some  of  the 
Articles.'] — The  plaintiff  having  been  indicted 
in  one  count  with  having  stolen  a  number  of 
articles  and  having  been  acquitted,  if  there  was 
an  absence  of  reasonable  and  probable  cause  for 
the  charge  as  regards  one  or  more  of  the  articles, 
an  action  for  malicious  prosecution  will  lie  on 
proof  of  malice. 

Reed  v.  Taylor  ((1812)  4  Taunt.  616)  followed. 

Palmer    v.    Birmingham    Manufacturing 
[Co.,  (1902)  18  T.  L.  R.  552— Jelf,  J. 


MANDAMUS. 

See  Crown  Practice. 

B.D. — VOL.  II. 


MARGARINE. 

See  Food  and  Drugs. 

MARINE   INSURANCE. 

See  Insurance. 

MARITIME    LIENS. 

See  Shipping  and  Navigation. 

MARKET  GARDENS. 

See  Agriculture. 


MARKETS   AND    FAIRS. 

col. 

I.  In  General 674 

II.  Tolls 677 

III.  Hawkers     .  ....  679 

1.  IN  GENERAL. 

See  also  Animals,  No.  13. 

1.  Bye-laws — Intra  or  Ultra  vires — JSIarliets 
and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14), 
s.  42 — Diseases  of  Animals  Act,  1894  (57  &  58 
Vict.  c.  57),  s.  32,  S7(b-s.  2.] — The  corporation  of 
Glasgow,  with  the  sanction  of  the  Board  of 
Agriculture  —  without  which  the  bye-law  in 
dispute  would  have  had  no  validity — framed  a 
bye-law  which  purported  to  be  a  bye-law  for  the 
regulation  of  the  use  of  a  certain  market  in 
which  foreign  cattle  were  sold.  The  bye-law 
was  in  these  terms:  "The  sale-rings  shall  be 
used  only  for  public  sales  of  cattle  by  auction  on 
conditions  of  sale  which  shall  be  equally  applic- 
able to  all  bidders  and  buyers.  The  sale-rings 
shall  not  be  used  for  private  sales  to  any  limited 

22 
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In  General — Continued. 

number  of  persons  or  for  sales  in  which  any  class 
of  the  public  are  excluded  from  bidding  or 
buying." 

Held — that  the  corporation  had  acted  strictly 
within  their  jurisdiction  in  regulating  this  par- 
ticular market,  and  that  the  bye-law  was  not 
idtra   vires. 

Judgment  of  the  First  Division  of  the  Ct.  of 
Sess.,  Scotland  ((1899)  1  F.  665  ;  36  S.  L.  R. 
458),  affirmed. 

Scott  r.  Glasgow  Corporation,  [1899]  A.  C. 

[470  ;  68  L.  J.  P.  C.  98  ;  64  J.  P.  132  ;  81  L.  T. 

302  ;  15  T.  L.  E.  498— H.  L.  (Sc). 

2.  Marltet  not  limited  Inj  3Ietcs  and  Bounds — 
H.vtent — Xeio  Streets  —  Dedication  Suhject  to 
Market  Rights — Presu>nj}tion.] — From  time  im- 
memorial the  lord  of  the  manor  of  Stepney  had 
held  a  hay  and  straw  market  in  High  Street, 
"Whitechapel.  After  1840  two  narrow  streets, 
not  used  for  market  purposes,  were  widened  and 
made  into  new  streets  by  the  Commissioners  of 
Woods  and  Forests,  under  the  powers  of  the 
Metropolis  Improvement  (Additional  Thorough- 
fares) Act,  1840.  In  1870  an  entirely  new  street 
was  cut  through  private  propertj-  by  the  Metro- 
politan Board  of  Works,  under  the  powers  of  the 
Whitechupel  and  Holborn  Improvement  Act, 
1865.  These  Acts  did  not  refer  to  the  market 
rights,  but  the  market  was  in  fact  held  in  the 
new  streets  shortly  after  they  were  made,  as 
well  as  in  the  High  Street.  Certain  railway  and 
tramway  Acts  contained  provisions  for  the 
protection  of  the  market  in  the  several  streets. 
It  was  admitted  that  the  market  was  without 
metes  and  bounds,  and  that  the  area  of  the  market 
franchise  extended  to  the  whole  manor. 

Held — by  Vaughan  Williams  and  Buckley, 
L.JJ.  (Fletcher  Moulton,  L.J.  dissenting),  that 
the  new  streets  must  be  presumed  to  have  been 
dedicated  to  the  public  subject  to  the  market 
franchise,  and  that  therefore  certain  regulations 
made  by  the  defendants,  excluding  carts  and 
waggons  from  those  streets  and  restricting  the 
market  to  certain  other  streets,  were  invalid. 

Decision  of  Eady,  J.  ([1906]  2  K.  B.  468  ;  75 
L.  J.  K.  B.  777  ;  70  J.  P.  503  ;  95  L,  T.  146  ;  22 
T,  L.  E.  688  ;  4  L.  G.  R.  1092)  affirmed. 

GiNGELL,  Sox  &  FOSKETT,  LD.  )'.  STEPNEY 

[Borough  Council,  (1907)  71  J.  P.  486  ;  28 
T.  L.  R.  759  ;  24  T.  L.  E.  148— C.  A. 

3.  Marltet  Bights  —  Infrinqement  —  Horses  — 
Sale  —  Injvnction.]  —  In  '  1698,  William  3 
granted  to  F.  M.,  by  Royal  charter,  a  licence 
to  hold  on  certain  lands  at  Southall  one  market 
on  every  Wednesday  for  ever,  and  two  annual 
fairs  for  ever,  for  the  sale  of  horses  and  cattle. 
Plaintiff  was  lessee  of  the  market  under  a  lease 
dated  March  24th,  1902.  In  August,  1902, 
deft-ndant  advertised  a  sale  by  auction  of  fifty 
Welsh  ponies  in  a  field  about  three  hundred 
yards  from  the  entrance  of  the  market,  and  the 
sale  took  place  on  August  20th.  Defendant  had 
sold  such  ponies  in  the  market  in  1898  and  1900, 
but  had  been  requestetl  by  the  then  lessee  not  to 


do  so  again,  because  the  ponies  were  unbroken 
I  and  disturbed  the  market.  The  consignor  of  the 
j  ponies  also  objected,  because  the  market  ground 

was  too  hard. 

I  Held — by  Kekewich,  J.,  that,  under  the  cir- 
cumstances, there  had  been  no  intentional 
invasion  of  the  market  by  the  defendant  so  as 

!  to  make  him  liable  to  an  injunction. 

Held — on    appeal,   that   there   had  been  in 
]  fact  a  disturbance  of  the  plaintiff's  market,  and 
that  therefore  the  absence  of  any  intention  to 
set  up  a  rival  market  was  immaterial.     As,  how- 
ever, the   plaintiff  had  in  a  way  invited  such 
I  disturbance,    he    was   allowed   no   costs   of   the 
j  action,  and  a  declaration  was  granted  instead  of 
an  injunction. 

Decision  of  Kekewich,  J.  (67  J.  P.  261) 
reversed. 

Wilcox  r.  Steel,  (1903)  20  T.  L.  R.  78  ;  [1904] 

[1  Ch.  212  ;  73  L.  J.  Ch.  217  :  68  J,  P.  146  ; 

89  L.  T.  640— C.  A. 

4.  Market  Bights-Infringement  —  Injunction 
— Presumption — Claiui  of  Bight — Public  Health 
Act,  1875  (38  &  39  Yict.  c.  55),  s.  166.]— The 
proviso  to  sect.  166  of  the  Public  Health  Act, 
1875,  refers  to  rights  acquired  adversely  to  the 
rest  of  the  world  and  does  not  extend  to  a 
right  of  an  individual  enjoyed  only  in  common 
with  the  rest  of  the  public. 

By  letters  patent  a  right  to  a  Friday  market 
f(jr  the  town  of  W.  was  granted  by  James  I. 
By  an  Act  of  48  Geo.  3.  the'tollage  was  extended 
to  AVednesday  and  Saturday.  On  June  13th, 
1887,  the  market  rights  were  conveyed  to  the 
plaintiffs'  predecessors,  the  W.  Local  Board,  and 
bye-laws  were  made.  By  a  charter  in  the  fifty- 
sixth  year  of  Hen.  III.,  a'  Tuesday  market  in  P. 
was  granted,  which  was  conveyed  to  the  plain- 
tiffs. Under  sect.  19  of  the  London  Government 
Act,  1899,  a  scheme  was  made  for  W.  and  an 
Order  in  Council  was  made  extending  the 
boundaries  of  W.  so  as  to  include  P.  No  pro- 
vision was  made  as  to  charging  tolls  in  P.,  but 
power  to  do  so  was  given  by  the  Woolwich 
Borough  Council  Act.  1903,  s.  6.  The  defen- 
dants claimed  a  rigiit  to  sell  in  the  market  in  P. 
without  paying  toll,  and  proved  that  they  had 
sold  without  paying  toll  for  a  number  of  years. 

Held — that  as  the  right  to  take  tolls  was  not 
given  by  the  charter,  but  by  the  Act  of  1908,  no 
right  was  accjuired  by  non-payment  of  tolls  fm-  a 
considerable  period,  and  that  the  defendants 
must  be  restrained  by  injunction  from  selling 
within  the  borough  (except  at  their  own 
houses  or  shops)  articles  usually  sold  in  public 
market. 

Woolwich     Corporation    r.    Gibson    and 

[Others,  (1905)  69  J.   P.  861  ;  92  L.  T.  538  ; 

21  T.  L.  R.  421 ;  3  L.  G.  R.  961— Eady,  J. 

5.  Ma rhet  Bight  —  Infringement  —  Stat ut org 
Bemedy — Injunction.] — Where  there  is  aliability 
existing  at  common  law,  and  which  is  only  re- 
enacted  by  a  statute  with  a  special  form  of 
remedy,  there,  unless  the  statute  contains  words 
necessarily  excluding  the  common  law  remedy, 
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In  General — Continued. 

the  plaintifE  has  his  election  of  proceeding  either 

under  the  statute  or  at  common  law. 

The  Sidmouth  Market  Act,  1839,  provided  for 
the  substitution  of  a  new  market-place  in  lieu 
of  the  old  market-place,  and  new  tolls  which 
extended  to  and  included  the  old  tolls.  The  old 
tolls  were  kept  alive  for  the  benefit  of  the  lord, 
subject  to  a  list  of  tolls  being  affixed  upon  con- 
spicuous places  in  the  market-place.  The  plain- 
tifE sued  in  respect  of  his  market  rights,  claimnig 
a  declaration,  injunction,  and  accounts.  The 
defendant's  objection  was  in  eifect  a  plea  to 
the  jurisdiction. 

Helii— that  the  Act  of  1839  had  simply  re- 
enacted  the  old  common  law  right  to  the  market, 
applying  the  right  to  the  particular  new  building 
when  substituted  for  the  old  building,  and  the 
remedies  by  re-enactment  were  extended  to  both 
the  new  and  old  tolls  ;  that  though  the  Act  pro- 
vided a  particular  remedy  for  the  infringement 
of  the  right  of  property  so  created,  that  did  not 
exclude  the  jurisdiction  of  the  Court  to  protect 
the  right  of' property  by  injunction,  as  the  Act 
did  not  in  terms  deprive  the  Court  of  that 
jurisdiction. 
Stevens  r.  Chowx,  Stevens  v.  Claek,  [I'JOl] 

[1  Ch.  89i  :  70  L.  J.  Ch.  571  :  6.5  J.  P.  470  ; 

49  W.  K.  460  ;  84  L.  T.  796  ;  17  T.  L.  R.313— 

Farwell,  J. 

6.  Proceedings  for  Fenaltles—Sale  of  Articles 
outside  Market — I/iforniatlon  laid  by  an  Associa- 
tion—"' A  Party  Agqrlered  "—JIarketsand  Fairs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  s.  13— 
Publio  Health  Act,  1875  (38  &  39  Yict.  c.  55). 
ss.  167,  253.] — An  association  of  retail  dealers, 
many  'of  whom  dealt  in  tollable  articles  in  a 
place  in  which  the  Markets  and  Fairs  Clauses 
Act,  1847,  was  applicable  under  sect.  167  of  the 
Public  Health  Act,  1875,  are  entitled,  by  their 
servant,  to  take  proceedings  as  a  party  aggrieved 
within  the  meaning  of  sect.  253  of  the  Public 
Health  Act.  1875,  for  the  recovery  of  penalties 
for  selling  tollable  articles  in  that  place  contrary 
to  sect.  13  of  the  Markets  and  Fairs  Clauses 
Act.  1847. 

Ross    V.    TAYLERSON,    (1898)    (52   J.    P.    181— 

[Div.  Ct. 

II.  TOLLS. 

7.  Ei-aslon  of  Toll— Agreement  to  Sell  Goods 
then  outside  the  Market  — Subsequent  Delivery 
within  Market— Markets  and  Fairs  Clauses  Act, 
1847  (10  Vict.  c.  14),  s.  13.]— Sect.  13  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  imposes  a 
penalty  on  persons  selling  articles  liable  to  toll 
within  the  limits  of  a  market  except  in  their 
own  shops  or  dwelling  houses. 

On  June  9th,  G.  being  then  within  the  limits 
ot  the  market  agreed  to  supply  to  M.  one  cwt. 
of  potatoes,  no  price  being  fixed. 

The  potatoes  were  not  at  that  time  within  the 
limits  of  the  market,  but  on  June  13th  they 
were  delivered  within  such  limits. 

Held — that  G.  had  not  committed  an  ofEence 
within  the  meaning  of  sect.  13, 


Stretch  v.  White  ((1S51)  25  J.  P.  485) 
followed. 

Exeter  QMayor  of)  v.  Ileaman  ((1878)  37  L.  T 
534)  distinguished. 

Gkacey   c.    Banbridge     Urban     District 
[Council,  [1905]  2  Ir.  R.  209— K.  B.  D. 

8.  Exposure  for  Sale  —  Cart  loaded  with 
Aerated  Waters — Local  Improeement  Act.l  — 
The  plaintiffs  were  authorised  by  sect.  59  and 
Sched.  B.  of  the  Newton  District  Improvement 

I  Act,  1855,  to  collect  a  toll "  for  every  cart  used 
by  any  person  for  exposing  or  in  which  shall  be 

I  exposed  for  sale  any  article,"  &;c.     An  aerated 

j  water  dealer  was  in  the  habit  of  sending  round 
a  cart  loaded  with  aerated  waters  to  the  houses 
of  his  customers.     The  man  in  charge  of  the  cart 

\  entered  the  house  of  the  customer,  took  his  order, 
and  there  and  then  delivered  from  the  cart  the 
goods  ordered. 

Held — that  the  goods  were  not  exposed  for 
sale  within  the   meanuig  of  the  schedule,  and 
that  no  toll  was  therefoie  chargeable  in  respect 
of  the  cart. 
Newton-in-Makerfield     Urban    District 

I      [Council  v.  Lyons,  (1900)  69  L.  J.  Q.  B.  230  ; 

I  48  W.  R.  222  ;  81  L.  T.  756— Div.  Ct. 

9.  Fair  and  Market  held  on  Same  Bay — 
Grantee  of  Franchise  changing  Fair  and  Market 
Days — Fair  Tolls  —  Market  'Tolls — Stallage — 
Demise  of  Market  Tolls — Recovery  of  Tolls.'] — 
A  fair  toll  is  payable  to  the  owner  of  the 
franchise  in  respect  of  goods  sold  in  his  fair,  or 
brought  into  his  fair  for  sale,  whether  he  be  the 
owner  of  the  soil  or  not,  and  has  nothing  to  do 
with  the  ownership  of  the  soil.  Stallage  is  paid 
in  respect  of  the  user  of  the  soil,  and  can  be 
exacted  only  by  the  owner  of  the  soil. 

By  a  charter  of  Edward  1,  was  granted  one 
market  in   every   week    on   Wednesday   at  the 
manor  of  Worksop,  and  one  fair  there  in  every 
year,   to  last  eight  days.     These  liberties  were 
taken  into  the  hands  of  Edward  3,  and  granted 
asain  on  payment  of  a  fine.     This  charter  was 
confirmed  by  Richard  3.     In  13  Charles  2,  the 
king  granted  to  the  then  lord  of  the  manor  of 
Worksop,  one  market  in  and  upon  every  Wednes- 
day in  every  week  through  the  year  in  the  town 
of  Worksop",  and  also  three  new  fairs  or  markets 
every  year  at  the  same  town  of  Worksop,  to  be 
holden  the  first  of  the  same  fairs  and  markets 
upon  March  2 1st,  the  second  upon    June    21st 
I  and  22nd,  and  the  third  upon  October  3rd  and 
4th  in  every  year. 
I      A   lease    dated    November    11th,    1851,    was 
granted  by  the  lord  of  the  manor  of  all  the  tolls, 
I  stallages  and  market  dues  (except  all  fairs)  to  a 
I  joint-stock  company  for  99  years.     In  1882  this 
lease    was    assigned  to  the  defendants'    prede- 
cessors, the  Worksop  Local  Board.     The  reversion 
expectant   thereon    had   become   vested  in  the 
plaintiff.     In    1845    the   plaintifi's    predecessor 
changed  the  days  for  holding  two  of  the  fairs 
granted  by    the   charters.     No  new  charter  or 
licence   had    been    obtained    for    this    change. 
j  There  was  no  evidence  that  any  fair  tolls  had 
1  ever  been  paid  since  the  third  year  of  Edward  3. 

22—2 
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Tolls — Continued. 

The  defendants  had  received  all  tolls  on  fair 
daj's  as  on  other  market  days.  On  fair  days  the 
defendants  charged  an  increased  toll  for  stalls  to 
persons  who  attended  only  on  fair  days  and  not 
on  market  days. 

The  plaintiff  sued  the  defendants  for  an 
account  of  fair  tolls  belonging  to  the  plaintiff 
under  the  reservation  in  the  lease  alleged  to 
have  been  received  by  the  defendants. 

Held — that  the  two  franchises  of  a  fair  and  a 
market  were  separate  and  distinct,  and  of  e(jual 
dignity,  and  tliere  could  be  no  merger  of  the 
two  ;  that  the  parties  to  the  lease  of  1851  con- 
tracted on  the  basis  of  the  existing  facts,  namely, 
that  no  fair  tolls  had  in  fact  been  paid  since  the 
reign  of  Edward  8.  and  that  no  fair  tolls 
could  be  recovered  in  respect  of  the  fairs  on  the 
two  new  fair  days,  and  that  the  non-existence 
of  the  fair  tolls  was  in  the  contemplation  of  the 
parties  ;  that  the  omission  of  all  express  refer- 
ence to  fair  tolls  in  the  lease  was  strongly  cor- 
roborative of  the  view  that  the  parties  were 
contracting  with  the  knowledge  and  on  the 
basis  that  there  were  in  fact  no  fair  tolls  ;  that 
the  increased  tolls  for  stalls  and  eggs  were  not 
fair  tolls,  but  stallage  tolls  ;  that  so  long  as  the 
lord  did  not  exceed  the  maximum  toll  he  was 
entitled  to  demand,  he  might  remit  all  or  part 
of  a  toll  to  whomsoever  he  pleased  ;  and  that  the 
action  failed,  and  must  be  dismissed  with  costs 
as  between  solicitor  and  client  in  accordance 
with  the  Public  Authorities  Protection  Act,  1893. 

Duke  of  Newcastle  r.  Worksop  Ueban 
[District  Council,  [ll)U2]  2  Ch.  145  ;  71 
L.  J.  Ch.  487  ;  86  L.  T.  405  ;  18  T.  L.  K.  472 

— Farweil,  J. 

10.  '■  StaUage "  —  Charge  puyahle  hij  Fish 
Salesmen — Consent  of  Local  Government  Board 
— Marliets  and  Fairs  Clauses  Act,  1847  (10  &  11 
Vict.  c.  14),  ss.  3(),  ■i2—Pnhlie  Health  Act,  1875 
(38  &  89  Vict.  c.  55),  ss.  IGG,  1G7.]— A  charge 
imposed  by  the  urban  authority,  who  were  the 
owners  of  the  soil  of  a  quay  and  were  also  the 
market  authority,  upon  fish  salesmen  in  a 
market  without  the  sanction  of  the  Local 
Government  Board,  is  not  justified  as  a 
"  stallage  "  charge,  or  as  a  landing  charge,  or  as 
a  rent. 

Attorxey-Gexeral  v.  Tynemouth  Coepora- 
[Tiox,  (1901)  17  T.  L.  K.  77— Buckley,  J. 

111.  HAWKERS. 

11.  Ui/e-laivs — '•Ilaicliing" — IhmndofBegular 
Customers  Visited  icith  Waggon — l]'ares  sold  if 
and  as  lieq  uircd.']—V,y  a  bye- law  of  the  Deal  Town 
Council  every  person  who  should  "  hawk  or 
expose  about  the  town  for  sale"  certain  com- 
modities, was  liable  to  pay  a  toll,  and  on  refusing 
to  pay  such  toll  was  liable  to  pay  for  every 
offence  the  sum  of  20*.  A.,  who  was  in  the 
employ  of  a  manufacturer  of  mineral  waters  at 
Bamsgate,  and  was  in  charge  of  a  waggon  laden 
with  mineral  waters  in  a  public  street  at  Deal, 
entered  a  public-house,  asked  the  landlord  if  he 
wanted  any  minerals  or  lemonade,  and  was  told 


I  to  call  the  next  day.     The  landlord  had  been  a 
customer  of  A.  for  ten  years.     It  aj)peared  that 
the  practice  of  A.  was  to  call,  with  his  waggon, 
!  on  customers  in  Deal,  and  to  sell  and  deliver  to 
;  them  the  quantities  of  mineral  waters  (if  any) 
which  they  might  then  require.     As  a  rule,  the 
mineral  waters  were   not  ordered  in  advance  ; 
;  they  were  cai'ried  in  an  ordinaiy  four-wheeled 
\  waggon  and  were  not  cried.  A.  made  no  attempt 
to   attract   casual   customers,  but,   if  asked,  he 
woiild  sell  to  anyone  from  the  waggon  ;  but  it  was 
not  his  rule  to  compete  with  his  ordinary  cus- 
tomers by  selling  retail.     On   A.    having   the 
public-house  he  refused  to  pay  the  toll  required 
by  the  above-mentioned  bye-law  when  demanded 
of  him.     A.   was  summoned  to  answer  a  ctmi- 
I  plaint    for    "  hawking "     mineral     waters    and 
t  refusing  to  pay  a  toll  under  the  bye-law.     The 
I  justices  held  that  A.  did  not  "  hawk  "  his  wares 
within  the  meaning  of  the  bj-e-law,  and  dismissed 
the  summons. 

Held  (Darling,  J.  dissenting) — that  the 
justices  were  right. 

Philpott  v.  Allright,  (1906)  70  J.  P.  287  ;  94 
[L.  T.  540 ;  4  L.  G.  E.  1013  ;  21  Cox,  C.  C.  128 

— Div.  Ct. 

12.  Eichihition  and  Sale  in  a  place  other  than 
that  in  ivhich  Business  is  usually  carried  on — 
Hatchers  Act,  1888  (51  &  52  Vict.  c.  3.H),  ss.  2, 

\i,&—Bere)iue  Act,  1898  (61  &  62  Vict.  c.  46), 
s.  15  (4).] — The  appellants'  usual  place  of  busi- 
ness'was  Glasgow.  They  hired  a  hall  in  Hamil- 
ton for  three  days.  In  that  hall  they  sold  goods 
which  they  had  removed  from  Glasgow.  Their 
manager  and  several  other  employees,  none  of 
whom  held  a  hawker's  licence,  travelled  from 
Glasgow  to  Hamilton  to  conduct  the  sale.  They 
were  charged  with  hawking  without  licence,  and 
they  objected  to  the  competency  and  relevancy 
of  the  complaint  as  directed  against  them.  The 
justices  repelled  the  objection,  and  on  the 
evidence  adduced  convicted  the  appellants. 

Held — that  the  complaint  was  competent  and 
relevant,  and  that  the  appellants  were  rightly 
convicted. 

Co-operative    Drapery    and    Fuexishixg 
[Society,  Ld.  r.  Bligh  (1902)  66  J.  P.  215— 

Ct.  of  Justy. 

13.  ^^ Person"  —  Co-operation  —  Hawking 
ivithont  Licence.'\^A  co-operative  society  regis- 
tered under  the  Industrial  and  Provident 
Societies  Act,  1893,  is  a  "person"  within  the 
meaning  of  sect.  2  of  the  Hawkers  Act,  1888, 
and  may  be  convicted  under  sect.  6  of  that  Act  if 
it  trades  as  a  hawker  without  a  licence. 

Co-operative  Drapeey  and  Furnishing  Co. 
[r.  Bligh,  (1903)  4  F.  (Just.  Gas.)  97— Ct.  of 

Justy. 

14.  Person  icho  travels  uuth  a  Horse  from 
Place  to  Place  —  Ofi'ering  Goods  for  sale  to 
Persons  ijrevioicslij  ascertained  fa  be  likely  Pur- 
chasers—Hawkers Act,  1888  (51  &  52  Vict.  c.  33), 
ss.  2,  6.] — A  canvasser  employed  by  makers  of 
sewing  machines  called  at  houses  and  asked  the 
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Hawkers — Continued. 

inmates  to  buj'  a  sewing  machine.     He  had  no  i 
machines  with  him,  but  offered  to  send  a  machine 
on  approval.     At  some  of  the  houses  he  was  told 
he  might  do  so.     The  respondent  was  employed 
by  the  same  makers,  and  was  instructed  to  call 
with  unsold  machines  at  the  houses,  the  inmates 
of  which  had  previously  expressed  to  the  can- 
vasser a  desire  to  see  a  macliine  in  order  to  decide  i 
whether  they  would  make  a  purchase.     Machines 
were  shown  at  these  houses,  and  if  approved  of  ; 
they  would  be  sold  then  and  there.  i 

Held — that  the  respondent  was  going  about 
traveUing  "  with  a  horse  or  other  beast  bearing 
or  drawing  burden,"  and  going  '•  from  place  to 
place  "  caiTying  to  sell  goods,  and  was  a  hawker 
within  the  meaning  of  sect.  2  of  the  Hawkers 
Act,  1888  ;  that  it  was  none  the  less  an  offering 
for  sale  because  the  persons  who  were  likely  to 
be  purchacers  had  been  ascertained  bef<n-e  the 
respondent  visited  the  houses  ;  and  that  he 
required  a  hawker's  licence. 

Holland  v.  Hall,  (1902)  Gi;  J.  P.  424  ;   .50 

rW.  11.   52.5  ;  86  L.  T.  355  ;  18  T.  L.  R.  368  ; 

20  Cox,  C.  C.  167— Div.  Ct. 


MARRIAGE. 

See  Husband  and  Wife. 


MARRIAGE,   PROOF  OF. 

See  Evidence. 


MARRIAGE  SETTLEMENTS. 

See  Conflict  of  Laws  ;  Settlements. 


MARRIED   WOMAN. 

See    Bankruptcy    and    Insolvency  ; 
Husband  and  Wife. 


15.  Person  wJto  trarels  with  a  Horse — Sliop- 
heeper  selling  Oil  to  Customers— Xo  in-evious 
Orders  as  to  Quant  it  i/  —  Hawliers  Act,  1888 
(51  &  52  Vict.  c.  33),  ss.  2,  3,  6.  ]— The  respondent, 
a  shopkeeper,  was  in  the  habit  of  calling  on 
certain  days  with  a  horse  and  cart  by  retjuest  at 
the  houses  of  customers  to  supj)ly  oil,  which  he 
brought  in  the  cart.  He  did  not  know  how  much, 
or  whether  any,  oil  would  be  required  before  he 
reached  the  house. 

Held — that  he  was  a  hawker  within  sect.  2  of 
the  Hawkers  Act,  1888,  and  must  be  licensed  as 
such  thereunder. 

O'Dea   r.  Crowhuest,   (18i)9)   68  L.  J.  Q.  B. 

r655  ;  63  J.  P.  424 ;    80  L.  T.  491  ;  15  T.  L.  E, 

320  ;  19  Cox,  C.  C.  260— Div.  Ct. 

\Q.  Selling  Potatoes  in  a  Street — Licensed 
Haioher — Erem pfion  —  Hawlters  Act,  1888  (51  & 
52  Vict.  c.  33),  s.  3,  xuh-s.  -i>,—Marlietx  and  Fairs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  s.  13.]— 
By  sect.  3,  sub-sect.  3,  of  the  Hawkers  Act, 
1888,  a  person  is  not  required  to  take  out  a 
hawker's  licence.to  sell  in  the  street,  fish,  fruit, 
victuals,  or  coals. 

By  sect.  13  of  the  Markets  and  Fairs  Clauses 
Act,  1847,  a  penalty  is  imposed  on  "  every 
person  other  than  a  licensed  hawker"  who 
exposes  for  sale  in  the  street  any  produce  in 
respect  of  which  a  toll  is  leviable  by  the  market 
authority  of  that  district. 

Held — that,  if  such  a  vendor  has  taken  out  a 
hawker's  licence,  he  is  to  be  deemed  a  licensed 
hawker,  and  comes  withiu  the  benefit  given  to 
that  class  by  sect.  13  of  the  Markets  and  Fairs 
Clauses  Act,  1847. 

Llandudno    Urban    District    Council    r. 

[Hughes,  [1900]  1  Q.  B.  472  ;  69  L.  J.  Q.  B. 

303  ;  64  J.  P.  357  :  48  W.  R.  366  ;  82  L.  T.  147  ; 

16  T.  L.  R.  171— Div.  Ct. 


MARSHALLING   ASSETS 
AND  SECURITIES. 

See    Bankruptcy    and    Insolvency  ; 
Executors  and  Administrators. 


MARTIAL   LAW. 

See  Royal  Forces. 

MASTER  AND  SERVANT. 

( 

I.  Liability  of  Masteii  for  Injury 
to  Servant. 
1,   Under    Workmen's    Compensation 
Ads,  1897  and  1900 
(«)  Accident       .... 
(Z/)  Alternative  remedies    . 
(cO  Ancillarv      or      Incidental 
Work"        .        .        .        . 
(rf)  Assessment  of  Compensation 

(1)  Differeiice  in  Wages  or 

Earning  Capacity    . 

(2)  Ed-tras,IJeductions and 

Aj)piirtionment 

(3)  Length  and  Continuity 

of  EnqAoyment 
(f)  Commencement  of  Proceed- 
ings :  Claim,  Notice,  Dis- 
pute . 
(/)  Dependants 
((/)  Indemnity    . 
(A)  Jurisdiction 
(?)  Medical  Examination 


683 
688 

695 


698 


701 
705 


714 
718 
726 
728 
731 


683 


MASTEE   AND   SERVANT. 


684 


Liability    of    Master    for    Injury 
TO  Servant — Continued. 

Under    Worh'men'' s  Compensation 
A  cts —  Continued. 

(jf)  On,  in  or  about     .        .        .  733 

(1)  Agriculture         .         .  733 

(2)  Buildings  (^Statutory') 

(A)  C  'onstruction  and 

Repair    .         .  734 

(B)  E.rceedinfi  •M)feet  737 

(C)  Scaffolding         .  739 

(3)  Engineering  Work       .  74-i 

(4)  Factory     ' .         .         .  750 

(A)  i)oc7j,       Wliarf, 

Quay      .         .  750 

(B)  Warelumse,  Ma- 

chinery.Plant, 
c]-c.        '  .         .  759 

(5)  Mine  .         .         .767 

(6)  Raihmy      .         .         .769 
(Z')  Out  of  and  in  the  Course  of 

Employment     .         .         .  770 
(J)  Practice         .... 

(1)  Appeals      and      New 

Trials        .        .         .781 

(2)  Costs  .  .  .  .785 
(w)  Redemption  of  Payment  .  787 
(w)  Registration  of  Agreement  .  787 
(o)  Reviewing  Award  .  .  789 
Q-*)  Serious  and  Wilful  Miscon- 
duct          .         .         .         .793 

(q)  Undertakers  .         .         .  800 

(r)  Workman      .         .         .         .811 

2.  Under  EnijAoyers'  Liability  Act. 

1880 .'814 

3,  Apart  frovi  Worlrmen's  Compensa- 

tion  and   Emj^loyers'   Liability 
Acts 820 

II.  Liability  of  Master  for  Injury 

BY  Servant  :  Scope  of  Autho- 
rity        825 

III.  Contracts  between  Master  and 

Servant  not  relating  to  Per- 
sonal Injuries    ....  835 

IV.  Dismissal 839 

v.  Wages  :  Truck  Acts       .        .        .842 

Vl.  Seduction  of  Servant  .        .  848 

I.  LIABILITY    OF    MASTER  FOR  INJURY 
TO   SERVANT. 

I.   Under    Workmen's    Compen.tation 
Acts,  1897  and  1900. 

And  see  Bankruptcy,  No.  56 ;  Evi- 
dence ;  Friendly  Societies,  No.  1 ; 
Patents,  Nos.  69,  131,  135  ;  Public 
Health,  Nos.  55,  56,  71  ;  Shipping, 
Nos.  204-7. 

(a)  Accident. 
1.  Strain  ivhile  Working—Death — Workmen's 
Compensation  Act,  1897  (60  &  (11  Vict.  c.  37), 
s.  1,  sub-s.  1.] — A  workman,  while  engaged  in 
the  ordinary  course  of  his  duty  in  attempting  to 
turn  a  wheel  for  the  purpose  of  starting  a  gas- 
engine,  ruptured  some  blood-vessels  in  his 
stomach  and  died.     It  was  proved  that  he  was 


suffering  from  slight  chronic   inflammation    of 
the  stomach  at  the  time  of  his  death. 

Held — that  death  was  not  caused  hj  an 
"accident"  within  the  meaning  of  sect.  1,  sub- 
sect.  1,  of  the  Workmen's  Compensation  Act, 
1897. 

Henseyc.  White,  [1900]  1  Q.  B.  481  ;  48  W.  R. 

[257  ;   69  L.  J.  Q.  B.  188  ;   63  J.  P.  804  ;  81 

L.  T.  767  ;  16  T.  L.  R.  64— C.  A. 


Disapproved    in    Fenton 
infra. 


v.    Thorley,   No.   7, 


2.  Extent  of  Lnjury — Condition  of  Constitution 
of  Person  Injured —  Workmen's  Compensation 
Act,  1897  (60 '&  61  Vict.  c.  37),  .s-.  1.]— The  prin- 
ciple always  followed  in  cases  where  compensa- 
tion had  to  be  assessed  for  personal  injuries 
caused  by  negligence,  so  far  as  related  to  the 
causes  contributing  to  the  disability,  must  be 
applied  in  cases  under  the  Workmen's  Com- 
pensation Act,  1897.  Where  there  is  the  accident, 
the  consequent  injury  and  the  extent  of  the 
injury  must  depend  upon  the  condition  of  the 
constitution  of  the  person  injured  at  the  time  of 
the  accident. 

By  reason  of  a  mis-hit  by  a  hammerer  a  work- 
man's hand  was  jarred,  became  swollen,  and 
gout  in  his  hand  was  brought  on. 

Held — that  there  was  evidence  that  the  injury 
was  caused  by  the  accident — the  mis-hit — and 
the  Act  applied. 

Lloyd  v.  Sugg  &  Co.,  [1900]  1  Q.  B.  486  ;  69 
[L.  J.  Q.  B.  190  ;  81  L.  T.  768  ;  16  T.  L.  R.  6.> 

— C.  A. 


3.  Fortuitous  and  Une.rpected  Event — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  1  (1).] — The  plaintifi  was  employed  by  the 
defendants  in  lifting  planks  of  timber  from  a 
stack,  and  moving  them  from  one  part  of  a  yard 
to  another.  One  day  after  rain  and  frost  during 
the  previous  night  all  the  planks  were  frozen 
together,  and  he  in  trying  to  lift  one  ruptured 
himself. 

Held — that  primd  facie  he  was  ruptured  by 
"accident"  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897,  and  there  was 
evidence  of  a  fortuitous  and  unexpected  event, 
and  consequently  the  award  of  the  county  court 
judge  in  the  plaintiff's  favour  must  be  upheld. 

TiMMiNs  r.  Leeds  Forge  Co.,  Ld.,  (1900)  8a 
[L.  T.  120  ;  16  T.  L.  R.  521— Div.  Ct. 

4.  Fortuitous  and  Unexpected  Accident  — 
Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  1,  .w^-.s'.  1.] — "Accident"  in 
sect.  1,  sub-sect,  l.of  the  Woikmen's  Compensa- 
tion Act,  1897,  implies  something  fortuitous  and' 
unexpected. 

An  engine-fitter  had  a  blister  on  his  linger, 
and  while  working  upon  steam-pipe  joints,  some 
red  lead  and  oil  got  into  the  wounti,  causing 
inflammation  and  injury. 

Held — that  it  was  i  ot  an  accident  within  the 
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Coiitlinu'd. 
meaning  of  the  Workmen's  Compensation  Act, 
1S[»7,  s.  1,  sub-s.  1. 

Walker  v.  Lilleshall  Coal  Co.,  [1900] 
[1  Q.  B.  488  ;  69  L.  J.  Q.  B.  192  ;  64  J.  P.  85  ; 
48  W.  R.  257  ;  81  L.  T.  769 ;  16  T.  L.  R.  108— 

C.  A. 

5.  Fortuitous  and  Unforeseen  Ecent — Strain — 
Worhmcni's  ComjiensationAct,  1897  (60  &  61  Vict. 
c.  37),  s.  1,  suh-s.  1.]— The  plaintiff  was  employed 
as  a  box  maker,  and  upon  the  occasion  in 
question  the  boxes  upon  which  she  had  to  work 
were  of  a  larger  size  than  usual ;  every  one 
knew  that  they  were  so.  She  began  to  work 
upon  those  boxes  in  the  morning  ;  she  found 
them  somewhat  too  heavy  for  her  ;  she  did  not 
give  up,  but -went  on  with  the  work.  When  she 
came  to  the  seventh  box.  which  was  just  the 
same  as  the  others  were  before  it,  she  strained 
herself  and  was  injured.  She  claimed  compen- 
sation from  her  employers,  alleging  the  injury 
was  caused  bj'  accident. 

Held— that  as  there  was  nothing  fortuitous 
or  unforeseen  there  was  no  accident  at  all. 

Roper  v.  Greenwood  k  Sons,  (1901)  83  L.  T. 

[471— C.  A. 

6.  Tearing  Fibres  of  Muscles  ivhile  lifting  a 
heavy  Beam  —  Worlimen^ s  Compensation  Act, 
1897(60  &  61  Vict,  c.  37),  s.  1  (1).]— A  work- 
man, in  a  normal  state  of  health,  was,  as  part  of 
his  ordinary  duty,  lifting  a  beam  of  100  lbs. 
weight  from  a  loom.  He  had  done  such  a  thing 
successfully  on  many  occasions.  Whilst  lifting 
the  beam  he  suddenlj-  tore  several  fibres  of  the 
muscles  of  his  back.  He  said  that  he  was  in 
the  act  of  lifting  the  beam  on  to  his  shoulder 
when  he  found  it  was  unevenly  balanced,  and 
that  he  gave  it  an  extra  hitch  up  to  get  it  on  to 
bis  shoulder,  and  felt  his  back  crack. 

Held — that  all  the  elements  were  to  be  found 
necessary  to  constitute  an  "accident"  within 
the  meaning  of  sect.  1  of  the  Workmen's 
Compensation  Act,  1897. 

BoARDMAN  r.  Scott  and  Whitworth,  (1901) 
[85  L.  T.  .502  :  18  T.  L.  R.  57  :  [1902]  1  K.  B. 
43  ;  71  L.  J.  K.  B.  3  ;  66  J.  P.  2(50  ;  50  W.  R. 

184— C.  A. 

7.  Meaning  of — Injury  caused  by  a  Strain — 
Worltmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37).  s.  1  (1).]— In  the  Workmen's  Com- 
pensation Act,  1897,  the  word  "accident"  is 
used  in  its  popular  and  ordinary  sense  as 
denoting  an  unlooked-for  mishap,  or  an  untoward 
event  which  was  not  expected  or  designed. 

A  workman  was  engaged  in  turning  a  wheel, 
when  the  wheel  stuck  ;  and,  in  exerting  himself 
to  move  it,  he  ruptured  himself. 

Held — that  his  injury  was  caused  by  accident 
within  the  meaning  of  the  Act. 

Ifensei/\.  White  ([1900],  1  Q.  B.  481  ;  69  L.J. 
Q.  B.  188  ;  63  J.  P.  804  ;  48  W.  R.  257  ;  81  L.  T. 


767  ;  16  T.  L.  R.  64— C.  A.,  Xo.  1,  supra)  dis- 
approved. 

Stewart  V.  Wilson  and  Clyde  Co.,  Ld.{  [1903] 
5  F.  120— Ct.  of  Sess.)  approved. 
Fenton  v.  J.  Thorley  &  Co.,  Ld.,  [1903]  A.  C. 

[443  ;  72  L.  J.  K.  B.  787  :  .52  W.  R.  81  ;  89 
L.  T.  314  ;  19  T.  L.  R.  684— H.  L.  (E.). 

8.  Miner's  '■'Beat  Hand''' — Workmen'' s  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  s.  1, 
siih-s.  1.] — Injury  to  a  coal  miner's  hand  or  knee, 
which  is  known  as  "beat  hand"  or"  beat  knee," 
and  which  is  caused  in  the  one  case  by  the 
friction  of  the  pick  in  the  hand  and  in  the  other 
by  the  friction  on  the  knee  when  the  miner  is 
obliged  to  work  kneeling,  the  injury  being 
gradually  caused  by  continued  friction  and  not 
by  any  slip,  wrench  or  strain,  and  it  not  being 
possible  to  point  to  any  particular  act  at  any 
particular  time  as  the  cause  of  it,  or  the  time  of 
its  commencement,  is  not  an  injury  by  '•  accident" 
within  the  meaning  of  sect.  1,  sub-sect.  1,  of  the 
Worktnen's  Compensation  Act,  1897. 
Marshall  r.  East  Holywell  Coal  Co.,  Ld.  ; 

[GOELEYr.  BLACKWORTH  COLLIERIES,  [1905] 
93  L.  T.  360  ;  21  T.  L.  R.  494— C.  A. 

9.  Lead  Poisoniuq —  WorlimeiCs  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  1,  suh-s.  1.]— 
The  applicant  was  employed  by  ship  builders  as  a 
caulker,  his  work  involving  the  use  of  red  and 
white  lead  for  the  purpose  chiefly  of  making  the 
plates  of  ships  water-tight.  The  applicant  had 
been  employed  on  this  work  for  two  years  when 
he  was  seized  with  paralysis  due  to  lead  poisoning. 
The  medical  evidence  was  to  the  effect  that  the 
poisoning  was  such  as  might  have  been  expected 
as  a  result  of  the  api)licant"s  work  ;  that  it  might 
have  been  caused  by  his  taking  tiie  poison  into 
his  lungs  by  inhalation,  or  by  his  eating  his  food 
without  having  removed  the  lead  from  his  hands, 
or  by  absorption  of  the  poison  through  the  skin  ; 
that  only  a  small  number  of  cases  of  this  descrip- 
tion occurred  among  those  working  with  lead  ; 
and  that  the- development  of  lead  poisoning  w,ns 
a  gradual  process  and  generally  took  a  consider- 
able time. 

Held — that  the  injury  was  not  caused  by  an 
"accident"  within  seel.  1,  sub-sect.  1  of  the 
Workmen's  Compensation  Act,  1897,  it  being 
impossible  to  point  to  any  definite  time  when 
the  poison  entered  the  man's  system. 
Steel  v.  Cammell,  Laird  <fc  Co..  Ld.,  [1905] 

[2  K.  B.  232;  74  L.J.K.  B.  610  ;  53  W.  R.  612; 
93  L.  T.  357  ;  21  T.  L.  R.  490— C.  A. 

10.  Fall  caused  hy  Epileptic  Fit— Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1, 
sub-s.  1.] — A  workman  was  employed  at  a  wharf 
in  unloading  coal  from  a  ship.  His  duty  was  to 
stand  on  a  stage  near  the  opening  into  the  hold 
and  guide  the  biicket  which  was  raised  from  and 
lowered  into  the  hold  by  a  crane,  and  to  give 
signals  to  the  man  working  the  crane.  While  so 
employed  he  was  seized  with  an  epileptic  fit,  and 
fell  into  the  hold  and  was  injured. 

Held — that  the  injuries  were  caused  by  au 
''accident"  arising  out  of  his  employment  within 
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Continved. 
sect.  ],  sub-sect.  1,  of  the  Workmen's  Comiieiisation 
Act,  18t)7,  the  proximate  cause  of  the  accident 
Leiug  his  necessary  proximity  to  the  hatchway. 

Wicks  r.  Dowell  &  Co.,  Ld.,  [1905]  2  K.  B. 

[225;  74  L.  J.  K.   B.  572;  53  W.K.  515  ;  92 

L.  T.  677  ;  21  T.  L.  R.  487— C.  A. 

11.  A  nth  rax— Disease  Coiitractedfrovi  Emjdoy- 
ment — Worlnnen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  s.  1.]— A  workman  employed 
iu  a  wool-combing  factory  contracted  anthrax 
from  certain  wool  which  was  infected  with  that 
disease,  and  which  got  into  his  eye. 

Held — that    the   workman   was   injured   by  ; 
"accident"  arising  out  of  and  in  the  course  of 
his  emploj-ment  within  the  meaning  of  sect.  1  of 
the  Workmen's  Compensation  Act,  1897.  I 

Decision  of  C.  A.  ([1904]  1  K.  B.  328  ;  78  L.  J.  \ 
K.  B.  158  ;  68  J.  P.  193  ;  52  W.  R.  195  ;  89  L.  T. 
690  ;  20  T.  L.  R.  129— C.  A.)  affirmed. 

Brintoxs,  Ld.  v.  Tuevey,  [1905]  A.  C.  230  ;  ' 
[74  L.  J.  K.  B.  474  ;  53   W.  R.  641  ;  92  L.  T. 
578  ;  21  T.  L.  R.  444— H.  L.  , 


12.  Engine-driver  injured  hy  Stone-throiving — 
M'orlnnen's  Compensation  ^rf,'l897(60  &61  Vict. 
c.  37),  s.  1,  snb-s.  1.] — An  engine-driver  in  the 
employment  of  a  railway  company,  while  driving 
his  engine,  which  was  attached  to  an  express 
train,  was  injured  by  a  stone  intentionally 
dropped  by  a  boy  from  a  bridge  over  the  line. 

Held — that  this  was  an  "accident,"  and  that 
it  arose  "  out  of  "  the  engine-driver's  employment 
within  sect.  1,  sub-sect.  1,  of  the  Workmen's 
Compensation  Act,  1897. 

Challis  ?•.  The  London  and  South  Western 
[Railway,  [1905]  2  K.  B.  154  ;  74  L.J.  K.  B. 
569  ;  53  W.  R.  613  ;  93  L.  T.  330  ;  21  T.  L.  R. 

486— C.  A. 

13.  Attempt  to  rescue  Fellow-icorhman  ■ — 
M'orkmen's  (J.mijjensation  Act,  1897  (60  k.  61 
A'ict.  e.  37)  s.  1,  (1).] — A  stevedore  had  con- 
tracted to  unload  a  vessel  belonging  to  the 
appellants,  and  for  that  ])urpose  employed  B. 
and  other  men.  B.  was  employed  on  the  quay 
discharging  cargo  from  the  afterhold,  and  his 
work  did  not  require  him  to  go  on  board  the 
vessel. 

Upon  hearing  that  a  man  in  the  forehold  was 
overcome  by  bad  gas,  the  stevedore  went  to 
obtain  rescue  appliances  ;  in  his  al)sence  B., 
without  orders,  volunteered  to  attempt  a  rescue, 
and  in  the  attempt  he  was  suffocated. 

Held  (by  a  majority) — that  B.'s  ileath  was 
due  to  an  "  accident  arising  out  of  and  iu  the 
course  of  his  employment." 

Per  Lord  Kyllachy,  there  was  no  "accident." 

London  and   Edinburgh    Shipping    Co.  r. 
[Brown,  (190.5)  7  F.  488— Ct.  of  Sess. 
See  also  Nos.  248,  255,  257,  309. 


(b)  Alternative  Remedies. 

14.  Dismissal  of  Action  under  the  Employers' 
Liability  Act,  1880  (43  &  44  Vict.  c.  42)— 
Subsequent    Proceedings   under  the    Workmen's 

I  Compensathm  Act,  1897  (60  &  61  Vict.  c.  37).]— 
i  Where  a  workman  has  brought  an  action  against 
his  employer  to  recover  damages  independently 
of  the  Workmen's  Compensation  Act,  1897,  for 
personal  injuries   caused  by  accident,  and   the 
I  action  is  dismissed,  the  workman  cannot  sub- 
sequently take  proceedings  to  recover  compensa- 
tion under  the  Act  of  1897  in  respect  of   the 
same  injuries,  the  only  remedy  being  to  apply, 
under  sect.  1,  sub-sect.  4,  of  the  Act  of  1897,  as 
soon  as  the  previous  action  was  dismissed,  to  the 
Court  in  which  the  action  was  tried  to  assess 
compensation  under  the  Act  of  1897. 
Edwards  r.  Godfrey,  [1899]  2  Q.  B.  333  ;  68 
[L.  J.  Q.  B.  666  ;  47  AV.  R.  551  ;  80  L.  T.  672  ; 
15  T.  L.  R.  365— C.  A. 

15.  Weekly  Payments — Receipts  in  Full — 
Satisfaction  under  Worltmens  Compenmtion  Act, 
1897 — Proceeding  under  Employers'  Liability 
Act,  1880,  barred— Worlimens  Compensation 
Act,  1897  (60  k  61  Vict.  c.  37),  s.  1,  sui-s.  4.]  — 
A  workman  sued  his  employers  under  the 
Emjiloyers'  Liability  Act,  1880,  for  personal 
injuries  sustained  by  him  when  working  in  the 
defenders'  employment.  Receipts  had  been 
given  by  him  for  sums  paid  to  him  during  six 
months.  Four  of  them  were  given  in  "  full 
satisfaction  of  amount  due  to  me  as  comj^ensation 
under  the  Workmen's  Compensation  Act,  1897 
.  .  .  based  on  my  average  weekly  earnings  in 
accordance  with  the  said  Act."  Having  accepted 
payments  on  that  footing  he  wished  to  go  on 
with  an  action  under  the  Emjiloyers'  Liability 
Act,  1880,  alleging  that  he  had  accepted  such 
payments  and  granted  receipts  therefore  on  the 
footing  that  they  were  merely  to  account  of 
compensation  due  to  him  by  law  in  respect  of 
"  his  "  injuries,  and  that  he  did  not  understand 
that  he  was  thereby  making  an  election  as 
averred  by  the  defenders. 

Held — that  he  was  not  entitled  to  have  the 
documents  set  aside,  and  he  was  not  entitled 
to  proceed  under  the  Employers'  Liability  Act, 
1880  ;  but  that  he  could  obtain  a  decree  under 
sect.  1,  sub-sect.  4,  of  the  Workmen's  Compen- 
sation Act,  1897. 

Little  r.  P.  &  W.  MacLellan,  Ld.,  (1900) 

[2  F.  387. 

16.  yotice  to  Employers  of  Accident — Wages 
paid  as  before — Action  against  Third  Party — 
"  Proceedin//" —  Workmen's  Compensation  Act, 
1897  (60  k.  61  Vict.  c.  37),  ss.  2,  6.]— The 
plaintiif,  a  sawyer,  who  worked  for  Messrs.  J., 
met  with  an  accident  caused  by  the  negligence 
of  a  servant  in  the  employment  of  the  defendant. 
Having  given  a  mere  notice  of  the  accident  to 
his  employers,  Mei^srs.  J.,  they  continued  to  pay 
the  plaintiff  the  same  wages  as  before,  and  no 
further  steps  were  taken  by  him  to  obtain  com- 
pensation under  the  Worlanen's  Compensation 
Act,  1897.  He  brought  a  co:nmon  law  action 
against  the  defendant  for  damages. 
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Held — ^that  the  action  was  maintainable, 
because  a  mere  notice  of  an  accident  given  under 
sect.  2  of  the  Woriimen's  Compensation  Act, 
1897,  to  the  employer  was  not  a  "  proceeding  " 
against  the  employer  within  the  meaning  of 
sect.  6,  and  did  not,  therefore,  preclude  the 
plaintiff  from  bringing  an  action  against  a 
person,  other  than  his  emploj'cr,  whose  negli- 
gence caused  the  injury. 

Perry  r.  Clemexts,  (1901)  49  W.  R.  669  ;  17 
[T.  L.  R.  525— Ridley,  J. 

17.  Proceeding  agaiiut  Employer  or  against 
Third  Perxoti —  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  6.]— A  workman 
who  was  injured  by  accident  in  the  course  of  his 
employment  took  proceedings  under  the  Work- 
men's Compensation  Act,  1897,  against  bis 
employers,  and  obtained  an  award  for  the  pay- 
ment of  compensation.  He  subsequently  com- 
menced an  action  to  recover  damages  against  the 
person  whose  negligence  was  the  cause  of  the 
accident. 

Held — that  by  reason  of  sect.  6  of  the  Work- 
men's Compensation  Act,  1897,  the  workman 
was  debarred  from  maintaining  the  action  for 
damages. 

ToxG  r.    Great    Northeex  Ry.   Co.,  (1902) 
[66  J.  P.  677  ;  86  L.  T.  802  ;  IS  T.  L.   R.  566 

—Wright,  J. 

18.  Partial  Incapacity  for  ll'or/.' — 'Ma.vhmnn 
WeeMy  Payment  recelced   by  Workman — Bight 

to  sue  for  Balance  of  Wages — Estoppel — Work- 
men's Compematlon  Act,  1897  (60  &  61  Vict. 
^.  37).] — The  plaintiff  agreed  to  work  for  the 
defendant  for  a  weekly  salary  and  certain 
bonuses.  He  sustained  an  accident  to  his  left 
arm  in  the  course  of  his  employment,  which 
temporarilj^  disabled  him.  He  gave  notice  of 
the  accident  to  his  emploj^er,  and  claimed  the 
allowance  provided  by  the  Workmen's  Com- 
pensation Act,  1897.  "^  By  agreement  between 
the  plaintiff  and  defendant,  the  latter  paid  the 
former  during  his  incapacity  the  maximum 
amount,  I.e.,  one-half  of  his  average  weekly 
earnings. 

Held — that  the  plaintiff's  conduct  was  in- 
consistent with  the  view  that  he  was  still 
entitled  to  the  whole  of  his  original  wages  ;  and 
that  he  was  not  entitled  to  the  balance  of  his 
wages  during  the  time  in  which  he  was  disabled 
from  work  and  receiving  compensation. 
Elliott  r.  Liggexs,  [1902]   2  K.  B.  84;  71 

[L.  J.  K.  B.  483  ;  50  W.  R.  524 ;  87  L.  T.  29  ; 
18  T.  L.  R.  514— Div.  Ct. 

19.  Zbisuccessfiil  Proceedings  under  the  Work- 
men's Compoisatlon  Act,  1897"(60  &  61  Vict.  c.  37) 
— Might  to  institute  suhsetpient  Proceedings  Inde- 
pendently of  the  ^^;'.]— When  a  workman  has 
proceeded  to  have  compensation  for  his  injuries 
assessed  under  the  Workmen's  Compensation 
Act,  1897,  and  is  defeated  by  reason  of  a  ruling 
that  his  case  does  not  come  within  the  provisions 


of  the  Act,  he  is  not  thereby  prevented  from 
instituting  subsequent  proceedings  independently 
of  the  Act,  to  enforce  any  previously  existing 
remedy  to  which  he  may  have  been  entitleil 
(Boyd,  J.  dissenting). 

In  September,  1900,  the  plaintiff  instituted 
proceedings  in  the  Recorder's  Court  for  com- 
,  pensation,  under  the  Workmen's  Compensation 
Act,  for  Injuries  sustained  on  August  4tii, 
'  1900.  On  October  18th,  1900,  the  Recorder 
dismissed  the  application  on  the  ground  that  the 
plaintiff,  not  having  been  emploj^ed  for  at  least 
two  weeks,  was  not  within  the  Workmen's 
Compensation  Act,  on  the  authority  of  two 
decisions  of  the  Court  of  Appeal  in  England. 
These  decisions  were  overruled  by  the  House  of 
Lords  on  December  14th,  19.00.  The  plaintiff' 
brought  an  action  for  damages  for  negligence  in 
the  superior  Courts  with  respect  to  the  same 
injuries  as  were  the  subject  of  proceedings  in  the 
Recorder's  Court. 

Held,  by  K.  B.  Div.  (Boyd.  J.  dissenting)— 
that  the  proceedings  in  the  Recorder's  Court 
were  no  bar  to  the  action  in  the  Superior 
Court. 

Affirmed  by  C.  A.  (Holmes,  L.J.  dissenting). 

BECKLEi-  *•.  Scott  k.  Co.,  [1902]  2  Ir.  R.  504— 

[A.  C. 

20.  Action  under  Employers'  TAahlUty  Act^ 
Action  dismissed — Application  to  assess  Com- 
pensation under  Workmen's  Compensation  Act — 
Kot  a  Ear  to  an  Appeal  against  dismissal  of 
Action  —  Proper  Course  to  adopt — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  1  (4).]— A  workman,  whose  action  against 
his  master  under  the  Employers'  Liability  Act 
has  been  dismissed,  must  then  and  there  apply 
for  an  assessment  of  compensation  under  tlie 
Workmen's  Compensation  Act,  or  he  will  be 
debarred  from  making  such  claim  in  the  future. 
If  he  intends  to  appeal  in  the  action  he  should 
apply  y;;'o./'('/'H)ci  in  order  to  preserve  his  riglits, 
and  ask  for  the  matter  to  be  adjourned.  Such 
an  application  is  not  a  binding  election  to  accept 
the  judgment  in  the  action  and  relv  on  the  Act 
of  1897'. 

Edwards  v.  Godfrey  ([1899]  2  Q.  B.  333  ;  68 
L.  J.  Q.  B.  666  ;  47  W.  R.  551  ;  80  L.  T.  672— 
C.  A.,  No.  14,  supra)  considered. 
Isaacson  and  Another  r.  New  Grand  (Clap- 

[ham  Junction),  Ld.,  [1903]  1  K.  B.  539; 

72  L.  J.  K.  B.  227  ;  88  L.  T.  291  :  19  T.  L.  K. 

150— Div.  Ct. 

22.  Eecelpt  signed  hy  Injured  Servant — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  1  (2).] — x4n  injured  workman,  while  in 
bed,  signed  a  single  receipt  for  I2s.  ^d.,  bearing 
the  words,  "  Under  the  Workmen's  Compensation 
Act,  1897." 

Held — not  sufficient  to  warrant  a  finding  that 
he  had  elected  to  abandon  his  right  to  bring  an 
action  in  respect  of  his  injury. 

Fowler  r.  Hughes,  (1903)  5  F.  394— Ct.  of 

[Sess, 
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('(mfinurd. 

23.  Kegligence  of  a  Sfn/iiger — WechI ij  Pay- 
ments accepted  front  Eiiijylotjer  '■  without 
Prejiidice'''' — Whether  llUjht  (f  Action  aijainut 
tStrdiiger  nhinuloned — Tl  orlnnen's  C'oinpensatiun 
Act,  i'k97  (CO  &  61  Vict.  c.  37).  s.  fi.]— By  sect.  6 
(if  the  Workmen's  Compensation  Act,  1897,  a 
workman  who  is  injured  under  circumstances 
such  as  would  give  him  a  right  of  action  against 
a  stranger  as  well  as  a  right  to  be  compensated 
by  his  employers,  may  proceed  against  either  of 
them,  "  but  not  against  both." 

The  plaintiff,  whilst  working  for  E.  &  Co.,  was 
injured  through  the  negligence  of  the  defen- 
dants, and  was  in  hospital  i'or  four  months. 
The  agent  of  the  insurance  society  with  whom 
his  employers  were  insured  against  claims  uiider 
the  Act  of  1897,  made  payments  to  him  during 
this  time,  and  the  receipts  signed  by  him  con- 
tained the  following  words :  "  On  account  of 
compensation  which  may  be  or  become  due  to 
me  under  the  Workmen's  Compensation  Act, 
1897,  in  respect  of  the  accident  which  occurred 

to  me  on ."     After  the  tirst  pa\'ment  had 

been  made  the  plaintiff  was  advised  to  accept  no 
more,  except  on  the  understanding  that  he  did 
so  "without  prejudice,"  and  accordingly  all 
subsequent  payments  were  expressly  made  and 
accepted  "without  prejudice." 

Eventually  he  declined  to  accejit  any  further 
payments,  and  brought  an  action  against  the 
present  defendants. 

Held  (reversing  Jelf,  J.) — that  the  whole  of 
the  payments  must  Ije  regarded  as  having  been 
made  without  prejudice  ;  and  that  the  plaintiff 
had  not  irrevocably  elected  to  proceed  against 
his  employers,  and  could  recover  against  the 
defendants. 

Decision  of  Jelf,  J.  reversed. 

Oliver   r.  Nautilus  Steam   Shipping  Co., 

[Ld.,  [1905]  2  K.  B.  6H9  ;  72  L.  J.  K.  B.  857  ; 

89  L.  T.  318  ;  19  T.  L.  R.  r)97  ;  52  W.  R.  200 ; 

9  Asp.  M.  C.  4;-it;— C.  A. 

24.  Scheme  of  Compensation  vnder  }]'or]tmen'x 
Conqienxation  Act,  1897,  acceptance  of — Effect 
of  liight  of  Action  under  Enqdoi/ers'  Lir/hiliti/ 
Act,  1880  "(43  &  44  Vict.  c.  42)— Workmen'K 
Compev-tation  Act,  1897  ((;o  &  C.l  Vict.  c.  37), 
*v.  1  (2)  (b)  ;  3  (1).]— A  workman  who  had 
accepted  a  scheme  duly  certified  by  iheEegistrai' 
of  Friendly  Societies,  under  sect.  3  (1)  of  the 
Workmen's  Compensation  Act,  1897,  was  killed 
by  an  accident  arising  out  of  and  in  the  course 
of  his  employment.  The  workman's  widow, 
after  receiving  certain  sums  as  cmnpensatiou 
under  the  scheme,  brought  an  action  against  the 
employers  under  the  Empluyers'  Liability  Act, 
1880,  to  recover  damages  for  the  death  of  her 
husband. 

Held — that  the  acceptance  of  the  scheme  was 
an  exercise  by  the  workman  of  the  option  given 
to  him  by  sect.  2  (1)  (b)  of  the  Workmen's  Com- 
pensation Act  to  claim  compensation  under  that 
Act,  and  was  a  bar  to  the  action  under  the 
Employers'  Liability  Act,   1880. 


Decision  of  Div.  Ct.  (68  J.  P.  181  ;  20  T.  L.  R. 
166)  reversed. 

Taylor  r.  Hamstead    Colliery    Co.,    Ld., 

[1904]  1  K.  B.  838  :    73  L.  J.  K.  B.  469  ;   68 

J.  P.  300;  52  W.  R.   417;  90   L.   T.   363  ;   20 

T.  L.  R.  338— C.  A. 

25.  Infant  —  Accident  due  to  Emploger^t 
Negligence — Money  7^ay<i  under  the  Act  of  1897 
—  Wliether  a  Bar  to  an  Action — Inabilitg  of 
Infant  to  elect — iVed't  Friend — Worltnien's  Coni- 
penmtion  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1 
(2)  (b).] — An  infant  apprentice  cannot  make  a 
binding  election  to  accept  compensation  under 
the  Act  of  1897  instead  of  relying  on  a  common 
law  action  against  his  employer  for  damages  for 
negligence,  although  an  apprentice  is  a  workman 
within  the  meaning  of  the  Act.  He  will  not  be 
bound  by  the  fact  that  a  person  in  loco  parentis, 
but  not  a  legally  appointed  next  friend,  has 
applied  for  payments  on  his  behalf  under  the 
Act  of  1897. 

,  Decision  of  Bruce,  J.  (19  T.  L.  R.  665), 
affirmed. 

Stephens  r.  Dudbridge  Ironworks  Co.,  Ld., 

[1904]  2  K.  B.  225  ;    73  L.  J.  K.  B.  739  ;    68 

J.  P.  437  ;  52  W.  R.   644  ;   90  L.  T.  888  ;  20 

T.  L.  R.  492— C.  A. 

26.  Worltman  demanding  and  receiving  Moneij 
from  Third  Party  —  Subsequent  Claim,  against 

Employers  —  Exercise  of  Option  —  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  1  (4).] — An  injured  workman,  relying  on  his 
common  law  rights,  made  a  claim  against  a 
person  other  than  his  employer,  and  without 
taking  legal  proceedings  obtained  a  sum  of 
monej'  in  settlement  of  his  claim  ;  by  the  receipt 
which  he  gave  he  purported  to  reserve  his  right 
to  claim  compensation  from  his  employers. 

He  then  made  a  claim  against  his  employers 
under  the  Act  of  1897. 

Held — that  he  had  exercised  his  option  and 
was  thereby  debarred  from  proceeding  against 
his  employers,  and  that  the  clause  in  the  receipt 
did  not  operate  to  prevent  this  result. 

Olirer  v.  Nautilus  Co.  ([1903]  2  K.  B.  639  ; 
72  L.  J.  K.  B.  857  ;  89  L.  T.  318  ;  19  T.  L.  R. 
607 — C.  A.,  No.  23,  supi-a)  distinguished. 

Mulligan  v.  Dick,  (1904)  (•>  F.   126— Ct.  of 

[Scss. 

27.  Construction  if  Sect.  6  of  Workmen's  Com- 
pensation Act,  1897  (60  (.^'  ()1  Vict.  t'.  37). ] — In 
sect.  6  of  the  Act  of  1897  ''employer"  is  synony- 
mous with  "undertaker." 

A  workman  was  injured  while  working  for  a 
firm  of  contractors,  who  had  a  contract  with  the 
respondents  ;  the  latter  were  the  •'  undertakers  " 
within  the  meaning  of  the  Act  of  1897. 

He  asked  for  and  obtained  from  the  con- 
tractors a  jiaynient  in  discharge  of  all  claims- 
against  them,  but  purported  to  reserve  his  right 
to  claim  compensation  against  any  other  persons.. 

Held — that  sect.  6,  upon  its  true  construc- 
tion, barreil  any  claim  by  him  against  the 
respondents  under  the  Act  of  1897,  for  he  had 
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already  recovered   against  "some  person  other 
than  the  employer." 

Murray  c.  Xorth  British  Ey.  Co.,  (1904)  6 
[  F.  r340— Ct.  of  Sess. 

28.  Claim  under  Worknieii's  Coinpenxafiun  Act 
abajidoned — Subspquoit  Action  undp.r  Employers^ 
Liability  Act,  1880 — Elect /on — Worltnien'x  C'oni- 
pemation  Act,  1897  ((30  &  61  Vict.  c.  37),  s.  1, 
snb-s.  2  (b).] — A  workman  who  was  injured  by 
an  accident  while  working  on  a  building  filed  a 
request  for  arbitration  under  the  Workmen's 
Compensation  Act,  1897.  The  employers  in  their 
answer  denied  liability  to  pay  compensation 
on  the  ground  that  the  building  did  not  exceed 
thirty  feet  in  height.  The  workman  thereupon 
abandoned  his  claim  under  the  Act,  and  brought 
an  action  under  the  Employers'  Liability  Act, 
1880. 

Held — that  the  workman  had  not  exercised 
his  option  under  sect.  1,  sub-sect.  2  (b)  of  the 
Workmen's  Compensation  Act,  1897,  so  as  to 
debar  him  from  bringing  an  action  under  the 
Employers'  Liability  Act,  1880. 

Rouse  r.  Dixox,  [1904]  2  K.  B.  623  ;  73  L.  J. 

[K.  B.  662  ;  68  J.  P.  407  ;  91  L.  T.  436  ;  20 

T.  L.  R.  5.53  ;  53  W.  R.  237— Div.  Ct. 

29.  Workmen's  Compenmtiort  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  1  (2)  (^').]— A  claimant,  who 
has  been  refused  compensation  under  the  Work- 
men's Compensation  Act,  1897,  on  the  ground 
that  she  was  not  a  dependant  of  the  deceased 
workman,  Is  not  debarred  by  her  application 
from  subsequently  enforcing  any  rights  which 
she  may  have  either  at  common  law  or  under  the 
Employers'  Liability  Act. 

So  held  in  respect  of  an  action  by  a  mother  to 
recover  damages  or  solatium,  for  the  death  of  a 
son,  upon  whom  she  had  been  found  not  to  be 
dependent. 

McDONi^LD  /•.  DCNLOP  &  Co.,  (190.5)  7  F.  533— 

[Ct.  of  Sess. 

30.  ^•Undertaker"' — ••  Emploijer'' — Claim  in 
Alternatire — Workmen's  Compensation  Act,  1897, 
(60  &  61  Vict.  c.  37), .?.  4.] — An  injured  workman 
must  elect  whether  to  claim  compensation 
against  his  own  employer  or  the  undertakers  for 
whom  such  employer  is  working.  He  cannot 
claim  against  them  in  the  alternative. 

Herd  r.  Summers,   (1906)   7  F.   870— Ct.  of 

[Sesp. 

31.  Unsuccessful  Action  at  Common  Laio  — 
Assessment  of  Compensation  binder  Workmen's 
Compensation  Act,  1897 — Application  for  New 
Trial  of  Action — Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  .y.  1,  sub-ss.  2  (b),  41.]— 
Theplaintiif,who  was  an  infant,  brought  an  action 
by  his  next  friend  against  his  employers  to 
recover  damages  for  personal  injuries  caused  by 
their  alleged  negligence  or  by  a  breach  of  their 
statutory  duty  to  fence  a  machine.  Judgment 
was  given  in  that  action  for  the  defendants,  and 


at  the  request  of  the  plaintiff's  counsel  the  judge 
assessed  compensation  under  sect.  1,  sub-sect.  4, 
of  the  Workmen's  Compensation  Act,  1897,  and 
gave  a  certificate  of  the  compensation  awarded. 
The  plaintiff  subsequently  applied  for  a  new- 
trial  of  the  action. 

Held — that  the  plaintiff,  having  obtained  an 
award  of  compensation  under  sect.  1,  sub- 
sect.  4,  of  the  Act,  was  debarred  by  sect.  1,  sub- 
sect.  2  (b),  from  proceeding  with  his  action. 

Isaacson  v.  New  Grand  [Clapham  Junction'), 
Ld.  ([1903]  1  K.  B.  539  ;  72  L.  J.  K.  B.  227  ; 
88  L.  T.  291  ;  19  T.  L.  R.  150— Div.  Ct.,  No.  20,. 
stipra)  discussed. 

Neale  r.  The  Electric  and  Ordnance 
[Accessories  Co.,  Ld.,  [1906]  2  K.  B.  558  ; 
75  L.  J.  K.  B.  974  ;  95  L.  T.  .592  ;  22  T.  L.  R. 

732— C.  A. 

32.  Common  Lmo  Action  dismissed  — Appeal 
— Assessment  of  Comjjensation — Workmen's  Com- 
2Knsa.tion  J[<?f,'l897  (60  &  61  Vict.  c.  37),  s.  1  (4).] 
An  injured  workman  sued  his  employers  at  com- 
mon law,  and  his  action  was  dismissed.  He 
appealed,  and  on  the  appeal  so  being  dismissed, 
asked  for  compensation  to  be  assessed  under  the 
Act  of  1897. 

The  Court  remitted  the  assessment  to  the 
sheriff. 

QuiNN  r.  John  Brown  &  Co.,  (1906)  8  F.  855 — 

[Ct.  of  Sess. 

33.  Foreign  ^]'orkman — Workmen's  Compensa- 
tion Act,  1897  (60  cV:  61  Vict.  c.  37),  s.  1  (2)  (b)  ] 
—  To  an  action  for  personal  injuries  the  defenders 
pleaded  that  the  pursuer  had  claimed  and  accepted 
compensation  untler  the  Act  of  1897.  It  appeared 
that  the  workman  was  an  Italian  imperfectly 
acquainted  with  English  and  wholly'  unable  to- 
read  or  write  it  ;  that  he  had  applied  fur  money 
for  his  injuries  ;  that  he  had  accepted  two  sums 
from  the  defendants  consisting  of  the  amount 
due  to  him  under  the  Act  of  1897  for  three 
weekly  payments,  and  had  under  his  mark  given 
two  receipts  therefor  which  bore  to  be  for  pay- 
ments under  the  Act  of  1897  ;  that  he  knew  of 
his  right  to  half  wages  during  incapacity,  but 
did  not  know  of  the  Act  by  name  or  of  his  rights- 
apait  from  the  Act  ;  and  that  the  receipts  were 
not  read  over  or  explained  to  him. 

Held — that  it  had  not  been  proved  that  he 
had  elected  to  take  compensation  under  the  Act 
of  1897,  and  thatconsequently  he  was  not  barred 
from  maintaining  tiie  present  action. 

Valenti  r.   Dixon,  (1907)  S.  C.   695— Ct.  of 

[Sess. 

34.  Action  for  Damages  dismissed  —  Motion  to 
hare  Compensation  assessed — Belay —  Workmen'.^ 
Comjicnsation  Act,  1897  (60  &  61  Vict.  c.  37).]— 
An  injured  workman  brought  an  action  for 
damages,  which  was  dismissed  on  February  5th, 
1907."  On  February  r,lth,  1907,  the  workman 
applied  to  the  Court  to  remit  the  case  to  have 
compensation  assessed  under  the  Workmen's 
Compensation    Act.      The    Court    refused    the 
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application  on  the  ground  that  it  was  not  made 
timeously. 

Baird  v.  IJigg'aihothum  (3  F.  673)  followed. 

M'GowAN  r.  Smith,   [1907]  S.  C.  548— Ct.  of 

[Sess. 

See  also  Nos.  89,  122. 

(c)  Ancillary  or  Incidental  Work. 

35.  Railway  Contractor — liusiness — "  Under- 
takers"—  Worhmen's  Coiiijjensatwii  Act,  1897  ((50 
&,  61  Vict.  c.  37),  s.  4.] — The  appellants,  who 
were  carriers,  chaiged  a  through  rate  for  the 
conveyance  of  goods  by  their  railway,  which  was 
inclusive  of  all  charges  for  collection  and  delivery 
of  the  goods.  A  firm  of  carting  contractors  had 
a  contract  with  the  appellants  for  the  collection 
and  delivery  from  and  to  the  public  within  a 
certain  radius  of  one  of  their  stations  of  goods 
sent  by  rail,  receiving  from  the  railway  company 
a  proportion  of  the  through  rates  paid  by  the 
public.  The  deceased  was  at  the  time  of  his 
death  a  lorryman  in  the  emploj'ment  of  the  firm 
of  carting  contracturs,  and  while  engaged  in 
transferring  a  barrel  of  beer  from  a  lorrj'  on  the 
appellant's  platform,  and  within  their  goods 
station,  to  a  goods  train  standing  beside  the  plat- 
form, received  such  injuries  from  the  barrel  of 
beer  falling  upon  him  that  he  died. 

Held — that  the  work  in  which  the  deceased 
was  engaged  was  not  merely  ancillary  or 
incidental  to,  but  was  part  of  or  process  in  the 
trade  or  business  carried  on  by  the  appellants  as 
carriers  within  the  meaning  of  the  exception  in 
sect.  4  of  the  Workmen's  Compensation  Act, 
1897,  and  that  the  railway  company  were  under- 
takers in  the  sense  of  the  Act,  and  liable. 

Geeenhill  v.  Caledoxia>'  Ry.  Co.,  (1900)  2 
[F.  736— Ct.  of  Sess. 

36.  Bailwaij  Company — Contractor's  Worli- 
7nan — Paint i)i</  Station — Workmen'' s  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.]— 
The  primary  business  of  a  railwa}'  company  is  to 
carry  passengers  and  goods.  The  erection  and 
repairing  of  stations  is  no  part  of,  or  process  in, 
that  business.  A  workman  in  the  employment 
of  builders  and  contractors  was  engaged  as  a 
paintei'  in  painting  the  respondents'  Hampton 
Court  Station,  and  met  with  the  accident  in 
respect  of  which  he  claimed  compensation  from 
the  respondent  railway  company. 

Held — that  the  work  iipon  which  the  a))pel- 
lant  was  engaged  was  merely  ancillary  or  inci- 
dental to,  and  no  part  of  or  process  in  the  trade 
or  business  which  the  railvvaj'  company  carried 
on  within  the  meaning  of  sect.  4  of  the  Work- 
men's Compensation  Act,  1897. 

Peaeoe  v.  London  and  South  Western  Ry. 
[Co.,  [1900]  2  Q.  B.  100  ;  69  L.  J.  Q.  B.  6S3  ; 
48  VV.  K.  .->99;  82  L.  T.  473  ;  16  T.  L.  K.  336 

— C.  A. 

'    37.  "  Undertakers'''' — Workmen's  Compensation 
Act,  1897  (60  &  61   Vict.  c.   37),  ss.   4,   7.]— A 


company,  whose  business  was  running  cars  for 
passenger  tratfic  through  the  streets  of  Dublin  on 
a  tramway  by  electric  power,  employed  a  firm  of 
contractors  to  erect  coal-haiding  machinery  at 
one  of  their  power  stations.     Fart  of  the  coal- 
■  hauling    machinery   consisted   of    a   trolley,   at 
I  which  B.  was  engaged  at  work.    A  splinter  from 
the  head  of  a  bolt  which  he  was  driving  into  the 
I  trolley  struck  him  in  the  eye,  and  destroyed  the 
sight  of  the  eye.     B.  was  employed  by  the  firm, 
and  not  by  the  company.     At  the  time  of  the 
accident  the  firm  had  not  handed  over  the  coal- 
hauling  machinery  to  the  company,  and  none  of 
the  company's  workmen  were  engaged  upon  it. 

Held  — that  the  erection  of  the  coal-hauling 
machinery  in  the  power  station  was  work 
merely  ancillary  to  the  company's  trade  or 
business,  and  that  they  were  not  liable  to  pay 
B.  compensation  under  the  Workmen's  Com- 
pensation Act,   1897. 

Brennan  v.  Dublin  United  Tramways  Co., 
['"19011  2Ir.  R.  241— C.  A. 

38.  Undertakers —  Workmen's  Comjjensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  4  :  s.  7,  .^uh-s.  2.] 
— The  deceased  workman  was  in  the  employ  of  a 
firm  of  engineers  who  hadconti-acted  with  a  firm 
of  cotton  spinners  to  supply  and  fix  a  new  tlriving 
wheel  for  the  steam  engine  belonging  to  their 
cotton  spinning  factoiy.  A  hand  winch  and 
pulley  were  iised  for  the  purpose  of  lifting  the 
new  driving  wheel,  and  while  directing  that 
operation  the  deceased  workman  met  with  an 
accident  which  caused  his  death. 

Held — that  the  work  in  question  was  merely 
ancillary  or  incidental  to.  and  was  no  part  of,  or 
process  in,  the  trade  or  business  of  cotton  spin- 
ners, and  that  a  dependant  on  the  deceased 
workman  was  not  entitled  to  compensation 
against  the  owners  of  the  cotton  spinning 
factory. 

Decision  of  C.  A.,  suh  iwm.  WriyJeii  v.  Bayley 
and  Wrir/kt  ([1901]  1  K.  B.  780  ;  70*L.  J.  K.  B. 
538  ;  65  J.  P.  372  ;  49  VV.  R.  472 ;  84  L.  T.  415) 
affirmed. 

Wrigley  r.  Whittaker  &  Sons,  [1902]  A.  C. 

[229  ;  71   L.  J.  K.  B.  600  ;  66  J.  P.  420  ;  50 

W.  R.  656  ;  86  L.  T.  775 ;  18  T.  L.  R.  559— 

H.  L.  (E.)  ;  and  sec  No.  215,  infra. 

39.  Undertakers — llailway — Signal  Cabin — 
Workmen's  Compensation  Act,  1897  (60  &i  61 
Vict.  c.  37),  ss.  4,  7.] — The  deceased,  for  whose 
death  compensation  was  claimed,  was  working 
at  a  stone  and  lime  screen,  which  a  contractor, 
his  employer,  was  putting  up  for  a  way  to  and 
around  a  signal  cabin  wiiich  the  appellants  had 
built  for  the  service  of  their  line,  the  purpose 

,  being  to  prevent  soil  coming  down  a  bank  and 
blocking  the  access  to  the  cabin.  The  death 
was  caused  by  a  passing  train  when  the  deceased 
was  walking  towards  the  cabin  in  the  course  of 
his  master's  work. 

Held — that  the  work  which  was  being  done 
was  ancillary  and  incidental  to  the  appellants' 
undertaking^  and  thus  did  not  involve  liability 
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on  their  part  to  the  workmen  engaged  under  the 
Workmen's  Compensation  Act,  1897.  ; 

Pearee  v.  London  find  South  Western  By.  Co. 
([19(lOJ  2  Q.  B.  100;  (i!)  L.  J.  Q.  B.  683;  48 
W.  R.  599  ;  82  L.  T.  473  ;  16  T.  L.  R.  336— C.  A., 
No.  36,  snpra^  approved.  I 

Dundee    and   Akbkoath    Joint   Ry.  Co.  r. 
[Carlin,  (1901)  3  F.  843— Ct.  of  Sess. 

j 

40.  Suh-contractor — Work  no  part  of  Business  ' 
of   Undertaker — Workmen's    Compensation   Act, 
1897  (60  &  61  Vict.  c.  37),  s.  4.]— The  pLaintifE 
was  in  the  service  of  the  sub-contractor  of  the 
defendant,  and  was  accidentally  injured  in  the 
course    of    his    employment   while  engaged   in 
putting  an  iron  roof  on  to  a  building  which  was 
in  course   of   erection   hy  the  defendant.     The 
defendant  was  a  builder  who  had  contracted  to 
put   up   the   building,    but   had   sub-contracted  ; 
with  the  plaintiff's  employer  for  the  putting  up  ' 
of  the  iron  roof.  , 

Held — that  the  finding  of  fact  by  the  county 
court  judge  that  it  was  not  a  part  of  the  business 
carried  on  by  the  defendant  to  construct  iron 
roofs  on  buildings,  brought  the  case  within  the 
proviso  to  sect.  4,  and  the  defendant  was  not  ■ 
liable  to  pay  compensation  to  the  plaintiff. 

Bush  v.  Hawes,  (1901)  85  L.  T.  507  ;  [1902] 
[1  K.  B.  216  ;  71  L.  J.  K.  B.  68  ;  66  J.  P.  260  ; 
50W.  R.  311— C.  A.  I 

i 

41.  "  Factory  "  —  "  Warehouse  "  —  Booms  for 
Storinq  Goods  7/ntil  jvanted  in  Sale  Boom — 
Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22},  s.  149,  sub-s.  1  (c),  and  suh-s.  i  —  Work- 
men's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  3"),  s.  7.] — The  respondent's  premises  con- 
sisted of  two  bljcks  of  buildings,  separated  by  a 
street,  but  connected  by  a  bridge,  and  also  by 
an  underground  passage.  Some  parts  of  Q 
block  contained  machinery  used  for  printing, 
etc.,  and  were  a  "factory"  within  the  meaning 
of  sect.  7  of  the  Workmen's  Compensation 
Act,  1897.  The  appellant  had  occasionally  to  go 
to  Q  block  to  get  tickets  ;  but  he  was  employed 
as  a  salesmen  in  the  "hat  department"  in  W 
block,  which  consisted  of  retail  sale-rooms,  with 
rooms  in  the  basement  used  for  storing  goods  for 
two  or  three  days  before  they  were  wanted  in 
the  sale-rooms.  The  appellant  was  injured, 
whilst  passing  down  a  corridor  in  the  basement 
on  his  way  from  the  dining-room,  where 
employes  had  their  meals.  The  county  court 
judge  found  that  he  was  not  employed  on,  in. 
or  about  a  factory,  nor  in  a  workshop,  the 
storage  in  W  block  being  merely  ancillary  to 
the  retail  business  carried  on  there. 

Held — that  it  was  a  question  of  fact ;  and, 
moreover,  that  the  Court  agreed  with  the  finding 
of  the  Judge. 

Burr  v.  William  Whiteley,  Ld.,  19  T.  L.  R. 

[117— C,  A. 

See  also  Nos.  52,  329,  330,344. 


(d)  Assessment  of  Compensation. 

(1)  Difference  in   Wages  or  Earning   Capacity. 

42.  Partial  Disablement — Workman  Disabled 
for  a  period  of  at  lea.4.  Two  Weeks  from  Earning 

Full  Wages — Full  Wages  Paid  after  Accident — 
Amount  and  Duration  of  Compensation — Work' 
men's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  1,  suh-s.  2  (a).]  —  In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  it 
appeared  that  the  applicant  was  a  foreman  in 
the  employment  of  the  respondents,  who  were 
carpet  manufacturers.  His  main  work  consisted 
in  supervision,  but  he  used  also  frequently  to  set 
up  and  adjust  the  machines.  While  adjusting  a 
machine  he  received  an  injury  to  his  thumb, 
which  had  to  be  amputated.  He  returned  to 
his  work  the  next  day.  but  after  the  accident 
he  was  unable  to  set  up  or  adjust  the  machines, 
and  his  work  was  confined  to  supervision.  He 
received  the  same  wages  after  the  accident  as 
before. 

Held — that  he  was  disabled  for  two  weeks 
from  "  earning  full  wages  at  the  work  at  which 
he  was  employed"  within  the  meaning  of  sect.  1, 
sub-sect.  2  (a),  of  the  Workmen's  Compensation 
Act,  1897. 

Held,  also,  that  the  proper  course  was  to 
make  a  declaration  of  liability',  and  to  adjourn 
the  question  of  the  amount  and  duration  of 
compensation. 

Chandler  r.  Smith.  [1899]  2  Q.  B.  506  ;  68 

TL.  J.  Q.  B.  909  ;  47  \\^  R.  677;  81  L.  T.  317  ; 

15  T.  L.  R.  480— C.  A. 

43.  Partial  Disablement  —  Wages  the  same 
after  as  before  the  Accident  —  Workmen's  Com- 
pensation Act,  1897  (60  k  61  Vict.  c.  37),  Sched. 
I.,  cl.  1  (b),  cl.  2.] — A  workman  who  lost  his 
thumb  in  consequence  of  an  accident  arising  out 
of  and  in  the  course  of  his  emploj^ment,  was 
received  back  after  the  accident  into  the  employ- 
ment of  the  same  employer  at  the  same  rate  of 
wage?  ns  before  the  accident,  though  he  was  not 
put  at  the  same  kind  of  work.  The  county  court 
judge  awarded  him  2**.  6d.  a  week  from  the  time 
when  he  resumed  work  after  the  accident. 

I  Held — that,  as  the  wages  after  the  accident 
were  the  same  as  those  before,  there  was  no 
power  at  that  time  to  award  any  weekly  pay- 
ment in  respect  of  the  period  after  the  workman 
resumed  work. 

>  Irons  v.  Davis  and  Timmins,  Ld.,  [1899]  2 
1  [Q.  B.  330  ;  68  L.  J.  Q.  B.  673  ;  47  W.  R.  616  ; 
I  80  L.  T.  673— C.  A. 

i      44.  Partial  Disablement  —  Estimate  of  Com- 

\pensation — W^orkmin's  Compensation  Act,    1897 

!  (60  &  61  Vict.  c.  37),  Sched.  I.,  cl.  1  (b).]— Sched. 

I.  of  the   Workmen's   Compensation  Act,  1897, 

restricts  the  amount  recoverable  by  an  employee 

whose   total  or  partial  incapacity  results  from 

injury,  to  50  per  cent,  of   his  average  weekly 

wages  prior  to  the  date  of  the  accident ;  cl.  2 

directs  the  arbitrator  in  regulating  the  amount 

'  of  compensation  to  have  regard  to  the  difference 
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between  the  man's  wage-earning  capacity  before 
and  after  the  injury. 

Held — (1)  that  a  workman  whose  wage-earn- 
ing capacity  had  been  diminished  by  a  partial 
<.lisablement  resulting  from  an  accident  was  not 
entitled  to  demand  as  of  right  that  compensation 
be  lij:ed  at  a  difference  between  his  average 
wages  before  and  after  the  accident  ;  (2)  that 
such  difference  was  a  point  of  consideration,  and, 
failing  other  material,  might  afford  the  sole 
criterion,  and  so  become  the  estimate  of  com- 
pensation ;  (8)  an  argument  that  the  workman 
was  entitled  to  recover  only  50  per  cent,  of  the 
<lifference  repelled. 

(iEARY  V.  Dixox,  Ld.,  (18!»9)  36  8.  L.  E.  640— 

[Ct.  of  Sess. 

45.  Partial  Incapur'itji — Earning  Capacitij  — 
Workmen's  Compensation  Act,  1897  (GO  &61  Vict. 
c.  37),  s.  1.] — A  workman  who  has  suffered  an 
injury  from  accident,  leading  to  partial  disable- 
ment or  incapacity,  is  entitled  to  compensation 
in  respect  of  the  difference  between  his  earning 
capacity  after  the  accident  and  his  earning 
capacity  at  the  time  of  the  accident.  The 
statutory  test  is  earning  capacity  ;  and  if  it 
should  appear  upon  the  facts  that  his  earning 
capacity  is  less  after  than  it  was  before  or  at  the 
time  of  the  accident,  he  may  have  a  claim  even 
if  he  was  in  fact  receiving  the  same  wages  at  the 
two  periods. 

Feeeland  r.  Macfaelane,  (1900)  2  F.  832 — 

[Ct.  of  Sess. 

46.  Maximum — Worlt men's  Comj)ensation  Act, 
\<'dl  (60  &  61  Vict.  c.  37),  Sched.  Z,  cl.  1 
(b),  2.]— Sched.  I.,  cl.  1  (b),  of  the  Workmen's 
Compensation  Act,  1897,  limits  the  amount  of 
compensation  to  50  per  cent,  of  the  average 
weekly  earnings,  and  clause  2  says  that  in  lixing 
the  amount  of  the  weekly  payment,  regard  shall 
be  had  to  the  difference  between  the  amount  of 
the  average  weekly  earnings  of  the  workman 
before  the  accident  and  the  average  amount 
which  he  is  able  to  earn  after  the  accident. 

Held — that  clause  2  does  not  operate  neces- 
sarily to  cut  down  the  maximum  allowed  by 
clause  1  (b). 

Illingwoeth  r.  Walmsley,  [1900]  2   Q.  B. 

[142  :  69  L.  J.  Q.  B.  519  ;  82  L.  T.  647  ;  16 

T.  L.  K.  281— C.  A. 

47.  lU'cieio  of  Award  of  Weekly  Vaijment  — 
Difference   heticeen    Wages    lefore   and     Wages 
after  Accident — Ajjprent/ee  —  Tuition  —  }yorli-  , 
men's  Compensation  Act,  1897  (60  &  61  Vict.  c.  i 
37),  Sclted.  I.  (2),  (12).] — An  apprentice  to  a  firm  ^ 
of  printers  while  at  work  had  his  hand  crushed. 
At  that  time   he  was  earning  \0s.  (Jd.  a  week,  j 
He  took  proceedings  under  the  Workmen's  Com- 
pensation Act,  1897,  and  obtained  an  award  of  | 
'6s.  6r/.  weekly.     Owing  to  his  injuries  he  was 
not  able  to  work  any  more  as  an  apprentice,  and 
the  deed  was  cancelled,  but  after  some  months 
he    came    back    into   the   service   of   the   same 
employers  as  a  labourer,  and  in  that  capacity  he 


earned  ll.v.  2<Z.  a  week,  and  thus  was  making 
more  than  he  did  before  the  accident.  There- 
ujion  the  employers,  under  clause  12  of  the  1st 
schedule  to  the  Act,  made  an  application  to  the 
county  court  judge  to  review  the  weekly 
payment  and  put  an  end  to  it. 

Held  —  that  the  average  weekly  earnings 
before  the  accident  and  after  it  were  to  be 
compared,  and  the  difference  between  these 
amounts  is  to  be  taken  as  the  basis  of  the 
award. 

The  Court  made  an  order  reducing  the  amount 
of  the  award  to  l^Z.  a  week,  so  that  the  applicant 
would  be  entitled,  if  at  any  time  it  should 
become  necessary,  to  apply  to  have  the  amount 
increased. 

Semble,  incidental  advantages  should  in 
certain  cases  betaken  into  consideration— <?.//., 
clothes,  board,  and  lodging. 

Irons  V.  Daris  ([1899]  2  Q.  B.  330  ;  68  L.  J. 
Q.  B.  673  ;  47  W.  K.  616  ;  80  L.  T.  673— C.  A., 
No.  43,  supra')  followed. 

POMPHREY      v.      SotJTHWAEK      PRESS,      [1901] 

[1  Q.  B.  86  ;  70  L.  J.  Q.  B.  48  ;  65  J.  P.  148  ; 

83  L.  T.  468  ;  17  T.  L.  R.  53— C.  A. 

48.  Partial  Incapacitij — Amount —  Workmen'.-' 
Compensation  Act,  1897  (60  &  61  ^'ict.  c.  37), 
Sched.  I.  (1)  (2).] — Wherea  workman  is  partially 
incapacitated,  he  may,  in  a  fit  case,  be  avvartled 
as  compensation  the  whole  amount  of  the  differ- 
ence between  his  average  earnings  before  and 
after  the  accident,  so  long  as  it  does  not  exceed 
50  per  cent,  of  his  average  earnings  before  the 
accident,  or  does  not  exceed  £  1  per  week. 

Hughes  r.  Summeelee  axd  Mossend  Ieon 
[and  Steel  Co.,  (1903)  5  F.  784— Ct.  of  Sess. 

!  49.  Discretion  of  Countg  Court  Judge  — 
Workmen's  Compensation  Act.  1897  (60  &  61 
Vict.  c.  37),  Sched.  I.,  cl.  (1)  (b)  (2).]— The 
applicant,  who  was  injured  by  accident  and 
partially  incapacitated  for  work,  was  entitled  to 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897.  His  average  weekly  earnings 
before  the  accident  were  24.y.  9^/.,  and  after  the 
accident  he  earned  tlie  average  weekly  amount 
of  ll.s\  Upon  an  application  to  fix  the  amount 
of  compensation  to  be  paid,  thecounty  court  judge 
awarded  12.n'.  4^r7.  a  week,  the  maximum  amount 
allowed  by  the  Act,  stating  that  he  always  acted 
upon  the  rule  of  awarding  the  maximum  amount 
of  compensation  which  he  could  give  under  the 
Act,  so  long  as  that  amount  and  the  average 
amount  which  the  workman  could  earn  after  the 
accident  added  together  did  not  exceed  the 
average  weekly  earnings  before  the  accident. 

Held — that  the  county  court  judge  was  wrong 
in  acting  upon  a  general  rule,  and  that  the  case 
must  be  sent  back  to  him  for  reconsideration. 
The  judge  must  exercise  his  discretion  with 
regard  to  the  circumstances  of  each  particular 
case. 

Decision  of  C.  A.  ([19u41  1  K.  B.  218  ;  73 
L.  J.  K.  B.  141  ;  (\S  J.  P.  HO  ;  52  W.  R.  275  ;  89 
L.  T.  627  ;  20  T.  L.  K.  121)  affirmed, 

Webster  v.  Shaep  &  Co.,  Ld.,  [1905]  A.  C.  284  ; 
[74  L.  J.  K.  B.  776  ;  92  L.  T.  373— H.  L.  (E.). 
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50.  Partial  Inciquiclty — Discretion  of  Arbi- 
trator—  Workmen's  Coiiipensatioio  Act,  18l»7 
(GO  &  61  Vict.  c.  37),  Sched.  I.  (12).]— A  work- 
man who  was  for  a  time  totallj'  incapacitated  by 
an  accident,  and  whose  average  weekly  earnings 
were  3tJ6\  8<^.,  was  awarded  a  weekly  payment  of 
18.«.  \d.,  being  50  per  cent,  of  his  wages.  His 
incapacity  having  partially  ceased,  he  went  back 
to  his  employers'  service  at  a  wage  of  11  a.  per 
week.  The  employers,  thereupon,  applied  to  the 
arbitrator  to  review  the  weekly  payment  of 
18s.  4^.,  but  he  refused  to  do  so. 

Held — that  his  award  must  stand. 

Seoihle,  per  Ld.  McLaren,  an  arbitrator  must 
not  award  to  an  injured  workman  a  sum  exceed- 
ing the  difference  between  his  wages  before  and 
after  the  accident. 

Bryson  v.  Dunk  and  Another,  (1906)  8  F.  226 

[^Ct.  of  Sess. 

(2)  Extras,  Deductions,  and  Apportionments, 

51.  Apportionment  —  Compensation — Adm  inis- 
tratrix's  Bight  to  receive  ivJtole  Sum — Investment 
of  Sum  apportioned  to  Dependants — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
Sched.   I.,   cl.  4-7.] — In  an  arbitration  under 
the  Workmen's  Compensation  Act,  the  applicant 
was    the    widow    of    the    deceased    workman, 
and  she  had   taken  out   letters  of   administra- 
tion.     The   county   court   judge   by   his  award 
ordered  the  respondents  to  pay  a  lump  sum  to 
and   for  the  benefit  of   the  dependants  of   the 
deceased,  whom  he  declared  to  be  the  widow  and 
the  two   infant   sons  of   the   deceased,  and  he 
apportioned  the  said  sum  between  the  widow  and  j 
the  sons,  and  he  ordered  the  sum  apportioned  to  j 
the  widow  to  be  paid  to  her,  and  the  sum  appor-  1 
tioned  to  the  sons  to  be  paid  to  the  registrar  and  i 
to  be  invested  by  him  for  their  benefit. 

Held — that,  on  the  construction  of  para- 
graphs 4,  .5,  6,  and  7  of  the  first  schedule  to  the  ' 
Act,  the  county  court  judge  had  power  to  make 
such  order,  and  that  the  applicant,  although  she 
was  the  legal  personal  representative  of  the 
deceased,  had  no  absolute  right  to  receive  the 
whole  of  the  compensation  money. 

Daniel  v.  Ocean  Coal  Co..  [1900]  2  Q.  B.  250  ; 

[69  L.  J.  Q.  B.  567  ;  64  J.  P.  436  ;  48  W.  R. 

467  ;  82  L.  T.  523  ;  16  T.  L.  E.  368— C.  A. 

52.  Compensation — "  Average  Weeldy  Earn- 
ings " — Deductions  of  Sums  spent  for  Necessaries 
— Lamp  Oil — Workmen's  Couqjensation  Act ,  1897 
(60  &  61  Vict.  c.  37),  Sched.  I.  (1)  (a).]  — 
Employers  were  in  the  habit  of  supplying  oil  for 
the  lamps  with  which  their  miners  worked,  and 
it  was  a  rule  of  the  collierj^  that  6(7.  should  be 
■deducted  every  week  from  each  man's  wages  for 
the  oil  so  supplied.  The  county  court  judge 
made  an  award  of  compensation,  under  the 
Workmen's  Compensation  Act,  1897,  on  the  basis 
that  the  weekly  earnings  of  a  miner  who  met  his 
death  while  working  in  the  colliery  were  his  full 
wages,  irrespective  of  the  deduction  therefrom  of 
•Gd.  a  week  for  lamp  oil. 


Held — that  the  decision  of  the  county  court 
judge  was  not  wrong,  as  the  oil  was  necessary  to 
the  performance  of  his  work. 

HOUGHTOX  V.  SUTTOX  HEATH  AND  LeA  GBEEX 

[Collieries  Co.,  [1901]  1  Q.  B.  93  ;  70  L.  J. 

Q.  B.  61  ;  65  .J.  P.  134  ;  49  W.  R.  196  ;  83  L.  T. 

472  ;  17  T.  L.  R.  54— C.  A. 

53.  Dependa nts — "  In  Part  depc?ident  upon  the 
j  Earnings  of  the  Workman" — Funeral  Expenses 
;  — yon-Joinder  if  Father — Workmen's  Cmnpen-m- 
tion  Act,  1897  ((;o  &  61  Vict.  c.  ?,!),  Sched.  I.  (1) 
(a)  (ii.),  (iii.) — Workmen's  Compensation  Rules, 
1898,  /■.  4  (3).] — In  an  arbiti'ation  under  the 
Workmen's  Compensation  Act,  1897,  it  appearetl 
that  the  deceased  workman  was  at  the  time  of 
the  accident  living  with  his  father  and  mother, 
and  that  he  was  in  the  habit  of  paying  his  weekly 
earnings  of  8.?.  to  his  mother  to  put  into  the 
common  family  fund.  Shortly  after  the  accident 
the  father  left  his  wife  and  family,  and  the 
mother  gave  notice  of  request  for  arbitration, 
claiming  compensation  as  having  been  partly 
dependent  on  her  son's  earnings.  No  steps  were 
taken  for  making  the  father  a  respondent  to  the 
arbitration  proceedings  in  accordance  with 
rule  4  (3)  of  the  Workmen's  Compensation  Rules, 
1898.  The  county  court  judge  made  an  award 
in  favour  of  the  mother  for  a  weekly  payment  of 
'  'is.  for  the  period  of  three  years,  and  the  sum  of 
£6  Bs.  for  funeral  expenses. 

Held— that  even  if  the  father  ought  to  have 
been  made  a  respondent  to  the  proceetlings  under 
rule  4  (3),  which  was  doubtful  having  regard  to 
rule  2,  the  employers,  not  having  taken  the  point 
before  the  county  court  judge,  were  not  entitled 
j  to  take  it  on  appeal. 

i  Held,  also,  that  the  county  court  judge,  in 
I  determining  what  sum  was  reasonable  and  pro- 
portionate to  the  injury  to  the  dependants  under 
Sched.  I.  (1)  (a)  (ii.),  was  entitled  to  take  into 
I  consideration  the  funeral  expenses,  and  to  award 
a  named  sum  in  respect  of  those  expenses,  subject 
to  the  limitations  imposed  by  the  maximum 
mentioned  in  the  schedule. 

Bevan  r.  Crawshay  Brothers,  Cyfartha, 
[Ld.,  (1901)  50  W.  R.  98;  85  L.  T.  496;  18 
T.  L.  R.  17  ;  [1902]  1  K.  B.  25  ;  71  L.  J.  K.  B. 

49— C.  A. 

b^.  '•  Average  Weekly  Earnings'' — Unpaid 
\  Assista7it — Wages  earned  during  One  Week  onlg 
' — Workmen's  Compensation  Act,  1897  (60  &  (il 
Vict.  ('.  37),  Sched.  I.  (1)  (b).]  -In  computing  the 
earnings  of  an  injured  party,  there  is  not  to  be 
deducted  from  those  earnings  a  proportion  of  th 
amount,  in  respect  that  he  had  the  assistance  in 
his  work  of  a  boy,  his  son.  The  son,  who  acted 
as  his  father's  drawer,  was  not  paid  any  money 
for  doing  so  b}'  his  father. 

If  there  are  no  earnings  except  in  one  week, 
;  that  amount  must  be  taken  as  the  basis  of  assess- 
ment, and  is  not  to  be  cut  down  by  the  fact  that 
the  workman  was  in  the  employment  in  a  small 
j  part  of  another  week,  during  which  he  did  not 
1  earn  any  sum,  as  his  work  had  not  proceeded  so 
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far  in  that  week  as  to  give  rise  to  a  claim  for 
■wages. 

Nelson  v.  Kekk  and  Mitchell,  (1901)  3  F. 

[893— Ct.  of  8ess. 

55.  "  J^aminffs" — Agreed  Deductions  from 
Wages — Worltmoi's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  Sched.  J.,  1  (a).]— By  agree- 
ment between  a  miner  and  his  emploj'ers  certain 
deductions  were  made  from  his  weekly  wages  in 
respect  of  the  "  check- weigh  "  fund,  sharpening 
of  tools,  lamp-trimming  and  oil. 

Held — that,  in  order  to  ascertain  his  wages 
for  the  purposes  of  the  Workmen's  Compensation 
Act,  no  deductions  ought  to  be  made  from  his 
gross  wages  in  respect  of  these  items. 

Hovgliton  v.   Sutton  Heath    and  Lea   Green 
Collieries  Co.  ([1901]  1  K.  B.  93  ;  70  L.  J.  K.  B. 
61  ;  65  J.  P.  134  ;  49  W.  R.  196  ;  83  L.  T.  472— 
C.  A.,  No.  52,  supra')  approved. 
Abeam  Coal  Co.  v.  Southern,  [1903]  A.  C. 

[306  ;  72  L.  J.   K.  B.  691  ;  89  L.  T.  103  ;  19 
T.  L.  E.  579- H.  L.  (E.). 

66.  Assessment  of  ^^  Average  Weeldy  Earnings''' 
— Age  afeeting  Wage-earning  ahilitg — General 
fall  in  Wages  —  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  SrJied.  I.  (1).]— An 
arbitrator  in  fixing  the  amount  of  compensation 
to  be  paid  to  an  injured  miner  is  not  entitled  to 
take  into  account  the  facts  (1)  that  he  was  too 
old  to  earn  a  miner's  full  wages,  and  (2)  that, 
since  the  accident,  there  had  been  a  general  fall 
in  miners'  w'ages. 

JAMIESON  r.  Fife  Coal  Co.,  (1904)  5  F.958— 

[Ct.  of  Sess. 

67.  Assessment  of  Earnings — Lodging  Allow- 
ance to  a  Ihiilwag  Guard — Included  in  his 
Earni7igs — Workmen's  Compensation  Act,  1897 
(6(»  &  61  A'ict.  c.  37),  Sched.  I.,  1  (a)  (i.).]— A  rail- 
way guard  received  in  addition  to  his  wages  a 
lodging  allowance  whenever  his  duties  compelled 
him  to  sleep  away  from  home  ;  he  had  not  in  any 
way  to  show  what  his  "  out-of-pocket "  expenses 
were  on  such  occasions,  nor  to  account  for  the 
allowance  paid  to  him,  and  so  might  make  a 
profit  by  taking  cheap  lodgings,  or  sleeping  fi"ee 
with  a  friend.  ■- 

Held — that,  in  calculating  his  average  earn- 
ings, it  was  right  1o  treat  sums  received  by  him 
as  lodging  allowance  on  the  same  footing  as, 
and  as  part  of,  his  ordinary  wages,  and  not  as 
reimbursement  for  out-of-pocket  expenses. 

Decision  of  C.  A.  ([1903]  2  K.  B.  26  ;  72 
L.  J.  K.  B.  486  ;  67  J.  P.  429  ;  51  W.  E.  481  ; 
88  L.  T.  545  ;  19  T.  L.  R.  437)  affirmed. 

Midland  Ry.  Co.  v.  Sharpe,  [I9o4]  A.  C.  349 ; 

[73  L.  J.  K.  B.  6ti6 ;  91  L.  T.  181  ;  20  T.  L.  R. 

546  ;  53  W.  R.  114— H.  L.  (E.). 


58.  BcrieivingAirard — Average  Weeklg  Earn- 
iui/s—Fall  iti  ^i^a(/es  after  Accident — Workmen's 
Compenstion   Act,    1897   (60   &  61  Vict.  e.   37), 


Sched.  I.  (2)  (12).] — The  applicant,  a  haulier  in 
a  collieiy,  was  injured  by  an  accident  arising  out 
of  and  in  the  course  of  his  employment,  and  was 
totally  incapacitated  for  work.  His  average 
weekly  earnings  before  the  accident  were  £1  14*. 
a  week,  and  compensation  under  the  Workmen's 
Comjiensation  Act,  1897,  at  the  maximum  late, 
viz.,  lis.  a  week,  was  paid  to  him  by  the  respon- 
dents. After  a  considerable  time  he  partially 
recovered,  and  the  respondents  took  him  back 
into  their  employment  as  a  lampman  at  wages 
of  £1  95.  5fZ.  a  week,  and  thereupon  ceased  to 
pay  compensation.  At  that  time  the  wages  paid 
to  hauliers  had  fallen  to  £1  9.s\  ~h1.  a  week. 
The  applicant  then  filed  a  request  for  arbitra- 
tion in  the  connty  court  to  assess  compensation 
under  the  Act.  The  application  was  treated  as 
an  application  to  review  a  weekly  payment, 
under  Sched.  I.  (12)  of  the  Act.  The  county 
court  judge  held  that  the  sum  upon  which  the 
maximum  compensation  was  based,  viz.,  the 
amount  of  the  average  weekly  earnings  before 
the  accident,  was  subject  to  variation  from  time 
to  time  in  accordance  with  the  fluctuations  in 
:  the  rate  of  wages  in  the  same  employment  after 
the  accident,  and  he  held  that  as  the  applicant 
was  earning  as  much  as  he  would  have  earned  if 
no  accident  had  happened  he  was  not  entitled  to 
any  weekly  payment  of  compensation. 

Held — that  the  amount  of  the  applicant's 
average  weekly  earnings  before  the  accident  as 
ascertained  for  the  purpose  of  fixing  the 
maximum  compensation  was  not  subject  to 
variation  in  accordance  with  the  fall  in  tlie  rate 
\  of  wages  paid  to  hauliers  after  the  accident,  and 
'  that  as  the  county  court  judge  had  proceeded 
upon  a  wrong  principle  the  case  must  be  sen-t 
back  for  him  to  exercise  his  discretion  as  tO' 
wdiether  he  would  award  anj^  and,  if  so,  what 
weekly  sum,  having  regard  to  the  difference 
between  the  amount  of  the  average  weekly 
earnings  of  the  workman  before  the  accident 
and  the  amount  which  he  was  able  to  earn  after 
the  accident. 

James  r.  Ocean  Coal  Co.,  [1904]  2  K.  B.  213 ;: 

!      [73  L.  J.  K.  B.  915  ;  68  J.  P.  431  ;  52  W.  R.  497  ; 

90  L.  T.  834  ;  20  T.  L.  R.  483— C.  A. 

69.  ^-Average   Weeklg  Earnings" — Continnitg- 
'  of  Emplogmcnt — Employment  hg   Contractor   in 
Mine — Employment  Inj  Sline-owners — Workmen' i^ 
I  Compensation  Act,   1897  ((>0  &  61  Vict.  c.  37), 
j  Sched.  I.,  (1).] — An  injured  workman  had  beem 
employed  by  a  contractor  in  a  coal-mine,    the 
contractor  being  employed  by  the  mine  owner  to- 
'  win  coal  by  contract.     The  man  was  dismissed 
,  and  remained  idle  for  one  day  ;    he   was   then 
[  "  taken  on "  to  work   as   servant  of  the   mine- 
owner  in  the  same  mine,  and  was  soon  after- 
wards injured. 

I  Held — that,  in  calculating  his  weekly  earn- 
ings, his  earnings  under  the  contractor  could  not 
be  taken  into  account. 

I  Hunter  v.    Wm.   Baird  &    Co.,  Ld.,    (1905). 
j  [7  F.  304— Ct.  of  Sess. 

I  60.  "Average  Weeklg  Earnings" — Master  and 
Serrant — Compen.sation  for  Injuries  hy  Accident 
— ^^  Earnings" — Railway    Porter's     Uniform — 
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liability   of    Master   for  Injury   to   Servant — 
Cont'nnied. 

Worltmcn's  CompenftatUm  Act,  1897  (fiO  &  61 
Vict.  c.  37),  Sched.  i.  (1)  (a).]— A  railway  com- 
pany supplied  to  each  of  their  guards  a  certain 
quantity  of  uniform  for  use  during  his  service. 
The  uniform  remained  the  property  of  the  rail- 
way company,  the  guard  merely  having  the  use 
iif  it.  A  guard  having  been  killed  by  an  accident 
in  his  employment, 

Held — that  in  assessing  the  compensation 
payable  to  his  dependants,  the  guard's  right  to 
-wear  the  uniform  must  be  treated  as  part  of  his 
■earnings  in  addition  to  any  money  wages  paid 
to  him. 

Great  Northern  Ry.  v.  Dawson,   riDCo]   1 

[K.  B.  331  :  74  L.  J.  K.  B.  271  :  53  W.  Pv.  309  : 

92  L.  T.  145  ;  21  T.  L.  R.  193— C.  A. 

61.  ^'- Bepenrlants'"  —  Partial  JJepenilenctj — 
Principle  of  Calculation — Worltiiien's  Compensa- 
tion Act,  1897  (60  &  01  Vict.  c.  37),  Sched.  L. 
cl.  1  (a)  (2).] — A  workman  met  with  a 
fatal  accident  in  the  course  of  his  employment. 
His  weekly  earnings  were  about  £1  a  week,  and 
his  wife  in  addition  earned  a  sum  of  1*.  loj^.  a 
week.  In  proceedings  by  the  widow  for  the 
assessment  of  compensation  under  the  Work- 
men's Compensation  Act,  1897,  the  county  court 
judge  awarded  her  £150.  Upon  appeal  the 
employers  contended  that  in  the  case  of  partial 
dependency,  in  order  to  ascertain  the  sum  that 
was  "  reasonable  and  proportionate  to  the 
injury"  to  the  dependants  within  the  meaning 
of  Sched.  I.,  cl.  1  (a)  2,  to  the  Act,  the 
amount  required  to  be  expended  on  the  mainten- 
ance of  the  deceased  workman  in  his  lifetime 
should  be  deducted  from  his  earnings  and  the 
maximum  sum  payable  as  compensation  should 
be  proportionately  reduced. 

Held — that  the  principle  upon  which  com- 
pensation should  be  assessed  was  the  same  in  the 
<jase  of  partial  dependency  as  in  the  case  of  total 
dependency,  except  that  in  the  former  case  the 
applicant's  other  source  of  income  besides  the 
deceased  man's  earnings  must  be  taken  into 
account  in  assessing  the  compensation,  and  that 
the  county  court  judge  had  acted  upon  a  right 
principle  in  assessing  the  compensation. 

Osmond  v.  Campbell  and  Harrison,    Ld., 

[1905]  2  K.  B.  8.52  ;  54  W.  R.  117  ;    22  T.  L.  R. 

4  ;  75  L.  J.  E.  B.  1  ;  93  L.  T.  724— C.  A. 

See  also  Nos.  47,  107,  109,  302. 


(3)  Length  and  Continuity  of  Employment. 

62.  ^'■Average  Weekly  Earnings" — Compensa- 
tion— Break  in  Employment — Worhmen's  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37), 
Sched.  I.,  cl,  1  (b).] — The  question  whether  the 
employment  of  a  workman  has  come  to  an  end 
is  a  question  of  fact.  If  a  county  court  judge, 
on  the  basis  of  the  man  having  been  absent 
from  work  through  illness  for  eleven  weeks, 
found  that  such  absence  constituted  a  break  in 


B.D. 


-VOL.  II. 


the  employment  and  there  clearly  was  evidence 
on  which  he  could  so  find,  an  appeal  fails. 

Hewlett  v.  Hepburn  &  Co.,  (1899)  16  T.  I..  R. 

56— C.  A. 

63.  " Arerage  Weekly  Earnings" — Computa- 
tion— "  If  he  has  been  so  long  Employed" — Con- 
tinuous Employment — Strike — Fresh   Contract — 

Workmen's  Couqjensation  Act,  1897  (60  ct  61 
Vict.  c.  -dl),  Sched.  I.,  cl.  1  (b).— By  Sched.  I.,  cl.  1 
(b),  of  the  Woiknioi's  Compensation  Act,  1897, 
the  compensation  under  the  Act  shall  be,  "  (b) 
Where  total  or  partial  incapacity  for  work 
results  from  the  injur.y,  a  weekly  payment  during 
the  incapacity  after  the  second  week  not  exceed- 
ing .50  per  cent,  of  his  average  weekly  earnings 
during  the  previous  twelve  months  if  he  has 
been  so  long  employed,  but  if  not,  then  for  any 
less  period  during  which  he  has  been  in  the 
emploj-ment  of  the  same  employer,  such  weekly 
payment  not  to  exceed  one  pound." 

A  workman  was  injured  by  an  accident  arising 
out  of  and  in  the  course  of  his  emploj'ment. 
During  the  year  preceding  the  accident  the 
workman  went  out  on  strike,  and  his  employ- 
ment was  thereupon  terminated.  After  the 
strike  was  over  he  went  back  into  the  employ- 
ment of  the  same  employer  under  a  new  contract 
of  employment,  and  remained  there  until  the 
accident  happened. 

Held — that,  in  ascertaining  the  average 
weekly  earnings  for  the  purpose  of  assessing 
compensation,  inasmuch  as  the  employment 
before  the  strike  was  terminated,  the  period  of 
employment  subsecjuent  to  the  strike  could  alone 
be  considered,  as  there  was  no  substantially  con- 
tinuoas  employment  during  the  year  preceding 
the  accident. 

Jones  v.  Ocean  Coal  Co.,  [1899]  2  Q.  B.  124; 

[68  L.  J,  Q.  B.  731  ;    47  W.  R.  484  ;  80  L.  T. 

582  ;  15  T.  L.  R.  339— C.  A. 

64.  •■Arerage  Weekly  Earnings" — Computa- 
tion— '■■  If  Iiehas  heen  so  long  employed."' — Kind 
of  Emploijment —  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  Sched.  Z,  cl.  1  (&).]— 
The  words  "  if  he  has  been  so  long  employed  "  in 
the  I'irst  Schedule,  cl.  1  (i),  to  the  Wirkmen's 
Compensation  Act,  1897,  mean,  "  if  he  has  been 
so  long  employed  by  the  same  employer,"  and 
not  "  if  he  has  been  so  long  emphiyed  in  the 
same  kind  of  employment." 

To  arrive  at  the  workman's  average  weekly 
earnings  during  the  previous  twelve  months,  ail 
the  earnings  of  the  workman  for  the  previous 
twelve  months  should  be  added  up  and  the  sum 
total  divided  by  52. 

Price  r.  J.  Marsden  &  Sons,  [1899]  1  Q.  B  493  ; 

[OS  L.  J.  Q.  B.   307  ;    47  W.   R.  274  ;  80  L.  T. 

15  ;  15T.  L.  R.  184— C.  A. 

65.  '■'  Average  Weekly.  Earnings" — Computa- 
tion—  Workmen's  Compensation  Je^,  1897  (60  &  61 
Vict.  c.  37),  Sched.  I,  cl.  1  {h).]—ln  order  to 
ascertain  the  "average  weekly  earnings"  within 
the  meaning  of  clause  (&)  of  cl.  1  of  Sched.  I.  of 
the  Workmen's  Compensation  Act,  1897,  the  total 
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amount  earned  by  the  workman  during  the  pre- 
vious twelve  months  should  be  divided  by  52. 
Keast  v.  Barrow    Hematite    Steel    Co., 
[1899]  63  J.  P.  56  ;  15  T.  L.  11.  141— C.  A. 

66.  Iittermittent  Eniploijment  —  "■Average 
Weelihj  Earnin(ix"—l}(ixi'<  'for  calniJatiiKj  Com- 
pensation—  Wo'rlimen's  Compensation  Act,  1897 
(60  &  61  Vict.  0.  37),  Sched.  7.,  cl.  1  (b).]— A 
casual  dock  labourer  met  with  an  accident  after 
being  in  employment  for  three  and  a  half  days. 
During  tlie  previous  twelve  mouths  he  had 
worked  for  many  employers  and  at  various  times 
for  the  respondent,  who  had  engaged  him  in 
every  week  except  four  during  a  long  period, 
but  sometimes  for  only  one  day. 

The  county  court  judge  added  together  the 
sums  earned  in  respondent's  employment  during 
the  twelve  months,  divided  the  total  by  52,  and 
awarded  50  per  cent,  as  weekly  compensation. 

Held— that  earnings  from  other  employers 
could  not  be  taken  into  consideration,  and  that 
weekly  compensation  should  not  be  calculated 
when  a  workman  had  been  in  employment  less 
than  a  week,  as  if  he  had  been  in  the  emj)loy- 
ment  for  two  weeks  at  the  same  rate  of  daily 
wages  as  he  was  earning  at  the  time  of  the 
accident. 

Williams  v.  rouLSON,  [1899]  63  J.  P.  757  ;  16 
[T.  L.  R.  42— C.  A. 

67.  ''Average  Weehly  Earnings"'— ''  Period  of 
hit  actual  Employment"— Less  than  Three  Years 
— Comimtation — 'indemnity  as  between  Resjwn- 
dents — Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  Sched.  I.,  cl.  1  «,  Q.)— Work- 
men's Compensation  Eules,  1898,  rr.  19-23.] — 
A  workman  who  was  killed  hj  an  accident 
on  September  27th  1898,  had  been  originally 
employed  by  his  employers  before  September 
27th,  1895,  and  from  that  date  till  March, 
1896,  he  was  earning  wages  of  £2  10s.  a  week. 
There  was  then  a  break  of  eleven  months  in  his 
employment  till  February,  1897,  when  he  com- 
menced a  different  kind  of  work  again  at  wages 
of  30.s\  a  week,  and  he  continued  to  work  at  that 
rate  of  wages  till  his  death. 

Held — that,  in  calculating  the  amount  of 
compensation  to  which  his  widow  was  entitled 
under  the  Workmen's  Compensation  Act,  1897, 
Sched.  1.  (1),  (a),  (i.),  the  period  of  work  before 
the  break  ought  not  to  be  taken  into  account, 
and  that  the  award  ought  to  be  for  156  times  'dOs. 

Where  the  res[)ondents  in  an  arbitration  under 
the  Workmen's  Compensation  Act  are  the  under- 
takers and  a  person  who  has  contracted  with 
them,  and  the  undertakers  claim  under  sect.  4 
indemnity  against  the  contractor,  it  is  necessary 
under  rule  23  of  the  Workmen's  Compensation 
Rules,  1898,  to  give  notice  of  such  claim  in  the 
same  way  as  is  required  by  rule  19  in  the  case 
where  a  claim  to  indemnity  is  sought  against 
a  third  j^arty. 
Appleby  v.  Horseley  Co.,  [1899]  2  Q.  B.  521  ; 

[68  L.  J.  Q.  B.  892  ;    47  W.  R.  614  ;    80  L.  T. 
853;  15T.  L.  R.  410— C.  A. 


68.  '•  Ai-erai/e  Weekly  Earnings'" — Piece-work 
at  Irregular  Intervals— Workmen  s  Compensat'ion 
Act  1897  (60  &  61  Vict.  c.  37),  Sched.  /.,  cl.  1 
(b).]  — Where  a  workman  has  been  employed  on 
piece-work  at  irregular  intervals  during  an  ex- 
tended period  of  time,  in  the  event  of  his  death 
by  accident  in  course  of  his  employment,  asses- 
the  compensation  to  which  his  wife  and  children 
are  entitled  under  the  Workmen's  Compensation 
Act,  1897,  by  dividing  the  total  amount  which 
he  earned  by  the  number  of  weeks  in  the  ex- 
tended period  and  multii)ly  by  156. 
Small  r.  M'Cormick  and  Ewing,  [1899]  36 
[S.  L.  R.  700— Ct.  of  Sess. 

70.  '' Average  Weekly  Earnings''— Employ- 
ment for  less  than  i'a-o  Weeks — Workmen'. •< 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37). 
Sched.  I.  (1),  cl.  1  (b).]— A  workman  was  em- 
ployed to  work  in  the  demolition  of  a  building, 
the  terms  of  his  employment  being  that  he 
should  work  sixty  hours  a  week— viz.,  eleven 
hours  a  day  on  five  days  of  the  week  and  five 
hours  on  Saturday,  at  the  wages  of  7^^/.  an  hour, 
and  that  he  should  be  liable  to  be  discharged  at 
an  hour's  notice.  When  he  had  woiked  for  four 
days,  for  a  period  altogether  of  forty-four  hours, 
he  was  accidentally  injured. 

Held — that,  as  there  was  a  presumption  that 
his  employment  would  continue  from  week  to 
week,  there  was  evidence  to  support  the  finding 
that  his  average  weekly  earnings  within  the 
meaning  of  the  Workmen's  Compensation  Act 
were  sixtj'  times  l\d. 

A  workman  was  employed  to  work  as  a  haulier 
at  the  wages  of  5*.  2d.  a  day.  He  began  to  work 
on  a  Wednesday,  and  he  continued  to  work 
every  day,  Sunday  included,  till  the  following 
Wednesday,  when  he  was  accidentally  injured. 
He  received  as  wages  for  the  eight  days  £2  I.*.  4^/. 
Held — that,  as  he  had  worked  for  a  period  of 
more  than  a  week  at  5.s-.  2d.  a  day,  although  that 
period  was  partly  in  one  calendar  week  and 
partly  in  another,  there  was  evidence  to  support 
the  finding  that  his  average  weekly  earnings 
were  six  times  5.v.  2d. 

Ayres  v.  Bcckeridge  ;  Wheale  v.  Rhymney 

[Ikon   Co.,  Ld.  ;  Jones  r.  Rhymney  Iron 

Co.,  Lo.,  [1902]  I  K.  B.  57  ;  65  J.  P.  804  :  50 

W.  R.  115  :  85  L.  T.  472  ;    18  T.  L.  R.  20  ;  71 

L.  J.  K.  B,  28— C.  A. 

71.  ''Average  Weekly  Earnings"  —  Emplog- 
ment  for  less'than  Tn^o  Weeks — Workmen's  Com- 
pensation Act,  1897  (()0  &  61  Vict.  c.  37),  .*.  1, 
snh-s.  ],  Sched.  I.,  cl.  1  (^).]— The  leading  enacN 
ment  of  the  Workmen's  Compensation  Act,  1897. 
is  that  every  workman  in  the  prescribed  trades 
shall  be  entitled  to  com()en?ati()n.  The  com- 
pensation is  given  by  the  Act  and  not  by  the 
schedule,  but  the  amount  of  compensation  is  to 
be  "in   accordance  with"  the  schedule,  which 

j  words  do  not  restrict  the  obligation  upon  the 
employer  to  jiay  compensation  or  the  right  of 
the  workman  to  receive  it. 

The  word  "average"  is  used  not  with  strict 
accuracy,  but  loosely  in  the  Act. 

The  words  "average  weekly  earnings"  mean 
that  if  a  workman  was  only  employed  at  irregular 
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intervals  or  at  irregular  amounts  the  average  is 
got  at  by  putting  them  together  and  striking  an 
average  so  as  to  afFonl  a  list  of  the  weekly  sum 
to  be  paid.  A  workman  need  not  have  been  at 
the  time  of  the  accident  for  at  least  two  weeks 
in  the  service  of  his  employer  to  entitle  him  to 
the  benefit  of  the  Workmen's  Compensation  Act, 
1897. 

The  decisions  of  the  C.  A.  ([1900]  1  Q.  B 
780  ;  69  L.  J.  Q.  B.  449  ;  g4  J.  P.  292  ;  48  W.  R. 
408;  82  L.  T.  189;  IG  T.  L.  R.  250;  and 
[1900]  2  Q.  B.  9.-.  ;  69  L.  J.  Q.  B.  598 ;  48 
W.  E.  598  ;  82  L.  T.  489  ;  IG  T.  L.  E.  335) 
reversed. 

Lysons  v.  Axdrew  Knowles  &  Sons,  Ld.  ; 
[Stuart  r.  Kixox  and  Bruce.  [1901]  A.  C. 
79;  70  L.  J.  Q.  B.  170;  65  J.  P.  388;  49 
W.  E.  636  ;  84  L.  T.  65  ;  17  T.  L.  R.  156—  ! 

H.  L.  (E  ).  I 
And  see  No.  196,  snjji'a.  I 

72.  A'o  Wages  earned  hy  Worhnan — Anunnit  ' 
of  Compensation — WoT]imen''s  Compensation  Act,  ' 
1897  (60  &  61  Vict.  c.  37),  Sched.  I.  (1)  {a)  (i.).]  \ 
—The  deceased  had  entered  the  employment,  i 
but  was  killed  after  he  had  descended  to  work  in  : 
the  pit  and  as  he  was  proceeding  to  work,  but  i 
before  he  had  done  anything  which  gave  him  a 
claim  for  any  sum  of  wages. 

Held— that  a  sound  interpretation  of  the  Act  i 
involved  the  right  to  compensation  where  there 
has  been  employment  and  accident  in  the  emploj'- 
ment,  and  that  as  no  sum  could  be  brought  out 
at  all,  the  sura  must  be  fixed  at  £150,  according 
to  the  alternative  given  in  the  Act. 

Lysons  v.  Andreiv  Knowles  A-  Sons,  Ld.  ([19011 
A.  C.  79  ;  70  L.  J.  Q.  B.  170  ;  65  J.  P.  388  ;  49 
W.   E.    636;  84    L.  T.  65;  17  T.    L.  R.    156— 
H.  L.  (E),  siqmj)  followed. 
Leonard  v.  Baird  &  Co.,  (1901)  3  F.  890— Ct. 

[of  Sess. 

t3.  "Averaffe    Weekly    Earnings''' —  Emjiloy-' 
went  fur  Tico  Days  a   Week  for  more  than  Two  \ 
Tieeks— Continuous    EmpJoynient—Casual    Em- 
ployment for  same  Employers  or  Others — Work- 
mens  Compensation  Act,  1897   (GO  &  61   Vict.  c.  \ 
37),  Sched.  I.  (1)  (b).]— A  printer's  cutter  had  a  ; 
contract  with  a  printing  company  under  which 
he   was   to   work   for  them   on   tlie    nights    of 
Thursday  and  Friday  in  every  week  at  8.t.  Sd.  a  \ 
night.     No  definite  duration  for  the  employment  1 
was  fixed,  but  it  was  to  be  determinable  bv  a 
week's  notice,  and  was  to  continue  for  more  than 
two  weeks.     During  the  rest  of  each  week  he  was 
free  to  work   as  he   pleased.     He  went   to  the 
same  employers  and  also  to  other  persons,  and 
worked   when   he    could    get    from    either   any 
casual  work.     In  the  third  week  of  his  employ- 
ment  he  met   with   an    accident.     He    applied 
under  the  Workmen's  Compensation  Act,  1897, 
for  compensation,  and  the  question  arose  as  to 
how   his   average   weekly   earnings   were  to  be 
computed. 

Held — that   (1)  there  was  no  break  in  con- 


,  tinuitj'  in  the  employment  under  the  agi-eement 
!  for  two  nights  in  every  week,  and  that  it  was 
I  right  to  deal  with  the  lis.  id.  as  weekly  earnings 

in  respect  of  which  an  award  could  be  made ; 
i  (2)  there  was  no  continuity  in  the  casual  work, 
j  and   it   could   not  be  taken  in  consideration  in 

the  award. 

Hathaway  r.  Argus  Printing  Co.,  [1901]  1 
[Q.  B.  96  ;  70  L.  J.  Q.  B.  12;  64  J.  P.  804  ; 
49  W.  R.  113  ;  83  L.  T.  465  ;  16  T.  L.-R.  42— 

C.  A. 

74.  '■'Average  Weekly  Earnings''' — Workmen's 
Compensation  Act,   1897  (60  k.  61   Vict.   c.  37), 

■  Sched.  I.  (1)  (a)  (i.).]— A  workman  was  em- 
I  ployed  by  a  coal-master  from  day  to  day,  his 
j  wages   being   payable  fortnightly,  although   he 

was  entitled  to  draw  them  weekly.    He  worked 

in  the  coal-master's  pit  for   three  days    in  one 

!  week,  and  for  four  days  and  part  of  a  fifth  in 

j  the  following  week.     He  died    of   injuries    sus- 

I  tained  on  the  last  day  mentioned.     His  widow 

■  claimed  compensation. 

I  Held — that  the  requisite  materials  existed  for 
i  ascertaining  the  "average  weekly  earnings" 
•  by  the  workman.  Employment  for  two  weeks 
I  is  not  necessary  to  give  a  claim  under  the 
Workmen's  Compensation  Act,  1897. 

Russell  r.  M'Cluskey,  (1901)  2  F.  1312— Ct. 

[of  Sess. 

75.  "-Average  Weekly  Earnings" —  Work- 
men''s  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  Sched.  I.  (1)  (a)  (i.).]— A  workman 
received  injuries  at  the  end  of  his  first  week  in 
his  employment,  arising  out  of  and  in  the  course 
of  the  employment,  from  which  he  ultimately 
died.  He,  however,  continued  to  work  and  earn 
wages  in  the  employment  during  the  following 
week.     His  widow  claimed  compensation. 

Held — that  the  workman  was  for  two  weeks 
in  the  employment,  and  that  there  existed  reason- 
able means  of  ascertaining  his  average  weekly 
earnings. 

Doyle  r.  Beattie  <fc  Sons,  (1901)  2  F.  1166— 

[Ct.  of  Sess. 
Disapproved,  see  No.  77,  infra. 


76.  "  Are>-age  Weekly  Earnings" — Workmen's 
Compensafwn  Act,  1897  (60  &  61  Vict.  c.  37), 
Sched.  I.  (1)  (b).] — A  miner  entered  a  coal  com 
pany's  service  on  Friday,  March  23rd,  and  earned 
7s.  Id.  On  the  24th  he  did  not  work.  He  worked 
on  Monday,  2Gth,  and  every  day  thereafter  till 
the  29th,  on  which  day  he  was  knocked  down  by 
a  hutch  and  so  severely  injured  that  he  was 
unable  to  work  till  May  14th.  He  claimed 
compensation  from  his  employers. 

Held— that  the  facts  afforded  a  sufficient 
basis  for  calculating  the  minei's  "  average 
weekly  earnings "  within  the  meaning  of 
Sched.  I.  (1)  (b)  of  the  Workmen's  Compensa- 
tion Act,  1897. 

Cadzow  Canal  Co.,  Ld.  %\  Gaffney,  (1901)  3 

[F.  72— Ct.  of  Sess. 

77.  Dependants  —  Less  than  Three  Years' 
Eynploy/ient  —  Workmen's    Compensation    Act, 

2d— 2 
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1897  ((50  &  61  Vict.  c.  37),  ScJied.  I.  (1)  («)  (i.)-]  ; 
—The  Fii'st  Schedule  (1)  00  (i.)  of  the   Work-  | 
men's    Compensati'in    Act,    which    settles    the 
limits  of  compensation  which  may  be  awarded 
to  the  dependants  of  a  workman  who  has  died  in 
consequence  of  an  injury,  both  in  the  case  of  a 
complete  three  years'  service  and  in  the  case  of  a 
service  more  limited  in  time,  extends  to  £150  in  | 
any  case  where  either  the  total   wages    of   the 
three  years'  service  in  the  one  category,  or  the 
multiplication  of  the  average  wages  l)y  15G  in 
the  other  category,  bring  out  a  sum  of  less  thun 
£150. 

Boyle  V.  Beattie  <5-  So/is  ((1900)  2  F.  IIGG, 
No.  75,  supra')  disapproved. 

FOERESTER     &     CO.     r.    M-GALLUM,    (1901)     3 
[F.  650— Ct.  of  Sess. 

78.  '^ Ave )■(/;/€  Weeldij  Juir/ii)u/s'' — Eniploij- 
ment  for  less  than  Tico  Weeks  —  Workmen's 
Compensation  Act,  1897  ((50  &  61  Vict.  c.  37). 
Sched.  I.  (1),  cl.  1.] — The  applicant  for  compen- 
sation was  a  riveter,  who  met  with  an  accident 
in  the  course  of  his  employment  with  the 
employers  who  were  a  firm  of  shipbuilders.  He 
was  employed  consecutively  for  six  days  which 
were  partly  in  one  week  and  partly  in  another. 
The  county  court  judge  was  invited  by  one 
side  to  say  that  he  was  bound  to  divide  the 
})eriod  during  which  the  applicant  earned 
£2  V2s.  M.  into  two  weeks,  and  by- the  other 
side  to  say  that  he  was  justified  in  treating  it  as 
one  week.  The  county  court  judge  awarded  a 
weekly  payment  of  £1,  the  maximum  allowed 
by  the  Workmen's  Compensation  Act,  1897. 

Held— that  the  case  must  be  governed  by  the 
course  which  was  taken  by  the  county  court 
judge  with  the  assent  of  both  parties,  and  on 
the  presumption  that  the  employment  was  con-  ' 
tinuing,  and  dealing  with  the  six  days  in  ques- 
tion, the  county  court  judge  was  justified  in 
treating  them  as  a  week,  and  was  not  bound  to 
divide  them  in  two ;  and  that  it  was  not  material 
whether  the  weeks  were  trade  weeks,  or  calendar 
weeks. 

Ayres  v.  Buclieridqe ;  Wheale  v.  Bhymneij 
Iron  Co.,Ld.  ([1901]  1  K.  B.  57  ;  71  L.  J.  K.  B. 
28  :  65  J.  P.  804  :  50  W.  R.  115  ;  85  L.  T.  472  ; 
18  T.  L.  R.  20 — C.  A.,  No.  70,  sujn-a)  folloioed. 

Walters  r.  Clover,  Clayton  &  Co.,  (1902) 
[18T.  L.  R.  60— C.  A. 

79.  '■'■  Averaye  Wceldy  Earnimjs''^ — Calendar 
Weeh — Workvien's  Covipensation  Act,  1897  (60 
.•c  61  Vict.  c.  37).  Srhed.  J.,  s.  1  {a)  (i.).]— The 
deceased  workman  entered  the  employment  of 
the  appellants  on  Thursday,  August  15th,  1901, 
and  worked  on  Thursday,  Friday,  and  Saturday 
of  that  week,  but  did  not  work  on  Sunday, 
August  18th.  He  then  worked  continuously 
from  Monday,  August  19th,  to  Sunday,  Septem- 
ber 1st,  when  lie  was  killed  by  accident  in  one  of 
the  appellants'  jtits. 

Held — that    the    period    of    the  workman''' 


actual  employment  extended  over  four  calendar 
weeks,  and  the  total  amount  earned  by  him  was 
£4  19.«.  '2d.,  which,  divided  by  four  and  multi- 
plied by  156,  amounted  to  £193  Is.  6r/.,  and  that 
this  sum  must  be  deemed  to  be  the  deceased's 
earnings  for  three  years,  and  was  the  amount  of 
compensation  to  which  his  dependants  were 
entitled. 

Peacock  v.  Niddrie  and  Benhar  Coal  Co. 
[(1902)  4  F.  443— Ct.  of  Sess. 

80.   Casual  Bock  Labourer — Accident  om  First 
Bay  of  Employment — Weekly  Payment — Work- 
men's  Compensation  Act,   1897  (60   &   61    Vict. 
c.   37),    Sc/ied.   I.,    cl.    1    (*).]— A   casual  dock 
labourer  at    the   port   of    Bristol,  met  with  an 
accident  in  the  course   of    his    employment  by 
stevedores.     He  was  a  person  as  to  whom  there 
was  no  presumption  that  his  employment  was  to 
last  longer  than  the  lime  required  to  unhiad  the 
particular  ship.     He  had  worked  for  some  time 
on  the  first  day  of  his  employment  before  he 
I  met  with  an  accident,  and  his  earnings  for  the 
\  time  that  he  worked  were  3<.  dd.     The  county 
^  court  judge  adopted  as  the  basis  of    his  award 
the    ordinary    standard    of   wages    of    a    dock 
labourer  in  the  port  of  Bristol  throughout  the 
I  year. 

Held — that  the  Court  could  not   take  into 

:  consideration    employment    under     any     other 

I  employer,  but  must  base    the  compensation  on 

the  earnings  in  the  employment   of   the   same 

employer    as     required    by    the    First    Sched., 

sect.   1   (Zi)  of    the    Workmen's    Compensation 

;  Act,  1897. 

Bartlett  r.  TuTTON  &  Sons.  [1902]  1  K.  B. 
[72  ;  71  L.  J.  K.  B.  52  ;  <)6  J.  P.  196  :  50 
VV.  R.  149  ;  85  L.  T.  531  ;  18  T.  L.   R.  3.5— 

C.  A. 

81.  ^'Earnings" — '■  Arerage  Weekly  Earn- 
ings" —  Continuous  Employment  —  Break  in 
Emjdoyment — Irreqtdar  Emploi/ment — Work- 
men's Compensation  Act,  1897  (60  &  64  Vict. 
c.  37),  Sched.  I.,  1  (h).] — A  workman  had  been 
working  for  employers,  though  not  continuously, 
for  more  than  twelve  months.  During  the 
twelve  months  next  before  the  accident  he  had 
spent  May,  Juue,  and  July  in  hospital,  but  had 
worketl  during  every  other  month,  and  indeed 
during  a  part  of  almost  every  week  during  the 
nine  months.  He  did  not,  however,  work  during 
the  first  ten  days  of  November  ;  from  Novem- 
ber 11th  to  November  2Sth  he  worked  every  day, 
and  on  the  latter  date  the  accident  happened. 
The  county  court  judge  found  as  a  fact  that 
there  was  a  break  in  his  employment  at  the 
beginning  of  November,  and  that  he  worked 
under  a  daily  contract ;  and  he  added  together 
his  earnings  for  the  eighteen  days  in  November 
(11th  to  28th),  and  divided  them  V)y  three,  and 
so  ascertained  his  "  average  weekly  earnings." 
The  employers  contended  that  a  whole  year's 
earnings  ought  to  be  added  together  and  divided 
by  52.  The  Act  provides  for  the  award  of  a 
sum  "  not  exceeding  50  per  cent,  of  his  average 
weekly    earnings    during   the   previous   twelve 
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months,  if  he  has  been  so  long  employed,  but, 
if  not,  then  for  any  less  period  during  which 
he  has   been   in   the  employment    of  the  same 
employer " 

Held — that  the  judge's  decision  could  not  be 
disturbed. 

Giles  v.  Belfokd,  Smith  &;  Co.,  [1903]  1 
[K.  B.  843  ;  72  L.  J.  K.  B.  .569  ;  67  J.  P.  399  ; 
51  W.  R.  692  ;  88  L.  T.  754  ;  19  T.  L.  R.  422 

— C.  A. 


51 


82.  '■  Arera/je  Weekli/  Earnhif/s" —  Casual 
Labourer — Worlimm's  Compensatiun  Act,  1897, 
Sched.  I.,  (1)  (Jj).'] — There  is  no  presumption, 
for  the  purposes  of  the  Workmen's  Compensa- 
tion Act,  1897,  that  a  casual  labourer  employed 
by  the  hour  will  continue  in  his  employment  for 
more  than  one  hour. 

Case  r.  Colonial  Wharves,  Ld.,  (1905)  53 
[W.  R.  514— C.  A. 


%Z.  •■  Arcr((ge  Weekly  Earnings''' —  Casual 
lunploijuieiit — Worliman  in  Same  '■'' Grade" — 
Absence  from  Work  —  Workmen'' s  Compensation 
Art,  1906  (6  Edw.  7,  c.  58),  Sched.  I.,  ss.  1,  2.]— 
'J'he  "  average  weekly  earnings"  of  a  workman 
are  by  Sched.  I.,  sect.  2  (a),  of  the  Workmen's 
Compensation  Act,  1906,  to  "be  computed  in 
such  manner  as  is  best  calculated  to  give  the 
i-ate  per  week  at  which  the  workman  was  being 
remunerated."  The  rate  of  remuneration  is  not 
to  be  fixed  by  the  wages  the  workman  was  earn- 
ing at  the  date  of  the  accident.  Where  such  a 
computation  is  "impracticable"  an  estimate 
must  be  made  as  nearly  as  possible  at  the  rate  at 
which  the  workman  was  being  remunerated, 
and  "  regard  may  be  had  to  the  average  weekly 
amount  which,  during  the  twelve  months  pre- 
vious to  the  accident,  was  being  earned  by  a 
person  in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  if  there  is  no 
person  so  employed,  by  a  person  in  the  same 
grade  employed  in  the  same  class  of  emploj'ment, 
and  in  the  same  district."  The  word  "  grade  " 
It fers  to  the  particular  rank  occupied  by  the 
-workman,  as,  for  instance,  whether  he  is  a  mason, 
or  a  bricklayer,  or  a  bricklayer's  labourer,  and 
not  to  his  gi-eater  or  less  excellence  in  that  rank. 
This  provision  afEords  a  guide  as  to  the  average 
weekly  earnings,  but  there  is  no  obligation  to 
accept  those  average  wages  as  the  basis  of  com- 
pensation. The  personal  qualities  of  the  work- 
man then  come  in,  especially  where  the  work  is 
piecework.  The  wages  earned  at  the  date  of 
the  accident  cannot  be  the  sole  test.  The 
object  aimed  at  is  to  estimate  the  normal  rate  of 
renmneration  of  the  injured  workman.  Days  on 
which  no  work  is  done  anil  no  WHges  are  earned 
must  be  disregarded,  except  in  the  one  case  pro- 
vided by  sect.  1  («).  In  calculating  any  of  the 
pi  riods  mentioned  in  sect.  l,at)sence  from  illness 
or  any  other  unavoidable  cause  is  to  be  tlis- 
jegarded,  and  the  employment  is  to  be  reckoned 
as  continuous  unless  the  workman  has  been  dis 


charged  on  the  ground  of  such  absence,  &c.,  and 
subsequently  re-engaged. 

Perry  v.  Wright  ;  Cain  v.  Leyland  &  Co.  ; 

[Bailey  v.  Kenilworth,  Ld.  ;  Gough  r. 

Crawshay  Brothers,  Cyfartha,  Ld..  (1907) 

24  T.  L.  R.  186— C.  A. 

See  also  Xo.  54. 

See  also  (Ji)  Jurisdiction. 

(e)  Commencement  of  Proceedings  :   Claim, 
Notice,  Dispute. 

84.  Absence  of  Notice  of  Accident — Medical 
Examination  of  Workman — Cond'ition  Precedent 
—  Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  2  ;  Sched.  I.,  s.  (3).] — A  workman 
had  sustained  injury  from  an  accident  arising 
out  of  an<l  in  the  course  of  his  employment  by 
the  appellants.  He  started  proceedings  to  obtain 
compensation  without  previously  giving  notice 
of  the  accident,  as  required  by  the  Workmen's 
Compensation  Act,  1897,  s.  2.  The  appellants 
took  no  objection  to  the  proceedings  on  that 
ground,  but  they  claimed  that  he  should  submit 
to  a  medical  examination  under  sect.  (3)  of  the 
first  schedule  to  the  Act.  The  respondent  con- 
tended that  the  giving  of  a  notice  of  the  accident 
was  a  condition  precedent  to  the  obligation  to 
submit  to  a  medical  examination. 

Held — that  the  want  of  notice  prior  to  the 
proceedings  was  only  cured  on  the  assumption 
that  the  appellants  were  not  prejudiced  by  it, 
and  the  appellants,  though  they  might  have 
waived  the  want  of  notice  as  a  bar  to  the  pro- 
ceedings, had  not  thereby  waived  their  right  to 
any  matter  the  absence  of  which  might  prejudice 
them  in  their  defence,  and  that  the  respondent 
could  only  be  admitted  to  cany  on  the  proceed- 
ings subject  to  the  obligation  to  submit  himself 
to  the  medical  examination  to  which  he  would 
have  been  subject  if  they  had  been  duly  preceded 
by  the  notice  required  by  the  Act. 

Osborn  r.  VicKERS,  Sons,  &  Maxim,  [1900] 

[2  Q.  B.  91  ;  69  L.  J.  Q.  P..  606  ;  82  L.  T.  491  ; 

16  T.  L.  R.  333— C.  A. 

85.  "The  Claim  for  Compen.mtion" — l]'ork- 
mens  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  2,  sub-s.  1.] — The  applicant,  a  workman 
in  the  employment  of  the  respondents,  was 
injured  on  December  21st,  1898,  by  an  accident 
arising  out  of  and  in  the  course  of  his 
employment.  Notice  of  the  accident  was  sent 
in  due  course.  On  May  2nd,  1899,  the  appli- 
cant sent  a  notice  to  the  respondents  claim- 
ing compensation  under  the  Workmen's  Com- 
pensation Act,  1897.  A  request  for  arbitration 
was  filed  on  October  4th,  1899. 

Held — that  the  notice  dated  Maj^  2nd, 
1899,  was  "  ^/(P  claim  for  compensation  "  within 
the  meaning  of  sect.  2  (1)  of  the  Workmen's 
Compensation  Act.  1897,  and  therefore  that  a 
claim  for  compensation  had  been  made  within 
six  months  from  the  occurrence  of  the  accident, 
and  proceedings  under  the  Act  were  maintain- 
able. 

"  The  claim  for  compensation"  in  sect.  2  (1) 
of   the  Act  does  not  mean   the    initiation     of 
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procaedings  bafore  one  of  the  tribunals  specified 
in  tiie  Act,  by  wliich  the  compensation  is  to  be 
assessed. 

"^The  decision  of  the  C.  A.  (Lord  Morris 
dissenting)  ([1900]  2  Q.  B.  145;  69  L.  J. 
Q.  B.  542  :  (U  J.  P.  S23  ;  48  W.  R.  534  ;  82  L.  T. 
310  ;  16  T.  L.  R.  282)  reversed. 


insurance  company  with  whom  the  employers 
had  insured  their  liability  under  the  Act,  began 
to  make  weekly  payments  to  th3  injured  work- 
man of  half  the  sum  which  he  had  been  earning 
as  weekly  wages,  and  continued  t )  do  so  for  ten 
months,  taking  receipts  from  liim  for  the  pay- 
ments on  account  of  compensation  which  might 
be  or  become  due  to  him  under  the  Workmen's 
Compensation  Act.  The  payments  having 
cease  I,  the  workman  filed  a  request  for  arbitra- 


PoWELL  r.  Ma.IxV  Colliery  Co.,  [1900]  A.  C.  i  tion. 

[36'j  ;  69    L.  J.  Q.  B.  758  ;  49   W.  R.  49  ;  83  j      Held  —that   the    employers    were    not    pre- 
L.  T.  85  ;  16  T.  L.  R.  466  ;  65  J.   P.  100—  ,  eluded  from  taking  the  objection  that  the  claim 

H.  L.  (E.).  :  fQp   compensation   was    not    made    within    six 

,^    .         .    ,     .J     ,      „       I  montlis  from  the  occurrence  of  the  accident,  as 

86.  Fadure  to  gire  Aofwe  of  AecM—Pre-  \  required  by  sect.  2,  sub-sect.  1,  of  the  Act. 

jmlice  of  Eiitploijer — Proof — Onus— Workmen  s  \       „,  .   , ,        ^,       „  „    „.„.,,    jj  ^ 


Com.penmtio/i  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  2  (1).] — The  onus  lies  upon  the  plaintiff  to 
prove  that  the  defendants  were  not  prejudiced 
in  their  defence  by  the  plaintiff  failing  to  give 
timeous  notice  under  sect.  2  (1)  of  the  Workmen's 
Compensation  Act,  1897,  or  that  the  want  of 
such  notice  was  occasioned  by  mistake  or  other 
reasonable  cause  ;  but  the  Act  does  not  con- 
template separate  or  preliminary  proceedings 
with  the  view  of  determining  whether  the 
employer  has  been  prejudiced  or  not. 

Shearek  r.  Miller  &  Sons,  (1899)  2  F.  114 

[Ct.  of  Sess. 


Wright  v.  John  Bign-cll  ^-  Sjii^,  Ld.  ([1900] 
2  Q.  B.  210  ;  69  L.  J.  Q.  B.  551  ;  48  VV.  R.  533  : 
82  L.  T.  346  ;  16  T.  L.  R.  327— C.  A.,  supra) 
distinguished. 

Rendall   v.   Hills'  Dry  Docks  and  Engi- 
[neering  Co.,  [1900]  2  Q.  B.  245  ;  69  L.  J 
Q.  B.  554  ;  64  J.  P.  451  ;  48  W.  R.  530  ;   82 
L.  T.  521  ;  16  T.  L.  R.  368— C.  A. 


89.  0_ffer  to  continue  to  emploij  injured  Work- 
man at  Arerage  Weehly  Earnings — Workmen's 
Compensation  Act,  1897'(60  &  61  Vict.<'.  37),.«.  2, 
Sched.  I.,  s.  2.] — Within  si.x  months  the  appel- 
lants had  a  letter  intimating  a  claim  for  com- 
87.  (Idini  to  he  made  ivithin  Six  Months —  j  pensation,  and  a  formal  application  specifying 
Estoppel —  M^orhnen's    Compensation    Act,    1897  !  the  amount  claimed. 


(60  &  61  Vict.  c.  37),  A".  2,  suh-s.  1.] — A  work- 
man was  injured  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment,  which 
totally  incapacitated  him  from  work.  His  em- 
plover  paid  him  half  the  amount  of  his  average 
weekly  wages  from  the  second  week  after  the 
accident,  and  negotiations  took  place  between 
them  as  to  paying  the  workman  a  lump  sum  in 
lieu  of  the  weekly  payment.  The  parties  were 
unable  to  agree  upon  the  amount,  and  after  the 
expiration  of  six  months  from  the  accident,  the 


Held — that  without  discussing  the  precis-e 
requisites  of  the  claim,  the  application  by  itself 
satisfied  the  requirements  of  sect.  2  in  regard 
to  the  matter. 

The  appellants  offered  to  continue  to  employ 
the  injured  workman,  who  had  sustained  injuries 
resulting  in  the  loss  of  an  arm,  at  a  wage  equal 
to  his  average  weekly  earnings  during  the  twelve 
months  previous  to  the  accident. 

Held — that  the   workman    was    entitled  to 


negotiaiions  ceased,  and  the  weekly  payment  was  :  decline  the  offer  without  excluding  his  right  to 

stopped.     The  workman  thereupon  took  proceed-  j  compensation. 

ings  to  have  the  compensation  assessed  under  the    p^^gER     ,-.     GREAT     North     of     Scotland 


Workmen's  Compensation  Act.  1897,  when  the 
employer  took  tiie  objection  that  the  claim  for 
compensation  was  not  made  within  the  six 
months,  as  reipiired  by  sect.  2,  sub-sect.  1,  of  the 
statute. 


[Ry.  Co.,  (1901)  3  F.  908— Ct.  of  Sets. 


90.  Failure  to  gice  Notice  as  soon  as  practic- 
able —  Excuse  for  — •  Workmen  s  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  2.]— An 
Held — that,  in  the  circumstances,  there  was  I  injured  workman  first  made  his  claim  for  corn- 
evidence  of  an  agreement  by  the  employer  to  pay  ,  pensation  five  months  after  the  accident.  He 
compensation  under  the  Act,  the  only  question  j  j,a(^  not  understood  from  his  doctor  that  his 
left  open  being  the  amount  of  compensation,  and  |  accident  was  so  serious  as  it  really  was,  and, 
that,  in  such  a  case,  the  employer  was  precluded  '.  had  he  recovered  satisfactorily,  he  had  not  in- 
from  taking  the  objection  that  the  claim  for  com-  >  tended  to  make  any  claim, 
pensation  was  not  made  in  time. 


Wright    r,    .John    Bagnall    &,    Sons,    Ld., 

[190(1]  2  Q.  B.  240  ;    69  L.  J.  Q.  B.  551  ;    64 

j.  P.  420  ;   48  W.  R.  533;  82  L.  T.  346  ;  16 

T.  L.  R.  327— C.  A. 


Held—  that  the  delay  ought  not  to  be  a  bar 
to  his  claim. 

Rankine  v.  Alloa  Coal  Co.,  (1904)  6  F.  375 

[ — Ct.  of  Sess. 


88.  Claim,  to  be  made  within  Six  Months—  91.  No  Dispute  —  Masters  making  Regular 
-Estoppel— Workmen's  Compensation  Act,  1897  |  Pai/ments— Workmen's  Compenmtion  Act,  1897 
(60  &  61  Vict.  f!.  37),  .s.  2,  .s'«7>-*.  1.]— In  an  arbi- ;  (60  &  61  Vict.  e.  37),  .«.  1  (3).]— An  injured 
tration  under  the  Workmen's  Compensation  Act,  '  workman  received  regular  weekly  payments 
it  appeared  that  shortly  after  the  accident   the    from  his  employers.     On  their  saying   that  he 
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was  recovered  aud  that  the  payments  would 
soou  be  stop[)ed,  he  commenced  proceedings  for 
arbitration. 

Held — that  there  was  as  yet  no  ''  dispute," 
and  that,  there  being  no  agreement  to  be  regis- 
tered, his  proceedings  wei'e  premature. 

(JouRLAY  Bros.,  Ld.  v.  Sweeney,  (1906)  8  F. 
[<j(55_Ct.  of  Sess. 

92.  Xo  Contpennatioii  yet  due — No  Dixpute — 
M'orJtmens  Compensation  Act,  1897(60  ct  61  Vict. 
<-.  37),  s.  1  (3).] — A  workman  is  not  entitled  to 
commence  arbitration  proceedings  before  the 
date  at  which  he  would  become  entitled  to 
compensation,  and  before  there  is  any  dispute 
between  him  and  his  employers  as  to  his  right  to 
<compensation. 

Caledox  Shipbuilding   and   Engineering 
[Co.,  Ld.  r.  Kennedy,  (1906)  8  F.  960— Ct. 

of  Sess. 

93.  Verhal  Chi'ini — Ecide)iee  of— -Workmen's 
Compensation  Art,  1897  (60  &  61  Vict.  e.  37), 
ji.  2.] — A  claim  for  compensation  under  sect.  2 
■of  the  Workmen's  Compensation  Act,  1897,  need 
iiot  be  in  writing. 

Three  years  after  an  accident  to  a  workman 
an  application  was  made  for  the  assessment  of 
compensation  by  arbitration.  In  the  particulars 
of  claim  the  applicant  stated  that  he  had  received 
£6,  not  being  wages,  from  his  employer  in  respect 
of  the  injtiry.  The  employer  in  his  answer, 
stated  that  one  month  after  the  accident  the 
applicHnt  agreed  to  accept  &'l  in  full  settlement 
of  all  claims  in  respect  of  the  accident  and  was 
paid  that  stim,  and  that  he  intentled  to  rely  on 
the  fact  that  the  claim  for  compensation  was  not 
made  within  six  months  from  the  occurrence  of 
the  accident,  and  he  denied  his  liability  to  pay 
further  com[)ensation.  Upon  the  hearing  the 
c^ounty  court  judge  dismissed  the  application 
upon  the  ground  that  there  was  no  evidence  that 
any  claim  for  compensation  had  been  made 
within  the  six  months. 

Held — that  there  was  some  evidence,  upon 
the  employer's  statement  in  his  answer  tliat  he 
had  paid  £2  in  full  settlement  of  all  claims,  of 
an  admission  that  a  clann  for  compensation  had 
been  made  within  the  six  montjis. 

Lowe  r.  Myers  &;  Sons,  [1906]  2  K.  B.  265  ; 
[75  L.  J.  K.  B.  651  ;  95  L.  T.  35  ;  22  T.  L.  R. 

614— C.  A. 

94.  Worknu'ns  Compensation  Act,  1897  (60 
^t  61  Vict.  c.  37),  A\  2  (1).] — A  "claim"  for 
compensation  within  the  meaning  of  sect.  2  (1) 
of  the  Workmen's  Compensation  Act,  1897,  must 
be  a  claim  for  a  definite  amount  :  a  mere  intima- 
tion o£  a  demand  for  compensation  is  not 
sufficient. 

3IAVER  r.  Park,  (1906)  8  F.  250— Ct.  of  Sess. 

95.  Not  made  jritliin  Si,v  Months — Ea-cuse  for 
Bela)j  —  Win-ltmen's  Compensation  Act,  1897 
<60  &  61   Vict.  c.  37),  .5.  2  (1).]— The  mere  fact 


that  an  employer,  in  good  faith  and  with  no 
intention  of  misleading  an  injured  workman, 
pays  him  a  weekly  allowance  for  six  mouths 
after  his  accident,  nothing  being  said  as  to  any 
liability  on  the  employer's  part,  is  not  in  itself 
sufficient  to  excuse  delay  on  the  workman's  part 
in  making  a  formal  claim  under  the  Workmen's 
Compensation  Act,  1897. 

ONeill  r.  Motherwell,  [1907]  S.  C.  1076— 

[Ct.  of  Sess. 

96.  What  Amounts  to  a  Claim — Workmoi's 
Compensation  Act,  1897  ((iO  &  61  Vict.  c.  37), 
.s\  2  (1).] — A  "claim  for  compensation"  under 
sect.  2,  sub-sect.  1,  of  the  Workmen's  Compensa- 
tion Act,  1897,  must  be  a  claim  for  a  specific 
sum,  and  not  merely  an  intimation  of  a  demand 
for  compensation. 

KiLPATRiCK    r.   Wejiyss    Coal    Co.,    [1907] 
[S.  C.  320— Ct.  of  Sess. 

97.  No  Notice  Given  —  "  Mistake  or  other 
Reasonable  Cause" —  Workmen's  Cotnpetisation 
Act,  1897  (60  &  61  Vict.  c.  37),  «.  2  (1).]— On 
November  20th,  1905,  a  workman  in  the  course 
of  his  employment  fell,  injuring  some  muscles. 
Notwithstanding  medical  advice  to  rest,  he  con- 
tinued working  till  February,  1906,  when  he  had 
to  go  to  a  hospital.  He  designedly  did  not  give 
notice  of  his  accident  at  the  time,  believing  that 
his  injuries  would  not  keep  him  from  work. 
Realising  that  his  injuries  were  more  serious  than 
he  had  thought,  on  February  14th,  1906,  he 
gave  written  notice  of  the  accident  to  his 
employers. 

Held — that  the  delay  in.  giving  notice  was 
due  to  mistake  or  other  reasonable  cause  within 
sect.  2,  sub-sect.  1,  of  the  Workmen's  Com- 
pensation Act,  1897,  and  that  consequently  the 
delay  in  giving  notice  was  not  a  bar  to  pro- 
ceedings under  the  Act. 

Rankine  v.  Alloa  Coal  Co.  (6  F.  375,  No.  90, 
supra^  followed. 

Brown  v.  Lochgelly  Iron  and  Coal   Co. 
[[1907]  S.  C.  198— Ct.  of  Sess. 

(f)  Dependants. 

98.  Ordinary  Necessaries  of  Life — Class  and 
Position — Appeal  — •  Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  sub-s.  2.]  — 
"  Dependants"  within  the  meaning  of  sect.  7, 
sub-sect.  2,  and  Sched.  I.,  cl.  1,  of  the  Work- 
men's Compensation  Act,  1897,  must  have  been 
wholly  or  in  part  dependent  upon  tlie  earnings 
of  the  workman  for  the  ordinary  necessaries  of 
life,  having  regard  to  the  class  and  position  of 
life  of  the  parties.  Merely  deriving  benefit 
from  the  earnings  of  the  deceased  is  not  sufficient. 

'["he  question  whether  the  applicants  in  any 
case  were  dependants  in  this  sense  is  a  question, 
of  fact  to  be  decided  by  the  arbitrator. 

An  appeal  can  only  be  allowed  where  the 
Court  is  satisfied  that  there  was  no  evidence  to 
support  the  finding  of  the  county  court  judge.  If 
there  was  evidence  on  which  the  county  court 
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judge  could  find  as  he  did  lie  did  not   misdirect 
himself,  and  his  finding  is  conclusive. 

Simmons  r.  White,  [18'Jit]   1  Q.  B.  lOO.J  ;   68 

[L.  J.  Q.  B.  507  ;  47  W.  li.  518  ;  8U  L.  T.  344  ; 

15  T.  L.  R.  2G3— C.  A. 

99.  Chilm  Jill  one  parti ij  dependent  —  One 
irlioU If  dejiendrnt  —  Workmen's  Coinpenmt'ion 
Act,  18!»7  (60  &  61  Vict.  c.  87,  s.  7,  svh-x.  2).]— 
The  claim  of  a  person  partly  dependent  on  an 
injured  man  for  compensation  under  the  Work- 
men's Compensation  Act,  1897,  is  excluded  by 
the  fact  that  a  person  exists  who  was  wholly 
dependent  on  him. 

Fagan  v.  Muhdock,  (18i>!0  36  8.  L.  E.  921— 

[Ct.  of  Sess. 

100.  Cldini  hi/  Mother — Father  aUre — irci/7i'- 
iiien's  ( 'oinpensatJon  Aet,  1897  (60  &  61  Vict.  c.  37), 
.V.  7.  si(h-.<<.  2.] — The  mother  of  a  person  who  has 
been  killed  through  the  negligence  of  another 
has  no  title  to  sue  for  reparation  during  the  life 
of  the  father ;  consequently  has  no  claim  as  a 
"dependant"  for  compensation  under  the 
Workmen's  Compensation  Act,  1897. 

Barrett  r.  North  British  By.  Co.,  (1899) 
[86  S.  L.  B.  874  ;  7  .S.  L.  T.  120— Ct.  of  Sess. 

101. —  Claim  7/1/  Grandchild r(  n —  Worhinen\'< 
(\i:iipcnmtion  Act,  1897  ((UJ  ^:  (U  Vict.  c.  87).  .v.  7, 
xuti-n.  2.] — Giandchildien  wiio  are  actually 
dependent  for  support  upon  a  grandjtarent  are 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  87). 

3IELR0SE    AND    THOMSON    V.    HAMLIN,    (1899) 

[36  S.  L.  B.  814— Ct.  of  Sess. 

102.  f'laini  Inj  Father — '•  Uludlj/  or  in  part 
dependent'' — Bcpendencij  on  Son's  Earnings  — 
Standard  of  Lirinr/ — Workmen's  Compensation 
Aet,  1S97  (60  &  61  Vict.  c.  87),  .■>■.  7,  siih-s.  2.]— 
The  responilent's  son  was  killed  by  an  acciiient 
arising  out  of,  and  in  the  course  of,  his  em[)loy- 
ment  by  the  appellants  as  a  haulier.  He  was 
aged  16,  earned  on  an  oveiage  8.s'.  a  week,  lived 
at  home  with  his  father  and  mother,  and  gave 
tlieni  all  his  wages,  they  finding  him  in  tooil, 
lodging,  clothes,  &c.  There  were  five  other 
children,  two  of  whom  also  paid  their  wages  into 
the  common  fund,  'i'he  lespondent  was  a  collier, 
earning  about  2.5.v.  a  week. 

The  county  court  judge  awarded  the  respon- 
dent as  a  dependant  £28  ^s. 

Held — that  the  sole  (juestion  was.  whether 
there  was  any  amount  of  dependency  at 
all  giving  a  right  to  anything:  that  tlicre  was  a 
partial  dependency  in  this  case  ;  that  there  was 
nothing  in  the  ease  beyond  a  question  of  fact  ; 
what  the  family  was  in  fact  earning,  what  the 
family  was  in  fact  spending,  for  the  jiurpose  of 
its  maintenance  as  a  family,  was  the  only  thing 
which  the  county  court  judge  could  properly 
regard  ;  that  there  was  no  hypothetical  standard 
of  living  within  which  the  judge  was  obliged  to 
act. 


Simmons  v.  White  ([1899]  1  Q.  B.  1005;  68 
L.  ,J.  Q.  B.  507  ;  47  W.  K.  518  ;  80  L.  T.  344  ;  15 
T.  L.  R.  263— C.  A.,  No.  98,  supra)  discussed. 

Main  Colliery  Co.  v.  Da  vies,  [1900]  A.  C. 

[858  ;  69  L.  J.   Q.  B.  755  ;-83  L.  T.  83  ;  \iV 

T.  L.  E.  460  ;  65  J.  P.  20— H.  L.  (E.) 

103.  Death  of  lefore  Claim  for  Comj)ensation 
— Actio  personalis  moritur  cum  persona — Worh- 
meu's  Compensation  Aet,  1897  (60  tSc  61  Vict, 
e.  37.] — The  sole  total  dependant  of  a  workman 
who  was  killed  by  an  accident  arising  out  of  his 
employment,  died  before  she  had  filed  or  served 
a  claim  for  compensation  under  the  Workmen's 
Compensation  Act,  1897.  Had  she  lived  and 
taken  the  necessaiy  steps  to  recover  it,  she  would 
have  been  entitled  to  £150  compensation.  The 
personal  representative  of  the  deceased  work- 
man subsequently  took  proceedings  in  the  county 
court  to  recover  compensation,  to  be  applied  foi" 
the  benefit  of  the  dependant,  and  in  payment 
of  her  debts. 

Held — that  neither  her  personal  representa- 
tive nor  the  personal  representative  of  the 
deceased  workman  was  entitled  to  recover  the 
amount. 

In  re  O' Donovan  and  Cameron,  Swan  &  Co., 
1  [1901]  2  Ir.  638— C.  A.  (Ir.). 

\  See  No.  121,  infra. 

104.  •'  Wliollij  or  in  Part  Dependeyit "  —  Hns- 
\  hand  and.    Wife — Worhmen^s   Compensation  Act, 

1897  (60  &  61  Vict.  c.  37),  s.  7,  siih-s.  (2)  and 

Sched.  I.,  s.  (1)  (a)  (/.).] — A  relative  is  "in  part 

dependent"  on  a  deceased  workman  in  the  sense 

i  of  the  Workmen's  Compensation  Act,  1897,  onlj- 

j  when  the  relative  has  some  independent  means 

of    support  of    a  more   or  less   permanent  and 

substantial  character. 

j      The  widow  of  a  workman  at  the  time  of  his 

I  death  managed  to  exist  without  being  supported 

I  by  her  husband  except  to  the  extent  of  a  sum 

i  not  exceeding  £5  a  year.     She  claimed  compen- 

i  sation  on  account  of  her  husband's  death. 

j  Held — that  as  she  had  no  regular  and  inde- 
1  pendent  means  of  sui)port,  but  only  occasional 
and  precarious  em))loyment,  and  her  main  means 
of  support  were  charitable  contributions  by  her 
relatives  and  small  sums  which  she  received  from 
her  husband,  who  was  well  able  to  supjiort  her 
had  he  chosen  to  do  so,  she  was  "  wholly  depen- 
dent" on  her  husband  at  the  time  of  his  death 
within  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  1897,  Sched  I.,  s.  (1)  («)  (/.). 

j  Cunningham  r.  M'Gregor  &  Co.,  (19o4)  3  F. 

[775 — Ct.  of  Sess. 

i      105.  "  TIV/oW//  or  in  Part  Dejwndent" — Pro- 
\perty    coming   to   Dependant    after    Workman's 
Death — Worhmeu's  Compensation  Act,  1897  (60  «.t 
I  61  Vict.  c.  87),  Sched.  J.,  el.  1  (a)  (/.).]— A  work- 
I  man,  who  was  killed  l)y  an  accident,  had  during 
his  life  maintained  himself  and  his  wife  out  of 
I  his  earnings,  tliere  being  noother  income  whatso- 
ever.    At  the  time  of  his  death  he  was  possessed 
I  of  personal  estate  of  the  value  of  £]\H),  and  of 
i  this  his  widow,  who  was  his  personal  representa- 
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tive,  received  £100.  There  was  no  evidence 
that  this  £190  produced  any  income  during  his 
lifetime. 

Held — that  the  widow  was  "  wholly  dependent 
upon  his  earnings  "  within  Sched.  I.,  cl.  1  («)  (/.) 
of  the  Workmen's  Compensation  Act,  1897. 

Pryce  v.  Peneikybee  Navigation  Colliery 

[Co.,  (1901)  85  L.  T.  477;  18  T.  L.   K.    54  ; 

[1902]   1  K.  B.  221  ;  71  L.  J.  K.  B.  192  ;  CG 

J.  P.  198  ;  50  W.  R.  197— C.  A. 

106.  Claim  hij  Father—''  Wholly  or  in  Part 
JDepetident'' — Depi-nilencij  on  Son's  Earnings — 
Standard  of  hiring —  Workmen's  Comjjensatioii 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  sub-s.  2.]— 
The  applicant  for  compensation  was  the  father 
of  a  collier  who  had  been  accidentally  killed  in 
the  course  of  his  emploj^ment  as  a  collier.  The 
deceased  man  lived  at  home  with  his  father  and 
mother.  His  earnings  from  27'>s.  to  28.'*.  a  week 
as  a  collier  he  paid  into  a  common  family  fund  | 
which  was  kept  by  his  motlier,  who  allowed  him  ; 
a  small  amount  of  pocket-money  weekly.  His 
father  could  have  maintained  his  family  without 
assistance  from  his  son. 

Held — that  no  definite  standard  of  living 
could  be  laid  down  by  which  to  test  dependency, 
and  that  the  father  being  able  to  maintain  his 
family  without  assistance  from  his  son  did  not 
debar  him  from  being  a  '•  dependant "  within 
the  Workmen's  Compensation  Act,  1897,  Sched.  I. 
cl.  1. 

Main  Collier)/  Co.  v.  Da  vies  ([1900]  A.  C.  358  ; 
69  L.  J.  Q.  B.  755  ;  83  L.  T.  83":  16  T.  L.  R.  460 
— H.  L.  (E.),  No.  102,  .!,7/^;m)  followed. 

HowELLS  V.  Vivian  &  Sons,  (1902)  50  \V.  R. 
[163  ;  85  L.  T.  529  ;  18  T.  L.  R.  36— C.  A. 

107.  7'otal  Wages  0/  the  Fain iJg— Standard  of 
Lii'ing  in  the  District — Workmen's  Compensation 
Act,  1897  (60  k  61  Vict.  c.  37\  s.  7  (2),  Sched.  I. 
(1).] — A  son,  living  at  home  with  his  parents  and 
brothers  and  sisters,  and  contributing  his  wages 
to  the  common  family  fund,  was  accidentally 
killed,  and  his  father  claimed  compensation  as  a 
'•dependant"  under  the  Workmen's  Comi)ensa- 
tion  Act,  1897.  The  county  court  judge  took 
into  consideration  his  own  knowledge  of  the 
district,  and  of  what  such  a  family  would  require 


his  "dependants  "  to  compensation  ;  the  deceased 
was  unmarried,  and  his  father  claimed  to  be  a 
dependant ;  the  father  was  blind,  and  an  inmate 
of  a  workhouse,  and  the  son  had  previously 
made  weekly'  pajmients  towards  his  mainten- 
ance, both  in  the  workhouse  and  while  he  was 
living  with  a  daughter,  but  at  the  time  of  the 
accident  he  was  not  making  any  contributions. 
The  county  court  judge  found  that  the  father 
was  not  a  dependant. 

Held — that  it  was  a  question  of  fact,  and 
that  there  was  no  ground  for  reversing  the 
finding. 

Main  Collier >i  Co.  v.  Baries  ([1900]  A.  C. 
358;  69  L.  J.  Q.  B.  755;  48  W.  R.  609;  83 
L.  T.  813  ;  16  T.  L.  R.  450— C.  A.,  No.  102,_ 
supra)  followed. 

Rees  r.  Penrikyber  Navigation  Colliery 

[Co.,  Ld.,  [1903]  1  K.  B.  259  ;  72  L.  J.  K.  B. 

I      85;  67  J.  P.  231;  51  W.R.247;  87  L.  T.  661  ; 

I  19  T.  L.  R.  113  ;  1  L.  G.  R.  173— C.  A. 

109.  Allotment  of  Compensation — Powers  of 
Arbitrator  —  Power  to  e.rclude  Bependant  — 
Workmen' s  Compensation  Act.  1897  (60  &  61  Vict. 
c.  37),  Sched.  I.  (4),  (5),  (6).] — When  compensation, 
is  awarded  under  the  Woikmen's  Compensation 
Act,  1897,  to  the  dependants  of  a  deceased  work- 
man, the  arbitrator  has  no  power  to  make  an 
award  in  such  a  way  as  to  exclude  from  a  share 
of  the  compensation  monej^  any  dependant  who 
is  not  sui  Juris  and  who  has  not  agreed  to  forego- 
his  or  her  share  of  such  compensation. 

Therefore,  the  arbitrator  has  no  }>ower  to 
direct  iiaj'ment  of  the  compensation  money  to- 
trustees  to  be  invested  or  otherwise  applietl  by 
such  trustees  for  the  benefit  of  the  widow  and 
other  dependants,  or  any  one  or  more  of  them  to 
the  exclusion  of  any  other  or  others,  as  regards 
principal  and  interest,  in  such  manner  as  such 
trustees  may  from  time  to  time  deem  expedient.. 

Manchester  c.  Carlton  Iron  Co.,  Ld.,  (1904) 

[68  J.  P.  209  ;  52  W.  R.  291  ;  89   L.  T.  730  ; 

20  T.  L.  R.  155— C.  A.. 

110.  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  5.  7,  Sched.  /.] — A  widow 
claimed  compensation  tinder  the  Act  of  1897  as 
a  "dependant  "  of  her  son,  who  met  with  a  fatal 
accident.  At  the  time  of  his  death  she  was 
undergoing  a  sentence  of  confinement  in  a  State 
Inebriate   ReformatorJ^     In   the   four   previous- 


for  their  maintenance,  and  he  found  that  the  [  years   she   had   only   spent   ten  months   out  of 


family  fund,  excluding  the  earnings  of  the 
deceased,  was  sufficient  to  meet  the  requirements 
of  the  family  ;  and  he  therefore  decided  against 
the  applicant.^ 

Held — that  the  judge  was  not  entitled  to 
take  into  consideration  the  standard  of  living  in 
the  neighbourhood. 

French  r.  Underwood,  (1903)  19  T.  L.  R.  416 

[— C.  A. 

108.  Claim  bg  Father — Father  in  Workhouse — 
Question  of  Fact — Woi'kmen's  Compensation  Act. 
1897  (60  &  61  Vict.  c.  37),.?.  7.  Sched.  I.  par.  1 
('0  ("•)■]  —A  workman  met  with  a  fatal  accident 
under  such  circumstances  as  would  have  entitled 


prison,  and  during  these  months  had  earned 
little  b}'  outdoor  work,  but  otherwise  had  been 
supported  hj  her  son. 

Held — that  she  was  not  wholly  or  partially 
depemient  on  her  son  at  the  time  of  his  death 
within  the  meaning  of  the  Act. 

Per  Ld.  MoncriefE  :  to  establish  dependency 
there  must  be  : — 

(1)  total  or  partial  incapacity  on  the  part  of 
the  alleged  dependant  to  support  herself  ; 

(2)  lack  of  separate  means  ;  and 

(3)  a  legal  claim  for  support  existing  at  the- 
date  of  death. 

Addie  &  Sons'  Collieries,  Ld.  v.  Trainer, 
[(1905)  7  F.  115— Ct.  of  Sess. 
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Xiability  of   Master  for  Jnjury  to   Servant— 

( 'iiutiiiucd. 

111.  Wife  liriiuj  apart  from  Hasbaiul  and  not 
soipjiorted  by  hlni —  Workmeit'ii  Compnisation 
Act,  18'J7  (CO  &  (il  Vict,  c.  37),  s.  7  (2).]— A 
woman  had  (by  their  mutual  consent)  for  four- 
teen years  lived  apart  from  her  husband,  and 
Jrad  been  supported  by  her  illegitimate  son. 

Held— that  she  was  not  a  "  dependant"  of 
lier  husband  within  the  meaning  of  sect.  7  (2)  of 
the  Workmen's  Compensation  Act,  1897. 

TUEXERS,  TvD.  /•.  Whitefield,  (1905)  6  F.  822 

[— Ct.  of  Sess. 

112.  Ifuxhind  havinij  left  Wife  at  date  of 
■death — Worltmen\t  Compensation  Act,  1897  (<iO 
Jt  01  Vict.  e.  37),  .•*.  7  ;  subs.  2  ;  Sched.  I.,  cl.  1  (a).] 
— Until  about  four  months  before  a  workman  met 
with  an  accident  causing  his  death,  he  lived  with 
his  wife  and  children,  and  supported  tiiem  by  his 
•earnings.  About  four  months  before  his  death 
the  workman,  who  was  then  out  of  work,  left  his 
■wife,  taking  one  of  the  children  with  him.  He 
sent  the  child  back  about  a  month  before  his 
•death,  but  he  did  not  come  back  to  his  wife  nor 
did  he  send  her  anything  for  the  support  of  her- 
iself  and  the  children.  During  his  absence  his 
wife  obtained  work,  and  received  help  from  her 
iriends,  and  for  one  week  was  in  the  workhouse. 
In  her  evidence  she  stated  that  she  expected  her 
!husband  back  every  day  to  provide  a  home.  The 
widow,  on  behalf  of  herself  and  the  children, 
•claimed  compensation  under  the  Workmen's 
Compensation  Act,  1897.  The  county  court 
judge  held  that  the  widow  was  depentlent  upon 
the  deceased's  man's  earnings  at  the  time  of  his 
•death,  and  awarded  her  compensation. 

Held— that  there  was  evidence  upon  which 
the  county  court  judge  could  properly  find  that 
the  widow  was  dependent  upon  the  deceased 
man's  earnings  at  the  time  ot  his  death,  and 
-was  therefore  entitled  to  compensation. 
€OULTHARD  r.  CoNSETT  Ikon  Co.,  Ld.,  [1905] 

[2  K.  B.  8<;i)  :  22  T.  L.  R.  25  ;  75  L.  J.  K.  B. 
(JO  :  5-1  W.  R.  139  ;  93  L.  T.  756— C.  A. 


113.  Deserted  Wife  Unable  to  Support  Herself 
—  Worhmeii's  Compensation  Act,  1897  (60  &  (il 
Vict.  c.  37),  s.  7  (2).]— A  husband  deserted  his 
wife  in  1901  and  contributed  nothing  to  her 
.support.  In  1901,  when  he  was  accidentally 
killed  in  the  course  of  his  work,  she  was  unable 
to  earn  anything. 

Held— that  the  sheriff  had  rightly  decided 
that  she  was  a  "  dependant "  of  her  husband. 

Turners,  Ld.  v.  WJiifefield  (No.  Ill,  supra) 
<listinguished. 

Sneddon   /•.  Addie  &  Sons  Collieiiies,  Ld., 
[(190."3)  6  F.  992— Ct.  of  Sess. 

114.  Dauqliter  Jlouselieeper  —  Workmen's 
Compensation  Act,  1897  (60  &  61   Vict,  c.  37), 

-«.  7  (2).] — A  daughter  who  had  lived  at  home 
but  earned  regular  wages  at  a  laundry,  was,  by 
reason  of  her  mother  s  death,  compelled  to  give 
up  her  work  and  manage  her  father's  house,  re- 
ceiving from  him  board,  lodging  and  clothes,  but 


no  wages.     He  was  subsequently  killed  by  an 
accident  in  his  employment. 

Held — that  the  daughter  was  a  '■  dependaiit "' 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897. 

Moynes  v.  Wm.  Dixon,  Ld.,  (1905)  7  F.  386— 

[Ct.  of  Sess. 

115.  Father  and  Son — Workmen's  Compen.m- 
tion  Act,  1897  (60  &  61  Vict.  c.  37).  s.  7  (2).]— A 
father,  in  somewhat  precarious  health,  but  with 
no  dependants,  was  earning  25.y.  i)er  week.  His 
son,  who  did  not  live  with  his  father, earned  2i6-. 
per  week,  but  made  a  considerable  extra  income 
by  bookmaking,  and  gave  his  father  lO.f.  a  week 
or  therealx)uts.  The  son  having  been  accidentally 
killed  in  his  employment. 

Held— that  the  father  could  not  be  said  to  be 
in  part  "  dependent  "  on  the  son's  earnings. 

Arrol  &  Co.,  Ld.  r.  Kelly,  (1906)  7  F.  906— 

[Ct.  of  Sess. 

116.  Foreigner  Working  and  Killed  in  United 
Kingdom —  Wife  in  Foreign  Country — Work- 
mens  Conipen.^ation  Act,  18!I7  (60  &  til  Vict. 
c.  37),  s.  7  (2).]— In  December,  1903,  a  Pole  came 
to  Scotland,  where  in  the  course  of  his  employ- 
ment as  a  miner  he  was  killed  in  August,  1904. 
During  that  period  he  remitted  £1  a  week  to  his 
wife,  who  remained  in  Poland,  and  who  lived  on 
her  husband's  remittances  supplemented  by  her 
own  earnings  as  an  outdoor  labourer  at  a  wage 
of  \kl.  a  day,  and  by  contributions  from  her 
father. 

Held — that  the  wife  was  partially  dependent 
upon  her  husband's  earnings  at  the  time  of  his 
death. 

I  Baird   i:  BiRSZTAN,  (1906)  8  F.  438— Ct.   of 

[Sess. 

I  117.  Wife  liring  apart  from  Husband  — 
1  Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7  (2).]— A  woman,  married  in 
July,  1904,  lived  with  her  husband  in  Glasgow, 
and  was  supported  by  him  till  October,  1904, 
when,  being  out  of  work,  he  went  to  Dublin  to 
seek  employment.  He  obtained  employment 
there  from  the  respondent  in  January,  1905,  and 
shortly  afterwards  was  accidentally  killed  in  the 
course  of  his  employment.  From  the  time  the 
husband  left  Glasgow  until  his  death  he  did  not 
contribute  anything  to  the  support  of  his  wife, 
who  went  to  reside  with  her  father  in  Glasgow, 
and  was  sujjported  by  him. 

Held  (Fitzgibbon,  L.J.,  dissenting)— that  the 
widow  and  her  child,  born  after  her  husband's 
death,  were  wholly  dependent  upon  the  earnings 
of  the  workman  at  the  time  of  his  death  within 
the  meaning  of  sect.  7,  sub-sect.  2  (a). 

Queen  v.    Clarke,    [1906]     2    Ir.    R.    13.5— 

[C.  A.  (Ir.) 


118.  ••  Wholly  dependent  v/mu  his  Earnings" 
—  Workman  receiring  Contributions  from  '''''"'*^ 
Widow  —  Workmen's  Compensation  Act,  1897 
(CO  &  61  Vict.<'.37),  s.  7  ;    Sched.  I.,  par.  1  00-J 
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Xiability   of   Master   for   Injury   to   Servant— 

CVnitlnucd. 
— A  widow  and  children  of  a  deceased  worlcman 
are  none  the  less  "  dependants  wholly  dependent 
upon  his  earnings"  within  the  meaning  of 
,Sch.  I.,  par.  1  (a)  (i.),  of  the  Workmen's  Com- 
pensation Act,  1S'.)7,  because  the  workman  has 
been  enabled,  by  the  receipt  of  moneys  from  his 
wage-earning  sons  or  of  moneys  coming  to  him  1 
from  otlier  channels,  to  augment  the  fund  out 
of  which  he  has  maintained  his  household.  If, 
however,  a  workman's  wife  has,  at  the  time  of 
his  death,  independent  means  of  support  uf  any 
kind,  which  are  not  derived  through  him  and 
which  he  could  not  have  appropriated  without 
her  consent,  such  as  private  income  or  earnings 
of  her  own,  the  case  is  one  of  partial  dependence 
•on  her  husband's  earnings. 
Senior  r.  Fountains  &  Burnley,  Ld.,  [1907] 
[2  K.  B.  563  :  7(J  L.  J.  K.  B.  928  ;  97  L.  T. 
562  ;  23  T.  L.  K.  634— C.  A. 

119.  Wife  not  rcceirbui  Sitpport from  Husband 
—  Presumption — Child' en  ventre  sa  mere  — 
Workmen's  Compensation  Act,  1897  ((iO  &  61  Vict. 
e.  37),  *.  7,  suh-s.  2  ;  Sched.  I.,  par.  1  («).]— There 


made  a  claim  for  compensation  under  the  Work- 
men's Compensation  Act,  1897,  but  before  a 
request  for  arbitration  was  filed  she  died.  Her 
administratrix  thereupon  commenced  proceed- 
ings for  arbitration  under  the  Act,  claiming  to 
be  entitled  as  administratrix  to  any  sura  which 
was  due  to  the  widow  from  the  deceased  man's 
employers.  The  county  court  judge  made  an 
award  in  her  favour. 

Held— that  the  Act  gave  to  the  widow  of  the 
deceased  workman,  she  having  made  a  claim  for 
compensation  under  the  Act,  a  statutory  right 
to  receive  from  the  deceased  man's  employers  a 
sum  of  money  ascertained  by  the  Act,  and  that 
the  statutory  right  to  that  ascertained  sum  passed 
1  to  her  personal  representative. 

0' Donovan  v.  Cameron  ([1901]  2  Ir.  R.  633, 
No.  103,  supra)  distinguished. 
Darlington  v.  Roscoe  &  Sons,  [1907]  1  K.  B. 

[219  ;  76  L.  .J.   K.  B.  371  ;  96  L.  T.  179  ;  23 
T.  L.  E.  167— C.  A. 

122.  Separate  Bi<jht  from.  Wo rli man— Work- 
man fjoinq  hack  to  Work  —  Abandonment  of 
Bights  against  Emploger—  Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  e.  37),  Sched.  /.]— 


is  a  presumption  that  a  wife  is  dependent  upon  |  ^  collier,  who  "was  injured  by  an  accident,  by 
lier  husband  within  the  meaning  of  the  Work-  |  a^i-genien't  with  his  employer  was  paid  half  the 
men's  Compensation  Act,  1897.  That  presump-  i  ^j^^Qmjj  of  hjs  average  weekly  earnings  during 
tion  can  be  rebutted,  but  it  is  not  rebutted  by  |  incapacity.  He  then  returned  to  work,  and  was 
the  mere  fact  that  the  husband  has  deserted  his  |  gn^pioyed  on  different  work  in  the  same  colliery, 
wife,  or  by  the  fact  that  the  husband  was  not  |  j^j^  former  place  having  been  filled  up.  Nothing 
■contributing  towards  his  wife's  maintenance  at  j  ^^g  ^^^^^^  about  continuing  the  weekly  payments 
the  time  of  his  death  ;  nor  is  it  sufficient  to  1  ^^.  ^Yieh-  cessation,  but  his  wages  were  higher 
rebut  the  presumption  that  the  wife  was  sup-  j  ^j^^^^^  ^.j-^^^  were  before.      He  worked  for  about 


ported  by  her  relatives,  or  that  she  was  earning 
.■small  sums  by  her  own  work,  or  was  in  the 
workhouse  at  the  time  of  his  death. 

A  child  en  ventre  sa  mere  at  the  time  of  the 
husband's  death  and  subsequently  born  alive  is 
to  be  deemed  to  have  been  born  at  the  time  of 


'  a  year,  when  he  died  from  the  effects  of  the 
i  accident.  His  widow  having  claimed  compensa- 
}  tion  under  the  Workmen's  Compensation  Act, 
I  1897  :— 

I      Held— (1)  that  there  was  no  evidence  that 

the  death,  and  is  therefore  a  •'  dependant"  wi^h^n    the  workman  by  going  ^^ck  J^J^^^J  had  agr^^^^^^ 

'  1        -   _  '  ^Q  abandon  his  rights  against  his  employei,  ana 

that,    therefore,    his    widow    was    entitled    to 


the  Workmen's  Compensation  Act,  1897 

Williams  r.  Ocean  Coal  Co.  [1907]  2  K.  B. 
[422;  76  L.  J.    K.   B.   1073; 


23  T. 


97  L.  T.  150  ; 
L.  R.  584— C.  A. 


120.   Cranddaui/hter—  Workmen's    Compensa- 
tion Art,  1897  (60  &  61  Vict.  c.  37),  .<.  7  (2).]—  | 
A  workman  had  for  eight  years  supported  A.,  a  ■ 
c^hild  of  his  deceased  daughter.    The  girl's  father 
had  not  been  heard  of  during  that  time,  and  it 
was  not  known  whether  he  was  alive  or  dead  ;  j 
nor  was  anything  known  as  to  his  parents.     The 
workman  was  killed  by  an  accident   while   at  j 
-work,  and  left  a  son  and  daughter.  | 

Held — that  A.  was  a  dependant. 

Cooper  v.  Fife  Coal  Co.,  [1907]  S.  C.  564— 

[Ct.  of  Sess. 

121.  JJeath  of  Dependant  before  Compensation 
Assessed— Big  fit  of  Personal  Bepresentative— 
Worknum's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  .«•.  2,  7  (2),  Sched.  I.,cl.  1  (a)  (i.).]— 
A  workman  was  killed  by  an  accident  arising 
•out  of  and  in  the  course  of  his  employment.  He 
left  one  dependant,  his  widow,  who  had  been 
wholly  dependent  upon  his  earnings.     The  widow 


I  compensation  ;  and  (2)  that  a  workman's  depen- 
!  dants  had  an  independent  right  to  claim  com- 
'  pensation  which  the  workman  could  not  deprive 
j  them  of,  provided  that  the  employer  paid  no 
\  more  in  all  than  the  maximum  sum  as  com- 
pensation. 

Williams  r.  The  Vauxhall  Colliery  Co., 

[Ld  ,  [1907]  2  K.  B.  433  ;  76  L.  J.  K.  B.  854  ; 

97  L.  T.  559  ;  23  T.  L.  R.  591— C.  A. 


(g)  Indemnity. 

123.  Indemnitg  by  Person  ioho.^e  Xegligence 
cau-ted  the  Injury — Ci»<ts  of  Compensation  Pro- 
ceedings—  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  6.]— Where  an  employer 
is  entitled,  under  sect.  6  of  the  Workmen's 
Compensation  Act,  1897,  to  indemnity  from  a 
third  person  in  respect  of  compensation  payable 
to  a  workman  for  an  injury  for  which  that  third 
person  is  liable,  the  indemnity  includes  the  costs 
of  the  comyiensation  proceedings  as  well  as  the 
amount  of  the  compensation  awarded. 
Great  Northern  R\'.  Co.  r.  Whitehead  & 
[Co.,  Ld.,  (1902)  18  T.  L.  R.  816— Darhng,  J. 
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[EsGETEEaBTSTG  Co_  LD-,    IK'S"  1  K.  B.  42S  ; 
72  L.  J.  K.  B.  222 ;  *h  L  I.  z3y  :  1&  T.  L.  B. 

-Kfaujedr,  J. 


2«>> 


125.   Utdertaher — Smi-Gmtraettrr — Aeeidetd 
dme  t»  Head,   OnineUn-'s  Xegligtntr — Work- 
mcMt  ChmpemMotiam  Act.  1«&7  (»>J  fc  61  VkS-  c.  37> 
js.  1,  -1,  7/ — A  wockman  obtained  an  awazd.  of 
conftensatiMi    a^ainsx    a  ooDuactor  who  bad  • 
nndertakeii  the  CKSioaa.  dt  a  birilding.     The  j 
cxjotiactoT  then  claimed  to  be  indemnified  Inr  \ 
the  wotfanan's  imw»«'«Ha*«»  em{dojer.  who  bad  | 
sob-eantzaeted  to  do  the  amamental  earring:     | 

Held — that  he  nas  entitled  to  an  indemnitr.  \ 

Qmaere,  vfaat  vonld  hare  been  his  i^fats  if 
tbe  aceJAept  bad  been  dne^  as  was  allfged,  to  ' 
his  own  negligence.  ' 

TomsG  r.  Bhtsd,  (1905)  6  F,  666— Ct.  of  Sess. ! 

136,  rndertaler—&A-Camtraaor— Bight  U 
■e—Workmetit  OmfemMCtioH.  Act,  1897  (60  k  61 
Vict.  r.  37j,  *.  1,  «s^«.  3 ;  *.  4.}— The  plaintiff 
was  tbe  c  ^traetco'  for  the  ezection  of  a  boHdiug. 
a  pc«tj<ai  of  tbe  wcxk  on  wh5cfa  tbe  dtfendam 
had  EolMxnttacted  with  him  to  execute  While 
e^aged  on  the  wcsk  whi<^  the  «lef aidant  bad 
madotalken  to  execute  a  worlanan  in  the  emploj- 
ment  of  the  d^ndant  was  injnred  by  an 
aoddent,  and  became  oititled  to  claim  cooi- 
penaation  under  the  Wotbnoi^s  C^npeDsatioii 
A  :  -  ~  He  gaTe  notice  iA  the  aotadeiit  u> 
I..  T.    w^j  entgred  into  an  agreenteut 

w..^  '    -    •^  '     ^    weekfy  Bom  dniiug 

iDcap^.  .^xeopcn  bcougfat  an 

aetkx.  ^  .-^inst  the  defendant^ 

claimiii^  uiOciiiiuiy  iiuiu  iaiffi  tmder  sect,  l  ctf  tbe 
Act.  ne  defendsEit  contended  that  tbe  plain- 
-  ;S  ooold  only  enfuaoe  his  ri^t  to  an  indemnity 
r  an  artatzaiicai  under  the  Act  and  vtA  by  an 
^jlioiu 

U£ix» — that   the   plaintiff   was   entitled   to 
bring  an  action,  and  that  the  fact  that  the 


- ----     -.''  TVis  iic«i  a   v&rxj  to   tee  agreement 

z^'j.^-  z;   iiaerencs. 

EvA^i  r.  Cook.  La^scashiri:  a^td  York>htef. 
~Iv^T^*xrF:  Co_  Ld_  thini  j^anies,    'X'^yh 
1  K.  B.  .>o  :  74  L.  J.  K.  B.  &5  :  .53  W.  B.  ^l'; 
SJ2  L.  T-  43  ;  21  T.  L.  B.  4i— ^.  A. 

127.  Aetfptamee  ef  Termu  htf  mmicrUiiag  tie- 
Wark—BmiUiMg  Cmtnux—Smh-Cbmtraetfrfrr 
Part  of  Wcrk — Claimi  under  Werkmien't  Orm~ 
pefoail-n  Aer.  l^S'7  —  I»demmitjf  met  iigmei  hy 
Smh-Ctininutt»r.'^ — A  cc^itiactor  for  the  erecti<Hi. 
cc  a  boilding  agreed  to  employ  sab-contractoxB 
jyl<'fTf<l  by  the  an^tect  to  do  certain  parts  of 
the  wGxk.  The  architect  selected  the  defendant 
to  do  the  carving  wort,  and  the  contractor  sent 
Kim  a  written  order  to  execute  the  whole  of  the 
earring,  the  order  ocndoding  as  fdlows  :  "  Too 
agree  in  accepting  this  order  to  sign  and  send  per 
return  of  post  tbe  oiclosei  aocidtnt  indemnity." 
The  indonnity  was  to  hold  the  contractor  and. 
amy  insurance  company  with  wh<m  he  might  be 
inaired  barailpsB  against  all  claims  under  tbe 
W<3km6n's  CompoiaaticMi  Act,  1S97,  by  any 
pers«i  in  the  defendant's  eanployment  upc« 
sacik  work  in  reject  of  any  accident.  The 
dpfrnHant  did  not  ictum  any  answer  to  the 
ordo*,  nffl"  did  he  sign  the  indonnity  form,  bat 
I  he  went  on  with  the  work.  An  accident  iuippened 
to  a  woibnan  enployed  by  him  upon  the  work, 
for  which  the  OMitractc*-  had  to  pay  compensation 
undo' the  Workmen's  C«npen-ation  Act.  1?&7. 
The  contractor  claimed  indemnity  from  the 
•  de&ndant. 

j  Held— tfcat  the  defendant  executed  the  worit 
I  upon  the  ivjtuig  of  the  order  given  to  tim  by 
i  the  ctmtractor  and  of  the  indemnity  enclosed 
with  it,  and  that  he  was  liaUe  to  indemnify  the 
;  coDtJacbsr. 

'  JoHX  Geeexwood,  Ld.  r.  Hawklsgs.  (1SNJ6) 
[23  T.  L.  B.  72— Bigham,  J. 

\  See  alto  Xos.  67,  331.  345,  349, 3oCi,  357. 


(h)  JvzifldietioiL 

128.  Praetiee  —  Atcard  ~  enforceable  a*  tt 
County  Gnrt  Judgment  ~ — OrdUrr  of  Committal 
— JmdgmeMt  Snmnurn* — Wurkmen'i  Contj/enaation 
Aft,  1>V7  (60  k  61  Tjct.  c.  37>,  Sched.  II.  (»>— 
iMhtort  A/^,  1869  (32  k.  33  Vict.  c.  62),  *.  o.j 
—  The  Workmen's  Compensation  Act,  1897, 
SibeL  IL  (8j,  provides  that  tie  memorandom 
of  tbe  compensation  awarded  \jj  the  arbitrator, 
when  recoTded  as  therein  pioviled,  "  shall  for 
all  purposes  be  enforceable  as  a  county  court 
judgment." 

Held — that  *•  enforceable  as  a  county  court 
judguient  '  means  that  all  modes  wbich  a  county 
court  jivlge  has  for  enforcing  obedience  to  his 
jolgmcnts  should  be  available  to  ihe  person  in 
whose  favour  the  award  operates,  to  that  the 
debtor  may  be  coerced  into  obeying  by  an  order 
committing  him  to  prison  under  sect.  5  of  the 
Debtors  Act,  1869. 

Bailey  r.  Plaxt,  ^9  '11  1  Q-  B.  31  ;  70  L.  J. 

fO.  B.  63  :  6.5  J.  K  49  :49  W.  B.  1  j3  ;  83  L.  T. 

459  ;  17  I.  L.  B.  48— C.  A. 
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T.iahflity   of    Y.^i'.i~   foT   IiijTuy   ZQ   Serrar: — 

Contiftned. 

129.  Arbltratiom  —  Crmditieim  prtetiewt  t»  — 
Liability  to  pan.  or  Am«umt  «r  Dmratif^  ef  Com- 
peniotu^m — WfflJy  Paymewt  dr-~r  Irrf-pafify 
,'f'n/fifper  eeiv.  »f  Anra^  W  ^* — 

Worhmews  CompeiiMtiom  Aet.  1  -    "  Vict. 

<•.  37).  f.  1.  fub-i.  3._ — A  w.  rkp: 
tared  for  work  thp^ugh  an  aK-ic^ 

•cf  his  errplovmenr.    His  emplrvi  - .. ;  __ — 

to  pav  Mm  ihe  maxinmiii  weekly  payments  t>TC- 
Tided  for  by  <cii«L  I_  sect.  1  Q}%  '-'^  ^^«  Work- 
men's Compensation  Act.  1897.  mvfer  such  circum- 
stances, nan  ely.  one-half  of  the  wage  which 
lie  was  earning  previously  to  the  accident.  These 
payments  continued  for  a  period  l«etween  five 
and  six  nion:hs,  when  a  correspondisice  took 
place  as  to  a  sertienient  for  a  lump  sum.  and  in 
the  end  the  workman  nled  a  request  f>  'r  arbitri- 
xion. 

Held — that  no  question  had  an^»  under 
sect.  1.  sub-sect.  3  of  the  Workmen's  CcBDpoBsitioii 
Act,  lSi»7.  as  to  the  liability  to  pay.  the  atmoont 
-or  duration  of  compensation  :  because,  oa  the 
workman  sustaining  ihe  injury,  the  employers 
o">mmenced  and  cr-nrinued  to  p?.;  '  "■  ""eekly 
all  that  he  coiIi  tvesibly  re  e:  way 

■of  compensation  under  the  Act  ;  .:  thext 

was  therefore  no  qaesti<Mi  for  artHtraiioo  onder 
the  sub-section. 
Field  r.  Loxgdes  &  Soxs.  '19"2~  1  K.  B.  47  : 

[71  L.  J.  K.  B.  leo  :  66  J-  P.  291  :  o.>  W.  K. 
212  :  So  L.  T.  571  :  IS  T.  L.  B.  65— C.  A. 

3";^. — See  also  Jt'mes  t.  Great  Central  Sw. 
<tf_  IS  T.  L,  B.  66 — C.  A-,  where  the  Court 
allowed  the  appeal  on  the  same  gr:'unds  as  in  the 
preTious  case. 

ISO.  B^ith  ir  TTT/i'-u-*  .:-rv  -^  "  / 
We^ilw  Sum — SiaAt  ■/  JJe^vuit:  ,'j  -  t>  -.- 
j>eM^rtu>m —  Worim^a'^  Co'ityei.<t::\\'i  A,.z.  1S?7 
<^6t)  &  61  Tier.  t*.  37).  #.  7.  ;^-^Af.  i.,  i;a')  (^i-X^ — 
AVhere  an  awaxvl  of  a  weekly  sum  had  been  made 
to  a  workman  who  was  injured  by  an  accident, 
and  some  months  afrerwarvls  he  died,  and  his 
•dependants  applied  ;  sation  under  the 

Workmen's    Compe.  -  1S97,  claimine 

three  years'  wages  ai       _.  .  g  credit   fo?-  the 
weekly  payments  already  made  to  the  workman: 

Heejj — that  there  was  jurisdiction  to  entertain 
the  claim. 
O'Keefe  r.  LOTATT,  vl*>2)  IS  T.  L.  B.  57— C.  A. 

131.  A^'df^t 


dictfoQ  to  bear  ani  .rtennine  the  wofLnan's 
appliciu.xi  for  ec-  un-3a^  the  Wcak- 

mei's  C<MDpessati>: :  ■    ".as  the  vtKds  "if 

they  reside  ra  dicer e_;  i^tricts'"  in  ^  9  of 
Schei.  IL  mean  the  disCricss  of  snr  Coait 
of  the  Cnited  Kingdom  viiicfa  has  }iizi9d%tioQ 
under  the  Act :  ^sd  thax  the  piw^dare  as  to 
serrioe  •:•!  pr'icsedinas  beiB^  effected  by  leaistaed 
letter  was  applicable  to  the  wh-cfe  area  whi<^  is 
within  the  ambit  of  the  Act. 
Bex  r.  OwEf.  'ly.j2~  2  K.  B.  436  :  71  L.  J.  K.  B. 
:77';' :  S7  L-T.  2y>  :  IS T.  L.  B.  701— Kt.  Ct. 

1S2.  A  .<*»**'«  emt  •.'/■ — A  Mf  f*  Wi/ri  mt  *iJ  W^fe* 
ax:  "  tifd^i* — P  /""  mimmlAKmri 

—  ■  Cifmpemie  >Ji7  («*  fc  « 

Vi::  "  -  '--I'i.  7.  '  1  — --  -  istafingerhy 
an  a:::  r:.".  a:.'.  ~Ai  "r^p^jr^iniy  iaeaparitatyd  ; 
dur:  g  :i:  i  L^-  '-  ^  emplc>yeis  paid  Mb  his 
fuH  weekly  wa.ges-  Su'oeejueitlT  thssj"  o^ezed 
to  take  him  back,  and  on  his  refo^l  to  letma 
thr"      -  oed  the  payinaits. 

I  en  toe^  o^ior  voi^  but  made  a 

clai—  ^_ .:._-:  his  late  emfdkvyoR  mida^  the  Art 
of  1S97.  He  admitted  that  he  was  abte  to  do  all 
his  old  work. 

HTH^n — that  he  w:^  not  aititied  to  iasEst  upcHi 
a  n o-minal  award  in  his  faroor  in  cades  to  pie- 
serre  his  rights. 

<^1S»>4)   5  F.   1146— 
jjCt  of  Sess. 


HrSBA^D     r.    C-OIPBEI 


—  i^riK- 


Wi'rim-i'i  l\>-::'r\.<  ^    '  i  Ti?t. 

<-.  37).  ;vA«^-  II-  cL  9—  •IV- i  r,c  ^ ^  .. 
Sules.   r.    15.] — ^A   workman    wss  " 

accident  arising  out  of  and   :  -        - 

his  employment  by   the  resp-  -     ■ 

on  a  wharf,  w'nich  w:-;  c  -  -  -^  ,       - 

of  the  Newport  (Mo / 

respondent  Eoberts-:  ~  "  ^ 

residing  and  carrying  on   "ousii'KrSS   lu  uo^iSgc-'-v. 
and  the  workman  resided  in  England. 

Held — that  the  county  court  judge  or  the  dis- 
trict in  which  the  worfanan  resided  had  juris- 


1S3.  A^r^esiext  t:  r^.'WjvtW  Pai/'meiiti — Jli*- 
t^presextatU'M  —  TI~ >>-«»<<•'«"#  Comene^iut't: %  Aet, 
1S?7  (6t»  JL  61  Vicr.  ;.■.  -37^>tr."t;j  A^dif  AfW- 
iK<r»t.~ — The  app^eHant.  wL;-  h^  been  employed 
by  the  respondenrs.  sTistsined  an  aocideni:  for 
whidi  he  was  in  receipt  of  IS*,  per  week  under 
a  recorded  agreement.  He  wis  paid  this  sum  for 
nearly  a  year  prior  to  September  3rd-  I'X»3.  On 
that  date  he  was  induced  by  the  manager  oc  an 
insurance  comp<iiiy  with  whom  the  xesp-rnieDts 
were  insure^i  to  a'^??pr  £2>  in  foil  satisfaction. 
In  an  acti^n  for  rescission,  it  wtjs  pr':'Ted  that 
the  appellant  o«;uId  ne^er  work  again,  wfcerese 
the  manager  had  lai  him  to  belieTe  that  the 
dx'tor  had  repc^rteu.  t'tat  he  cjuld  resume  w.?i 
in  October. 

Held — ^that  on  the  facts  there  had  been  mis- 
lepresentatioo,  and  that  the  agreement  should  be 
set  aside. 

CALED«>y     SHIPBTILDIXG       Co.      r.      CROSSA^f. 

[1906]  W.  X.  ItH— H.  L.  (Sc-I 

134.  A^:  cvwf  i«f  —  I'Krfif'jtemi  A^r^eatfjut  — 
SttH'jHi^e'tf  Puk ii<rt's  t' •«  G-'Msmd  fAttt Imntijmeiif 
M^ifCeaA--:  —J. -'":-"  PrveeJiHff  hv  Wieri- 
siax — ''  <  Jrf.lS97(,60A:61 

Yict.  <-.    "      ^  ^      —  A  firm  of  employes 

admitting:!:  '.   ^  iiy  compensativia  to 

A  -  a^reevl  t  i:^  oJ.  a  week  -  during 

-'-:  -    -xl  o:   -i.~  "    The  agreemenc 

■e'^isterevi  .nployers  made  the 

,_  _-_     -Tymenis  vi  :ember  14th.  l^JS, 

when  they  ce-tsevi  to  make  payments,  alleging 
that  A.  's  incapacitx  had  ceasev^l.  and  offering  him 
work  at  full  wages,  which  be  declined.  In 
March.     1905.    A.    instituted    ar'oitration  j«w 
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cceclings,  asking  that  the  employers  should  pay 
him  125.  5rf.  a  week  from  December  14th,  1903, 
until  further  order  of  the  Court. 

The  sheriff,  as  arbitrator,  found  that  A.'s 
incapacity  had  ceased  by  December  14th,  1903, 
but  ordered  the  employers  to  pay  to  A.  12.s\  bd. 
a  week  from  December  14th,  1903,  to  the  date  of 
his  award,  and  held  that  the  employee  were  not 
liable  for  any  further  compensation. 

Held — that  the  award  could  not  be  supported, 
for  if  A.'s  application  was  made  under  the  agree- 
ment, the  sheriff,  as  arbitrator,  had  no  power  to 
enforce  the  agreement  as  to  arrears  of  compensa- 
tion due  under  it ;  and  secondly,  if  the  applica- 
tion was  for  the  purpose  of  settling  compensation 
by  arbitration,  A.  was  not  entitled  to  the  com- 
pensation awarded,  the  sheriff  having  found  in 
fact  that  his  incapacity  had  ceased  by  December 
14th,  1903. 

Quaere.,  whether  an  unrecorded  agreement  to 
pay  compensation  under  the  Act  remains  in 
force  until  formally  terminated  or  moditied  in 
terms  of  the  Act. 

COLVILLE     r.     TiGTJE,     (190«)     8.     F.     179— 

[Ct.  of  Sess. 

See  also  Nos.  271,  300,  305,  308. 

(i)  Medical  Examination. 

135.  ^yor^i'man  Befusing  —  Workmen's  Com- 
2>cnsation  Act,  18!i7  (60  &  61  Vict.  c.  37). 
Sched.  I.  (2).] — Where  a  workman  in  receipt  of 
compensation  is  certified  by  his  employer's 
medical  practitioner  to  be  fit  for  work,  and  he  is 
dissatisfied  with  such  certificate,  he  is  not  bound 
to  submit  to  an  examination  by  a  "  medical 
referee." 

His  refusal  is  not  sufficient  to  disentitle  him 
to  continue  to  receive  compensation.  If,  how- 
ever, the  employers  apply  to  have  the  award 
reviewed,  the  arbitrator  may  send  the  workman 
to  a  "referee"  to  report  on  his  condition. 

Daridsun  v.  Summerlee  and  llossend  Iron   Co. 
(5  F.  991 — Ct.  of  Sess.)  questioned. 
NiDDKIE    AND    BENHAM    COAL   CO.   T.    M'KAY, 

[(1904)  5  F,  1121— Ct.  of  Sess. 

136.  Examuuit'ion  hy  Employer's  Medical 
Prnrt'ifioner  —  Ilcfv.^al  to  submit  to  further 
E.vantination  hy  Medical  lieferee — Suspension  of 
Wrelil II  Pai/tiients  —  Workmen's  Conqjensation 
Act,  1897  (60  k  61  Vict.  c.  37).  Sclied.  I.  (H).]— 
By  Sched.  I.  (11)  of  the  Workmen's  Compensa- 
tion Act,  1897,  a  workman  receiving  weekly 
payments  imder  the  Act  shall,  if  so  required  by 
the  employer,  submit  himself  for  examination 
by  a  medical  practitioner  provided  by  the  em- 
ployer, but  if  the  workman  objects  to  an  examina- 
tion by  that  medical  practitioner,  or  is  dissatisfied 
by  his  certificate,  he  may  submit  himself  for 
examination  to  one  of  the  medical  practitioners 
appointed  for  the  purposes  of  the  Act,  and  the 
certificate  of  that  medical  practitioner  shall  be 
conclusive  evidence  of  the  condition  of  the  work- 
man,     "  If    the    workman    refuses    to    submit 


himself  to  such  examination  .  .  .  his  right  to 
such  weekly  payments  shall  be  suspended  until 
such  examination  has  taken  place." 

Held — that  the  words  "  such  examination  " 
refer  to  the  examination  to  which  the  employei- 
may  require  the  workman  to  submit,  namely,  the 
examination  by  the  employer's  medical  practi- 
tioner, or,  if  the  workman  prefers  it,  by  one  of 
the  medical  practitioners  appointed  under  the 
Act,  and  not  to  the  examination  to  which  the 
workman  has  the  option  of  submitting  if  he  is 
dissatisfied  by  the  certificate  of  the  employer's 
medical  practitioner  ;  and.  therefore,  that  if  a 
workman  has  submitted  himself  for  examination 
by  the  employer's  medical  practitioner  and  is. 
dissatisfied  by  his  certificate,  he  cannot  be  re- 
quired, as  a  condition  precedent  to  his  right  to 
claim  further  compensation,  to  submit  himself 
for  examination  by  one  of  the  medical  practi- 
tioners appointed  under  the  Act. 

Neagle  r.  Nixon's    Navigation   Co.,    Ld., 
[Edwards  v.  Guest,  Keen  and  Nettle- 
folds,  Ld.,  [1904]  1  K   B.  339;  73  L.  J.  K.B. 
165  ;  68  J.  P.  297  ;  52  W.  R.  356  ;  90  L.  T.  49  ; 
20  T.  L.  K.  160— C.  A. 

137.  Revieunng  Award —  Weekly  Payments — 
iVo  Examlnationhy  Medical  lieferee — Effect  of^l 
— The  employers  of  a  workman,  who  had  sus- 
tained injuries,  agi'eed  to  pay  him  13.?.  3^7. 
weekly  as  compensation  under  the  Act,  but  no- 
memorandum  of  the  agreement  was  recorded. 
The  workman,  after  being  in  receipt  of  these 
weekly  paj^ments  for  nearlj'  a  year,  on  the 
requisition  of  the  emploj-ers,  submitted  himself 
to  examination  by  a  medical  practitioner  pro- 
vided and  paid  by  them.  A  certificate  having 
been  granted  by  that  medical  practitioner,  the 
workman  was  dissatisfied  therewith,  but  did  not 
submit  himself  for  examination  to  one  of  the 
medical  practitioners  appointed  under  the  Act,, 
whereupon  the  employers  discontinued  the 
weekly  payments.  The  workman  then  insti- 
tuted an  arbitiation  under  sect.  1,  sub-sect.  3  of 
the  Act. 

Held — that  he  was  entitled  to  do  so,  notwith- 
standing his  failure  to  submit  himself  to  one  of 
the  medical  practitioners  appointed  under  the 
Act. 

JS'iddrie  and  Bcnlnim  Coal  Co.  v.  M^Kay  (5  F. 
1121,  No.  135,  supra),  and  2\eatjlc  v.  jSi,von'>-- 
Navigation  Co.  ([1904]  1  K.  B.' 339  ;  73  L.  J. 
K.  B.  165  ;  68  J.  P.  297  ;  52  W.  E.  3561  ;  9(t' 
L.  T.  49;  20  T.  L.  R.  160— C.  A.,  No.  136, 
supra^  approved  and  followed. 

DaridsoJi  v.  Summertce  and  Mossend  Iron  Co. 
(5  F.  991)  disapproved. 

Strannigan  r.  Baird,  (1905)  6  F.  784— Ct.  of 

[Sess. 

138.  Eerieicuig  Au-ard — 3fedical  Practitioner 
a])j)ointed  lender  Act — Einalify  of  Certijicafe — 
Workmen's  Compensation  Act,  1897(60&(il  Vict. 
c.  37),  Sclied.  1.  (H).] — Where  employers  apply 
for  a  reduction  of  weekly  payments  made  by 
them  to  an  injured  workman,  and  the  workman 
is  examined  by  a  medical  practitioner  appointed 
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under  the  Act,  tlie  certificate  of  such  practitioner 
is  conclusive  evidence  of  the  man's  condition. 

Although,  however,  the  certificate  is  conclu- 
sive as  to  what  work  the  man  is  capable  or 
incapable  of  doing,  the  employers  maj'  give 
evidence  as  to  his  ability  to  get  or  refusal  to 
accept  work  for  which  he  is  certified  to  be 
capable. 

Bryce  &  Co.  V.  Connor,  (1905)  7  F.  193— Ct.  of 

[Sess. 

139.  Ohstructlon  of  Medical  Examination — 
Workman  going  Abroad — Woj-kmen's  Compenm- 
tion  Act,  1897  (60  &  61  Vict.  c.  37),  Sc/ied.  1. 
(11),  (12).] — A  workman  in  receipt  of  weekly 
payments  under  the  Workmen's  Compensation 
Act,  1897,  went  to  Australia  without  notifying 
his  employers  or  leaving  his  address.  The 
employers  having  applied  for  a  review  of  the 
payments  : — 

Held — that  the  payments  should  be  sus- 
jiended  on  the  ground  that  he  was  "obstructing" 
medical  examination. 

FiNNiE  &   Son  r.  Duncan,  (1905)  7  F.  2.54— 

[Ct.  of  Sess. 

140.  Beriewing  Auv/rd — Oh  at  met  ion  of  Jlcdi- 
eal  Examination — Worhnian  gone  to  Ireland — 
Workman's  Compensation  Act,  1897  (60  &  61 
Yict.  c.  37),  Sched.  I.  (11).] — An  injured  work- 
man in  receipt  of  weekly  paj-ments  as  compen- 
sation under  the  Act  of  1897  from  employers  in 
Scotland  twice  submitted  to  examination  by  a 
medical  practitioner  provided  by  his  employers, 
and  was  certified  not  to  have  recovered.  He 
then  went  to  live  with  his  father  in  Ireland. 

Two  months  later  the  employers  called  upon 
him  to  submit  himself  for  another  examination 
in  Glasgow.  He  refused  to  do  so,  rinless  his 
expenses  were  paid  ;  but  offered  to  submit  to  an 
examination  by  any  doctor  in  the  neighbour- 
hood of  his  residence. 

Held — that  he  had  not  refused  to  submit  to 
examination,  or  obstructed  the  same  within  the 
meaning  of  Sched.  I.  (1 1). 

Finnic  ,S'  Son  v.  Duncan  (^siqn-a')  distin- 
guished. 

Baird  &  (;;o.,  Ld.  v.  Kane.  (1905)  7  F.  461— 

[Ct.  of  Sess. 
See  also  Nos.  84,  303. 


(j)  On,  In,  or  About. 

(1)  Agriculture, 

141.  ■■  Agricvltuj-al"  Servant — Accident  away 
front'  Mader's  Premises — Workmen's  Compensa- 
tion Acts.  1897(60  &  61  Vict.  c.  37),  «.  l,and 
1900  (('.3  &  64  Vict.  c.  22),  ss.  1,  2.]— The  Work- 
men's Compensation  Act,  1900,  applies  to  an 
accident  to  a  workman  employed  in  agriculture, 
even  though  the  accident  does  not  occur  in,  on, 
or  about  his  employer's  premises  ;  so,  where  such 
a  workman  was  exercising  his  master's  horse  at 


a  dista'^ce  from  home,  and  was  killed,  the  master 
was  held  liable, 

Sjiithers  r.  Wallis,  [1903]  1  K.  B.  200  ;  72- 

[L.  J.  K.  B.  57  ;  67  J.  P.  381  ;  51  W.  K.  261  ; 

87  L.  T.  556  ;  19  T.  L.  R.  Ill— C.  A. 

142.  Travelling  Threshing  Macliine— Accident 
in  Transit—Worlimens  Compensation  Act,  1900' 
(63  &  64  Vict.  r.  22),  s.  1.]— A  workman  em- 
ployed as  assistant  thresher  and  engine  driver 
by  the  owner  of  a  travelling  threshing  machine, 
drawn  and  driven  by  a  traction  engine,  was- 
injured  while  the  machine  was  being  drawn  from 
a  farm  where  threshing  had  been  finished  to 
another  farm  where  he  was  to  thresh  on  the- 
following  day. 

Held — that  the  workman  was  entitled  tO' 
compensation  under  the  Act  of  1900,  either  on 
the  ground  that  he  was  at  the  time  being- 
employed  as  a  thresher,  or  on  the  ground  that 
he  was  a  person  mainly  employed  in  threshing, 
but  occasionally  in  other  work. ' 

Proctor   v.  Cumisky,    (1905)    6  F.  832— Ct. 

[of  Sess. 

143.  Mai  nig  employed  in  Agriculture — Em- 
ployment on  Farm — Workmen's  Compensation 
Art,  1900  (63  &  64  Vict.  c.  22),  s.  1,  sub-ss.  1;  3.] 
— The  applicant,  who  was  a  skilled  carpenter, 
was  employed  on  a  farm.  He  used  to  keep  the 
fences  and  gates  in  repair  on  the  farm,  and  did 
other  carpentering  work.  For  two  or  three 
months  in  the  year  he  acted  as  gamekeeper  on. 
the  farm,  and  he  also  assisted  at  the  hay   and 

j  corn  harvests,  and  he  made  corn  and  straw 
ricks,  and  did  some  carting,  and  he  sometimes- 
helped  with  the  threshing.  The  applicant,, 
having  been  injured  by  an  accident,  claimed 
compensation  under  the  Workmen's  Compensa-^ 
tion  Acts,  1897  and  1900.  The  county  court 
judge  came  to  the  conclusion  that  the  applicant 
was  employed  in  agriculture  within  sect.  1  of  the 
Act  of  1900,  and  made  an  award  in  his  favour. 

Held — that  there  was  evidence  upon  which 
the  judge  could  so  find. 

Smith  r.  Coles,  [1905]  2  K.  B.  827  ;   54  W.  R. 

[81  ;  22  T.  L.  R.  5  ;  75  L.  J.  K.   B.  16  ;  93 

L.  T.  754— C.  A. 

Buildings  (^Statutory). 

(A)  Construction  and  Repair. 

144.  Building  not  exceeding  ZQfeet  in  Height 
— Mach  inery  —  Workmen's  Compensation  Act^ 
1897  (60  &  61  Vict.  c.  37),  s.  7,  sub-s.  1.]— "If 
machinery  driven  by  steam,  water,  or  other 
mechanical  power,  is  being  used  for  the  purpose 
of  construction,  repair,  or  demolition  of  a  build- 
ing, it  need  not  exceed  30  feet  in  height "  in 
order  that  a  workman  injured  at  any  such 
operation,  may  claim  compensation  in  terms  of 
the  Workmen's  Compensation  Act,  1897. 
MuRNiN  V.  Calderwood,  (1899)  36  S.  L.  R. 

[648— Ct.  of  Sess. 

145.  Building  less  than  30  feet  in  Height,  on 
ichich  Machinery  is  nsed — Workmen's  Compen- 
sation Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  sui-s. 
1.] — A  building  "on  which  machinery  drivea 
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iiability  of    Master   for   Injury   to   Servant—        148.  Mmsurlng   up  PlumhUig    Worli — Worh- 
( lint  I  nurd.  \  vieii's  Compensation  Act,  1897  (()0  &  61  Vict.  c. 

by  steam,  water,  or  other  mechanical  power,  is  ,  •^'))  *• '^•]— A-  contractor  for  the  ei-ection  of  a 
being  used  for  the  purpose  of  the  construction.  '  factory  sub-contracted  with  another  contractor 
repair,  or  demolition  thereof,"  need  not  exceed  I  ^oi'  *^^„^^^^,"tiou  by  the  latter  of  the  plumbing 
30  feet  in  height  in  order  to  come  within  sect.  7, 


sub-sect.    1,   of   the   Workmen's    Compensation 
Act,  1897. 

MeLLOR    *-.  TOMKINSON  &  Co.,  [1899]    1    Q.   B. 
[374  ;  68  L.  J.  Q.   B.  21-t;  ()3   J.  P.  55  ;    47 


\y.  R.240;  79  L.  T.  715 


15  T.  L.  R.  142— 
C.  A. 


146.  Coiiqdftion — Biviiovul  of  Scaffolding — 
Worhmen's  Conq^ensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7,  snb-s.  1.]  — In  order  to  build  a 
■chimney  shaft  exceeding  30  feet  in  height  it 
was  necessary  to  go  down  to  a  lower  level  than 
that  on  which  the  shaft  was  to  stand,  and  to 
-erect  a  scaffolding  on  tlie  lower  level  up  to  the 
foundations  of  the  shaft  for  the  purpose  of 
bringing  up  materials  for  the  construction  of  the 
shaft.  It  was  necessary  afterwards  to  get  down 
the  scaffolding  outside  as  well  as  inside  the 
shaft.  The  day  before  the  accident  the  con- 
struction of  the  Ijrickwork  of  the  shaft  had  been 
■completed,  and  th';  scaffolding  inside  the  brick- 
work and  the  gear  used  in  the  construction  had 
been  removed.  The  shaft  was  in  actual  use. 
The  respondent  was  engaged  in  removing  gear, 
-which  had  been  used  in  the  construction  of  the 
shaft,  from  the  staging  erected  outside  the  shaft, 
when  he  was  injured. 

Held — that  the  accident  arose  in  the  course 
of  employment  on  a  Iniilding  exceeding  30 
feet  in  height,  which  was  '■  being  constructed  by 
means  of  a  scaffolding,"  and  that  the  construction 
was  not  finished  until  the  scaffolding  was  taken 
down,   and   that  the  respondent  was  therefore  '  ^y  loose  bricks  to  keep  them  firm.     In  order  to 


work  of  the  building.  Under  the  contract  it  was 
necessaiy  to  measure  up  the  plumbing  work 
when  finished.  After  the  plumbing  work  had 
been  completed,  but  while  the  building,  which 
exceeded  30  feet  in  height,  was  still  being 
I  constructed  by  means  of  a  scaffolding,  a  work- 
[  man  who  was  in  the  employment  of  the  plumbing 
contractor,  and  who  had  been  employed  on  the 
:  plumbing  work,  was  sent  by  hirn  to  measure  up 
,  the  work.  While  engaged  in  measuring  it  up, 
i  he  was  injured  by  an  accident. 

I  Hei<d  —that  the  measuring  up  of  the  phnnbing 
work,  being  a  necessary  part  of  the  work,  was 
part  of  the  construction  of  the  building,  and  that, 
therefore,  the  workman  was  entitled  to  com- 
pensation under  the  Workmen's  Compensation 
Act,   1897. 

Plant  r.  Wright  i:  Co.,  [1905]  1  K.  B.  353  ; 

[74  L.  J.  K.  B.  331  :  53  W.  K.   358  ;  92  L.  T. 

720  ;  21  T.  L.  R.  217— C.  A. 

149.  Te7)iporarg  Wooden  Structure — Crane 
Platform  for  Building  Operations — Worhmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7,  subs.  1.] — A  steam  crane  i)latform  was 
being  erected  in  connection  with  certain  building 
operations.  The  platform  was  constructed  of 
timber,  supported  by  three  long  wooden  legs, 
each  leg  consisting  of  four  uprights  connected 
together  by  ci'osspieces  of  wood  nailed  to  the 
uprights  so  as  to  form  a  hollow  square,  each 
side  measuring  4J  feet.  The  legs  were  let  into 
the  ground,  and  where  so  let  in  were  surrounded 


construct  the  platform,  planks  were  placed  on 
the  crosspieces  and  ladders  were  placed  on  the 
planks.  The  ladders  and  planks  were  the 
scaffolding  by  means  of  which  the  platform  was 
erected.  The  platform  was  intended  to  carry  a 
crane  for  the  purpose  of  raising  njaterials  for  use 
in  the  permanent  building,  and  when  the  latter 
was  completed  the  platform  would  be  removed. 


entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897. 

Frid  v.  Fentox,  (1900)  69  L.  J.  Q.  B.  437  ;  82 
[L.T.  193  ;  16  T.  L.  R.  267— C.  A. 

147.   ^]'ll  itea:asli inq —  Worltmen's  Compensation 
Act,   1897  (60  &  61  Vict.  c.  37),  s.  7,  suh-s.  1.]  — 

A  workman  was  employed  in  a  house  exceeding  ;  A  workman,  who  was  emploj^ed  in  the  erection 
'30  feet  in  height,  and  at  the  top  of  the  stair-  ;  of  the  crane  platform,  was  injured  by  an  acci- 
case  there  was  a  structure  which  was  admittedly  dent  arising  out  of  and  in  the  course  of  his 
a  scaffold,  and  on  this  the  workman  was  standing  employment.  At  the  time  the  erection  was  over 
for  the  purpose  of  whitewashing  the  ceiling  of  30  feet  in  height,  though  the  permanent  building 
the  staircase,  and  while  so  employed  he  fell  and    had  not  reached  that  height.     In  proceedings  to 

assess  compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  the  county  court  judge 
found    that    the    structure    was   a   "  building " 


Avas  killed.     His  widow  claimed  compensation 
Held — the  whitewashing  was  a  repair  within 


the  meaning  of  sect.  7,  sub-sect.  1,  of  the  Work 
men's  Compensation  Act,  1897. 

Wood  V.  Walsh   4-  Sons  ([1899]  1  Q.  B.  1009; 
68  L.  J.  Q.  B.  492  ;  63  J.  P.  212  ;  47  W.  R.  504  ; 
80  L,  T.  345  ;  15  T.  L.  R.  279— C.  A.,  No.  156, 
infra"),  is  over-ruled  bv  Iloddinott  v.  JVeicton, 
C/iambers   cf   Co.,   Zf?.'([1901] 
I/.  J.  Q.  B.  150  ;    49  W.  R.  380 
17  T.  L.  R.  134— H.  L.    (E.)). 
iufra). 

Dredge  r.  Conway,  Jones  &  Co.,  [1901]  2  K.  B. 

[42  ;  70  L.  J.  Q.  B.  494  ;  49  W.  R.   518  ;  84 

L.  T.  345  ;  17  T.  L.  R.  355— C.  A. 


within  sect.  7,  sub-sect.  1,  and  that  the  workman 
was  entitled  to  compensation. 

Held — that  it  was  a  question  of  fact  'whether 

a  particular  structure  was  a  "  building  "  within 

the  Act,  and  that  the  Court  could  not  hold  as  a 

A      C  ^49"^' 'to  ''  matter  of  law  that  a  temporarj'  wooden  structure 

84   L*    T  '  1  •  '  ^^^^^^   ^^  ^^^^    crane    platform    could  not   be   a 

QSee  No.  *159/"^™il^^'"g-" 

Alyward  v.  ]\Iatthews.  [1905]  1  K.  B.  343  ; 

[74  L.  J.  K.  B   336  ;    53  W.  R.'292  ;    92  L.  T. 

189;  21  T.  L.  R   196— C.  A. 

See  «?w  No   159.  ■! 
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(B)  Exceeding  30  feet. 

150.  Building  iri  course  of  erection  not  yet 
30  feet  high.  —  WorknictCit  CoinjJensatioH  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7,  subs.  1.]— Sect.  7, 
si;b-sect.  1,  of  the  Workmen's  Compensation  Act, 
1897,  enacts  "  This  Act  shall  apply  only  to 
employment  .  .  .  on,  in  or  about  any  biiikling 
which  exceeds  30  feet  in  height,  and  is  either 
being  constructed  or  repaired  by  means  of  a 
scaffolding,  or  being  demolished." 

Held — that  the  Act  does  not  apply  to  employ- 
ment on  a  building  in  course  of  erection  which, 
at  the  time  of  the  accident,  does  not  exceed 
30  feet  in  height,  but  which,  when  completed, 
will  exceed  that  height. 

Billings  v.  Holloway,  [1899]  1  Q.  B.  70  ;  68 

[L.  J.  Q.  B.  16  ;    47  W.  E.  105  ;  79  L.  T.  396  ; 

15  T.  L.  R.  53— C.  A. 

151.  Internal  Communication  between  Building 
less  than,  and  one  exceeding,  30  feet  high — 
Demolition — Workmen's  Comjjensation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  7,  suh-s.  1.] — There  was 
a  public-house  called  "  The  Bull,"  which  was 
more  than  30  feet  high.  There  were  two 
low  buildings  or  shops  on  one  side  of  it  which 
were  not  nearlj^  so  high.  At  the  time  of  the 
accident  to  the  respondent  the  two  shops,  one  of 
which  had  lieen  turned  into  a  beerhouse,  were 
being  pulled  down  and  demolished,  and  the 
respondent  was  at  work  engaged  in  the 
demolition  of  the  shops.  The  beerhouse  com- 
municated with  "The  Bull,"  there  being  an 
entrance  through  "  The  Bull." 

Held — that  though  a  connection  had  been 
made  internally  between  the  two  buildings,  that 
did  not  make  the  less  a  part  of  the  greater  ;  that 
the  mere  fact  that  the  public- house  business  was 
carried  on  in  both  buildings  did  not  make  both 
30  feet  high  ;  »nd  that  the  workman  was  not 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897. 

EixsoM  r.  Pritchard  and  Renwick,  [1900] 

[1  Q.   B.  800  ;  69  L.  J.  Q.  B.  494  ;  82^  L.  T. 

186;  16  T.  L.  R.  250— C.  A. 

152.  Party-ivall  — " Undertahers" — "Aiicillary 
or  Incidental  to  "  —  Workmen  s  Comj)ematio7i 
Act,  1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.]— The 
appellants,  who  were  builders,  entered  into  a 
contract  to  demolish  and  rebuild  a  house  which 
exceeded  30  feet  in  height.  They  then  made 
a  sub-contract  with  one  Clements  to  do  the  work 
of  demolition.  A  workman  in  the  employment 
of  Clements  was  killed  by  an  accident  while 
engaged  in  the  work  of  demolition,  the  building 
at  that  time  being  only  11  feet  in  height, 
with  the  exception  of  the  party-wall,  which 
remained  standing,  and  exceeded  30  feet  in 
height.  It  appeared  that  the  appellants 
habitually  entered  into  contracts  to  demolish 
and  rebuild  houses,  but  they  never  did  the  work 
of  demolition  themselves,  always  sub-contracting 
with  another  person  to  do  that  part  of  the  work. 
In  proceedings  by  the  widow  of  the  deceased 
man  to  recover  compensation  from  the  appellants 

B.D. — VOL.  II. 


under  the  Workmen's  Compensation  Act,  1897, 
the  county  court  judge  found  that  the  house  at 
the  time  of  the  accident  exceeded  30  feet  in 
height,  and  that  the  work  of  demolition  was  not 
merely  ancillary  to  but  was  part  of  the  business 
of  the  appellants,  and  he  held  that  they  were 
liable  as  "  undertakers  "  to  pay  compensation 
under  sect.  4  of  the  Act. 

Held- that  there  was  evidence  upon  which 
the  county  court  judge  was  justified  in  finding 
that  the  house  at  the  time  of  the  accident 
exceeded  30  feet  in  height,  as  the  party-wall, 
which  exceeded  that  height,  was  standing  ;  and, 
further,  that  the  work  of  demolition  was  part  of 
and  not  merely  ancillaiy  to  the  business  of  the 
appellants,  and  that  they  were  therefore  liable 
as  "undertakers"  under  sect.  4. 

Knight  v.  Cubitt  &  Co.,  (1901)  50  W.  R.  113  ; 
[18  T.  L.  R.  26  ;  [1902]  1  K.  B.  31  ;  71 
L.  J.  K.  B.  65  ;    m  J.  P.  52  :    85  L.  T.  526— 

C.  A. 

153.  Building  being  constructed  "  by  3Ieans  of 
a  Scaffolding ''—Questions  of  Fact — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
.?.  7,] — The  question  whether  a  building  exceeds 
30  feet  in  height  in  proceedings  under  the 
Workmen's  Compensation  Act,  1897,  is  one  of 
fact  for  the  determination  of  the  arbitrator.  The 
question  whether  a  building  was  at  the  time  of 
the  accident  being  constructed  by  means  of  a 
scaffolding  in  terms  of  sect.  7  (1)  of  the  Work- 
men's Compensation  Act,  1897,  is  a  question  of 
fact. 

Halstead  c.  Alexander  Thomson  &  Sons, 
[(1901)  3  F.  668— Ct.  of  Sess. 

154.  Measuring  from  Inside  Level — Footings — ■ 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),.?.  7.] — In  dealing  with  the  question  before 
the  county  court  judge  the  Appeal  Court  can 
only  interfere  if  there  was  no  evidence  to  support 
his  finding  of  fact,  or  if  the  judge  has  misdirected 
himself  in  point  of  law. 

In  considering  whether  the  building  on  which 
a  workman  was  at  work  exceeded  30  feet  in 
height,  the  period  to  which  attention  is  to  be 
directed  is  the  time  of  the  accident. 

Billings  v.  Holloivay  ([1899]  1  Q.  B.  70  ;  68 
L.  J.  Q.  B.  16  ;  47  W.  R.  105  ;  79  L.  T.  396  ;  15 
T.  L.  R.  53— C.  A.,  No.  150,  siqjra)  followed. 

Where  at  the  time  of  the  accident  there  is 
some  evidence  that,  measuring  from  the  inside 
level  of  the  buildings — the  top  of  the  footings — 
the  building  exceeds  30  feet  n\  height,  the  award 
in  favour  of  the  workman  can  be  upheld. 
McGrath  r.  Neill  &  Sons,  [1902]  1  K.  B.  211  ; 

[71  L.  J,   K.  B.  58  ;  66  J.  P.  180  ;  50  W.  A. 
162  ;  18  T.  L.  R.  36— C.  R. 

155.  Construction  of  Addition  to  Building — 
Workmen' s  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  7.] — The  owners  of  an  electric  d  generat- 
ing station  which  exceeded  30  feet  in  height, 
entered  into  a  contract  whereby  the  contractor 
agreed  to  build  an  extension  of  the  generating 
station.  The  new  building  was  to  be  along- 
side the  old  building,  and  the  outside  wall  of 

24 
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the  old  building  was  to  have  openings  made  in 
it  as  a  means  of  communication  between  the 
buildings.  A  workman  employed  by  the  con- 
tractor on  the  new  building  was  injured  by  an 
accident.  At  the  time  of  the  accident,  most  of 
the  footings  for  the  walls  had  been  laid  and  they 
were  in  contact  with  the  wall  of  the  existing 
building,  and  the  new  building,  which  was  not 
then  30  feet  in  height,  was  being  constructed  by 
means  of  a  scaifolding.  No  opening  had  been 
made  in  the  wall  of  the  existing  building. 

Held — affirming  the  decision  of  the  county 
court  judge,  that  the  workman  was  at  the  time 
of  the  accident  employed  about  a  building 
exceeding  30  feet  in  height,  and  was  therefore 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897. 

Hartley  r.  Quick,  [1905]  1  K.  B.359  ;  74  L.J. 
[K.  B.  257  ;  92  L.  T.  191  ;  21  T.  L.  K.  207— 

C.  A. 

(C)  Scaffolding. 

156.  Painting  —  Ladders  —  Worhnien^ s  Com- 
penmtion  Act,  1897  (60  &:  61  Vict.  c.  37),  s.  7, 
suh-s.  1.] — By  sect.  7,  sub-sect.  1,  of  the  Work- 
men's Compensation  Act,  1897,  the  Act  is  to 
appljr  to  employment  on,  iii,  or  about  any  build- 
ing exceeding  30  feet  in  height  which  is  either 
being  "  constructed  or  repaired  by  means  of  a 
scaffolding." 

Held — that  painting  the  outside  of  a  building 
exceeding  30  feet  in  height,  by  means  of  a 
ladder  with  a  plank,  one  end  of  which  was  tied 
to  a  rung,  and  the  other  end  rested  on  a  window 
sill  at  the  other,  including  the  preparation  of 
the  surface  for  painting,  is  not  "repairing"  the 
building  by  means  of  a  "scaffolding"  within  the 
meaning  of  sect.  7,  sub-sect.  1,  of  the  Act. 

Wood  v.  Walsh  &  Sons,  [1899]  1  Q.  B.  1009  ; 

[68  L.  J.  Q.  B.  492  ;  63  J.  P.  212  ;  47  W.  R. 

504  ;  80  L.  T.  345  ;  15  T.  L.  R.  279— C.  A. 

Kote. — This  case  has  been  overruled  by  Hoddi- 
nott  V.  jVewton  Chambers.,  No.  159,  infra. 

157.  Worhmen's  Compensation  ^^Irf,  1897  (60  &  61 
Vict.  c.  37),  s.  7.] — The  building  of  a  house 
exceeding  30  feet  in  height  was  so  far  com- 
pleted that  the  roof  was  on  and  the  outside 
scaffolding  was  taken  down,  but  the  inside 
plastering  work  was  not  completed.  To  enable 
the  plasterers,  who  were  in  the  employment 
of  the  builder,  to  reach  the  ceilings  and  upper 
parts  of  the  walls  of  rooms,  movable  trestles, 
with  boards  placed  across  the  top,  were  used  for 
the  plasterers  to  stand  upon.  While  some  of  the 
plasterers  were  walking  on  the  trestles  and 
boards,  another  plasterer  was  plastering  the 
walls  of  the  top  landing,  not  standing  upon 
trestles  and  boards,  and  while  so  working,  he  fell 
over  the  stairs  and  was  killed. 

The  county  court  judge  found  that  the 
arrangement  of  trestles  and  boards  was  a 
"scaffolding"  within  the  meaning  of  sect.  7, 
sub-sect.  1,  of  the  Workmen's  Compensation 
Act,  1897,  and  that,  therefore,  the  building  was, 


at  the  time  of  the  accident,  being  constructed 
by  means  of  a  scaffolding. 

Held,  by  A.  L.  Smith  and  Rigby,  L.JJ. 
(Collins,  L.J.,  dissenting) — that  there  was  evi- 
dence upon  which  the  county  court  was  entitled 
to  iind  that  the  arrangement  of  trestles  and 
boards  was  a  "  scaffolding  "  within  the  meaning 
of  the  section. 

Maude  v.  Beook,  [1900]  1  Q.  B.  575  :  69  L.  J. 

[Q.  B.  322  ;  64  J.   P.  181  ;  48  W.  R.   290  ;  82 

L.  T.  39  ;  16  T.  L.  R.  164— C.  A. 

158.  Workmen's  Compensatio>i  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  7.]— A  ladder  used  in 
the  ordinary  way  by  a  painter  in  painting  beams 
in  a  building  over  30  feet  in  height  is  not  a 
"  scaffolding  "  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897,  sect.  7. 

McDonald  r.  Hobbs  and  Samuel,  (1899)  2  F, 

[3 — Ct.  of  Sess. 

159.  ^^  Construction  "  —  ^'Repair"  — Mi,red 
Question  of  Fact  and  Law — Workmen  sCompen.m- 
tion  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  suh-s.  1.]— 
The  London  General  Omnibus  Company  employed 
builders  to  erect  some  large  stables  for  them. 
Those  stables  were  erected  according  to  the 
original  design  and  specification  some  live  or  six 
months  before  the  time  of  the  accident,  and  had 
been  taken  over  and  used  by  the  omnibus  com- 
pany for  stabling  their  horses.  It  was  thought 
desirable  to  put  in  some  iron  stays  in  order  to 
stiffen  the  buildings  and  (irevent  vibration,  and 
the  defendants  were  employed  by  the  omnibus 
company  to  do  the  work.  The  deceased  workman 
was,  at  the  time  of  the  accident,  standing  on  a 
temporary  structure  set  up  inside  the  building, 
consisting  of  three  planks  placed  on  two  trestles 
and  resting  on  ledgers,  the  planks  being  8 
feet  above  the  giound,  and  fell  while  lifting  an 
iron  stay,  and  was  crushed  to  death  by  the  heavy 
stay  falling  upon  him.  It  was  agreed  that  the 
building  exceeded  30  feet  in  height.  The 
questions  arose  (1)  whether  the  work  upon  which 
the  deceased  was  employed  when  he  met  with 
the  injury  was  a  work  either  of  construction  or 
repair  ?  (2)  whether  the  structure  from  which 
he  fell  was  a  "scaffolding"  within  the  meaning 
of  sect.  7,  sub-sect.  1,  of  the  Workmen's  Com- 
pensation Act,  1897  / 

Held — that  (1)  the  words  •'  construction  "  and 
"  repair  "  could  not  be  limited  to  the  construc- 
tion and  repair  of  a  building  "  as  a  whole,''  and 
that  putting  the  iron  staj-s  into  the  stables  was 
"  construction  "  within  the  meaning  of  the  Act  ; 
(2)  the  structure  was  "  a  scaffolding  "  within  the 
meaning  of  sect.  7. 

The  decision  of  the  C.  A.  ([1899]  1  Q.  B.  1018  ; 
68  L.  J.  Q.  B,  495  ;  47  VV.  R.  499  ;  80  L.  T.  558  ; 
15  T.  L.  R.  299)  reversed  (Lords  Shand  and 
Lindley  dissenting). 

HODDINOTT  V.  NeWTOX,  CHAMBERS  &  CO..  LD., 
[1901]  A.  C.  49  ;  70  L.  J.  Q.  B.  150  ;  49  W.  R. 
380  ;  84  L.  T.  1  ;  17  T.  L.  R.  134— H.  L.  (E.). 

160.  Painting  and  Whitewashing  —  Worli- 
nien's  Compensation  Act,  1897  (60  &  61  Vict. 
c.  87),  s.   7,  siib-s.  1.] — The  word   "repair"  in 
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CoHtimied. 

sect.  7,  sub-sect.  1,  of  the  Workmen's  Compensa- 
tion Act,  1897,  may  include  painting,  white- 
washing, and  dubbing  the  ceiling  and  walls 
of  the  interior  of  a  building,  where  the  painting 
and  whitewashing  is  portion  of  the  work 
necessary  to  finish  the  building.  "  Scaffolding  " 
includes  an  internal  staging  arranged  with 
planks  resting  on  the  steps  of  a  ladder  and  upon 
one  of  the  roof  principals,  in  the  centre  of  a 
room. 

The  plaintiff  was  engaged  as  a  labourer  at  the 
Eoyal  Barracks,  Dubbn,  assisting  in  carrying 
out  a  contract  made  with  the  War  Office  for  the 
periodic  painting  of  a  portion  of  the  building. 
The  work  consisted  of  painting,  whitewashing, 
and  plastering  the  old  canteen  block  in  the 
Royal  Barracks,  a  building  more  than  80  feet 
high.  The  plaintiff,  at  the  time  of  the  accident, 
was  engaged  in  dubbing  the  ceiling  to  prepare  it 
for  whitewashing.  To  give  him  access  to  the 
ceiling,  a  ladder  was  placed  leaning  against  one 
of  the  walls,  and  a  plank  resting  on  one  of  the 
rounds  was  thrown  across  the  further  end, 
resting  upon  one  of  the  roof  principals  in  the 
centre  of  the  room,  at  such  a  height  as  to  enable 
the  man  to  work  on  the  ceiling.  The  ladder 
slipped,  and  the  plaintiff  fell  to  the  floor  and  was 
injured. 

Held  (affirming  the  decision  of  the  Recorder 
of  Dublin)— that  the  plaintiff  was  engaged  in 
employment  on  a  building  which  was  being 
repaired  by  means  of  a  scaffolding. 

Wood  V.  Wuhh  JJ-  Sous  ([1899]  1  Q.  B.  1009  • 
68  L.  J.  Q.  B.  492  ;  63  J.  P.  212  ;  47  W.  R.  504  • 
80  L.  T.  345  ;  15  T.  L.  R.  279— C.  A.,  No.  156* 
supra')  dissented  from. 

Reddy  r.   Brodeeick,    [1901]    2    Jr.   R.    328 

[—0.  A. 


employed  by  the  respondent,  a  builder,  upon  the 
repair  of  a  roof  of  a  building  exceeding  30  feet 
in  height,  and  was  injured  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment.  The 
bricklayer  had  to  be  lifted  above  the  ground  and 
to  be  given  a  secure  foothold  while  at  work,  and 
the  most  convenient  contrivance  that  could  be 
used  for  this  purpose  was  a  crawling-board.  This 
was  a  plank  about  20  feet  long,  with  strips  of 
wood  nailed  across  it  at  intervals  to  afford  a 
foothold,  and  another  strip  of  wood  was  nailed 
on  at  the  upper  and  lower  side  of  the  plank, 
which,  when  pushed  over  the  ridge,  kept  the 
cravvling-board  in  its  place.  At  the  time  of  the 
accident  one  man  went  up  a  ladder  carrying  the 
upper  end  of  the  crawling-board  in  his  hand  ; 
another  man  followed  him  holding  the  lower  end 
of  the  crawling-board  ;  they  got  the  crawling- 
board  on  to  the  roof,  and  if  they  had  simply 
pushed  it  up  the  sloping  roof,  the  slates  at  the 
ridge  of  the  roof  would  have  been  pushed  off. 
The  man  in  advance,  who  was  going  to  use  the 
crawling-board  for  the  purpose  of  his  work  on 
the  roof,  had  to  reach  the  ridge  in  order  to 
adjust  it ;  he  therefore  went  up  the  crawling- 
board  while  the  man  on  the  ladder  had  to  steady 
the  crawling-board  at  its  lowest  end,  and  in 
some  measure  to  lift  it.  and  while  this  was  being 
done  the  crawling-board  s)  ipped  and  the  applicant 
fell  from  the  roof  and  was  injured. 

Held  (Stirling,  L.J.,  dissenting)— that  the 
arrangement  in  question  was  "scaffolding" 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  1897,  s.  7. 

Veazey  r.   Chattle,  [1902]    1    K.  B.  494  :  71 

[L.  J.  K.  B.  252  ;  66  J.  P.  389  ;  50  W.  R.  263 ; 

85  L.  T.  574  ;  18  T.  L.  R.  99— C.  A. 


161.  An-angemt-nt  of  Trestles  and  Plaiihs — 
Question  of  Fact— Wo?-!,- men's  Compensation  Act 
1897  (60  ct  61  Vict.  c.  37),  s.  7,  suh-s.  1.]— A  man 
who  was  plastering  in  a  house  by  means  of  an 
arrangement  of  trestles  and  boards  sustained 
injuries.  The  county  court  judge  appointed 
an  arbitrator  to  settle  the  matter.  The  arbi- 
trator found  that  the  arrangement  of  trestles  and 
planks  was  not  a  scaffolding. 

Held — that  the  county  court  judge  could  not 
overrule  the  arbitrator  on  a  question  of  fact 
any  more  than  the  C.  A.  could  overrule  the 
county  court  judge  on  a  like  question,  and  that 
whether  a  particular  structure  is  a  scaffolding  is 
a  question  of  fact. 

Maude  V.  Brook  ([1900]  1  Q.  B.  575  ;  69  L.J. 
Q.  B.  322  ;  64  J.  P.  181  ;  48  W.  R.  290  ;  82  L  T 
39  :  16  T.  L.  R.  164-C.  A.,  No.  157,  supra) 
followed. 

Ferguson  r.  Green,  [1901]  1  Q.  B.  25  ;  70  L  J 

[Q.   B.   21  ;  64  J.   P.  819  ;  49   W.  R.  105  ;  83 

L.  T.  461  ;  17  T.  L.  R.  41— C.  A. 


162. 


Ladder  and   CrawUng-Board  on  Roof- 


Workmen'' s    Compensation   Act,   1897  (60    & 
Vict.  e.  37),   s.   7,  sub-s.  1.]— A  bricklayer  w 


163.  Ladder— Workmen^ s  Compensat'ion  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7,  suh-s.  1.]— The 
appellant,  a  workman,  was  employed  by  the 
respondent  in  the  work  of  executing  certain 
repairs  to  the  roof  of  a  house,  and  while  he  was 
carrying  slates  up  a  ladder  placed  against  the 
house,  one  end  of  which  rested  on  the  ground 
and  the  other  on  the  parapet  of  the  house,  he 
fell  from  the  ladder  and  sustained  the  injuries  in 
respect  of  which  compensation  was  claimed. 
It  was  admitted  that  the  house  was  over  30  feet 
in  height,  that  it  was  being  repaired  by  means 
of  a  ladder,  and  that  he  fell  from  it  a  distance 
of  over  30  feet.  The  county  court  judge  found 
as  a  fact  on  these  admissions  that  the  ladder  was 
not  a  "scaffolding"  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897,  s.  7, 
sub-s.  1. 

Held— that  unless  the  C.  A.  could  say,  as  a 
matter  of  law,  that  a  ladder  used  under  the 
conditions  which  existed  in  this  case  must 
necessarily  be  a  "  scaffolding,"  they  could  not 
revei'se  the  county  court  judge's  decision. 

Marshall  r.  Rddeforth,  [1902]  2  K.  B.  175  ; 

[71  L.  J.  K.  B.  781  ;  66  J.  P.  627  ;  50  W.  R. 

596  ;  86  L.  T.  752  ;  18  T.  L.  R.  649— C.  A. 

164.  Ordinary  Painter's  Steps  —  Workmen's 
Compenmtion  Act,  1S97  (60  &  61  Vict.  c.  37),  .<r.  7 
(1).]  -  A  workman  was  engaged  in  painting  a  wall 
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Continued. 

some  11  feet  high,  and  for  the  purpose  of  his  work 
he  was  standing  upon  a  pair  of  ordinary  steps, 
with  ten  flat  steps  and  a  board  on  the  top  for  a 
man  to  stand  upon.  The  steps  slipped,  and  he 
was  injured. 

Held  (Stirling,  L.J.,  dissenting) — that  there 
was  evidence  on  which  the  county  court  judge 
might  find  the  steps  to  be  a  "  scaffolding  "  withni 
sect.  7  (1)  of  the  Workmen's  Compensation  Act, 
1897. 

II  ddlnott  V.  Newton,  Chamhers  4'-  Co.  ([1901] 
A.  C.  49;  70  L.  J.  K.  B.  150;  49  W.  R.  380  ;  84 
L.  T.  1  ;  17  T.  L.  R.  134— H.  L.,  No.  Ib-d,  supra:). 

Vea:ey  v.  Chattle  ([1902]  1  K.  B.  494  ;  71 
L.  J.  K.  B.  252  ;  66  J.  1'.  389  ;  50  W.  R.  263  ;  85 
L.  T.  574  ;  18  T.  L.  R.  99— C.  A.,  No.  162,  su2)ra~). 

Marsliall  v.  BudcfoHli  ([1902]  2  K.  B.  175  ; 
71  L.  J.  K.  B.  781  ;  ^'o  J.  P.  627  ;  50  W.  R.  596  ; 
86  L.  T.  752  ;  18  T.  L.  R.  649— C.  A.,  No.  163, 
supra)  referred  to  and  considered. 

Elvin  v.  Woodward  &  Co.,  [1903J  1  K.  B 
[838  ;  72  L.  J.  K.  B.  468  ;  67  J.  V.  413  ;  51 
W.  R.  518  ;  88  L.   T.   671  ;  19  T.   L.  R.  410 

— C.  A. 

165.  Ladder — Worlimen's  Compenmt'wn  Act, 
1897  (60&  61  Vict.  c.  37),  s.  7  (1).]— A  workman 
who  was  silicating  the  wall  of  a  house  over 
30  feet  in  height  fell  from  his  ladder  and  was 
killed.  Such  work  is  usually  done  from  a  cradle 
or  swinging  scaflEolding,  but  a  ladder  is  some- 
times used  where  part  only  of  a  facade  is  being 
treated.  There  was  no  evidence  of  a  ladder 
being  used  otherwise  than  in  the  ordinary  way. 

Held  (Ld.  Trajaier  dissenting)  —  that  the 
ladder  could  not  be  regarded  as  a  "  scafEolding" 
within  the  meaning  of  the  Act  of  1897. 

Per  Ld.  Trayner  :  It  was  under  the  circum- 
stances a  scaffolding  j:;ro  Jiac  vice. 

Campbell  v.  Sillars,  (1904)  5  F.  900— Ct   of 

[  Sess. 

166.  Ladder — Workmen's  Compensaium  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7  (l).]_The  appli- 
cant was  injured  by  accident  while  whitewashing 
the  interior  of  a  building  which  exceeded  3U 
feet  in  height.  The  workmen  engaged  upon  the 
work  used  a  ladder  by  placing  it  against  the 
wall  and  standing  or  sitting  on  the  rungs  of  it 
for  the  purpose  of  applying  the  whitewash. 
Upon  a  claim  for  compensation  under  the  Work- 
men's Compensation  Act,  1897,  the  county  court 
judge  found  as  a  fact  that  the  ladder  so  used 
was  not  a  "scaffolding"  within  the  meaning  of 
sect.  7  (1)  of  the  Act. 

Held — that  it  could  not  be  said  as  a  matter 
of  law  that  the  ladder  must  be  a  "scaffolding" 
within  the  meaning  of  the  Act,  and  that  the 
finding  of  the  county  court  judge  was  con- 
clusive. 

Crowther  v.  West  Riding  Window  Clean- 

LING  Co.,  [1904]  1  K.  B.  232  ;  73  L.  J.  K   B 

71  ;  68  J.  P.  122 ;  52  VV.  R.  374— C.  A. 


167.  Ladder  used  for  WorJimen  to  stand  vjnoi 
—  Worknwn's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7,  suh-s.  1.] — A  workman  who  was 
employed  on  the  construction  of  a  building 
exceeding  30  feet  in  height  was  standing  upon  a 
ladder  for  the  purpose  of  doing  some  work, 
when  he  fell  and  was  killed.  Ttie  ladder  had 
been  used  before  on  the  same  day  for  the  same 
purpose.  Apart  from  the  ladder  there  was  no 
scaffolding  used  in  the  construction.  In  pro- 
ceedings to  assess  compensation  under  the 
Workmen's  Compensation  Act,  1897,  the  county 
court  judge  founrl  that,  as  the  ladder  was  at 
the  time  being  used,  and  had  before  been  used, 
as  a  place  upon  which  a  man  could  stand  to  do 
some  work  which  was  necessary  in  the  building, 
it  was  a  scaffolding,  and  he  made  an  award  for 
compensation. 

Held — that  the  ladder  as  used  was  capable  of 
being  a  scaffolding,  and  that  therefore  the  award 
of  the  county  court  judge  must  stand. 

A  practical  direction  upon  the  question 
whether  a  ladder  alone  can  be  a  scaffolding 
is  that  a  ladder  used  exclusively  for  the  purpose 
of  giving  access  to  a  particular  place  ought  not 
to  be  held  to  be  a  scaffolding,  but  that  a  ladder 
used  throughout  the  work  as  a  standpoint  from 
which  a  workman  might  carry  on  his  work 
might  properly  be  held  to  be  a  scaffolding. 

O'Brien  v.  Dobbie  &  Son,  [1905]  1  K.  B.  346  ; 

[74  L.  J.  K.  B.  268  ;  53  W.  R.  374  ;  92  L.  T. 

721  ;  21  T.  L.  R.  218— C.  A. 

168.  Not  Erected  bij  Emploijcr — Worlimciis 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7.] — Certain  work  of  construction  was  being 
done  under  a  contract  to  a  building  exceeding 
30  feet  in  height  hy  means  of  a  scaffolding  which 
the  contractor  erected.  Another  contractor  was 
doing  certain  woodwork  alterations  in  the 
building  under  an  independent  contract  with 
the  owner,  which  did  not  require  the  use  of  a 
scaffolding,  and  none  was  supplied  by  him.  A 
workman  in  the  employment  of  the  woodwork 
contractor  was  injured  by  an  accident  while 
engaged  on  the  woodwork  of  the  building. 
It  appeared  that  the  workman  had  previously 
made  some  use  of  the  scaffolding  as  a  matter  of 
convenience,  but  it  was  in  no  way  necessary  for 
his  work,  and  at  the  time  of  the  accident  he  was 
not  using  it.  In  proceedings  against  his  em- 
ployer to  assess  compensation  under  the  Work- 
men's Compensation  Act,  1897, 

Held — that  it  was  not  necessary  that  the 
scaffolding  should  have  been  put  up  by  the 
undertakers  in  whose  employment  the  workman 
was  ;  that  it  was  sufKcient  if  the  building  was 
being  constructed  or  repaired  by  means  of  a 
scaffolding,  and  that  the  workman  was  entitled 
to  compensation. 

Fletcher  r.  Hawley,  (1905)  21  T.  L.  R.  191— 

[C.  A. 
See  also  No.  153. 

(3)  Enginecrinq   ^Yor'k. 

169.  Harbour — Steam.  Dredger  and,  Barge — 
Deji nit e, Locality —  Workmen  s  Compensation  Act, 
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1897  (60  &  (>1  Vict.  c.  37),  .s\  7,  ><uh-ss.  1,  2.]— A 
workman  was  employed  on  a  steam  dredger  in  a 
harbour,  i)art  of  his  duty  being  to  take  a  hopper 
or  a  barge  filled  with  mud  which  had  been 
dredged  up,  a  mile  and  a  half  out  to  sea  and  to 
deposit  the  mud  there.  The  workman,  while 
depositing  the  mud  a  mile  and  a  half  out  at  sea, 
was  knocked  by  the  handle  of  a  windlass  into 
the  well  of  the  barge,  and  went  down  with  the 
mud  into  the  sea  and  was  drowned. 

Held — that  (assuming  that  the  work  cai-ried 
on  in  the  steam  dredger  constituted  "  engineering 
work  "  within  sect.  7,  sub-sects.  1,  2,  of  the  Work- 
men's Compensation  Act,  1897)  the  workman 
was  not  killed  "on  or  in  or  about"  the  main 
locality  of  the  engineering  work,  and  was  not, 
therefore,  entitled  to  compensation. 

The  words  "  engineering  work "  in  sect.  7, 
sub-sects.  1,  2,  indicate  a  definite  locality. 

Chambers  v.  Whitehaven  Harbour  Com- 

[missioners,    [1899]   2   Q.  B.   132  ;   68  L.  J. 

Q.  B.   740  ;  47  W.  E.  633  ;  80  L.  T.  586  ;  15 

T.  L.  R.  341— C.  A. 

170.  WorlimeK'a  Compensatton  Act,  1897  (60  & 
61  Vict.  c.  37),  .S-.  7.] — The  applicant  was  em- 
ployed with  other  workmen  upon  the  work  of 
adding  a  new  storey  to  a  mill.  A  steam  winch 
was  used  on  the  work  for  the  purpose  of  hoisting 
up  building  materials,  and  the  work  was  erected 
inside  the  building.  The  applicant  was  injured 
by  an  accident  arising  out  of,  and  in  the  course 
of,  such  employment. 

Held — that  the  employment  was  on  or  in  or 
about  an  engineering  work  within  the  definition 
contained  in  sect.  7  (2)  if  the  Act,  and  that 
therefore  the  applicant  was  entitled  to  compen- 
sation. 

CosGROVE  r.  Partington,  (1900)  64  J.  P.  788  : 
[17  T.  L.  E.  39— C.  A. 

171.  Worknie/i's  Compenmtiun  Act,  1897  (60  & 
61  Vict.  c.  37),  n.  7.] — A  workman  was  employed 
to  drive  a  water-cart,  and  to  do  other  work  in 
connection  with  the  repairing  of  the  roads  under 
the  charge  of  the  appellants.  His  duties  included 
the  bringing  of  water  to  the  engine,  and  the 
soaking  of  the  newly  metalled  parts  of  the  road 
in  preparation  for  the  roller.  The  steam-engine 
and  its  tender,  in  the  shape  of  the  water-cart, 
were  both  engaged  in  a  connnon  work  upon  the 
road  to  which  the  deceased  and  his  cart  were 
as  necessary  ns  the  engine.  On  the  day  of  the 
accident  the  deceased  was  working  in  connection 
with  the  steam-roller  upon  a  particular  section  of 
the  road  under  the  appellants'  charge,  and  after 
dinner  the  deceased  was  yoking  his  horse  with 
the  intention  of  driving  water  for  the  purpose  of 
soaking  a  part  of  the  road  in  preparation  for  the 

^    roller,  when  his  horse  bolted,  and  he  was  run 
over. 

Held — that  the  work  of  road  repair  was  an 
"engineering  work"  within  the  meaning  of 
sect.  7  (2)  of  the  Workmen's  Compensation  Act, 
1897,  and  that  the  deceased  was  at  the  time  of 


the  accident  employed  in  or  on  or  about  such 
work  within  the  meaning  of  sect.  7  (1)  of  the 
Act. 

Chaniiers  v.  Whltekaren  Harbour  Commis- 
sioners ([1899]  2  Q.  B.  132  ;  68  L.  J.  Q.  B.  740  ; 
47  W.  K.  533  ;  80  L.  T.  586  ;  15  T.  L.  E.  341— 
C.  A.,  No.  169,  supni)  distinguished. 

MiDDLEMiss  r.  Middle  District  Committee 
\0¥  THE    County    Council  op  Berwick- 
shire, (1900)  2  F.  392— Ct.  of  Sess. 

172.  ''  Ittiilruad" — Erect  ion  of  Siijnal  Box — 
Worltmeus  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7.] — A  workman  was  employed  by 
contractors  in  erecting  a  signal  box  on  a  new 
railway,  which  was  being  constructed  by  another 
contractor.  While  so  employed  he  was  injured 
by  an  accident. 

Held — that  the  employment  was  on  a  "  rail- 
road," and,  therefore,  on  "engineering  work," 
within  sect.  7,  sub-sect.  2,  of  the  Workmen's 
Compensation  Act,  1897. 

FuLLiCK  V.  Evans,  O'Donnell  &  Co.,  Ld., 
[(1901)  84  L.  T.  413  ;  17  T.  L.  E.  346— C.  A. 

173.  ^^  Railroad" —  Tramway  —  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
••*.  7.] — Sect.  7,  sub-sect.  1,  of  the  Workmen's 
Compensation  Act,  1897,  says  that  the  employ- 
ment to  which  the  Act  applies  includes,  among 
other  things,  "  employment  on  or  in  or  about 
engineering  work."  "Engineering  work"  is 
defined  by  sub-sect.  2  as  meaning  "  any  work  of 
construction  .  .   .  of  a  railroad." 

The  applicant  was  employed  on  the  construc- 
tion of  a  part  of  a  continuous  line  along  a  public 
road  which  came  under  different  statutory  pro- 
visions at  different  parts  of  its  length.  One 
part  of  it  was  a  light  railway,  and  the  rest  was 
an  electric  tramway.  The  particular  part  of  the 
system  upon  which  the  injured  man  at  the  time 
of  the  accident  was  working  was  that  part  which 
was  authorised  as  an  electric  tramwa3\ 

Held — that  the  applicant  was  at  the  time  of 
the  accident  employed  on  the  construction  of  a 
"railroad"  within  the  meaning  of  the  section, 
and  that  the  employment  was  one  to  which  the 
Workmen's  Compensation  Act,  1897,  applied. 

Fletcher  r.  London  United  Tramways,  Ld., 

[1902]  2  K.  B.  269  ;  71   L.  J.  K.  B.  653  ;  66 

J.  P.  596 ;  50  W.   E.   597  ;  86  L.  T.  700  ;   18 

T.  L.  E.  639— C.  A. 

174.  Area  of  the  Work  —  Worhncn's  Com- 
pensation Act',  1897  (*;0  &  61  Vict.  c.  37),  s.  7.]  — 
A  contractor  was  constructing  a  reservoir,  and 
laying  pipes  therefrom  to  a  town  two  miles 
distant.  Machinery  driven  by  steam  power  was 
being  used  at  the  reservoir,  thus  constituting  it 
an  "  engineering  work,"  and  a  workman  actually 
working  at  the  reservoir  was,  therefore,  ad- 
mittedly within  sect.  7  of  the  Act  of  1897  ;  at 
no  other  part  of  the  job  was  there  any  steam 
power.  A  man  employed  by  the  contractor  met 
with  an  accident  whilst  laying  pipes  500  yards 
from  the  reservoir. 

Held — that  there  was  evidence  before  the 
county  court  judge  upon  which  he  was  justified 
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in  finding  that  the  accident  happened  within  the 
physical  aiea  of  one  "engineering  work"  within 
sect.  7  (2),  and  that  the  man  was  entitled  to 
compensation.     Meaning  of  "  work  "  discussed. 

Middleviiits  v.  Middle  District  Committee  of 
Berwick  ([1900]  2  F.  392,  No.  171,  svjira) 
approved. 

Atkinson  r.  Lumb,  [1903]   1  K.  B.   861  ;  72 

[L.  J.  K.  B.  460  ;  67  J.  P.  414  ;  51  W.  R.  516  ; 

88  L.  T.  789  ;  19  T.  L.  R.  412— C.  A. 

175.  Worlnnen's  Comjiensaticm  Act,  1897  (60 
&  61  Yict.  e.  37),  s.  7.]— A  workman  who  was 
emjiloved  as  a  carman  to  cart  sand  trom  a 
sandpit  to  a  place  where  a  railway  was  being 
constructed  met  with  an  accident  while  driving 
a  cart  with  sand  in  it  at  a  place  two  and  a  half 
miles  distant  from  the  place  where  the  work  of 
construction  was  being  carried  on. 

Held  —  that  the  accident  did  not  happen 
"about"  the  engineering  work  within  the 
meaning  of  sect.  7  of  the  Workmen's  Compensa- 
tion Act,  1897,  the  word  "about  "  signifying  a 
physical  proximity. 

Pattison   r.    White  &   Co.,   Ld.,   (1904)    20 
[T.  L.  R.  775— C.  A. 

176.  Sewer — Alteration  of — Coiinecting  Iloune 
Drain  with  3Iain  Seroer — Worhim-n^s  Compensa- 
tion Act,  1897  (60  &  61  Yict.  c.  37),  .•;.  7.]— A 
workman  in  the  employment  of  the  respondent, 
who  had  contracted  with  a  local  authority  to 
connect  the  drain  of  a  newly-built  private  house 
with  the  main  sewer,  was  injured  by  accident 
while  making  a  trench  across  the  public  footway 
for  the  puri)ose  of  making  the  connection.  At 
the  time  of  the  accident  the  trench  had  not 
reached  the  sewer,  nor  had  the  sewer  been 
touched. 

Held — that  the  workman  was  employed  on 
or  in  or  about  an  "  engineering  work  "  within 
the  meaning  of  sect.  7  of  the  Workmen's  Com- 
pensation Act,  1897. 

"  Engineering  work  "  includes  the  antecedent 
ancillary  work  necessary  for  obtaining  access  to 
a  sewer,  as  well  as  the  actual  work  of  altering 
the  sewer. 

Coles  v.  Anderson,  (1905)  69  J.  V.  201  ;  21 
[T.  L.  R.  204— C.  A. 

177.  Tramway,  Alteration  of  —  Roadway 
hetween  up  and  down  Traiinvay  Lines — Exca- 
ratiuf)  'Trench  in  lioadicay— Tramways  Act,  1870 
(33  ^;  34  Yict.  c.  78),  ss.  28,  m— Workmen's  Com- 
2>ensafion  Act,  1897  (60  &  61  Yict.  c.  37),  .s\  7.] 
— A  contractor  entered  into  a  contract  with  a 
tele}>hone  company,  which  had  statutory  powers 
to  carry  wires  across  a  road  upon  which  tramway 
lines  were  laid,  to  carry  a  wire  across  and  under- 
neath the  road.  The  contractor  excavated  a 
trench  from  one  side  of  the  road  nearly  up  to 
the  outer  rail  of  the  down  tramway  line,  and  he 
also  excavated  a  trench  in  the  road  between  the 
up  and  down  tramway  lines  for  the  purpose  of 


laying  the  wire,  and  it  was  proposed  to  make  a 
similar  trench  on  the  other  side  of  the  up  tram- 
way line.  A  workman  in  his  employment  was 
engaged  in  making  a  hole  or  tunnel  under  the 
down  line  so  as  to  make  a  connection  between 
the  two  trenches,  when  he  was  killed  by  a  passing 
tramcar.  Neither  the  tramway  lines  nor  the 
working  of  the  tramway  were  interfered  with 
by  the  work. 

Held  (Ronier,  L.J.  dissenting)  —  that  the 
space  between  the  up  and  down  tramway  lines 
was  part  of  the  tramway,  and  that  as  a  trench 
was  excavated  there  this  was  an  "  alteration  of 
a  railroad  " — namely,  a  tramway — within  sect.  7, 
sub-sect.  2,  of  the  Workmen's  Compensation 
Act,  1897  ;  that,  therefore,  the  deceased  workman 
was  at  the  time  of  the  accident  employed  on  or 
about  the  work  of  alteration  of  the  tramway, 
and  his  widow  was  entitled  to  compensation 
under  the  Act. 

Adams  v.  Shaddock,  [1905]  2  K.  B.  859  ;  54 

[W.  R.  97  ;  22  T.  L.  R.  15  ;  75  L.  J.  K.  B.  7  ; 

93  L.  T.  72.5— C.  A. 

178.  liejiair  if  Electric  Wires  for  Tramtray — 
Accident  while  proceediny  from  one  Place  of 
Repair  to  Another  —  Worltmeiis  Compensation 
Act,  rl897  (60  &  61  Yict.  c.  37),  s.  7.]— The 
applicant  was  a  workman  employed  by  the 
respondents  in  the  work  of  repairing  the  over- 
head wires  of  their  electric  tramway  system  at 
Cardiff.  For  the  purpose  of  reaching  the  wires 
he  used  a  tall  trolley,  which  was  drawn  by  a 
horse  from  place  to  place  as  required.  Having 
finished  repairing  the  wires  at  one  place,  he  was 
driving  the  trolley  to  another  place  about  three- 
quarters  of  a  mile  away  for  the  purpose  of 
effecting  repairs  at  that  place,  when  the  horse 
bolted,  and  the  applicant  was  thrown  out  and 
injured.  The  accielent  occurred  about  200 
yards  from  the  place  where  the  re})airs  had  been 
effected,  in  a  street  along  which  the  tram  lines 
were  laid.  The  county  court  judge  held  that 
the  place  where  the  accident  happened  was 
"  on  or  in  or  about  an  engineering  work  "  within 
sect.  7  of  the  Workmen's  Compensation  Act, 
1897,  and  he  made  an  award  in  favour  of  the 
api)licant. 

Held — that  there  was  evidence  which  justified 
the  county  court  judge  in  coming  to  the  con- 
clusion that  the  work  of  repairing  the  tramway 
wires  as  a  wiiole  was  one  engineering  work,  and 
that  therefore  the  accident  liappened  within  the 
area  of  that  work. 

RoGEiiS  1-.   Cardiff  Corporation,    [1905]   2 

[K.  B.  832  ;  54  W.  R.   35  ;  22  T.  L.  R.  9  ;  75 

L.  J.  K.  B.  22  :  4  L.  G.  R.  1  ;  70  J.  P.  9  ;  93 

L.  T.  683— C.  A. 

179.  Repairs  to  Lift — '■'■  Machinery  driienhy 
Mechanical  Power  " — Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  e.  37),  s.  7  (2).]- The 
"  machinery  driven  by  steam,  water,  or  other 
mechanical  power  "  referred  to  in  the  definition 
of  an  "  engineering  work  "  in  sect.  7  (2)  of  the 
Workmen's  Comi)ensation  Act,  1897,  includes 
not  only  mechanical  power  supplied  by  the 
undertakers    for    executing     repairs,    but    also 
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mechanical  power  which  is  part  of  the  work  on 
which  repairs  ai'e  being  clone. 

Therefore  a  workman  employed  in  repairing 
a  lift  worked  by  hydraulic  power  and  using  such 
motive  power  for  the  purpose  of  his  task  is 
employed  upou  an  engineering  work. 

TULLOCH  r.  Waygood  &  Co.,  [1906]  2  K.  B. 
[261  :    75    L.  J.   K.  B.  557  ;    95  L.  T.  223— 

C.  A. 

180.  Mecltamcal  Po/ver — Worhmeti's  Compen- 
mtkm  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7, 
si/b-s.  2.] — A.  contracted  with  B.  to  erect  a 
machine  on  the  third  floor  of  B's.  building.  C, 
who  was  in  the  employment  of  A.,  had  to  super- 
intend the  can-ying  out  of  the  work.  The 
machine  was  delivered  in  parts  at  B.'s  building, 
and  the  heavy  parts  of  the  machine  were  raised 
to  the  third  floor  by  pulleys,  whilst  the  lighter 
parts  were  carried  up  by  the  lift,  to  work  which 
mechanical  power  was  required.  When  all  the 
parts  were  on  the  third  floor,  and  whilst  C.  was 
engaged  in  erecting  the  machine,  for  which  pur- 
pose no  mechanical  power  was  required,  a  piece 
slipped  and  injured  C. 

Held — that  the  erecting  of  the  machinery  was 
a  distinct  and  separate  part  of  the  contract  from 
the  delivery  of  the  parts  on  to  the  third  floor. 
The  erection  alone  constituted  the  "  construction  " 
within  the  meaning  of  the  statute,  and,  as  no 
mechanical  power  was  required  for  that  purpose, 
the  injured  workman  was  not  entitled  to  com- 
pensation under  the  Act. 

MUEPHY  V.  O'DONNEL,  (1906)  54  W.    R.   149— 

[C.  A. 

181.  ll'or/i  anciUavy  to  Engineering  Opera- 
tions —  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  s.  7.]— The  words  in  sect.  7, 
sub-sect,  1.  of  the  Workmen's  Compensation  Act, 
1897,  "  on  or  in  or  about  an  engineering  work  " 
refer  to  the  place  where  the  engineering  work  is 
being  carried  on. 

Contractors  had  entered  into  a  contract  to  take 
up  old  tramway  rails  in  a  town  and  lay  new  ones 
for  electric  working.  The  new  rails  were  brought 
to  the  town  by  railway,  and  by  arrangement 
between  the  railway  company  and  the  contractors 
they  were  stored  in  the  railway  company's  yai'd 
until  they  were  required  for  laying  down.  The 
yard  opened  on  to  a  street  along  which  the  old 
tramwaj'  rails  ran.  There  was  no  provision  in 
the  contract  as  to  the  place  where  the  rails  should 
be  stored.  The  appellant,  who  was  employed  by 
the  contractors  in  unloading  and  stacking  the 
rails  in  the  yard,  met  with  an  accident  while  so 
employed.  At  the  time  the  only  work  under  the 
contract  then  commenced  was  that  of  taking  up 
the  old  rails  in  a  street  at  a  point  about  700  yards 
distant  from  the  scene  of  the  accident. 

Hi;ld,  by  Lords  Davey,  Eobertson,  and 
Atkinson  (the  Lord  Chancellor  and  Lord  James 
of  Hereford  dissenting)— that  the  yard  was  not 
within  or  -'about"  the  area  of  the  place  where 
the  engineering  work  was  being  carried  on,  and 
that,  therefore,  the  employment  of  the  appellant 


at  the  time  of  the  accident  was  not  "  on  or  in  or 
about "  the  engineering  work,  and  he  was  not 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897. 

Decision  of  the  C.  A.  ([1905]  2  K.  B.  148  ;  74 
L.  J.  K.  B.  596  ;  53  W.  R.  615  ;  93  L.  T.  329  ;  21 
T.  L.  R.  483)  affirmed. 

Back  v.  Dick,  Keer  &  Co.,  Ld.,  [1906]  A.  C. 

[325  ;  75  L.  J.  K.  B.  569  ;  94  L.  T.   802  ;  22 

T.  L.  R,  548— H.  L.  (E.) 

182.  Locality  or  Nature  of  Worli — "  Factory  " 
Ship  alongside  Quay — Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7  (1),  (2).]— 
A  man  employed  on  a  ship  which  is  moored  to  a 
quay  is  not  necessarily  employed  "  in,  on  or 
about  a  factory."  He  is  only  to  be  deemed  to 
be  so  employed  if  the  work  going  on  in  the  ship 
involves  such  a  use  of  the  quay  as  to  bring  into 
operation  the  provisions  of  sect.  104  of  the 
Factory  and  Workshop  Act,  1901. 

Harrison  v.  Oceanic  Steam Narigation  Co.,  Ld. 
(No.  205,  infra')  followed. 

The  expression  "  engineering  work  "  refers  not 
onlj'  to  the  locality,  but  also  to  the  nature  of 
the  work. 

Handfoed  r.  Geo.  Clark  &  Co.,   [1907]   2 
[K.  B.  409  ;  76  L.  J.  K.  B.  958  ;  97  L.  T.  124 

— C.  A. 

183.  S/iipbuilding  Yard,  —  Erection  of  Gas 
Engines  to  Generate  Electricity — Electric  Power 
for  Opening  Lock  Gates — Workmen's  Compensa- 
'tion  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.]— A 
shipbuilding  yard  was  being  constructed  by  a 
firm  of  contractors,  and  it  was  to  contain  three 
dry  docks  and  one  wet  dock.  It  was  intended  to 
erect  a  generating  station  for  generating  elec- 
tricity for  lighting  and  power  purposes,  including 
the  power  necessary  for  opening  and  shutting  the 
dock  gates.  In  order  to  operate  the  works  for 
generating  electricitj^  gas  engines  had  to  be 
erected  within  the  shipbuilding  yard.  The 
appellants  were  sub-contractors  for  the  erection 
and  installation  of  the  gas  engines.  A  workman 
in  the  employment  of  the  appellants,  while 
working  at  the  erection  of  the  gas  engines,  was 
injured  by  an  accident.  The  place  where  the 
accident  happened  was  about  150  yards  distant 
from  the  nearest  dock.  In  proceedings  for  the 
assessment  of  compensation  under  the  Workmen's 
Compensation  Act,  1897  : 

Held,  by  Cozens-Hardy,  M.R.  and  Sir 
Gorell  Barnes  (Kennedy,  L.J.  dissenting) — that 
the  workman  was  not  employed  on  or  in  or 
about  engineering  work — namely,  the  construc- 
tion of  a  dock — when  the  accident  hajipened, 
and  that  therefore  he  was  not  entitled  to  com- 
pensation. 

RiMMEE  V.  Premier  Gas  Engine  Co.,  (1907) 
[97  L.  T.  226  ;  23  T.  L.  R.  610— C.  A. 

See  also  No.  354, 

(4)  Factory. 
(A)  Lock,  Wharf  Quay. 

184.  Lock — Employment  on  a  Skip  lying  in  a 
Lock —  Workmen's  Compensation  Act,  1897  (60  & 
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liability   of    Master   for   Injury   to   Servant— 

drntinued. 

61  Vict.  c.  37),  s.  7.] — Employment  on  a  ship 
lying  in  a  dock  is  not  employment  on,  in,  or 
about  the  dock  within  the  meaning  of  sect.  7  of 
the  Workmen's  Compensation  Act,  1897. 

Flowers  r.  Chambers,  [1899]  2  Q.  B.  142  ;  (18 

[L.  J.  Q.  B.  648  ;  47  W.  R.  513  ;  80  L.  T.  834  : 

15  T.  L.  R.  852— C.  A. 

Disapproved  in  lia'ine  v.  Juhson,  No.  192a, 
infra. 

186.  Wharf — Worltmeiis  Compensatiun  Act, 
1897  (()0  &  <)i  Vict.  c.  37),  s.  7,  subs.  2— Factory 
and  Worh^luq)  Act,  1878  (41  &  42  Vict.  c.  16), 
s.  &d>— Factory  and  Worhsliop  Act,  1895  (58  & 
59  Vict.  c.  37),  ss.  18,  23.] — A  workman  was 
killed  by  an  accident  which  happened  in  a 
public  street  just  outside  his  employer's  whaii, 
while  he  was  leading  a  horse  and  cart  out  of  the 
wharf  in  the  course  of  his  employment.  The 
wharf  was  simply  a  yard  by  the  side  of  a  canal, 
and  no  machinery  of  any  kind  was  used  on  it. 

Held — that  the  wharf  was  not  a  factory 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act,  1897,  for  it  did  not  come  within 
the  definition  of  "  factory  "  in  sect.  7,  sub- 
sect.  2,  as  being  a  wharf  to  which  any 
provision  of  the  Factory  Acts  was  applied  by 
the  Factory  Act,  1895. 

The  provisions  of  sect.  18  of  the  Factory 
Act,  1895,  with  respect  to  accidents  were  not 
applied  to  the  wharf  by  sect.  23  of  that  Act, 
for  no  accident  had  occurred  on  the  wharf  ; 
neither  were  the  provisions  of  sect.  68  of  the 
Factory  Act,  1878,  with  respect  to  the  powers 
of  inspectors  thereby  applied  to  it. 

Hall  ij.  Snowdon,  Hubbard  &  Co.,  [1899]  2 
[Q.  B.  136  :  68  L.  J.  Q.  B.  645  ;  47  W.  R.  486  : 

80  L.  T.5o4  ;  15  T.  L.  R.  326— C.  A. 

Overruled  by  Ttninc  v.  Jobson,  No.  192a, 
Ubfra,  and  see  No.  203,  infia. 

187.  Fdctorij  —-  Slii/)  load] nq  from  L'tqlitcr  in 
Bocli—Factonj  and  Workshop  'Act,  1895  (58  & 
59  Vict.  c.  37),  K.  23 — Worhinen's  Coiiijirusation 
Act,  1897  (60  k,  61  Vict.  c.  37),  .s-.  7.]— A  steve- 
dore's labourer  was  employed  in  loading  a  ship 
in  a  dock  from  a  lighter  lying  alongside  the  ship 
by  means  of  machinery  on  board  the  ship.  He 
sustained  injuries  in  consequence  of  an  accident. 

Held — that  the  stevedore  was  not  the  occupier 
of  a  factory  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897,  s.  7,  the 
machinery  not  being  used  in  the  process  of 
loading  from  a  dock,  wharf,  quay,  or  warehouse 
witliin  the  meaning  of  the  Factory  and  Work- 
shop Act,  1895,  s.  23,  and  that  therefore  the 
case  was  not  one  to  which  the  Workmen's 
Compensation  Act,  1897,  applied. 

Hennessey  r.  McCabe,  [1900]  1  Q.  B.  491  ;  69 
[L.  J.  Q.  B.  173  ;    64  J.  P.  4  ;   48  W.  R.  231  : 

81  L.  T.  575  ;  16  T.  L.  R.  77— C.  A. 

'^  188.  Shij)  hi  repairing  Docli  —  Shipbuilding 
Yard— Factory  and  Workshop  Act,  1895  (58  & 


59  Vict.  c.  37),  s.  23  (1) — Workmen's   Conqjensa- 
j  tion  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.]— The 
i  respondent  was,  when  he  suffered  the  injury  in 
respect    of    which    he    claimed    compensation, 
i  engaged  as  an  apprentice   boiler-maker  in  the 
i  employment  of  the  appellants,  a  firm  of  engi- 
neers, in   repairing  the  boiler  of   a   steamship, 
which  was  then  lying  in  the  repairing  dock  of 
Aberdeen   harbour.       He   was   cutting  out   old 
rivets  inside  the  fire-box  of  the  boiler,  when  a 
piece  of  a  rivet  struck,  and  seriously  injured,  his 
right  eye.     It  did  not  appear  that  in  connection 
with    the   work    of    repairing    the    boiler    any 
machinery  upon  the  dock  was  used,  or  landed 
upon   it.     So   far   as    appeared,    the   work  was 
entirely  confined  to  the  ship. 

Held — that  the  provisions  of  the  Workmen's 
Compensation  Act,  1897,  relative  to  a  dock,  did 
not  apply  to  the  ship,  as  a  ship  is  neither  a  dock 
nor  a  factory  for  the  purposes  of  the  Act,  and 
that  the  workman  was  not  employed  on  or  in  or 
about  a  factory,  even  if  the  dock  was  a  factory. 

Floivers  v.  Chambers  ([1899]  2  Q.  B.  142  ;  68 
L,  J.  Q.  B.  648  ;  47  W.  R.  513  ;  80  L.  T.  834  ;  15 
T.  L.  R.  352— C.  A.,  No.  184,  sujjra)  followed. 

Held,  also,  that  it  was  not  established  that 
the  repairing-dock  of  Aberdeen  harbour  was  a 
shipbuilding  yard. 

Held,  further,  that  the  firm  of  engineers  were 
not  occupiers  of  the  dock  within  the  meaning  of 
the  Act. 

Low  V.  Abernethy  &  Co.,  (1900)  2  F.  722— Ct. 

[of  8ess. 

But  see  No.  192a,  infra. 


189.    Unloading  Cargo  on  to  Quay — Workmen's 
1  Compen.'iation  Act,   1897   ((U)   &  61   Vict.  c.  37), 
I  .s\  7  (2)— Factory  and  Workshop  Act,  1895  (58 
j  &  59   Vict.  c.  37),  s.  23,  .v«A-«.   1   (v.)  (a).]— A 
]  workman  was  at  work  for  the  apj)ellants,  the 
Atlantic    Tiansport   Company,   as   a  stevedore, 
with  others  in  tlie  hold  of  the  appellants'  steam- 
ship Mackinaw,  which  was  being  discharged  in 
'■  the  West    India    Docks.      The,    Machinate   was 
j  lying  in  the  dock  moored  to  the  quay,  and  the 
i  cargo,  which  was  in  bags,  w.as  being  discharged 
from  the  hold  of  the  ship  on  to  the  quay  by  the 
dock  company's  hydraulic  crane  situate  on  the 
quay.    The  crane  was  worked  by  the  appellants' 
men.     The  deceased  workman  and  another  were 
making  up  a  set  of  fifteen  bags  in  the  hold,  and 
had  got  twelve  bags  across  the  rope  strop,  and 
were  in  the  act  of  putting  another  bag  on  to  the 
twelve   bags,   when   some   bags   from   the    tier 
behind  them  fell  on  to  them.     The  runner  of 
the  crane,  at  the  time   the  tier    fell,   was  not 
attached  to  the  top  of  the  set  which  the  deceased 
man   was  making   up,    but  was  ashore   at   the 
time.     The  deceased  man  died  from  the  injuries 
so  received. 

Held — that  the  employment  wns  on  or  in  or 
about  machinery  used  in  the  process  of  unload- 
ing on  to  a  quay,  and  was  therefore  on  or  in  or 
about  a  factory. 

Wood  ham  v.  Atlantic  Transport  Co.  ([1899]  I 
Q.  B.  15  ;    68  L.  J.  Q.  B.  17  ;    47  W.  R.  105  ;    79 
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Liability  of    Master   for  Injury   to   Servant— 

(\>ntiniu'd. 
L.  T.  81)5  ;  15  T.  L.  R.  51— C.  A.,  Xo.  20G,  infrci) 
followed. 

Lawson  v.  Atlantic  Transport  Co.,  (1900) 
[82  L.  T.  77  ;  16  T.  L.  R.  181— C.  A. 

190.  Buch — Whether  Duch '■^  mar"  a  Yard — 
Fact  or  Laic — Workinen's  Compensation  Act, 
1897  (C)0  &  61  Vict.  c.  37),  s.  7,  subs.  3,  and 
Sched.  II.,  s.  1-1  (c).]— The  Workmen's  Compen- 
sation Act,  1897,  enacts  that  '■  a  workman  em- 
ployed in  a  factory  which  is  a  shipbuilding  yard 
shall  not  be  excluded  from  this  Act  by  reason 
only  that  the  accident  arose  outside  the  yard  in 
the  course  of  his  work  upon  a  vessel  in  any  dock, 
river,  or  tidal  water  near  the  yard." 

Held — that  whether  a  dock  which  is  two 
miles  from  the  shipbuilding  yard  is  near  the 
yard,  is  a  question  of  circumstances  and  not  a 
question  of  law. 

M-MiLLAX    r.   Barclay,   Curle  &  Co.,   Ld., 
[(1900)  2  F.  91— Ct.  of  Sess. 

191.  "  Wiarf'  —  T'lmUr  Yard—  Worlnncn's 
Compenmtum  Act,  1897  (60  &  61  Vict.  c.  37), 
5.  7— Factory  and  Worlishop  Act,  1895  (58  &  59 
Vict.  c.  37),  's.  23.] — A  workman  was  killed  by 
an  accident  while  he  was  engaged  in  removing 
some  timber  from  a  Y>lace  where  it  was  stored  on 
the  premises  of  the  Mersey  Docks  and  Harbour 
Board.  By  the  side  of  the  Canada  Dock  there 
was  a  large  open  space  stretching  back  from  the 
water  for  a  distance  of  150  yards,  and  on  the 
farther  side  of  this  space  there  was  a  road 
running  parallel  with  the  water.  Beyond  the 
road  there  was  a  row  of  offices,  to  which  were 
attached  timbet  yards.  The  offices  and  yards 
were  leased  to  timber  merchants.  The  timber  in 
question  was  stored  in  one  of  these  yards. 

Held  (Rigby,  L.J.,  dissenting) — that  the 
place  where  the  timber  was  stored  was  not  a 
wharf  so  as  to  come,  by  virtue  of  sect.  23  of  the 
Factory  and  Workshop  Act,  1895,  within  the 
definition  of  "factory"  contained  in  sect.  7  of 
the  Workmen's  Compensation  Act,  1897. 

Haddock  r.  Humphrey,  [1900]  1  Q.  B.  609  ; 

[69  L.  J.  Q.  B.  327  :  64  J.   P.  86  ;  48  W.   R. 

292  ;  82  L.  T.  72  ;  16  T.  L.  R.  113— C.  A. 

192.  ''Shi;'buUdinfj  Yard"  —  Ship  in  Dock 
ieinq  licpaired — Workmen's  Compensation  Act, 
1897  (60  k  61  Vict.  c.  37).  s.  1— Factory  and 
Workshop  Act,  1878  (41  &  42  Vict.  c.  \&\  s.  93, 
ScUed.  IV.,  Fart  II.  (24).]— By  sect.  7,  sub- 
sect.  2,  of  the  Workmen's  Compensation  Act, 
1897,  a  "  factory"  has  the  same  meaning  as  in 
the  Factory  and  Workshop  Acts,  1878  to  1891. 

By  sect.  93  of  the  Factory  and  Workshop  Act, 
1878,  non-textile  factory  means  any  premises 
named  in  Part  II.  of  Schedule  IV.,  which,  by 
clause  24,  includes  "  shipbuilding  yards,"  that  is 
to  say,  premises  in  which  any  ships  are  made, 
finished,  and  repaired. 

Held — that  an  ordinary  dock  in  which  a 
ship  is  repaired  is   not  a  "  shipbuilding  yard," 


and  therefore  not  a  "  factory  "  within  the  Act, 
1897. 

Spencer  r.  Livett,  Frank  &  Son,  [1900]  1 

[Q.  B.  498  ;  69  L.  J.  Q.  B.  .338  ;  64  J.  P.  196  ; 

.    48  W.  R.  323  ;  82  L.  T.  75 ;  16  T.  L.  R.  179— 

C.  A. 

192a.  "  Actual  Use "  of  a  Dry  Dock— 
^^  Factory" — "  Undertakers" — ^'  Arisiny  out  of 
and  in  the  course  of" — Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,.sub-ss.  1,  2— 
Factory  and  Workshop  Act,  1895  (58  &  59  Vict. 
c.  37),  s.  23,  suh-s.  1.] — The  respondents  were 
ship  repairers  at  Hartlepool,  where  they  had  a 
place  of  business,  which  they  called  a  "  manu- 
factory for  the  repair  of  ships,"  having  no  water 
frontage.  When  emi)loyed  to  repair  a  vessel 
which  required  to  be  dry -docked,  they  hired  a 
dock  from  the  North  Eastern  Railway  Company 
in  Hartlepool.-  They  hired  a  dry  dock,  and  were 
cleaning  or  repairing  a  vessel  in  it,  when  a 
labourer  employed  by  them  on  this  job  met  with 
personal  injury  by  an  accident.  He  slipped  off 
a  sort  of  gangway,  fell  into  the  dock,  and  was 
killed. 

Held — that  the  dock  was  a  "  factory  "  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  s.  7,  because  it  was  a  dock  to  which 
some  ''  provision  of  the  Factory  Acts  is  applied 
by  the  Factory  and  Workshop  Act,  1895"  ;  that 
the  respondents  were  "  undertakers  "  as  defined 
by  s.  7  of  the  Workmen's  Compensation  Act, 
1897,  because  they  had  at  the  time  the  "  actual 
use  and  occupation  "  of  the  dock  ;  and  that  the 
accident  was  one  '•  arising  out  of  and  in  the 
course  of  "  the  workman's  employment. 

Floicers  v.  Chambers  ([1899]  2  Q.  B.  142  ;  68 
L.  J.  Q.  B.  648  :  47  W.  R.  513  ;  80  L.  T.  834  ; 
15  T.  L.  R.  352— C.  A.,  No.  184,  .wpra)  dis- 
approved. 

Jlenill  V.  Wilson  ([1901]  1  Q.  B.  35;  70 
L.  .J.  Q.  B.  97  ;  65  J.  P.  53  ;  49  W.  R.  161  ;  83 
L.    T.    490;  17   T.    L.    R.    49— C.  A.,   No.  343,^ 

infra}  approved. 

Rainb  r.  JOBSON  &  Co.,  [1901]  A.  C.  404;  70 

[L.  J.  Q.  B.  771  ;  49  W.  R.705  :  85  L.  T.  141  ; 

17  T.  L.  R.  627— H.L.  (E.) 

193.  Dock — Steam,  Ji'c,  Poicer — Factori/  and 
Workshop  Act,  1878  (41  &  42  Vict.  c.  16),  s.  93 

—Factory  and  Workshop  Act,  1895  (58  &  59 
Vict.  c.  37),  s.  23 —  Workmen  s  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7.]— Unless  it  is 
proved  that  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufacturing  pro- 
cess carried  on  in  a  dock,  there  is  no  basis  for  a 
legal  decision  that  the  dock  is  a  factory  of  the 
nature  of  a  shipbuilding  yard  in  the  sense  of 
the  Factory  Act,  1878,  so  as  to  make  it  a  place 
to  which  the  Workmen's  Compensation  Act, 
1897,  applies. 

Jackson  r.  Rodger  &  Co.,  (1900)  2  F.  533— Ct. 

[of  Sess. 

194.  Dock  —  Workmen^s  Compensation  Act, 
1897  (60  &  (!1  Vict.  c.  37).  s.  1— Factory  and 
Workshop  Act,  1895  (58  &  59  Vict.  e.  37),  s.  23.] 
— A  vessel  which  was  being  unloaded  at  a  quay 
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Continued. 

had  the  services  of  an  engine  which  was  in  a 
boat,  and  was  brought  alongside  the  vessel  on 
the  outer  side  from  the  quay,  for  the  purpose  of 
hoisting  cargo  from  the  hold  of  the  vessel  to  the 
deck.  After  this  had  been  done  the  goods  were 
taken  charge  of  bj'  persons  whose  duty  it  was 
to  have  the  goods  put  ofE  the  vessel  on  to  the 
quay,  and  who  did  so  without  the  use  of 
machinery.  Tliey  put  the  material  in  bags, 
and  took  the  bags  on  shore.  The  power  of  the 
engine  and  its  winch  was  not  used  in  the  work 
of  convening  the  goods  to  the  land.  A  man 
employed  on  board  this  boat  fell  overboard  while 
taking  up  water  in  a  pail  for  use  on  board  the 
boat,  ancl  was  drowned. 

Held  (dixsenfienfe  Ld.  Young) — that  sect.  28 
of  tlie  Factory  and  Workshop  Act,  189."),  did  not 
apply,  as  the  boat  and  the  engine  thereon  did 
not  constitute  a  "factory"  within  the  meaning 
of  tlie  Workmen's  Compensation  Act,  1897,  as 
the  work  in  which  the  deceased  was  engaged 
was  not  the  woik  of  loading  or  unloading  to  or 
from  a  quay,  and  the  machinery  and  [)lant  were 
not  being  used  in  loading  or  unloading  to  or  from 
a  quay. 

Laing  v.  Young  and  Leslie,  (1901)  3  F.  31  — 

[Ct.  of  Sess. 

195.  LiHiding  Ship  in  Wet  JJocli  jxirtlij  from 
QiKdj  and  jiartlij  from,  a  Schooner  —  Cods  — 
Workmen's  Compensation  Act,  1897  (fiO  &  61 
Vict.  r.  37),  s.  ],  mh-s.  i  ;  s.  7,  sub-s.  2.]— A 
workman  was  killed  while  employed  on  a  ship 
lying  in  a  wet  dock.  An  action  by  his  widow 
under  the  Employers'  Liability  Act,  1880,  was 
dismissed,  and  the  county  court  judge,  upon 
the  plaintiff's  application,  assessed  compensa- 
tion under  sect.  1,  sub-sect.  4,  of  the  Workmen's 
Compensation  Act,  1897,  holding  that  the 
deceased  man's  employment  at  the  time  of  the 
accident  was  on  or  in  or  about  a  "  factory " 
within  .sect.  7  of  the  Act,  and  he  gave  the 
plaintiff  the  costs  of  and  incident  to  the 
proceedings. 

Held — (1)  that  the  employment  being  on  a 
ship  in  a  dock  was  employment  in  a  "  factory  " 
within  the  meaning  of  the  Act  ;  and  (2)  that 
the  ccmnty  court  judge  had  power  to  give  the 
plaintiff  the  costs  of  the  proceeilings. 

Cattermole  r.  Atlantic  Transport  Co.,Ld. 

[(1901)  .-.0  W.  R.  129  ;  8.5  L.  T.  .->13  ;   18  T.  L. 

11.  102;  [1902]  1  K.  B.  201;  71   L.  J.  K.  B. 

173  ;  (id  J.  P.  4— C.  A. 

196.  Lofidinn  Ship  from  Qnni/  hi/  Jfiiehlneri/ 
—  I'littiiKi  on  Jfdtrlnctiii — Factor i/  and.  Workxltop 
Act,  189.-;  (.->8  &  59  Vict.  e.  37),'  .?.  23,  inl)-s.  1 
(ii.)  (a) — M'orJ/men's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  1,  snh-s.  I  ;  s.  7,  snh-s.  2, 
Sched.  J.,  1  (a)  (i.)  (b).]  —  A  workman  was 
employed  in  loading  a  ship  from  a  quay.  The 
cargo  had  all  been  stowed  in  the  hold,  and  the 
workman  wa*;  engaged  in  putting  iron  beams  by 
means  of  a  winch  across  and  for  the  support  of 
the  hatchway  to  close  it  in.  While  doing  so  he 
was  killed. 


Held — that  the  workman  was  engaged  in  the 
action  of  "  loading,"  as  it  was  part  of  the  duty 
of  the  person  loading  the  vessel  to  put  on  the 
hatchway,  and  that  he  was  engaged  in  the  pro- 
cess of  loading  from  a  quay  and  employed  about 
machinery  used  for  or  in  relation  to  that  purpose, 
and  therefore  about  a  "factory"  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  s.  7,  sub-s.  2,  and  sect.  23  of  the  Factory 
and  Workshop  Act,  1895, 

Decision  of  C,A,  ([1900]  2  Q.  B.  95 ;  69  L.  J. 
Q.  B.  598  ;  48  W.  R.  598  ;  82  L.  T.  489  ;  16  T. 
L.  R.  335)  reversed. 

Lysons  r.  Andrew  Knowles  &  Sons,  Ld.  ; 

[Stuart  r.  Nixon  and  Bruce,  [19()1]  A.  C. 

79  :    70  L.  J.   Q.   B.    170  :    fi5  .1.  P.  388  ;  49 

W.  R.  636  :  84  L.  T.   65  ;  17  T.  L.  R.  156— 

H.  L,  (E.)  (Ld.  Lindley  dissenting). 

And  see  No.  71.  supra. 

197,  Sliip  —  Workmen's  Compensation  Act, 
1897  (60  &,  61  Vict.  <■.  37),  5.  7  (1),]— A  workman 
sent  out  from  the  appellants'  works  to  do  some 
repairs  on  a  ship  lying  in  a  dock  about  550  yards 
in  a  direct  line,  and  about  a  mile  by  roatl,  was 
held  not  to  be  at  the  time  of  an  accident  at 
that  place  engaged  in  work  "  on  or  in  or  about  a 
factory." 

Fenn  v,  MUlcr  ([1900)  1  Q.  B.  788  ;  69  L.  J, 
Q.  B.  439  ;  64  J.  P,  356  ;  48  W.  R.  369  ;  82  L.  T. 
284  ;  16  T,  L.  R.  265— C.  A.,  No,  212,  infra^ 
followed. 

Barclay,  Curle  &  Co.  r.  M'Kinnon,  (19()1) 
[3  F.  436— Ct  of  Sess. 

198,  "  miarf" — Factory  and  Workshop  Act, 
1895  (58  &  59  Vict,  e.  37),  *-.  T^— Workmen's 
Compensation  Act,  1897  (60  &  (Jl  Vict.  c.  37) 
s.  7.] — A  workman  was  injured  by  an  accident 
while  emi)loyed  in  the  hold  of  a  sliip,  which 
was  lying  alongside  a  floating  structure  in  the 
Thames,  assisting  in  the  unloading  of  the  ship. 
The  structure  was  moored  in  the  river  by  chains 
fastened  to  piles  driven  into  the  bed  of  the  river, 
ami  was  used  as  a  place  where  cargoes  were 
loaded  and  discharged.  There  was  no  connec- 
tion or  communication  with  the  shore  except  by 
means  of  boats. 

Held — that  the  structure  was  a  wharf  within 
the  meaning  of  sect.  23  of  the  Factory  and  Work- 
sho})  Act,  1895,  and  was  therefore  a  "factory" 
within  sect,  7  of  the  Workmen's  Compensation 
Act,  1897. 

Ellis  r.  William  Cory  &  Son,  Ld.,  (1901)  50 
"W.  R.  131  ;  85  L.  T..499;  18  T.  L.   R.  28; 
1902]  1  K.  B.  38  ;  71  L.  J.  K.  B.  72  ;  66  J.  P. 

116— C.  A. 

199,  Street  immediate! i/  outside  Factory — 
Factory  and  Workshop  Act,  1895  (58  &  59  Vict. 
c.  37),  «.  23 — Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  e.  37),  s.  7(2),]— An  accident 
occurred  to  a  quay  labourer  in  the  course  of  his 
emj)]oyment  on  the  street  immediately  outside  a 
wharf  shed.  The  wharf  Was  a  factory  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897, 
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Liability   of   Master   for  Injury   to    Servant^ 

Continued. 

Held— that  the  fact  that  the  accident  in 
question  happened  on  a  public  street  "  imme- 
diately outside  the  whaif  shed  "  did  not  per  se 
exclude  the  claim  of  the  appellant. 

ILiU  V.  Snowden,  Ilnhhard  Jy  Co.  ([1899]  2 
Q  B  136  :  r,8  L.  J.  Q.  B.  645  ;  47  W.  R.  486  ; 
80  L.  T.  554  ;  15  T.  L.  R.  320— C.  A.,  No.  186, 
mj)va~)  disapproved. 

Stbain  r.  Sloax  &  Co.,  (1901)  3  F.  063-Ct.  of 

[Sess.  1 

200.  "  Dock,  JMun-for  Quaf—Thnher  Yard—  | 
Worlnnens  Compensation  Act,  1897(60  &  Gl  Vict. 
c.  37),  .<.  7,  I'uh-g.  2.]— On  an  appeal  against  the 
decision  of  a  county  court  judge,  who  had  held  j 
that  a  workman  was  entitled  to  compensation  on  I 
the  ground  that,  at  the  time  when  he  met  with  an 
accident  in  a  timber  yard  he  was  employed  in  a  j 
'•  factory"  within  the  meaning  of  the  Workmen's  i 
Compensation  Act,  1897.  in  respect  of  which  the 
appellants  were  the  undertakers,  and  who  had  I 
arrived  at  that  conclusion  on  the  ground  that 
the  place  in  question  was  a  '•  dock,  wharf  or 
quay,"  to  which  the  elaborate  system  of  legisla- 
tion contained  in  the  Factory  Acts  applied. 

Held— that  the  C.  A.  was  bound  by  his 
decision  on  the  question  of  fact,  if  there 
was  evidence  upon  which  the  judge  could  come 
to  the  conclusion  that  the  place  in  question  was 
capable  of  being  described  as  a  dock,  wharf,  or 
quay. 

Held,  also,  that  where  a  place  is  by  its 
physical  situation  and  other  circumstances  such 
as  to  be  in  its  nature  a  dock,  wharf,  or  quay, 
it  is  no  answer  to  say  that,  at  the  particular 
time  when  the  accident  occurred,  it  was  being 
temporarily  used  for  a  purpose  not  strictly  that 
of  a  dock,  wharf,  or  quay. 

HaddocU  v.  llnmplireii  ([1900]  1  Q.  B.  609  ; 
69  L.  J.  Q.  B.  327  ;  64  J.  P.  86  :  48  W.  R. 
292  ;  82  L.  T.  72  ;  16  T.  L.  R.  143— C.  A., 
No.  191,  stupra)  distinguished. 
Kenny  r.  Harrison.  [1902]  2  K.  B.  168:  71 
[L.  J.  K.  B.  783  ;  87  L.  T.  318— C.  A. 


201.  ''  I'ndertaJters'' —  Workmen'.^  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  7  (2)— 
Factor  1/  and  Worhshop  Act,  1901  (1  Edw.  7, 
('.  22),  's.  104.]— A  tirm  of  carriers  were  employed 
to  carry  parcels  for  the  post  office.  The  post 
office  had  temporarily  hired  a  "  transit  shed  "  in 
docks  for  the  storage  of  parcels,  and  one  of  the 
carriers'  servants  was  accidentally  killed  in  the 
roadway  leading  to  such  shed.  The  roadway  in 
question  was  a  private  road,  which  the  post 
office  had  the  right  (but  not  the  exclusive  right) 
to  use  in  order  to  reach  the  shed. 

Held— that  the  shed  was  a  "dock"  within 
the  meaning  of  the  Factory  Act,  1901,  although 
not  at  the  time  being  used  as  sixch  ;  and  that  it 
was  therefore  a  "factory"  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897  ;  and 
that  the  carriers  had  the  ''  actual  use  and 
occupation  of  it,"  and  therefore  must  be  regarded 
as  "  undertakers." 


Ruine  V.  Johmn  ([1901]  A.  C.  404:  70  L.  J. 
K.  B.  771  ;  49  VV.  R.  705  ;  85  L.  T.  141— H.  L., 
No  \\)-2a,  supra)  arvA  Merrell  \.  lF/7.w«  ([1901] 
1  K.  B.  35  ;  70  L.  J.  K.  B.  97  ;  65  J.  P.  53  ;  49 
W.  R.  161  ;  83  L.  T.  490— C.  A.,  No.  343,  mfm) 
followed. 

FOGARTY  r.  WALLis  &  Co.,  [1903]  2  Ir.  R.  522 

[ — C.  A. 

202.  Wliarf— Employment "  on  or  in  or  about  " 
—Seaman  —  Fireman  on  Steamer  Moored  to 
Wharf  —  Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  s.  lOi—Worh men's  Compensa- 
tion Act.  1897  (60  &  61  Vict,  c.  37),  s.  7  (1).]— 
The  applicant,  a  seaman  employed  on  a  steam- 
ship as  a  fireman,  w^as  injured  by  accident  while 
attending  to  the  boilers.  At  the  time  of  the 
accident  the  ship  was  made  fast  by  ropes  to  a 
pontoon  and  gangways  were  out,  connecting  the 
pontoon  with  the  ship,  for  the  purpose  of  em- 
barking passengers.  In  proceedings  under  the 
Workmen's  Compensation  Act,  1897  : — 

Held,  by  Collins,  M.R.,  and  Romer,  L.J. 
(Mathew,  L.J.,  dissenting)— that  the  employment 
of  the  applicant  had  no  connection  with  the 
purpose  for  which  his  employees  had  the  use  of 
the   pontoon,   and   that,  therefore,  he  was  not 

I  employed  "about"  a  wharf,   and  consequently 

I  not  "  about  "  a  "  factory  "  within  the  meannig 

I  of  sect.  7  (1)  of  the  Act. 

1  Owens  r.  Campbell,  Ld.,  [1904]  2  K.  B.  60  ; 

1      [73   L.   J.  K.   B.   634  ;    68    J.    P.    410  :    52 
W.  R.  481  ;  90  L.  T.  811  ;  20  T.  L.  R.  4.59— 

j  C.  A. 

203    ^^l^arf — Workmen's    Compensation   Act, 

1897    (60   &  "61   Vict.  c.  37),  .5.  7   (2).]— Every 

j  wharf  is  a  "factory"   within   the  meaning   of 

sect.  7  (2)  of  the  Workmen's  Compensation  Act, 

1897,  whether  any  provision  of  the  Factory  Acts 

'  is  applied  to  it  or  not. 

Hall   V.   Snowdon,   Huhhard    c^-     Co.    [1899] 

2  Q.  B.  136  ;   68  L.  J.  Q.  B.  645  ;  47  W\  R.  486  ; 

,  80  L.  T.  554— C.  A.,  No.  186,  suimt)  is  overruled 

I  by  the  decision  of  H.  L.  in  Raine  v.  Johson  4'  Co. 

t  ([1901]  A.  C.  404  ;  70  I..  J.  K.  B.  771  :  49  W.  R. 

705  ;  85  L.  T.  141— H.  L.,  No.  192a,  svpra). 

Barrett   r.    Kemp  Bros.,   [1904]   1    K.    B. 

[517  ;    73  L.  J.    K.    B.  138  ;    68   J.    P.    196  ; 

52  W.  R.  257  ;  90  L.  T.  305  ;  20  T.  L.  R.  162 

— C.  A. 


204.  Ship  in  Dock — Worltmen^s  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.]— Shipowners 
hired  a  dry  dock  to  do  repairs  to  a  vessel.  A 
workman,  who  had  served  as  ship's  carpenter  on 
her  last  voyage  and  had  re-engaged  for  the  next 
voyage,  was  employed  by  the  owners  in  the 
interval  to  work  on  the  repairs. 

Whilst  so  engaged  and  whilst  occupied  in 
turning  the  ship's  cable,  he  was  killed  by  falling 
into  the  dock. 

Held— that  he  was  employed  at  the  time  in 
or  about  a  "  factoiy  "  and  that  the  owners  were 
liable  to  compensate  his  dependants. 

Cayzer,  Irvine  k  Co.  r.  Dickson,  (1905)  7  F. 

[723— Ct.  of  Sess. 
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Xiability  of   Master  for   Injury   to   Servant— 
CoHti  lined. 

205.  Ship  alonq.side  Qiuni—Wurhmen's  Cum- 
j)enmtio7i  Act,  1897  (60  k  61' Vict.  c.  37),  .?.  7  (2).] 
— The  mere  fact  that  a  ship  is  moored  alongside 
a  quay  does  not  necessarily  lead  to  the  conse- 
quence that  a  man  employed  on  the  ship  is 
employed  on,  in,  or  about  a  factory. 
Harrison  v.  Oceanic  Steam  Navigation  Co., 

[Ld.,  [1907]  2  K.  B.  420  (n.)  ;  97  L.  T.  (n.)— 

C.  A. 
See  also  Nos.  182,  337,  342,  348,  362. 

(B)    Warehouse,  Machinery,  Plant,  Si'c. 

206.  Unloadhiq  on  the  Qmy — WorJunen's  Com- 
riensation  Act,  1897  (60  &  61  Vict.  c.  37),  ss.  1,  7 
—Factory  and  n'orJtshop  Act,  1895  (.58  &  59  Vict. 
c.  37),  s.  2S,siih-s.  1  (v.)  (a).] — A  workman  was 
employed  by  shipowners  on  board  a  ship  to  assist 
in  unloading  cases  of  cartridges  or  percussion 
caps  by  means  of  a  crane  on  to  a  quay.  The 
crane,  which  was  standing  on  the  quay,  was 
worked  by  means  of  a  chain,  at  the  end  of  which 
was  attached  a  basket.  The  workman  placed 
the  cases  in  the  basket,  and  the  basket  and  its 
contents  were  hoisted  on  to  the  quay.  When 
one  of  the  cases  was  being  placed  in  the  basket, 
it  exploded  and  killed  the  workman.  Upon  a 
claim  by  his  widow  for  compensation  under  the 
Workmen's  Compensation  Act,  1897  : — 

Held — that  the  workman  was  killed  by  an 
accident  arising  out  of,  and  in  the  course  of  his 
employment  in  or  about  machinery  used  in  the 
process  of  unloading  on  to  a  quay  within  the 
meaning  of  the  Act  ;  and  that,  therefore,  the  Act 
applied. 

Woodham  r.  Atlantic  Transport  Co.. 
[1899]  1  Q.  B.  ir>  ;  68  L.  .J.  Q.  B.  17  ;  47 
AV.  K.  10.5  ;   79   L.  T.  395  ;  15  T.  L.  R.  51— 

C.  A. 

207.  Shij> — Mdchinrni  on  Board  —  Factor i/ 
and  Workshop  Act,  1895  (58  A:  59  Vict.  c.  37), 
ss.  4,  23 — Worhniens  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  .v.  7.]— When  a  man  works 
winch  machinery  on  board  a  ship  he  is  not 
working  in  a  "  factory "  in  the  sense  of  the 
Factory  and  Workshop  Act,  1895,  s.  23  (a), 
and  he  is  not  entitled  to  compensation  for  injury 
under  the  Workmen's  Compensation  Act,  1897. 

Aberdeen  Steam  Trawling  Co.  r.  Peters, 
(1899)  1  F.  786  ;  36  S.  L.  R.  573— Ct.  of  Sess. 

208.  Propinqnity  to  the  Factory — Workmen's 
Compen.mtion  Act.  1897  ((;0&  61  V'ict.  c.  '?,!),  s.  7, 
sub-s.  1.] — In  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897,  it  was  proved 
that  the  deceased  was  a  carter  in  the  employ- 
ment of  the  defendants,  who  were  the  occupiers 
of  a  timber  yard,  and  that  he  was  accidentally 
killed  while  engaged  in  storing  timber  on  a  cart 
belonging  to  the  defendants,  which  was  standing 
immediately  outside  the  defendants'  premises. 

The  county  court  judge  held  that  the  deceased 
was  employed  "  on  or  in  or  about "  a  factory 
within  sect.  7,  sub-sect.  1,  of  the  Workmen's 
Compensation  Act,  1897,  and  made  an  award  in 
favour  of  the  widow  of  the  deceased. 


Held — that  the  decision  of  the  county  court 
judge  must  be  affirmed. 

Powell  v.  Brown,    ri899]  1  Q.  B.   157;    08 

[L.J.  Q.  B.  151  ;  47  W.  R.  145  ;  79  L.  T.  631  ; 

15  T.  L.  R.  65— C.  A. 

209.  Propinquity  to  the  Factory — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  Z'),s.  7, 
suh-s.  1.] — In  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897,  it  was  proved 
that  the  workman  sustained  personal  injury  in 
the  course  of  his  employment  as  a  carter  whilst 
delivering  sacks  of  flour  a  mile  and  a  half  away 
from  his  employer's  factory. 

The  county  court  judge  held  that  the  employ- 
ment of  the  workman  at  the  time  of  the  accident 
was  not  "  on  or  in  or  about  a  factory,"  within 
sect.  7,  sub-sect.  1,  of  the  Workmen's  Compen- 
sation Act,  1897. 

Held — that  the  decision  of  the  county  court 
judge  must  be  affirmed. 

Powell   V.    Brown   ([1899]    1    Q.   B.  157;    68 
L.  J.  Q.  B.  151  ;  47  W.  R.  145  ;  79  L.  T.  631  ;  15 
T.  L.  R.  65 — C.  A.,  supra)  followed. 
Lowth  v.  Ibbotson,  [1899]  1  Q.  B.  1003  :  68 

[L.  J.  Q.  B.  465  ;  47  W.  R.  .506  ;  SO  L.  T.  341  ; 
15  T.  L.  R.  264— C.  A. 

210.  Propinquity  to  the  Factor)/ — Workmcii's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7,S7ih-s.  1.] — A  carter  in  the  employment  of 
wood  craftsmen  was  driving  a  load  of  wood  for 
building  operations  to  a  place  at  some  distance 
from  his  master's  factory,  but  when  he  had 
travelled  about  two  miles  upon  his  journey  his 
cart  was  overturned  by  a  landslip  upon  the 
public  road,  and  he  was  killed. 

Held — that  he  had  not  met  with  the  accident 
when  "about  a  factory."  and  that  his  repre- 
sentatives had  no  claim  for  compensation  under 
the  Workmen's  Compensation  Act,  1897. 

Whitton  r.  Bell  and  Sime.  Ld..  [1899]  36 
[S.  L.  R.  754— Ct.  of  Se.ss. 

211.  Stcam-enyine  in  a  Shed  Temporarily  Used, 
for     Const ructi'ny    a    Building  —  Factory    and 

Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  .«•.  4, 
2^— Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  ss.  1,  7.]— A  workman,  who  was 
employed  at  a  steam-engine  in  a  shed  temporarily 
used  in  connection  with  the  construction  of  a 
building  close  to.  was  killed  by  an  accident 
while  so  employed.  In  proceedings  to  assess 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897  :— 

Held— that  the  shed  was  constituted  a  factory 
by  sect.  23,  sub-sect.  1  (v.)  (/v).  of  the  Factory  and 
Workshop  Act,  1H95.  for  the  purpose  of  applying 
thereto  the  powers  of  the  Act  with  reference  to 
dangerous  machines,  and  that  therefore,  by  virtue 
of  sect.  7,  sub-sect,  2,  of  the  Workmen's  Compen- 
sation Act,  1897.  the  engine  in  the  shed  was  itself 
a  factory  ;  and  that,  consequently,  the  deceased 
man  was  killed  while  employed  "on  or  in  or 
about  a  factory  "  within  the  meaning  of  sect.  7, 
sub-sect.  1,  of  the  last-mentioned  Act,  and  the 
employers  were  liable  to  pay  compensation. 
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Liability   of   Master  for   Injury  to   Servant— 

ContitiHed. 

If  the  workman  shows  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment,  his 
case  can  onlj'  be  met  by  the  employer  by  showing 
that  the  injury  was  attributable  to  his  serious 
and  wilful  misconduct. 
McNiCHOLAS  r.  Dawsox  &  Son,  [1899]  1  Q.  B. 

[773  ;  68  L.  J.  Q.  B.  470  ;  47  W.  R.   500  ;  80 
L.  T.  317  ;  15  T.  L.  R.  242— G.  A. 

212.  Wovlimen's  Compensat'uni  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  7,  suh-s.  1.] — A  workman  was 
employed  to  fetch  water  in  a  water-cart  from  a 
brook  to  a  steam-engine  in  a  shed  connected 
with  a  mortar  mill  for  mixing  for  use  in  the 
construction  of  a  building.  While  he  was  con- 
ducting the  horse  and  cart  along  a  public  road 
from  the  brook  to  the  engine,  the  horse  ran  away 
and  the  cart  went  over  him.  The  place  where 
the  accident  happened  was  at  least  110  yards 
distant  from  the  engine. 

Held — that,  though  the  engine  was  a  '•  factory" 
within  sect.  7  of  the  Workmen's  Compensation 
Act,  1897,  there  was  no  evidence  that  the  work- 
man was,  at  the  time  of  the  accident,  employed 
"  about "  a  factory  within  the  meanmg  of  sub- 
sect.  1  of  that  section,  and  that,  therefore, 
compensation  was  not  payable. 
Fenn  v.  Millee.  [1900]  1  Q.  B.  788  :  69 
[L.  J.  Q.  B.  439  ;  64  J.  P.  356  ;  48  W.  R.  369  ; 
82  L.  T.  284  ;  16  T.  L.  R.  265— C.  A. 

213.  City  Befvse  Dispatch  Works — Workmen's 
CoiiipoisatioH  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7 
—Factory  and  Worksliop  Act,  1878  (41  &  42 
Vict.  c.  16),  *.  93  (3)  (c).]  — A  workman  met  his 
death  while  he  was  carting  manure  from  stables 
and  byres  for  the  City  of  Glasgow  Cleansing 
Department  to  their  refuse  dispatch  works. 
While  waiting  in  those  works  for  his  turn  he  fell 
into  a  tai;k  and  was  injured,  from  the  effects  of 
which  he  died. 

Held — that  the  Refuse  Dispatch  Works  were 
a  "  factory  "  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897,  in  respect  that 
the  material  in  question  was  there  adapted  for 
sale,  and  afterwards  sold. 
Henderson  v.  Glasgow  Corporation,  (1901) 
[2  F.  1127— Ct.  of  Sess. 


214.  '■'Non-Textile  Factory'' — MoraMe  Steam- 
engine  xised  on  a  Farm — 3Ieal  Ground  for  Food' 
for  Stock — "-By  Way  of  Trade  or  for  Furpones 
of  Gain'" — Factory  and  Workskoj)  Act,  1878  (41 
&  42  Vict.  c.  16),  6.93 — Workmen  s  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  suJj-s.  2.]— 
The  respondent  was  a  workman,  who  had  been 
in  the  employment  of  the  appellant,  a  farmer. 
The  appellant  had  upon  his  farm  a  movable 
steam  engine,  which  was  used  for  the  purpose  of 
threshiug,  chafE-cutting,  and  grinding  meal. 
The  meal  was  consumed  as  food  by  the  stock  on 
the  farm,  and  was  not  sold.  The  respondent, 
whose  duty  it  was  to  atteud  to  the  working 
of  the  engine,  met  with  an  accident  while  so 
engaged. 


Held— that  the  farmer  did  not  carry  on  the 
business  of  a  "non-textile  factory"  within  the 
meaning  of  the  Factory  and  Workshop  Act,  1878, 
and  consequently  the  case  was  not  brought  within 
the  Workmen's  Compensation  Act,  1897. 

Nash  v.  Hollinshead,  [1901]  1  Q.  B.  700  ;  70 

[L.  J.  K.  B.  571  ;  75  J.  P.  357  ;  49  W.  R.  424  ; 

84  L.  T.  483  ;  17  T.  L.  R.  352— C.  A. 

215.  Factorij  of  Third  Persons —  Workmen  s 
amrpensation' Act,  1897  (60  &  61  Vict.  <?.  37), 
s.  7.] — The  deceased  workman  was  in  the  employ 
of  a  firm  of  engineers  who  had  contracted  with  a 
firm  of  cotton  spinners  to  supply  and  fix  a  new 
driving  wheel  for  the  steam  engine  belonging  to 
their  cotton  spinning  factory.  A  hand  winch 
and  pulley  were  used  for  the  purpose  of  lifting 
the  new  driving  wheel,  and  while  directing  that 
operation  the  deceased  workman  met  with  an 
accident  which  caused  his  death. 

Held — that  what  was  being  done  was  done 
by  a  person  sent  by  the  original  manufacturers, 
entirely  away  from  their  own  place  of  manufac- 
ture when  the  accident  happened,  and  was  not 
done  "in  a  factory"  at  all. 

Francis  v.  Turner  Brothers  ([1900]  1  Q.  B. 
478  ;  69  L.  J.  Q.  B.  182  ;  64  J.  P.  53  ;  48  W.  IL 
228;  81  L.  T.  770;  16  T.  L.  R.  105— C.  A., 
see  No.  338,  infra')  approved. 

Decision  of  C.  A.  {suh  nom.  Wrii/lei/  v.  Bayleif 
and  Wrighf)  ([1901]  1  K.  B.  780  ;  70  L.  J.  K.  B. 
538  ;  65  J.  P.  372  ;  49  W.  R.  472  ;  84  L.  T.  415) 
affirmed. 

Wrigley  v.  Whittaker  &  Sons,  [1902]  A.  C. 
[229  ;  71  L.  J.  K.  B.  600  ;  66  J.  P.  420  ; 
50  W\  R.  656  ;    86  L.  T.  775  ;    18  T.  L.  R.  55» 

— H.  L.  (E.) 

And  see  No.  38,  supra. 

216.  Workshop  or  Machine-roonL — Workmen's 
Compensation  Art,  1897  (60  &  61  Vict.  c.  37),  .<j.  7— 
Factory  and  Workshop  Act,  1878  (41  &  42  Viet. 
c.  16),  s.  93  (3)  (S).] — The  respondent  was  in  the 
employment  of  the  appellants  as  a  car  driver,  and 
while  engaged  in  oiling  his  car  preparatory  to  its- 
being  taken  out  for  the  day  he  was  struck  by  a 
travelling  platform  called  a  "car  traverser,"  and 
his  right  leg  was  so  injured  between  the  car 
traverser  and  a  side  wall  that  it  had  eventually 
to  be  amputated  below  tlie  knee,  and  in  conse- 
quence he  suffered  permanent  disablement  from 
his  then  employment.  The  place  where  this, 
accident  occurred  was  in  the  car  sheds.  These 
sheds  consisted  of  a  covered-in  building  550  feet 
long  by  160  feet  wide.  Down  the  centre  of  this 
erection  there  ran  a  well  33  feet  wide  and 
27  inches  lower  than  the  flooring  on  each  side  of 
it.  In  this  well  the  travelling  platforms  or  car- 
traversers  were  moved  backwards  and  forwards- 
by  means  of  a  cable  driven  by  a  steam  engine  in 
the  immediate  vicinity  of  the  car  sheds.  At  the 
west  end  of  these  sheds,  where  the  traverser  well 
ceased  to  be  covered  in  by  a  roof  and  to  be 
closed  in  fiom  the  open  air,  was  what  was. 
variously  called  a  machine-room  or  workshop, 
which  was  divided  by  a  somewhat  heavier  brick 
wall  than  those  which  partitioned  ofE  the  spaces 
'  in  the  sheds.     No  mechanical  power  was  used  ii'. 
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the  sheds  themselves  apart  from  the  power 
employed  for  moving  the  car  traverser.  The  car 
was  374  feet  from  the  wall  of  the  machine  shop 
when  the  accident  happened. 

Hkld  (Ld.  MoncriefE  dissenting) — that  the 
works  of  the  tramway  company  fell  within  the 
definition  of  the  Workmen's  Compensation  Act, 
1807,  and  were  a  factory  ;  and  that  the  place  at 
which  the  accident  happened  was  part  of  the 
factory. 

MooNEY  r.  Edixburgh  and  District  Tram- 
[WAYS  Co.,  Ld.,  (1902)  4  F.  390— Ct.  of  Sess. 

217.  Machinery  —  '•  Or  other  Mechanical 
Power " — Trarelliiig  Crane  lourked  b>j  Hand 
Power — Wareliouxe — Old  Iron  Store — JVot  con- 
tiguous to  Dock,  Wharf  or  Quay — Factory  and 
Workshop  Act,  1878  (41  &  42  Vict.  c.  10),  *•.  93— 
Workmen's  Conipemafion  Act,  1897  (60  &.  61  Vict, 
c.  37),  s.  7.] — Premises  were  used  for  the  purpose 
of  breaking  up  old  iron  by  means  of  a  machine 
which  raised  and  let  fall  a  weight  of  several  tons, 
and  a  quantity  of  old  iron,  amounting  to  several 
thousand  tons,  was  stored  there.  The  premises 
were  also  used  for  the  purpose  of  selling  the  iron 
and  for  its  inspection  by  buyers,  and  the  iron 
was  undoubtedly  kept  and  stored  there.  An 
accident  happened  to  a  workman  in  the  employ 
of  the  owners  of  the  premises,  caused  by  his 
endeavouring  to  stop  a  trolley  by  putting  a  crow- 
bar in  between  the  wheels  so  as  to  prevent  its 
running  into  a  horse,  and  it  happened  close  to 
the  said  premises.  The  mechanical  power  relied 
on  to  bring  the  premises  within  the  definition  of 
"  factory  "  was  the  above-mentioned  machine,  a 
travelling  crane  worked  by  hand  power. 

Held — that  the  premises  were  not  a  "  fac- 
tory "  where  machinery  driven  by  steam,  water, 
or  other  mechanical  power  was  used,  within 
sect.  93  of  the  Factory  and  Workshop  Act, 
1878. 

Wrifflei/  v.  Uayley  and  Wright  ([1901]  1  K.  B. 
780  ;  70  L.  J.  K.  B.  538  ;  65  J.  P.  372  ;  49  W.  R. 
472  ;  84  L.  T.  415— C.  A.,  No.  215,  supra} 
followed. 

Held,  also,  that  the  premises  were  a  ware- 
house within  the  meaning  of  sect.  7  of  the 
Workmen's  Compensation  Act,  1897,  though 
they  were  not  in  contiguity  with  a  dock,  whaif, 
or  quay. 
AViLLMOTT   ;•.   Patox,    [1902]  1   K.  B.  237  :  71 

[L.  J.  K.  B.  1  ;    66  J.  P.  197  ;    50  W.  P.  148  ; 
85  L.  T.  569 ;  18  T.  L.  II.  48— C.  A. 

218.  Tlirc.shing  Machine  attached  to  Engine 
for  llaulaifc  Purposes  only — Factory  and  Work- 
shop Act,  1878  (41  &  42  Vict.  c.  16),  s.  93,.wJ-s.  3 
—  Workmen  s  Compoisation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7,  subs.  2.] — Two  parts  of  some 
mechanism  which  when  geared  together  would 
have  made  a  niill  which  could  thresh,  were  not 
so  geared  together,  nor  were  they  intended  to  be, 
at  the  place  where  an  accident  to  a  workman  ! 
occurred.  They  were  going  to  fulfil  a  contract 
at  a  place  three  miles  from  where  the  accident 


[  occurred.  The  two  things  there  were,  the 
threshing  mill  and  the  traction  engine  which 
was  intended  to  haul  it  to  the  place.  While  the 
workman  was  fitting  the  wire  rope  round  the 
drum  with  a  view  to  haulage  he  met  with  the 
accident. 

Held — that  there  was  no  '-factory"  within 
the  definition  in  sect.  93  or  any  other  section  of 
the  Factory  Act  or  the  Workmen's  Compensation 
Act. 

George  v.  Macdonald,  (1902)  4  F.  190— Ct.  of 

[Sess. 

219.  Burden  of  Proof— Workmen' s  Compema- 
tion  Act,  1897  (60  & '61  Vict.  e.  37)^  s.  7.]  — 
It  lies  upon  an  injured  workman  to  prove  that 
the  accident  happened  "on.  in,  or  about"  a 
factory,  &c.  Where  a  man  met  with  an  accident 
whilst  on  his  way  from  the  building  on  which 
he  was  emploj-ed",  to  his  master's  yard,  but  no 
evidence  was  given  as  to  the  exact  spot  or 
distance  :  — 

Held — that  there  was  no  evidence  justifying 
the  county  court  judge  in  finding  that  the  acci- 
dent happened  "  in,  on,  or  about"  the  building. 

McAdam  v.  Harvey,  [1903]  2  Ir.  R.  511— C.  A. 

220.  Xew  Definition  — Factory  Act,  1901— 
Machinery  iised  in  Loading,  or  I'nloading, 
Ship  in  a  Xarigahle  Mirer — Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  s.  'iS— Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7 — Factory  and  Workshop  Act,  1901  (1  Edw.  7, 
c.  22),  s.  104.] — A  "  factory  "  for  the  purposes  of 
the  Workmen's  Compensation  Act,  1897,  is  now 
defined,  not  by  the  Factory  Acts  in  force  in 
1897,  but  by  the  Factory  a'nd  Workshop  Act, 
1901.  The  latter  Act  has  repealed  and  re-enacted 
the  earlier  Acts  with  modifications  ;  and,  there- 
fore, references  to  the  original  provisions  must 
now  be  construed  as  references  to  the  provisions 
so  re-enacted  (Interpretation  .\.ct,  1889,  s.  7). 
It  follows  that  machinery  used  for  loading  or 
unloading  a  vessel  in  a  navigable  river  or  harbour 
constitutes  a  "factory  "  for  the  purposes  of  the 
Workmen's  Compensation  Act. 

Stevens  v.  General  Steam  Navigation  Co., 

[Ld.,  [1903]  1  K.B.890  ;  72  L.  J.  K.  B.  417  ; 

(57  J.  P.  415  ;  51   W.   R.  578  ;   88  L.  T.  542  ; 

19  T.  L.  R.  418— C.  A. 

221.  Washing  Pottles  in  Hotel  Cellar—"  Pottle 
Washing  Works" — Factor i/  and'  Workshop  Act, 
1!)01  (1  Edw.  7,  c.  22),  Schrd.  XL- Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7.] — An  hotel  cellarman  was  corking  a  bottle  by 
hand  in  the  cellar,  when  it  burst  and  injured  his 
hand.  1  n  the  cellar,  which  was  primarily  used  for 
storage,  was  a  contrivance  of  revolving  brushes, 
worked,  if  desired,  by  water  from  a  tap,  for  the 
purpose  of  cleaning  the  insides  of  bottles. 

Held — that  this  did  not  constitute  the  cellar 
a  "bottle-washing  work"  withini  Sched.  VI.  of 
the  Factory  and  Workshop  Act,  1901,  and  that  it 
was.  therefore,  not  a  "  factory  "  within  the  Act 
of  1897. 

Kavanagh  f.  Caledonian  Ry.  Co.,  (1904)  5 
[F.  1128- Ct.  of  Sess. 
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222.  Wdrehouac — Store — WlKiles((Ie  Buslnats 
—  Worlcmen's  Conqjeiuiation  Act,  1897  (60  &;  (51 
Vict.  c.  87),  s.  7.] — A  place  used  in  connection 
with  a  wholesale  business  for  storing  goods  to  be 
sold  in  the  coixrse  of  the  business  is  a  warehouse, 
and  therefore  a  "  factory  "  within  the  meaning 
of  sect.  7,  sub-sect.  2,  of  the  Workmen's  Com- 
pensation ActJ  1897. 

There  is  a  distinction  between  such  a  place 
and  a  place  where  goods  are  kept  for  the  pur- 
poses of  a  retail  business  carried  on  in  a  shop. 

Burr  V.  Wiiteley  ((1903)  19  T.  L.  R.  117— 
C.  A.,  see  No.  41,  supra)  followed. 

Colrine  v.  Andersoii  ((1902)  .5  F.  255— Ct.  of 
Sess.)  considered. 

Green  r.  Britten  and  Gilsox,  [1904]  1  K.  B. 
[350  ;  73  L.  J.  K.  B.  12G  ;  ()8  J.  P.  139  ;  52 
W.  K.  198  ;  89  L.  T.  713  ;  20  T.  L.  R.   116— 

C.  A. 

223.  BuUdinfj  exceeding  tliirty  feet  in  heigld 
wherein  more  than  twenty  Persons  are  Employed 
—Factory  and  Worhshop  Act,  1901  (1  Edw.'  7, 
c.  22),  s.  105  (2) — Workmen's  Compensation  Jet, 
1897  (61  &  62  Vict.  o.  37),  s.  7  (2).]— The  fact 
that  a  building  which  exceeds  thirty  feet  in 
height  and  in  which  more  than  twenty  persons, 
not  being  domestic  servants,  are  employed  for 
wages,  comes  within  sect.  105  (2)  of  the  Factory 
and  Workshop  Act,  1901,  so  that  certain  pro- 
visions of  that  Act  apply  to  it  as  if  it  were  a 
factory,  does  not  malie  such  a  building  a  "  fac- 
tory "  within  the  meaning  of  sect.  7  (2)  of  the 
Workmen's  Compensation  Act,  1897. 

DvER  V.  Swift  Cvcle  Co.,  Ld.,  [1904]  2  K.  B. 
[36 ;  73  L.  J.  K.  B.  566  ;  68  J.  P.  394  ;  52 
W.  R.  483  ;  90  L.  T.  613  ;  20  T.  L.  R.  429— 

C.  A. 

224.  "  TFarchouse" — "■  Dumjiiny  y round'''  for 
Waste  Material — Factory  and  Workshop  Act, 
1901  (1  Edw.  7,  c.  22),  .9. 149,  sub-s.  1,5;  Sched.  VI., 
Part  1  (11) — \]'o7-kmen's  Compensation  Act,  1897, 
(60  cfc  61  Vict.  c.  37),  s.  7.]— The  respondents 
were  the  owners  of  a  yard,  which  was  open  to 
the  sky,  where  they  chietiy  kept  stacks  of  old 
wood-paving  and  stacks  of  old  scrap-iron.  There 
was  also  a  blacksmith's  forge  and  shop,  and 
some  stables  in  the  yard,  and  the  yard  was  also 
used  by  the  respondents'  servants  for  the  purpose 
of  sharpening  picks,  facing  hammers,  and  repair- 
ing and  painting  carts.  The  respondents  some- 
times sold  the  old  wood-paving  to  dealers  as 
firewood.  A  workman  in  the  employment  of 
the  respondents  was  injured  by  an  accident 
while  shifting  scrap-iron  in  the  yard.  In  pro- 
ceedings to  assess  compensation  under  the  Work- 
men's Compensation  Act,  1897,  the  county  court 
judge  found  that  the  yard  was  a  general 
"  dumping  ground "  for  waste  and  other 
materials,  and  was  not  a  "  warehoiise "  within 
the  definition  of  "  factory  "  in  sect.  6,  sub-sect.  2, 
of  the  Act. 

Held — that  the  county  court  judge  was 
justified  in  so  finding,  a  mere  "  dumping  ground  " 


Buckingham    r.    Mayor,  &c.,  of    Fulham, 

*  [(1905)  69  J.  P.  297  ;  53  W.  R.  628  ;  21  T.  L.  R. 

511  ;  3  L.  G.  R.  926— C.  A. 

225.  ^]'arehouse — Yard  of  Local  Authority — ■ 
Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7.] — A  corporation  owned  an  un- 
covered yard,  with  a  large  shed  on  one  side  in 
which  tools  were  kept  and  work  was  done  in 
wet  weather.  The  yard  was  chiefly  used  for 
storing  road  and  drainage  materials.  Stone  for 
the  roads  was  broken  there  by  hand. 

Held — that  the  yard  was  not  a  factory  or 
warehouse. 

M-EwAN  r.  Perth  Magistrates,  (1905)  7  F. 
[714— Ct.  of  Sess. 

226.  Factory  —  Gasworks  —  Workmen  s  Com- 
pensation Act,  1897  (60  &  61  Vict.<'.  37),  s.  7.]— 
A  workman  was  employed  by  a  gas  company  to 
open  up  a  road  where  a  gas  main  belonging  to 
the  company  was  laid  for  the  purpose  of  doing 
some  work  on  the  main.  The  place  was  about  a 
quarter  of  a  mile  away  from  the  gas  works  where 
the  gas  was  made,  and  which  was  admittedly  a 
"  factory  "  within  sect.  7  of  the  Workmen's  Com- 
pensation Act,  1897.  While  so  employed  the 
workman  was  injured  by  an  accident.  No 
steam,  water,  or  other  mechanical  power  was 
used  at  the  place. 

Held— that  the  main  was  not  part  of  the 
factory,  nor  was  the  workman  at  the  time  of  the 
accident  employed  "  about "  the  factory,  and 
that  therefore  the  Act  did  not  apply. 
Spacey  v.  Dowlais  Gas  and  Coke  Co.,  Ld., 
[  1905]  2  K.  B.  879  ;  22  T.  L.  R.  29  ;  75 
L.  J.  K.  B.  5  ;  54  W.  R.  138  ;  93  L.  T.  685— 

C.  A. 

227.  Adaptinq  Article  for  Sale — Use  of  Steam 
Power— Factory  and  Workshop  Act,  1901  (1  Edw. 
7,  c.  22),  s.  \\^^,snh■s.  1  (c) — Workmen's  Compen- 
sation Act,  1897  (60  &  61  Vict.  c.  37),  *.  7, 
sub-s.  2.] — An  employer  carried  on  business  as  a 
tripe  manufacturer  at  premises  which  consisted 
of  a  shop  and  parlour,  with  a  yard  behind.  In 
the  yard  there  was  a  roofed  shed  containing  a 
copper  in  which  the  tripe  was  prepared.  There 
was  also  a  boiler  in  the  shed  in  which  steam  was 
generated  by  means  of  a  coal  fire,  and  from  which 
steam  was  carried  to  pipes  coiled  round  the 
bottom  of  the  copper,  thus  heating  the  water  in 
the  copper.  The  boiler  was  supplied  with  cold 
water  by  means  of  an  injector,  which  was  worked 
by  the  steam  from  the  boiler.  A  workman,  in 
the  course  of  his  employment,  accidentally  fell 
into  that  copper  when  full  of  boiling  water  and 
was  killed. 

Held — that  by  reason  of  the  use  of  "  steam 
power"  the  premises  were  a  factory  within  the 
meaning  of  sect.  1 49,  sub-sect.  1  (c),  of  the  Factory 
and  Workshop  Act.  1901  and  sub-sect.  2  of  the 
Workmen's  Compensation  Act,  1897,  and  that  the 
deceased  man's  widow  was  entitled  to  compensa- 
tion under  the  latter  Act. 

DOSWELL  V.  Cowell,  (1906)  95  L.  T.  38  ;  22 
[T.  L.  R.  628— C.  A. 
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liability   of   Master  for    Injury   to    Servant — 

Cuntinucd. 

228.  "  Warelumse  " — Store  Attached  to  Betail 
Biisiness—  Workmen's  Covqiensation  Act,  1897 
(6U  &  61  Vict.  c.  37),  s.  7  (2).]— There  is  no 
absolute  rule  of  law  that  a  store  attached  to  a 
retail  business  cannot  be  a  warehouse  within  the 
meaning  of  sect.  7  (2)  of  the  Workmen's  Com- 
pensation Act,  1897. 

G}'ee7iY.  Britten  atid  Gilso/i  ([I90i]  1  K.  B. 
350  ;  73  L.  J.  K.  B.  126  ;  68  J.  P.  139  ;  .52  W.  R. 
198  ;  89  L.  T.  713  ;  20  T.  L.  E.  116— C.  A., 
No.  222,  svjjra)  explained. 

MORETON  V.  Reeve,   [1907]  2  K.   B.  401  ;  76 
L.  J.  K.  B.  850  ;  97  L.  T.  63— C.  A. 

See  aho  Nos.  41,  196,  330,  339,  344. 


(5)  Mine. 

229.  Prirate  liailway — Coal  Mines  Re(iulation 
Act,  1887  (50  &  51  Vict.  c.  b^'),s.la— Workmen's 
Com2)ensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7  (1)  (2).] — A  workman  was  employed  in 
driving  a  train  containing  coal  along  a  private 
railway  from  a  mine  to  a  coal  depot.  The  rail- 
way, which  was  twelve  miles  long,  and  the  depot 
were  the  property  of  the  res|iondents,  and  were 
used  for  dealing  with  the  traffic  from  various 
collieries  worked  b}'  them.  The  workman  was 
killed  by  accident  at  a  point  three-quarters  of  a 
mile  distant  from  the  mine  from  which  he  was 
driving  the  train. 

Held — that  at  the  time  of  the  accident  the 
man  was  not  employed  "  on  or  in  or  about "  a 
mine  within  the  definition  contained  in  sect.  75 
of  the  Coal  Mines  Regulation  Act,  1887,  and 
therefore  was  not  in  an  employment  to  which 
the  Workmen's  Compensation  Act,  1897,  applies. 

TtJRNBULL      r.      LAMBTON      COLLIERIES,      Ld., 

(1900)    64    J.    V.    404  ;     82    L.    T.    589  ;     16 

T.  L.  R.  369— C.  A. 

230.  Siding  adjacent  to  and  lelonging  to  Mine 
^Work  crtra  neons  to  pro  iter  Business  of  Em- 
•plogers — Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  ss.  1  (1),  7— Coal  Mines  Be/jn- 
lation  Act,  1887  (50  &  51  Vict.  c.  58),  s.  75.']  — 
A  colliery  company,  owners  of  a  coal  mine  and 
siding  connecting  the  mine  with  a  main  line  of 
railway,  contracted  with  the  owner  of  a  sand- 
hole,  situated  on  the  main  line,  to  remove  sand 
from  the  sand-hole  by  a  pug  engine  and  railway 
waggons  to  the  colliery  siding,  preparatory  to 
removal  by  the  railway  company.  The  haulage 
was  to  be  done  by  a  pug  engine  belonging  to  the 
colliery  comjiany,  and  used  in  connection  with 
their  mine  and  siding.  The  siding  was  about 
eighty  yards  in  length,  and  served  only  the  one 
mine.  The  sand-hole  was  300  or  400  yards  from 
the  siding.  In  the  discharge  of  his  duty  and  in 
the  course  of  executing  the  work  he  was  em- 
ployed to  do,  the  brakesman  of  the  pug  engine, 
who  was  in  the  employment  of  the  colliery  com- 
pany, was  killed  while  uncoupling  waggons  on 
the  main  line  in  the  immediate  vicinity  of  the 
siding,  which  admittedly  was  a  part  of  the 
mine. 


Held — that  (1)  the  employment  of  the  de- 
ceased was  locally  "in  or  about  "  a  mine  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  s.  7,  sub-s.(l);  and  (2)  {dissentient e  Ld. 
Adam),  a  claim  for  compensation  arose,  although 
the  character  of  the  work  upon  which  the 
deceased  was  employed  at  the  time  of  the  acci- 
dent was  not  incidental  to  the  proper  business  of 
the  colliery. 

MoNAGHAx  V.  United  Collieries,  Ld.,  (1901) 
[  3  F.  149— Cr.  of  Sess. 

231.  Binployment  in  Making  Boad  to  Work 
Mine — Workmen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  7 — Metalliferons  Mines  Ber/u- 
lation  Act,  1872  (35  &  36  Vict.  c.  77),  s.  41.]— A 
workman  met  with  an  accident  while  he  was  at 
work  on  Loxley  Common  blasting  large  boulders 
of  stone  for  the  purpose  of  making  a  road,  in  the 
employment  of  the  defendants  who  were  lessees 
of  coal  and  ganister  under  the  common.  The 
explosion  which  was  the  cause  of  the  accident 
took  place  about  six  or  seven  yards  from  the 
mouth  of  a  tunnel  running  into  the  side  of  a 
hill.  The  county  court  judge  found  as  a  fact 
that  the  road-making  was  part  of  the  necessary 
work  of  preparing  and  working  the  mine,  and 
that  the  mine  was  worked  in  the  usual  way,  by 
the  sinking  of  a  shaft,  by  driving  levels  and 
inclined  planes  for  commencing  and  opening  the 
mine,  and  for  searching  for  and  proving  minerals, 
and  by  driving  a  heading  into  the  hillside. 

Held — that  the  workman  was  employed  on 
or  in  or  about  a  mine  within  the  meaning  of 
sect.  7,  sub-sect.  1 ,  of  the  Workmen's  Compensation 
Act,  1897,  and  having  regard  to  the  definition  of 
a  "  mine"  in  sect.  41  of  the  Metalliferous  Mines 
Regulation  Act,  1872. 

Ellison  r.  Loxgden  &  Son,  (1902)  18  T.  L.  R. 

[48— C.  A. 

232.  Si dinq  — Prirate  Boad  to  Mine— Coal 
Mines  Begutation  Act,  1887  (50  &  51  Vict.  c.  58), 
•s'.  75 — Workmen's  Compoisation  Act  (60  &  61 
Vict.  c.  37),  s.  7.] — A  workman  employed  as  a 
carter  at  a  coal  mine  was  killed  while  unloading 
timber  on  to  a  colliery  cart  from  a  railway 
waggon  at  a  siding  belonging  to  and  occupied 
by  a  railway  company.  The  accident  happened 
at  a  place  120  yards  inside  the  gate  of  the  rail- 
way company's  premises  :  from  that  gate  it  was 
necessary  to  cross  a  public  highway  and  then  to 
go  250  yards  down  a  private  colliery  road  in 
order  to  reach  the  pit. 

Held — that  the  workman  was  not  injured 
whilst  employed  "  on,  in,  or  about  the  mine." 

CoYLTON  Coal  Co.  v.  Davidson,  (1905)  7  F. 

[727— Ct.  of  Sess. 

233.  Bailway  Siding — Prirate  Line— Work- 
men's Compensation  Act,  1897  (60&  61  Vict.  c.  37), 
.,.  7— Coal  Mines  Begnlation  Act,  1887  (50  &  51 
Vict.  c.  58),  s.  75.] — A  private  railway  line  1^ 
miles  long  connected  a  mine  with  a  main  line. 
About  half-way  along  the  private  line  were  a 
drum  house  and  sidings. 

Held — that  this  spot  came  within  the  defini- 
tion of  a  "  mine "  contained  in  sect.  75  of  the 
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LiabUity  of   Master  for  Injury  to  Servant— 

Coiitinued. 
Coal  Mines  Regulation  Act,  1887,  and  incor- 
porated by  reference  in  sect.  7  of  the  Workmen's 
Compensation  Act,  1897,  viz.,  "includes  .  .  . 
tramways  and  sidings  ...  in  and  adjacent  to 
and  belonging  to  the  mine." 
ANDERSON  V.  Loch  Gelly  Iron  and  Coal 
[Co.,  Ld.,  (1905)  7  F.  189— Ct.  of  Sess. 

See  also  No.  244. 

(6)  Railway. 

234  Refreshment  Roovi  —  Barmaid— Work- 
men's Compensation  Act,  1897  (60  &  61  Vict. 
c  37),  s.  l^Rp(julatio7i  of  Railways  Act,  1873 
(36  &'37  Vict.  ('•.  48),  s.  3.] -A  barmaid  in  the 
employment  of  a  railway  company,  while  attend- 
ing to  her  duties  in  a  refreshment  room  at  one 
of  their  stations,  sustained  accidental  injuiy  in 
consequence  of  a  framed  advertisement  falling 
from  the  wall. 

Held— that  she  was  not  employed  on  or  in 
or  about  a  railway  within  the  meaning  of  sect.  7 
of  the  Workmen's  Compensation  Act,  1897,  and 
that,  therefore,  her  employment  was  not  an 
employment  to  which  the  Act  applied. 
MiLNER  V.  Great  Northern  Ry.  Co.,  [1900] 

ri  Q.  B.  795  ;  69  L.  J.  Q.  B.  427  ;  64  J.  P.  291 ; 

48  W.  R.  387  ;  82  L.  T.  187  ;  16  T.  L.  R.  249 

— C.  A. 

235.  Station  vsed  ''for  the  Pvrjme  of  Public 
Traffic" — Workmen's  Compensation  Act,  1897 
(60'&  61  Vict.  c.  37),  s.  1  —  Regulation  of  Rail- 
u-ays  Act,  1873  (36  &  37  Vict.  c.  48),  *■.  3.]— A 
workman  was  in  the  employment  of  a  railway 
company  as  a  blacksmith  and  horse  shoer.  The 
company  kept  seventy-four  horses  at  their  ter- 
minus, and  the  respondent  was  kicked  by  one  of 
these  horses  while  engaged  in  shoeing  it.  These 
horses  were  kept  in  stables  within  the  area  of 
the  station,  and  the  smithy  was  part  of  the 
station  buildings.  The  horses  were  used  in  lorries 
and  carts  for  collecting  and  delivering  goods  and 
hauling  trucks. 

Held — that  the  horses  were  employed  in  the 
business  of  the  company  as  carriers  or  "  for  the 
purpose  of  public  traffic  "  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1897,  and  the 
Regulation  of  Railways  Act,  1873,  s.  3,  and  that 
the  company  were  liable. 

Caledonian  Ry.  Co.  r.  Breslin,  (1901)  2  F. 

[1158— Ct.  of  Sess, 

236.  Private  Railway — Workmen's  Compensa- 
tion Act,  1897  (60  &  6l'  Vict.  c.  37),  s.  7  (2).]— A 
goods  guard  in  the  employment  of  a  railway 
company  claimed  from  them  compensation  for 
injuries  received  by  him  while  in  their  employ- 
ment. The  accident  occurred  upon  a  siding  on 
a  private  line  of  railway  belonging  to  an  iron 
company.  This  private  line  had  a  connection 
with  the  railway  company's  main  line,  and  the 
place  where  the  accident  occurred  was  at  a 
distance  of  three-quarters  of  a  mile  from  the 
connection. 

B.D. — VOL.  11. 


Held— that  the  accident  did  not  occur  upon 
a  railway  to  which  the  Regulation  of  Railways 
Act  of  1873  applied,  and  therefore  the  accident 
did  not  take  place  "on  or  in  or  about"  a  rail- 
way within  the  meaning  of  the  Workmen  s 
Compensation  Act,  1897. 

Brodie  v.  North  British  Ry.  Co.,  (1901)  3  F. 

[75— Ct.  of  Sess. 

237.  Workinen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  7  (1).]— ^  carter  was  in  the 
employment  of  a  firm  of  contractors  who  had  a 
contract  with  a  railway  company  for  the  cartage 
of  goods  to  and  from  one  of  their  stations.  On 
the  day  of  the  accident  the  carter  had  been,  in 
accordance  with  his  usual  practice,  collecting 
goods  from  various  firms  in  town,  and  had  carted 
them  to  the  station  and  delivered  them  there. 
As  he  was  leaving  the  station  with  his  horse  and 
lorry  the  horse  took  fright  and  bolted  at  the  gate 
of  the  station.  The  horse  continued  on  its  course 
without  any  interruption  until  it  dashed  into 
an  apothecary's  shop,  and  the  carter's  left  leg 
was  crushed  between  the  wall  and  the  lorry  and 
had  to  be  amputated.  The  carter  had  finished 
his  day's  work  and  was  proceeding  to  the  stables 
when  the  accident  occurred. 

Held— that  the  accident  did  not  happen  when 
the  carter  was  employed  "  on  or  in  or  about " 
the  railway  within  the  meaning  of  sect.  7  (1)  of 
the  Workmen's  Compensation  Act,  1897. 
Rath  fate  r.  Caledonian  Ry.  Co.,  (1902)  4  F. 
[313_Ct.  of  Sess. 

(k)  Out  of  and  in  the  Course  of  Employment. 

238.  Accident  hajjpeniny  before  Workman  liad 
qot  to  or  begun  his  work— Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  l,suh-s.  1.] 
In  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  it  appeared  that  the  work- 
man was  in  the  employment  of  a  firm  of 
contractors,  who  had  contracted  with  a  railway 
company  for  the  ballasting  of  a  siding.  While 
he  was  walking  to  his  work  along  the  main  hne 
—upon  which  he  need  not  have  got — the  weather 
being  foggy,  he  was  run  over  by  an  express  train 
and  killed  on  the  main  line,  about  seven  minutes 
before  the  time  for  the  commencement  of  work, 
and  at  a  distance  of  about  150  yards  from  the 
place  of  work. 

Held,  by  A.  L.  Smith  and  Vaughan  Williams, 
L.JJ.  (Romer,  L.J.,  dissenting)— that  it  was  not 
part  of  the  contract  of  employment  that  the 
employment  should  extend  till  the  deceased  got 
to  the  place  where  his  work  was,  nor  should 
include  the  time  taken  in  getting  to  that  place, 
and  that  the  workman  had  not,  in  contempla- 
tion of  law,  begun  his  work  when  he  had  not  got 
to  the  place  where  his  work  lay  and  the  time  for 
commencing  had  not  arrived,  and  that  there  was 
nothing  to  justify  the  county  court  judge  in 
holding  that  the  accident  arose  out  of  and  m  the 
course  of  the  workman's  employment  within  the 
meaning  of  sect.  1,  sub-sect.  l,of  the  Workmen's 
Compensation  Act,  1897. 

Holness  v.  Mackay  and  Davis,  [1899]  2Q.B. 
[319  ;  68  L.  J.  Q.  B.  724  ;  47  W.  R.  531  ;  80 
L.  T.  831  ;  15   L.  T.   831  ;  15  T.  L.  R.  351— 

C.  A, 
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Liability  of  Master  for  Injury  to  Servant — 
Conthiiie/I. 

239.  Jurudlction  of  Covrt  of  Appeal — Qu^^- 
t'wn*  of  Laic —  WorTsmeii'*  Compensation  Act,  i 
1S97  (60  &  61  Tict.  c.  37),  *.  1,  sub-i.  l.j— In  an 
arbitration  under  the  Workmen's  Compensation 
Act,  1S97.  in  respect  of  the  death  of  a  railway 
serranr.  who  was  killed  in  consequence  of  getting 
on  to  the  foot-board  of  a  train  in  motion  to  speak 
to  a  passenger,  the  coanty  court  judge  found  as 
facts  that  the  deceased  was.  on  the  day  of  the 
accident,  in  the  employment  of  the  defendants, 
and  that  his  day's  duty  was  not  finished  at  the 
time  of  the  accident,  but  that  he  did  not  get  on 
to  the  foot-board  for  any  object  of  the  defendants,  i 
but  for  his  own  pleasure. 

Held— that  by  sect.  1.  sub-sect.  1.  the  Act 
only  applied  to  accidents  arising  both  out  of  the 
employment  and  in  the  course  of  employment ; 
and  that,  on  the  findings  of  the  county  court 
judge,  the  accident  did  not  arise  out  of  the 
employment  of  the  deceased. 

In  cas^  under  the  Workmen's  Compensation 
Act.  1897.  the  C.  A.  has  jurisdiction  to  entertain 
questions  of  law  only. 

Smith  r.  Laxcashibe  a:st>  Tobkshiee  Ey.  Co.. 
ri899]  1  Q.  B.  Ill  :  &8  L.  .J.  Q.  B.  .51  :  47 
W.  R.  146  :  79  L.  T.  633  :  1.5  T.  L.  R.  64— 

C.  A. 

240.  WorTsman  acting  in  the  Interest  of  liis 
2ila.4er  in  an  Emergency — Worhmen'x  CornpeniM- 
tion  Act,  1897  (60  Ac  61  Vict.  e.  37).  #.  1,  aul-s.  1.] 
— In  an  arbitration  tinder  the  Workmen's  Com- 
pensation Act.  1897.  it  appeared  that  the  work- 
man, who  was  a  fireman  employed  in  a  mine, 
while  in  the  course  of  his  employment  taking  a 
report  from  the  pit  to  the  office  got  on  to  a  tram 
truck  running  in  the  direction  to  which  he  was 
going — he  had  no  business  to  be  upon  it.  The 
tram  horee  ran  away  :  the  workman  endeavoured 
to  stop  it  and  in  doing  so  was  killed. 

Held — that  the  workman  was  acting  in  the 
interest  of  his  master  in  an  emergency  which 
suddenly  arose,  and  that  the  accident  arose  out 
of  and  in  the  course  of  his  employment  within 
the  meaning  of  sect.  1,  sub-sect.  1,'of  the  Work- 
men's C-ompensation  Act,  1897. 

Eees  r.  Thomas.  [1899]  1  Q.  B.  1015  :  68  L.  J. 

[Q.  B.  539  ;  47  W.  E.  504  :  80  L.  T.  578  :   15 

T.  L.  R.  .301— C.  A. 

241.  Workmen's  Compenmtion  Act,  1897  (60 
k.  61  Vict.  c.  37),  #.  1.  gub-».  1.] — A  workman  was 
employed  in  pottery  works  to  make  the  clay  into 
balls  aud  to  hand  them  to  a  woman  who  was  at 
work  at  a  machine  moulding  the  clay.  The 
workman  had  nothing  to  do  with  the  machine, 
and  was  expressly  told  not  to  interfere  with  it. 
The  workman,  while  the  woman  was  temporarily 
absent  from  the  machine.,  attempted  to  clean  it, 
and  his  hand  was  caught  in  the  machinery  and 
injured. 

Held — that  the  accident  did  not  arise  "  out 
of  and  in  the  course  of  the  employment "'  within 
sect.  1,  sub-sect.  1,  of  the  Workmen's  Compensation 


Act,  1897,  and  that,  therefore,  the  employer  was 
not  liable  to  pay  compensation. 

Lowe  r.  Pearsox.  ri899^  1  Q.  B.  261  :  68  L.  J. 

[Q.  B.  122  ;  47  W.  R.  193  :   79  L.  T.  654  :  15 

T.  L.  R.  124— C.  A. 

242.  WorTimen'g  Compensation  Act,  1897  (60 
i  61  Vict.  c.  37),  s.  1.] — A  railway  carter  who  is 
injured  while  stopping  his  horse  which  had 
started  off  inside  the  railway  company's  goods 
shed  had  been  injured  "  in  the  coui-se  of  his 
employment." 

Devixe   r.  Caledoxiax    Rt.  Co..   (1899)    36 
[S.  L.  R.  877— Ct.  of  Sess. 

243.  'WorlimeiCs  Cotnpen^ation  Act,  1897  (60 
&  61  Vict.  c.  37),  *.  7.] — ••  A  man  does  not  cease 
to  be  in  the  course  of  his  employment  merely 
because  he  is  not  acttially  engagetl  in  doing  what 
is  specially  prescribed  to  him.  if  in  the  course  of 

j  his  employment  an  emergency  arises,  and.  with- 
out deserting  his  employment,  he  does  what  he 
considers  necessary  for  the  purpose  of  advancing 
the  work  in  which  he  is  engaged  in  the  interest 
of  his  master."'     (Per  Ld.  Kinnear.) 

DuEHAM    r.  Bbowx    Bbotheks  iSc   Co..   Ld.. 
[(1898)  1  F.  279  ;  36  S.  L.  E.  190— Ct.  of  Sess^ 

244.  Mafiter  proriding  Train  ax  Conrenienee 
for  WorTtmen  going  Hume — WorJimen'x  Com- 
pensation Act,  i897  (60  &  61  Vict.  c.  37),  x.  1, 
gub-g.  1.]— The  plaintiff  was  a  collier  in  the 
employment  of  the  defendants.  The  defendants 
owned  a  line  of  railway  about  one  mile  and  a 
quarter  in  length,  from  their  colliery,  and  they 
ran  a  train  to  take  the  colliers  from  their  work 
in  the  colliery  to  their  homes.  The  plaintiff  was 
going  home  by  the  train,  and  when  alighting 
from  it  at  a  point  about  three-quarters  of  a  mile 
from  the  colliery  he  fell  and  was  slightly  injured. 
The  county  court  judge  found  (1)  that  the 
accident  did  not  arise  out  of  and  in  the  course  of 
the  plaintiff's  employment.  He  found  as  a 
fact  that  it  was  not  a  condition  of  the  plaintiff's 
employment  that  he  should  be  carried  to  and 
from  his  work  by  the  train,  and  that  the  defen- 
dants provided  the  train  as  a  convenience  only 
for  their  workmen,  and  that  they  were  not  under 
any  contract,  duty,  or  obligation  to  provide  it. 
He  also  found  (2)  that  the  accident  did  not 
happen  to  the  plaintiff  on  or  in  or  about  the 
mine. 

Held — that,  upon  the  findings  of  the  coimty 
court  judge,  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  plaintiff's  employment. 

Daties  r.  Ehymxei-  lEoy  Co.,  Ld..  (1900)  16 
[T.  L.  E.  329— C.  A. 

245.  Amsting  a  Felloic-Serrant  of  a  Higher 
Grade  in  an  Emergenc'i — Workmen's  Compensa- 

j  Hon  Act,  1897  (60  k.  61  Vict.  c.  37).  «.  1  (1).]— 
;  The  deceased  was  employed  in  a  joinery  shop  as 
a  labourer  to  carry  wood  and  sweep  chips  fix»m 
!  the  floor  of  the  machine  room,  and  generally  to 
do  work  auxiliary  to  that  of  the  skilled  men. 
In  assisting  the  machine  man  to  put  a  belt  right 
he  received  fatal  injuries.  The  foreman,  to 
whose  orders  the  deceased  was  bormd  to  conform, 
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could  have  ordered  him  to  assist  in  replacing  the 
belt,  but  he  had  not  done  so. 

Held — that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  1897, 
sect.  1. 

Me>-zies  v.  MQcibbax.  (1900)  2  F.  732— Ct.  of 

|_Sess. 

246.  Difference  letween  the  Beginning  of  Em-  \ 
ploy  me  nt  and  of  Worlt — Worhniens  Compensation  \ 
Act,  1897  (60  &  61  Vict.  c.  37).  .*.  1.  stuh-s.  l.j— 
In  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1 897.  it  appeared  that  the  deceased 
workman,  who  was  in  the  employment  of  a  rail- 
way company  and  lived  near  K.  station,  being 
under  orders  to  work  in  an  engine  shed  at  H. 
station,  went  by  train  fi'om  K.  to  H.  station  free 
of  charge,  arriving  at  H.  a  quarter  of  an  hour 
before  the  time  for  beginning  work.  Instead  of 
making  use,  as  he  might  have  done,  of  either  a 
bridge  or  a  subway  for  the  purpose  of  reaching 
the  engine  shed,  he  proceeded  to  cross  the  line 
on  the  level,  and  while  doing  so  was  knocked 
down  by  a  train  and  kiUed. 

Held — that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  of  the  deceased. 

Holmes  r.  Gbeat  Xobthekx  Rr.  Co.,  "1900] 
[2  Q.  B.  409  :  69  L.  J.  Q.  B.  8.54  :  64  -J.  P.  532  : 
48  W.  R.  681  :  83  L.  T.  44;  16  T.  L.  R.  412— 

C.  A. 

247.  Horse-play —  TTorkmen's  Compensation 
Act.  1897  (60  &  61  Vict.  e.  37).  .«.  1  (1).]— A 
workman  was  employed  as  a  blacksmith  in 
works  which  were  a  factory  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897. 
While  he  was  working  at  the  works  two  of  his 
feUow-workmen.  who  were  engaged  in  horse- 
play, stumbled  against  him  and  knocked  him 
over  a  bucket  of  water,  whereby  his  left  leg  was 
broken.  He  was  no  party  to  the  pushing  or 
knocking  that  took  place. 

Held  (Ld.  iloncriefE  dissenting) — that  the 
accident  could  not  be  held  to  have  arisen  ''  out 
of  and  in  the  course  of  the  employment  "  in  the 
sense  of  the  Workmen's  Compensation  Act,  1897. 
s.  1  (1).  and  that  the  injured  workman  was  not 
entitled  to  compensation  tinder  the  Act. 

Falcoseb    r.   Lo>*Dox    A>rD    Glasgow    Ex- 

[Grs'EERrsG  AXD  Ieox  Ship  Buildisg  Co.. 

(1901)  3  F.  .564— Ct.  of  Sess. 

248.  Blood-poisoning — Workmen's  Compensa- 
tion Act.  1897  (60  &  61  Vict.  c.  37).  s.  1  (1).]— 
A  collier  was  working  in  a  2  feet  6  inches  seam 
of  coal,  where  it  was  necessary  to  kneel  to  carry 
on  his  work.  He  complained  of  pain  in  his 
knee,  and  after  about  a  fortnight  it  was  dis- 
covered that  a  small  piece  of  coal  had  got  inside 
his  trousers  and  penetrated  the  skin  of  his  knee. 
Blood-poisoning  set  in,  and  he  died.  The  coimty 
court  judge  held  that  the  deceased  man  was 
injured  by  accident  arising  out  of  and  in  the 
course  of  his  employment. 


Held — that  there  was  evidence  upon  which 
the  county  court  judge  could  find  that  the 
deceased  man's  death  was  caused  by  an  accident 
arising  out  of  and  in  the  course  of  his  employment. 

Thompson"  r.  Ashixi^tox  Coal  Co..  Ld..  (1901) 
[65  .J.  P.  356  :  84  L.  T.  412 ;  17  t.  L.  R.  345 

— C.  A. 

249.  ■  Mliere  Death  results  from  the  Injury'' 
— Erysipelas  gupercening — Xaturaland prohahle 
Consequence  of  the  Lijury — Novus  actus  inter- 
veniens — WorJimen's  Compensation  Act,  1897 
(60  &  61  Vict.  e.  37),  *.  1,  Svhe/i.  7.,  cl.  1  (a).] 
— A  workman  admittedly  met  with  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment, which  caused  a  wound  to  his  toe.  He  was 
treated  for  that  wound  at  the  h(Tspital  as  an  out- 
patient. After  a  certain  interval  erysipelas  set 
in.  and  he  died  of  bliX)d-p<iisoning  caused  by  the 
erysipelas.  At  the  time  of  the  accident  it  seemed 
improbable,  and  it  might  even  be  unnatural, 
that  erysipelas  would  supervene  and  that  death 
would  ensue. 

Held — that  the  county  court  judge,  by 
inquiring  whether  death  was  the  natural  or  pro- 
bable consequence  of  the  injury,  had  applied  the 
wrong  standard  to  the  solution  of  the  question  ; 
that  if  no  new  cause,  no  noriis  actus,  intervened, 
death  had  in  fact  ■'  resulted  from  the  injury " 
within  the  meaning  of  Sched.  I.,  cl.  1  (a),  of 
the  Workmen's  Compensation  Act,  1897  :  and 
that  the  county  court  judge  had  misdirected 
himself. 

DrxTHAM  r.  Clabe.  ri902]    2   K.   B.   293:  71 
TL.  .1.  K.  B.  683  :  66  .J.  P.  612  :  .50  W.  R.  .596  : 
86  L.  T.  7.51 ;  18  T.  L.  R.  645— C.  A,  ' 

250.  Wrongful  Act  of  Fellow  TVoriman  out- 
side Scvpe  of  Employment — Wbrimen'g  Compen- 
sation Act,'  1897  (60  &  61  Vict.  c.  37).  s.  1, 
sub-s.  1.] — An  accident  caused  to  a  workman 
while  engaged  in  his  work  by  a  fellow  workman 
doing  a  wrongful  act  entirely  outside  the  scope 
of  his  employment  is  not  an  accident  "  arising 
out  of  and  in  the  course  of  the  employment." 
A  boy  in  the  same  employment  as  the  respondent, 
having  a  grudge  against  another  boy.  threw 
something  at  him,  which  missed  him  and  hit  the 
respondent. 

Held — that  this  was  not  an  accident  •'  arising 
out  of  and  in  the  course  of  his  employment" 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act.  1897.  but  it  was  an  accident  caused 
by  a  wrongful  act  entirely  outside  the  scope  of 
employment. 
AkmITAGE    r.    LAXCASHIBE    AXD    Tobkshire 

[Ry.  Co.,  ri902]  2  K.  B.  178  :  71  L.J.  K.  B. 

778  :  66   J.^  P.  613  :  86  L.  T.  883  :  18  T.  L.  R. 

64S— C.  A. 

251.  Girl  injured  in  starting  Engine — Xo part 
of  Duty  to  touch  Engine — Question  of  Fact — 
WorTimen's  Compensation  Act,  1897  (60  •&  61  Vict. 
c.  37).  *.  l.j — It  is  a  question  of  fact  whether  an 
accident  does,  or  does  not,  arise  '•  out  of  and  in 
the  course  of  "  the  workman's  employment. 

A  girl  was  employed  to  pick  dirt  out  of  coal 
passing  along  a  belt  moved  by  engine  power.  In 

25 — 2 
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the  temporary  absence  of  the  engineer  she 
attempted  to  re-start  the  engine,  and  was  injured. 
She  had  not  herself  been  warned  not  to  touch 
the  engine,  but  her  companions  had  been  so 
warned,  and  had  informed  her  of  the  fact. 

The  county  court  judge  found  that  the  acci- 
dent did  not  "  arise  out  of  and  in  the  course  of  " 
her  employment. 

Held  (Mathew,  L.J.,  dissenting) — that  there 
was  evidence  to  justify  such  finding,  and  that  it 
could  not  be  disturbed. 

LosH  V.  Richard  Evans  &  Co.,  Ld.,   (1903) 
[.51  W.  R.  243  ;  19  T.  L.  R.  142— C.  A. 

252.  Wovltmen  Suspended  fur  the  Day — 
Loitering  in  Pit  on  the  Way  to  the  Cage — Work- 
men's Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s  1.] — A  workman  was  suspended  at  1.1.5 
p.m. ;  at  1.30  p.m.  he  was  seen  by  a  deputy 
sitting  in  a  "refuge"  or  "  pass-by,"  and  told  to 
go  to  the  foot  of  the  shaft.  He,  however, 
remained,  and  at  3.40  p.m.  was  injured  by  a 
"  fall."  Had  he  gone  to  the  shaft  bottom  when 
ordered  to  do  so,  he  would  not  have  found  a 
cage  ascending  before  4  p.m.  The  county  court 
judge  held  that  the  order  was  not  distinct 
enough  to  make  his  act  "  wilful  and  serious 
misconduct "  ;  but  found  as  a  fact  that  the 
accident  did  not  arise  "  out  of  or  in  the  course 
of  his  employment." 

Held — that  it  was  a  question  of  fact  when 
the  emplojanent  ended  ;  and  that  it  could  not  be 
said  that  in  point  of  law  there  was  no  evidence 
to  support  the  judge's  finding  as  to  it. 

Smith  v.  South  Normanton  Colliery  Co., 

[Ld.,  [1903]  1  K.  B.  204  :  72  L.  J.  K.  B.  76  ; 

67  J.  P.  381  ;  51  W.  R.  209  ;  88  L.  T.  5  ;  19 

T.  L.  R.  128— C.  A. 

253.  Burden  of  Proof — Worltmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  1  (1).]  — 
A  railway  fireman  living  at  N.  H.  was  entitled 
to  travel  by  any  train  to  N.  H.  from  the  place 
at  which  he  left  his  engine  for  the  night.  On 
the  evening  of  the  accident  he  entered  a  train  at 
C,  and  was  placing  a  basket  in  the  rack  when 
the  train  started  ;  he  was  standing  with  his  back 
to  the  window,  and  his  fellow  passenger  heard  a 
noise,  and  saw  that  the  door  was  open  and  that 
he  had  disappeared. 

Held — that  the  onus  was  upon  the  applicant 
(his  widow)  to  show  that  the  accident  arose  "  out 
of  "  his  employment ;  but  that  there  was  sufficient 
evidence  to  justify  the  county  court  judge  in 
finding  in  her  favour. 

Pomfret  v.  Lancashire  and  Yorkshire  Ry. 
[Co.,  [1903]  2  K.  B.  718  :  72  L.  J.  K.  B.  729  ; 
52  W.  R.  66  ;  89  L.  T.  176  ;  19  T.  L.  R.  649— 

C.  A. 

254.  Miner  going  to  Work—Worltmen's  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  'il),s.  1  (1).] 
—  A  line  of  rails  on  the  surface  led  to  the  door- 
way of  a  horizontal  passage  giving  access  to  a 
mine. 

A  miner  on  his  way  to  work  slipped  on  these 


rails  at  a  spot  about  four  yards  from  the  door- 
way and  hurt  himself. 

Held — an  accident  arising  out  of  and  in  the 
course  of  his  employment. 

Mackenzie  r.  Coltness   Iron  Co.,  (1904)  6 
[F.  8— Ct.  of  Sess. 

255.  Infury  done  hy  a  Felloio  Workman — 
Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  1  (1).] — C,  observing  that  a  brush 
belonging  to  his  machine  was  in  the  hands  of  a 
fellow  workman,  M.,  who  was  oiling  it,  asked  for 
it  angrily,  and  pulled  it  out  of  M.'s  hand.  By 
his  act  M.'s  hand  was  brought  into  contact  with, 
and  injured  by,  a  sharp  piece  of  iron. 

Held — an  injury  due  to  an  accident  "arising 
out  of  and  in  the  course  of  "  M.'s  employment. 

McIntybe  v.  Rodger,  (1904)  6  F.  176— Ct.  of 

[Sess, 

256.  Accident  during  Dinner  Hour  —  Work- 
men\'<  Compensation.  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  1  (1).] — The  applicant,  who  was  em- 
ployed upon  a  building  exceeding  30  feet  in 
height,  was  paid  each  week  for  the  number  of 
hours  that  he  had  actually  worked,  the  dinner 
hour  being  excluded  in  calculating  his  wages. 
During  the  dinner  hour  he  was  at  liberty  either 
to  remain  on  the  premises  or  to  leave  them.  He 
remained  on  the  premises  and  sat  down  under  a 
wall  to  eat  his  dinner,  and  while  so  doing  the 
wall  fell  and  injured  him. 

Held — that  the  applicant  continued  to  be  in 
the  employment  of  the  respondent  during  the 
dinner  hour  and  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment  within  the 
meaning  of  sect.  1  (1)  of  the  Workmen's  Com- 
pensation Act,  1897. 

Blovelt  r.  Sawyer,  [1904]  1   K.   B.  271  ;  73 

[L.  J.  K.  B.  155 :  68  J.  P.  110  ;  52  W.  R.  .503  ; 

89  L.  T.  658  ;  20  T.  L.  R.  105— C.  A. 

257.  Disease  contracted  from  Employment — 
Anthrax — Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  e.  37),  s.  1.] — A  workman  employed 
in  a  wool-combing  factory  contracted  anthrax 
from  certain  wool  therein  which  was  infected 
with  that  disease. 

Held — that  the  workman  was  injured  by 
accident  arising  out  of  and  in  the  course  of  his 
emplo^'ment  within  the  meaning  of  sect.  1  of  the 
Workmen's  Compensation  Act,  1897. 

Decision  of   C.  A.  ([1904]   1  K.  B.  328  ;  78 
L.  J.  K.   B.  158  ;    (•)8  J.  P.  193  ;  52  W.  R.  195  ; 
89  L.  T.  690  ;  20  T.  L.  R.  129)  aftirmed. 
Brintons.  Ld.  r.  Turvey,   [1905]  A.  C.  230  ; 

[74  L.  J.  K.  B.  474  :   .53  W.  R.  641  ;  92  L.  T. 
578  ;  21  T.  L.  R.  444— H.  L.  (E.). 

258.  Workmen  going  to  Work —  Workmeii's 
Compensation  Act',  1897  (60  &  61  Vict.  c.  37), 
s.  1  (1).] — An  engine-driver  in  the  employment 
of  a  railway  company  had,  in  order  to  commence 
his  day's  work,  to  go  to  an  engine-shed  at  7.45  a.m., 
and  "  sign  on  "  there.  His  proper  way  from  his 
home  to  the   engine-shed   was  through   a  gate 
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which  led  from  the  road  on  to  the  railway,  aud 
thence  along  a  pathway  which  did  not  cross  the 
lines  of  rails.  One  morning,  instead  of  going 
along  the  pathway  to  the  engine-shed,  he  went 
in  the  opposite  direction  along  the  railway  to  a 
signal-box,  which  had  lines  on  both  sides  of  it, 
to  obtain  some  information  from  the  signalman 
for  his  own  purposes.  After  speaking  to  the 
signalman  he  left  the  box,  and  started  to  walk 
along  the  railway  towards  the  engine-shed.  He 
was  shortly  afterwards  found  lying  on  the  line 
seriously  injured,  having  been  knocked  down  by 
an  engine,  and  he  subsequently  died  of  his 
injm-ies. 

Held  (reversing  the  decision  of  the  county 
court  judge) — that  the  accident  did  not  arise 
"out  of  and  in  the  course  of"  the  deceased  man's 
employment,  which  had  not  commenced  at  the 
time,  and  that  tiierefore  his  dependants  were 
not  entitled  to  compensation  under  the  Act. 

Benson  v.  Lancashire  and  Yorkshire  Ey. 

[Co.,  [1904]   1  K.  B.  242  ;  73  L.  J.  K.  B.  122  ; 

68  J.  P.  149  ;  52  W.  R.  243  ;  89  L.  T.  715  ;  20 

T.  L.  R.  139— C.  A. 

259.  Injurij  hy  Lightning — Ifisk  incidental  to 
Employment — Bricklayer  tvorhing  on  Scajf'olding 
—  Workmen's  CompensatioJi  Act,  1897  (tJO  &  61 
Vict.  c.  37),  s.  1  (1).] — A  bricklayer  employed 
upon  the  construction  of  a  building  exceed- 
ing 30  feet  in  height  was  killed  by  lightning 
while  working  upon  a  scaffolding  at  a  height 
of  23  feet  from  the  ground.  Evidence  was 
given  that  a  man  working  in  such  a  position  runs 
a  greater  than  ordinary  risk  of  being  struck  by 
lightning.  The  county  court  judge  found  that, 
as  the  place  and  circumstances  in  which  the 
deceased  man  was  emploj^ed  involved  an  increased 
risk  of  his  being  struck  by  lightning,  the  accident 
arose  "out  of"  the  employment  within  the 
meaning  of  sect.  1  (1)  of  the  Workmen's  Com- 
pensation Act,  1897. 

Held — that  the  principle  applied  by  the 
county  court  judge  was  correct,  and  that  he  had 
properly  found  that  the  accident  was  "  out  ot  " 
the  employment. 

Andrew  v.  Failswoeth  Industrial  Society, 

[Ld.,  [1904]  2   K.  B.  32  ;  73  L.  J.  K.  B.  511  ; 

68  J.  P.  409  ;  52  W.  R.  451  ;  90  L.  T.  611  ;  20 

T.  L.  R.  429— C.  A. 

260.  Accident  kajipening  before  Commencement 
of  Work— Workmen's  Coinjj'ensatiun  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  1,  sub-s.  1.]— A  number 
of  workmen  who  were  employed  on  a  building 
had  to  come  to  their  work  by  a  train  which 
arrived  twenty  minutes  before  the  time  for 
beginning  work.  The  employers,  knowing  this, 
provided  a  cabin  where  the  men  could  get 
refreshment  before  beginning  work.  Each  man 
had  to  deposit  a  ticket  at  an  office  before 
beginning  work  each  morning,  and  it  was 
necessary  to  pass  this  office  on  the  way  to  the 
refreshment  cabin.  Upon  the  morning  in  ques- 
tion the  applicant,  one  of  these  workmen,  arrived 
by  train  twenty  minutes  before  work  began,  and 


went  to  the  office  to  deposit  his  ticket  before 
going  to  the  refreshment  cabin.  Just  as  he 
reached  the  office  he  slipped  and  fell  into  a  hole 
and  was  injured. 

Held — that  the  accident  arose  out  of  and  in 
the  course  of  the  employment  within  sect.  1, 
sub-sect.  l,of  the  Workmen's  Compensation  Act, 
1897,  and  the  workman  was  entitled  to  com- 
pensation. 
Sharp  v.  Johnson  &  Co.,  Ld.,  [1905]  2  K.  B. 

[139  ;  74  L.  J.  K.  B.  566  ;  53  W.  R.  597  ;  92 
L.  T.  675  ;  21  T.  L.  R.  482— C.  A. 

261.  Watchman —  Cooking  Food  at  Night  — 
Workmen's  Compenxatiou  Act,  1897  (60&:6i  Vict. 
c.  37),  s.  ].] — The  applicant  was  a  watchman  in 
the  employment  of  a  borough  council,  and  was 
employed  to  watch  at  night  some  sewer  work, 
his  duty  being  to  look  after  tools  and  traffic 
lamps,  and  to  prevent  accidents.  There  was  a 
watch-box  for  him  to  sit  in.  The  tools  were  kept 
in  a  shanty  which  was  constructed  of  scaffold 
poles,  trestles,  planks,  and  a  tarpaulin.  Upon 
the  night  in  question  there  was  a  lire  outside  the 
watch-box,  but  as  it  was  raining  the  applicant 
lighted  a  fire  in  the  shanty,  and  proceeded  to 
cook  his  food  there.  While  so  engaged  the  shanty 
fell  down  and  injured  him.  The  evidence  showed 
that  the  workmen  were  in  the  habit  of  having 
their  food  in  the  shanty  in  the  daytime,  and 
there  was  no  evidence  that  the  applicant  was 
expressly  prohibited  from  making  use  of  the 
shanty,  though  the  borough  engineer  gave  evi- 
dence that  the  applicant  had  no  business  in  the 
shanty  at  all,  and  that  he  would  discharge  a 
watchman  if  he  had  a  fire  in  the  shanty  at  night. 
In  proceedings  to  assess  compensation  under  the 
Workmen's  Compensation  Act,  1897,  the  county 
court  judge  found  that  the  applicant  was  not 
properly  in  the  shanty,  having  regard  to  his 
duties,  and  that  therefore  the  accident  did  not 
arise  out  of  the  employment. 

Held — that  in  the  absence  of  a  prohibition 
against  the  applicant  using  the  shanty  the  evi- 
dence showed  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment,  and  the  Act 
applied. 

Morris  r.  Lambeth  Borough  Council,  (1905) 
[22  T.  L.  R.  22— C.  A. 

262.  One  Workman  performing  Another's 
Duties  before  his  own  Hours  of  Work — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  1  (1).] — The  applicant  was  employed  by  a 
road  authority,  and  his  hour  for  commencing 
work  was  7  a.m.  His  sole  duties,  at  the  date  of 
his  accident,  were  to  sweep  and  put  material  on 
the  road  for  a  steam  roller  to  level.  It  was  the 
duty  of  the  enginemen  to  attend  early  enough  to 
break  up  the  boiler  fire  so  as  to  have  steam  ready 
by  7  a.m.  By  arrangement  with  the  enginemen, 
who  had  gone  home  for  a  night  and  did  not  wish 
to  return  before  7  a.m.,  he  broke  up  the  fire  one 
morning  before  7  a.m.,  and  fell  from  the  engine 
after  so  doing. 

Held — that  his  accident  was  not  one  arising 
out  of  and  in  the  course  of  his  employment. 

M'Allan   r.    Perthshire  County  Council, 
[(1906)  8  F.  783— Ct.  of  Sess. 
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Liability  of   Master   for    Injury   to   Servant — 

Cunfiiinrd. 

263.  Worhman  going  to  receive  liiit  Pay — 
Wo rh men's  CoDipensntnm  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  1,  suh-s.  1.] — The  appellant  was 
employed  as  a  collier  by  the  respondents,  and  it 
was  part  of  his  contract  of  employment  that  the 
employers  should  pay  him  his  waives  at  their  pay 
office.  The  appellant  left  work  on  Saturday  at 
5  a.m.  At  12.30  p.m.  he  was  going  for  his  wages 
along  a  path  which  had  been  made  by  the  re- 
spondents for  their  workmen,  and  v^iile  going 
along  a  railway  company's  line  which  ran 
through  the  respondent's  premises  he  was 
knocked  down  by  an  engine  and  injured. 

Held — that  he  was  injured  "  in  the  course  of 
the  employment"  within  sect.  1,  sub-sect.  I,  of 
the  Workmen's  Compensation  Act,  1897,  and 
was  entitled  to  compensation. 

LowRY  r.  The  Sheffield  Coal  Co.,  Ld.,(1907) 
[24  T.  L.  E.  142— C.  A. 

264.  Workman  going  Home  from  Worlt —  Work- 
men x  Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
s.  I,  .suh-s.  1.] — A  large  number  of  workmen 
employed  at  the  appellants'  colliery  lived  some 
six  miles  from  the  colliery.  The  appellants 
supplied  a  train  composed  of  carriages  belonging 
to  them  each  morning  and  evening  to  bring  the 
workmen  to  and  from  their  work  without  charge, 
and  this  train  was  run  upon  the  line  of  a  railway 
company  by  a  locomotive  provided  by  the  com- 
pany. The  appellants  erected  a  platform  on  the 
line,  upon  land  belonging  to  the  railway  company, 
about  a  quarter  of  a  mile  from  the  colliery,  and 
the  workmen  walked  from  the  platform  to  the 
colliery  by  a  public  road.  The  platform  was 
repaired  and  lighted  by  the  apjiellants.  While 
waiting  at  the  platform  for  the  train  on  his  way 
home  from  work  one  of  the  workmen  was 
accidentally  pushed  ofE  the  platform  and  was 
killed  by  the  train.  In  proceedings  by  his 
widow  to  have  compensation  assessed  under  the 
Workmen's  Compensation  Act,  1906,  tlie  county 
court  judge  found  that  it  was  an  implied  term 
of  the  contract  of  service  that  the  trains  should 
be  provided  by  the  appellants,  and  that  the 
workmen  should  be  entitled  to  travel  in  them 
to  and  fro  without  charge,  and  he  held  that  the 
relationship  of  master  and  servant  existed  at  the 
time  of  the  accident,  and  that  the  case  came 
within  the  Act. 

Held — that  in  those  circumstances  the  acci- 
dent arose  "out  of  and  in  the  course  of  the 
employment"  within  the  meaning  of  sect.  1, 
sub-sect.  1 ,  of  the  Act,  and  the  appellants  were 
liable  to  pay  compensation. 

Cremins  r.   Guest,  Keen,  and  Nettlefold, 
[(1907)  24  T.  L.  R.  189— C.  A. 

265.  Worltmeu  going  Home  hy  Short  Cut 
across  lUtilwaii — Workmen'^  Conqjcnsation  Act. 
1897  (()0  &  6i  Vict.  c.  37),  s.  1  (1).]— A  miner 
started  to  go  home  by  crossing  a  railway  siding 
on  the  mine  premises,  and  by  tresimssing  along 
a  railway  :  he  was  injured  while  crossing  the 
siding.  There  were  two  exits  provided  for 
leaving  the  mine,  neither  of  which  crossed  the 


siding.  The  workman  was  aware  that  the  short 
cut  was  not  the  proper  exit,  but  there  was  no 
express  prohibition  against  workmen  leaving 
the  mine  at  this  spot. 

Held — that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  workman's  emploj^ment. 

Haley  r.  United  Collieries,  (1907)  S.  C.214 

[— Ct.  of  Sess. 

266.  Tortious  Act  of  Strangers —  Worlimen^i 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  s.  1 
(1).] — A.  was  in  the  employment  of  B.,  a  con- 
tractor, as  foreman  of  sewaige  works.  Certain 
pipes  which  had  been  laid  in  the  street  in  the 
course  of  the  work  were  wantonly  broken.  B. 
directed  A.  to  protect  the  pii)es,  and  while  A.  was 
so  engaged  further  damage  was  done,  for  which 
A.,  under  B.'s  direction,  demanded  payment  from 
the  wrongdoers.  This  led  to  an  altercation,  in 
the  course  of  which  B.  was  struck  and  fell,  and 
A.  on  going  to  his  rescue  was  stabbed,  and  died. 

Held — that  A.'s  death  was  not  caused  by  an 
accident  arising  out  of  and  in  the  course  of  his 
employment. 

Collins  r.  Collins,  [1907]  2  Ir.  R.  104— C.  A. 

267.  Workmen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  1  (1).] — H.  was  emploj'cd  as  a 
fish  porter  by  X.,  who  had  a  contract  with  a 
railway  company  for  the  porterage  of  fish 
delivered  at  one  of  their  stations.  He  had  left 
the  siding  where  the  trucks  were  discharged,  and 
was  walking  along  the  line  near  a  shunter's 
both}',  to  which  the  fish  jjorters  were  in  the 
habit  of  going  in  order  to  (ind  out  the  number 
of  fish  boxes  that  were  in  transit.  While  so 
walking  he  was  killed  hj  an  engine.  The  sheriff 
found  that  the  fish  porters  had  no  right  to  walk 
along  the  railway,  that  they  had  never  been 
instructed  by  any  one  to  go  to  the  bothy  to  find 
out  the  number  of  fish  boxes  that  were  in  tran- 
sit, and  that  the  information  was  not  of  any  use 
to  them,  or  to  their  employer,  in  their  work. 

Held — that  H.  had  not  been  killed  through 
an  accident  arising  out  of  and  in  the  course  of 
his  employment. 

Hendry  r.  Caledonian  Ry..  (1907)  S.  C.  732 

[— Ct.  of  Sess. 

268.  Eridence — Inference  —  Workmen's  Com- 
pensation Act,  1897  "(60  &  61  Vict.  ^.  37),  s.  1, 
sub-s.  1. — A  workman,  who  was  employed  in  a 
colliery,  died  from  blood  poisoning  resulting 
from  an  injury  to  his  finger.  He  was  working 
at  night,  and  on  the  evening  of  the  accident  he 
left  his  home,  which  was  just  over  a  mile  fiom 
the  pit,  with  his  finger  well.  He  arrived  at  the 
pit  with  his  finger  uninjured.  He  arrived  home 
earlj^  next  morning  with  liis  finger  crushed.  He 
continued  to  work  for  some  days,  when  blood 
poisoning  set  in,  and  he  died.  His  widow 
claimed  compensation  under  the  Workmen's 
Compensation  Act,  1897,  but  the  county  court 
judge  held  that  he  was  not  entitled  to  draw  the 
inference  that  the  accident  arose  in  the  course 
of  his  employment,  as  it  might  have  occurred  on 
the  way  home. 
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Contniiied. 

Held— that  the  judge  Wcas  at  liberty  to  draw 
the  inference  that  the  accident  arose  in  the 
course  of  the  employment. 

By  Sir  Gorell  Barnes  :  The  probability  was 
that  the  accident  happened  at  the  time  when 
the  workman  was  at  the  pit,  because  accidents 
did  hapfien  there,  rather  than  at  a  time  when  in 
the  ordinary  course  of  life  accidents  did  not 
happen. 

Mitchell  r.  The  Glamorgan  Coal  Co.,  Ld., 
[(1907)  23  T.  L.  R.  588— C.  A. 

See  also  Nos.   11,   12,   13,  206,  809,  311, 
312,313,  315,  321. 

(1)  Practice. 

(1)  Appeals  and  New   Trials. 

269.  Workmen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  7,  sub-s.  2.]— Where  the  ques- 
tion whether  the  plaintiffs  were,  and  the  county 
court  judge  has  found  that  they  were,  '■  in  part 
dependent  upon  the  earnings,"  an  appeal  can 
only  be  allowed  if  the  Court  is  satisfied  that 
there  was  no  evidence  to  support  the  finding  of 
the  county  court  judge.  If  there  was  evidence 
on  which  the  county  court  judge  could  find  as 
he  did,  he  did  not  misdirect  himself,  and  his 
finding  is  conclusive. 

Simmons  v.  White  ([1899]  1  Q.  B.  1005  ;  68 
L.  J.  Q.  B.  507  ;  47  W.  R.  513  ;  80  L.  T.  Mi  ;  15 
T.  L.  R.  263— C.  A. ,  No.  98,  siipra)  followed. 

Davies  v.  Main  Colliery  Co.,  (1899)  80  L.  T. 

[674— C.  A. 

270.  Poverty — Secnrity  for  Costs  of  Appeal 
under  ]]'orkmen''s  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  B.  S.  <?.,  Ord.  58,  r.  15.]— 
The  ordinary  rule  of  the  Court  that  the  poverty 
of  the  appellant  is  a  reason  for  ordering  security 
to  be  given  for  the  costs  of  the  appeal  extends 
to  appeab  under  the  Workmen's  Compensation 
Act,  1897. 

Hall  v.  Snowdon,  Hubbard  &  Co.,  [1899]  1 

[Q.  B.  593  ;  68  L.  J.  Q.  B.  363  ;  47  W.  R.  322  ; 

80  L.  T.  256  ;  15  T.  L.  R.  244— C.  A. 

271.  Arbitration — Jurisdiction  of  County 
Court  Judge — WorUmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  1,  sub-s.  3; 
ScJied.  II.,  ss.  2,  4 — Workmen's  Compensation 
Rules,  1898,  rr.  1  (4),  24,  64.]— A  county  court 
judge  who  has  made  an  award  has  no  jurisdic- 
tion to  grant  a  new  trial  in  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897.  The 
county  court  judge  in  such  applications  sits 
merely  as  an  arbitrator. 

Mountain  v.   Parr,   [1899]   1  Q.  B.  805  ;  68 

[L.  J.  Q.  B.  447  ;  47  W.  R.  353  ;  80  L.  T.  342  ; 

15  T.  L.  R.  262— C.  A. 

272.  Poverty — Security  for  Costs  of  Appeal 
under  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37).] — The  workman  appeared 


in  his  appeal  from  an  award  of  a  county  court 
judge  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  but  the  county  court  judge 
had  ordered  a  stay  of  execution  pending  an 
appeal,  and  had  thereby,  in  effect,  invited  the 
parties  to  come  to  the  Appeal  Court  to  have  a 
point  of  law  determined. 

Held — that  under  the  circumstances  the 
workman  ought  to  be  allowed  to  appeal  without 
giving  security  for  costs. 

Hubball  v.  Everitt  and  Sons,  Ld..  (1900) 
[16  T.  L.  R.  168— C.  A. 

And  see    Practice    and    Procedure, 
No.  246. 

273.  Appeal  to  the  House  of  Lords  from  Court 
of  Session — Competency —  Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  II., 
s.  14  (^).] — In  cases  within  sect.  14  (c)  of 
Sched.  II.  to  the  Workmen's  Compensation  Act, 
1897,  no  appeal  lies  to  the  House  of  Lords  from 
a  decision  of  the  Court  of  Session. 

Osborne  v.  Barclay,  Curle  &  Co.,  [1901] 
[A.  C.  269  ;  85  L.  T.  286— H.  L.  (Sc). 

274.  Refusal  to  direct  Insurance  Company  to 
pay  the  Insurance  Money  into  Savings  Bank — 

Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  5,  sub-s.  1  ;  Sched.  II.,  cl.  4.]— 
After  an  award  had  been  made  against  an 
employer  under  the  Workmen's  Compensation 
Act,  1897,  the  employer  became  bankrupt.  The 
county  court  judge  refused  to  make  an  order 
under  sect.  5  of  the  Act  directing  the  insurance 
company,  with  whom  the  employed  had  insured, 
to  pay  the  sum  due  under  the  insurance  into 
the  Post  Office  Savings  Bank.  The  workman 
appealed. 

Held — that  the  only  appeal  given  by  clause  4 
of  the  Second  Schedule  to  the  Act  is  from  the 
decision  of  the  county  court  judge  on  a  question 
of  law,  either  on  the  submission  of  a  question  of 
law  by  an  arbitrator,  or  in  any  case  where  the 
judge  himself  settles  the  matter  under  the  Act  ; 
and  that  the  case  was  not  within  clause  4. 

Leech    v.    Life    and    Health   Assurance 

[Association,  [1901]  1  K.  B.  707;  70  L.  J. 

K.  B.  544  ;  49  W.  R.  482  ;  84  L.  T.  414  ;  17 

T.  L.  R.  354— C.  A. 

275.  Order  of  County  Court  Judge  directing 
Insurance  Company  to  pay  Weekly  Payments — 
Ajjpeal  to  Divisional  Court — Workmen's  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  s.  5— 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
s.  120.] — An  appeal  lies  to  a  Divisional  Court 
against  an  order  made  by  a  county  court  judge 
under  sect.  5  of  the  Workmen's  Compensation 
Act,  1897. 

Morris  v.  Northern  Employers'  Mutual 

[Indemnity  Co.,   [1902]   2  K.  B.   165;    71 

L.  J.  K.  B.  733  ;  66  J.  P.  644 ;  50  W.  R.  545  ; 

86  L.  T.  748  ;  18  T.  L.  R.  635— C.  A. 

276.  County  Court — Order  of  County  Coury 
Judge  directing  Insurance  Company  to  part 
Weekly  Payments — Appeal  to  Divisional   Court 


to  be  without  means  to  pay  the  costs  if  he  failed    — Workmen's  Compensation  Act,  1897  (60  &  61 
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Vict.  c.  37),  s.  5 — County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  120.]— An  award  was 
made  against  a  company  in  favour  of  the  plain- 
tiff for  the  payment  of  a  weekly  sum  of  Us.  2d. 
during  incapacity  under  the  Workmen's  Com- 
pensation Act,  1897.  The  company  had  com- 
menced to  wind  up  and  no  payments  were  made 
to  the  piaintifE  under  the  award.  The  plaintiii 
applied  to  the  county  court  judge,  who  made  an 
order  that  the  defendants,  with  whom  the  com- 
pany had  insured,  should  pay  to  the  plaintiff  the 
arrears  of  the  weekly  payments,  and  should  con- 
tinue the  payments  under  the  award. 

Held — that  under  sect.  5  of  the  Workmen's 
Compensation  Act,  1897,  there  was  a  statutory 
subrogation  of  the  workman  to  the  rights  of  the 
employer,  and,  the  matter  being  within  the  pur- 
view of  the  county  court  jutlge,  there  was  the 
ordinary  right  of  appeal,  under  sect.  120  of  the 
County  Courts  Act,  1888,  to  the  Divisional 
Court. 

Kniveton  v.  Northern  Employers'  Mutual 

[Indemnity  Co.,  [19021  1  K.  B.  880  ;  71  L.  J. 

K.  B.  588  ;  50  W.  B.  704  ;  86  L.  T.  721  ;  18 

T.  L.  B.  504— Div.  Ct. 

277.  Hide  as  to  Reqviiing  Security  for  Costs.'] 
— The  general  rules  as  to  ordering  security  for 
costs  apply  to  an  appeal  against  an  award  of 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897 :  it  does  not,  therefore,  follow 
that  security  will  not  be  ordered  because  a  stay 
of  execution  has  been  granted  by  the  county 
court  judge. 

IluUall  V.  Everitt  S,-  Sons,  Ld.  ((1900)  10 
T.  L.  B.  168,  No.  272,  sujrra)  explained. 

Shea  r.  Drolenvaux  and  Another,  (19(3) 
[88  L.  T.  679  ;  19  T.  L.  E.  473— C.  A. 

278.  Taxation  of  Costs — Worhmen^s  Comyen^a- 
tion  Act,  1897  (60  &  61  Vict.  c.  37),  Sohed.  II.  (4).] 
■ — A  county  court  judge  gave  judgment  against 
a  plaintiff  in  an  action  under  the  Employers' 
Liability  Act,  1880  ;  but  awarded  him,  and 
assessed,  compensation  under  the  Workmen's 
Compensation  Act,  1897 ;  he  also  ordered  the 
plaintiff's  taxed  costs  of  the  award  to  be  set  off 
against  the  defendant's  taxed  costs  of  the  action. 
The  plaintiff  applied  to  the  judge  to  review 
the  registrar's  taxation,  and  upon  his  refusal 
appealed. 

Held — that  no  appeal  lies  to  the  C.  A.  against 
such  a  decision. 

Leech  v.  Life  and  Health  Assurance  Asso- 
ciation ([1901]  1  K.  B.  707  ;  70  L.  J.  K.  B.  544  ; 
49  W.  B.  482  ;  84  L.  T.  414— C.  A.,  No.  274, 
supra)  followed. 

Keane  v.  Nash,  (1903)  88  L.  T.  790  ;  1 9  T.  L.  B. 

[419— C.  A. 

279.  Aioard  ly  Arbitrator  appointed  by  County 
Court  Judge — J\'o  Appeal  from  direct  to  Court  of 
Appeal  —  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sched.  II.,  cl.  2,  3,  4.] 
—An  appeal  will   not  lie   direct  to   the   Court 


of  Appeal,  from  the  award  of  an  arbitrator 
appointed  by  a  county  court  judge  under  the 
Workmen's  Compensation  Act,  1897,  Sched.  II., 
cl.  2. 

Gibson  r.  Wormald  &  Walker,  Ld.,  [1904] 
[2  K.  B.  40 ;  73  L.  J.  K.  B.  491  ;  68  J.  B.  382 ; 
52  W.  B.  661  ;  91  L.  T.  7  ;  20  T.  L.  B.  452— 

C.  A. 

280.  Costs  — -  2'axation  —  Refusal  of  County 
Court  Judge  to  order  Review  of  Taxation  of 
Costs — A\>  Aijpeal  lies  to  Court  of  Appeal  — 
Worhnetbs  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  Sched.  I.  (12)  ;  Sched.  II.  (4).]— An 
appeal  will  not  lie  to  the  Court  of  Appeal  under 
Sched.  II.  (4)  of  the  Workmen's  Compensation 
Act,  1897,  from  the  refusal  of  a  county  court 
judge  to  order  a  review  of  the  taxation  of  the 
costs  of  an  application,  under  Sched.  I.  (12)  of  the 
Act,  to  review  a  weekly  payment. 

BiUBY  &  Co.  f.  Cox  (1),  [1904]  1  K.  B.  358  ;  73 

[L.  J.  K.  B.  80  ;  68  J.  B.  195  ;  52  W.  B.  195  ; 

89  L.  T.  717  ;  20  T.  L.  B.  136— C.  A. 

281.  Agreement — Refisal  to  Register — Appeal 

—  Worhmeri's  Compeni<ation  Act,  1897  (60  &  61 
Vict.  c.  37),  Sched.  II.  (8).]— Where  application 
is  made  to  a  sheriff  (whose  duties  under  the  Act 
of  1897  resemble  those  of  an  English  county 
court  judge)  to  register  an  agreement  as  to 
compensation,  and  he  refuses  to  register  it  (its 
genuineness  being  in  dispute),  no  appeal  lies 
from  his  decision,  which  is  a  ministerial  act. 

Binning  r.   Easton,  (1906)   8  F.  407— Ct.  of 

[Sess. 

282.  Alternat ire  Remedies — Deduction  of  Costs 

—  Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  1,  siib-s.  4  ;  Sched.  II,2Jar.i.] — 
In  an  action  under  the  Employers'  Liability  Act, 
lcS80,  the  county  court  judge  nonsuited  the 
plaintiff,  and  his  decision  was  afhrmed  by  the 
Divisional  Court.  The  county  court  judge,  upon 
the  application  of  the  plaintiff,  assessed  com- 
pensation under  the  Workmen's  Compensation 
Act,  1897,  and  deducted  from  the  amount 
awarded  the  costs  incurred  by  the  defendants 
in  the  action  under  the  Employers'  Liability 
Act  and  in  the  appeal  to  the  Divisional  Court. 
Tiie  plaintiff  appealed  to  the  Divisional  Court 
against  tlie  order  as  to  the  deduction  of  the 
costs. 

Held — that  the  appeal  lay  to  the  C.  A.  under 
Sched.  II.,  par.  4,  to  the  Workmen's  Compensation 
Act,  1897. 

Williams  v.  Army  and  Navy  Auxiliary 
[Co-Operatiye  Society,  (1907)  23  T.  L.  B. 

408— Div.  Ct. 

283.  Agreement  —  Recording  Memorandum  — 
Disputing  Genuineness — Order  of  County  Court 
Judge  that  Memorandum  be  Recorded — Appeal — 

Workmen's  Compensation  Act,  1897  (60  k  61 
Vict.  c.  37),  Sched.  II,  pars.  8,  \0— Workmen's 
Compemation  Rules,  1898,  rr.  43,  45.] — Where 
the  genuineness  of  a  memorandum  of  agreement 
as  to  the  amount  of  compensation  paj^able  by  an 
i-mployer  to  his  workman  in  respect  of  injuries 
-y  accident  is  disputed,  and  the  county  court 
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judge,  upon  an  application  made  to  him,  hears 
evidence  and  orders  the  memorandum  to  be 
recorded,  the  judge  is  acting  in  a  judicial 
capacity,  and  not  in  the  capacity  of  adviser  to 
his  registrar,  and  an  appeal  lies  upon  a  point  of 
law  from  his  decision  to  the  Divisional  Court 
under  sect.  120  of  the  County  Courts  Act,  1888. 

Decision  of  Div.  Ct.  ((1907)  97  L.  T.  308  ;  23 
T.  L.  R.  607)  affirmed. 

Johnston   r.  Mew,  Langton  &  Co.,   (1907) 
[2i  T.  L.  E.  175— C.  A. 

284.  Agreement  —  Recording  Memorandum  — 
Decision  to  Kegister  or  not — Finality — Worli- 
vieiis  Compensatioyi  Act,  1897  (60  &  61  Vict. 
c.  37),  Sched.  II.'\ — No  appeal  lies  from  the 
decision  of  a  sheriff  granting,  or  refusing  to 
grant,  a  warrant  to  record  a  memorandum  of 
agreement  under  the  Workmen's  Compensation 
Act. 

LOCHGELLY   IRON  AND    COAL   CO.  r.  SlNCLAIK 

[(1907)  S.  C.  3— Ct.  of  Sess. 
See  also  Nos.  53,  98,  154,  200,  239.  285. 

(2)  Costs. 

285.  Discretion  —  Worlimen's  Conqjensation 
Rules,  1898,  r.  33,  sub-s.  3.] —The  plaintiff, 
in  the  employment  of  the  defendants,  sought 
compensation  for  personal  injury  accidentally 
sustained  by  him  in  the  course  of  his  employ- 
ment. The  defendants  admitted  liability  under 
the  Workmen's  Compensation  Act,  1897,  and 
offered  the  plaintiff  a  weekly  payment  of  7s.  6d., 
but  this  offer  was  not  accepted.  The  judge  of 
the  county  court  thought  the  plaintiff  ought  to 
have  accepted  the  offer,  and  refused  to  make  an 
award.  The  plaintiff  appealed  to  the  Court  of 
Appeal,  who  remitted  the  case  to  the  county 
court  judge  to  further  proceed  thereon,  and 
ordered  that  the  defendants  should  paj^  to  the 
plaintiff  his  costs  of  the  former  hearing  before 
the  county  court  judge.  The  county  court 
judge  made  an  award  in  favour  of  the  plaintiff 
for  a  weekly  payment  of  7s.  (kl.,  and  he  ordered 
that  the  defendants  should  pay  the  plaintiff's 
costs,  which  he  fixed  at  £5.  The  plaintiff  applied 
for  an  order  calling  on  the  county  court  judge 
to  show  cause  why  he  should  not  give  directions 
for  taxation  of  costs. 

Held — that  the  applicant  was  seeking  an 
order  in  the  nature  of  a  mandamus  to  the 
county  court  judge  to  do  his  duty,  and  he 
ought  to  go  to  the  High  Court  for  that,  and  the 
C.  A.  had  no  jurisdiction  to  entertain  the  matter. 

Held,  further,    that  the  county  court  judge 

had  done  his  duty  under  rule   33,  sub-sect.  3,  of 

the  Workmen's  Compensation  Rules,  1898. 

Welland  r.  Great  Western  Ry.  Co.,  (1900) 

[16  T.  L.  R.  297— C.  A. 

286.  Death  of  Worltman — Admission  hg  Em- 
ployers of  Liability — Duty  of  Widow  to  talte  out 
Letters  of  Administration —  Compensation  paid 
inio  Court — Worhmen's    Compensation  Act,  1897 


(60  &  61  Vict.  c.  37),  Sched.  IL,  par.  &— Work- 
men's Compensation  Rules,  1898,  ;■.  5.] — A  work- 
man was  killed  by  an  accident.  A  claim  having 
been  made  by  the  applicant,  his  widow,  on  behalf 
of  herself  and  her  children  for  compensation  in 
respect  of  the  death  of  her  husband,  the  respon- 
dents agreed  that  the  maximum  amount — £300 
—was  payable,  but  refused  to  pay  it  to  the 
applicant  until  she  had  taken  out  letters  of 
administration.  The  applicant  refused  to  take 
out  letters  of  administration  and  commenced 
proceedings  for  the  recovery  of  compensation 
under  the  Workmen's  Compensation  Act,  1897. 
The  respondents  thereupon  paid  £300  into  Court 
under  rule  5  (3)  of  the  Workmen's  Compensation 
Rules,  1898.  The  applicant  then  applied  to  the 
county  court  judge  for  an  order  for  the  payment 
by  the  respondents  of  her  costs  up  to  the  time  of 
the  payment  into  Court  and  of  the  costs  of  the 
application.  The  county  court  judge  ordered 
the  respondents  to  pay  both  sets  of  costs. 

Held — that  the  respondents  were  not  entitled 
to  refuse  to  pay  the  compensation  to  the 
applicant  until  she  had  taken  out  letters  of 
administration,  and  that  the  county  court  judge 
had  a  discretion  to  order  the  respondents  to  pay 
both  sets  of  costs. 

Clatworthy  v.  R.  and  H.  Green,  Ld.,  (1902) 

[66  J.  P.  596  ;  50   W.  R.  610  ;  8rt   L.  T.  702; 

18T.  L.  R.  6-tl— C.A. 

287.  Reviewing  Award — Costs  of  Apjilication 
— Lnterlocutorg  or  Original  Proceeding — Dis- 
cretion— Ruh  of  Judge — Worlnnen's  Compensa- 
tion Act,  1897,  Sched.  /.,  cl.  12  ;  Sched.  II.,  cl.  6 
—  Workmen's  Compensation  Rules,  1898,  r.  33 
(1).] —  A  county  court  judge  dismissed  an 
employer's  application  to  review  a  weekly  pay- 
ment under  clause  12  of  Sched.  1.  of  the  Work- 
men's Compensation  Act,  1897,  with  costs  on 
scale  B  of  the  county  court  scale  of  costs.  On 
taxation  the  registrar  taxed  the  costs  as  those  of 
an  interlocutory  proceeding,  stating  that  the 
county  court  judge  had  made  a  standing  rule 
that  the  costs  of  such  an  application  should  be 
so  taxed.  The  county  court  jtidge,  acting  on 
his  own  rule,  refused  to  direct  a  review  of 
taxation. 

Held — that  the  county  court  judge  had  no 
power  to  make  any  such  rule.  He  must  exercise 
his  discretion  under  clause  6  of  Sched.  II.  of  the 
Act,  in  each  particular  case,  to  see  whether  the 
costs  of  such  an  application  should  be  taxed  as 
those  of  an  original  or  of  an  interlocutory 
proceeding. 

Case  sent  back  with  this  direction  for  a  review 
of  taxation. 

RiGBY  &  Co.  V.  Cox  (No.  2),  [1904]  2  K.  B.  208  ; 

[73  L.  J.  K.  B.  690  ;  91  L.  T.  72  ;  68  J.  P.  385  ; 

20  T.  L.  R.  461— Div.  Ct. 

288.  Rei-iewing  Aicard— Costs  of  Application, 
to  Review — iVt;  Set-off  again.it  Weekly  Payment 

Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.c.  37),  Sched.  I.  (14.).]— An  employer  cannot 
set  off  against  weekly  payments  due.f  rom  him  to 
an  injured  workman  the  sum  awarded  to  him  as 
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costs  against  the  workman  upon  an  application 
to  review. 

EosEWELL  Gas  Co.,  Ld.  r.  M'Vicae,  (1905)  7 
[F.  290— Ct.  of  Sess. 

289.  Costs  of  Appeal — Set-off — Wovlimen's  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  Sched.I. 
(1)  (b).] — Where  an  applicant  under  the  Worli- 
men's  Compensation  Act,  1897,  appeals  unsuccess- 
fully against  the  amount  of  compensation 
awarded  to  him,  the  costs  of  the  appeal  will, 
as  a  rule,  be  set  off  against  the  costs  in  the 
arbitiatiou. 

Case  r.  Colonial  Wharves,  Ld.,  (1905)  53 
[W.  R.  514— C.  A. 

See  also  Nos.  195,  270,  272,  277,  278. 

(m)  Eedemption  of  Payment. 

290.  Redemj)tion  of  Weekly  Payment — Request 
for  Arbitration   limiting   Amount —  Worhvien's 

Compensation  Act,  1897  (CO  &  61  Vict.  c.  37), 
Sched.I.  (13).] — Where  an  employer  apy^lies  under 
clause  13of  Sched.  I.  to  tlie  Workmen's  Compensa- 
tion Act,  1897,  to  have  a  weekly  payment  re- 
deemed by  the  payment  of  a  lump  sum,  he  cannot, 
in  his  request  for  arbitration  for  that  purpose, 
fix  a  sum  as  the  maximum  to  be  awarded.  If  he 
chooses  to  make  the  application  he  must  be  con- 
tent to  leave  the  question  of  amount  entirely  to 
the  arbitrator's  discretion. 

Castle  Spinning  Co.,  Ld.  r.  Atkinson,  [1905] 

[1  K.  B.  3H6  ;  74   L.  J.  K.  B.  265  ;  53  W.  R. 

360  ;  92  L.  T.  147  ;  21  T.  L.  R.  192— C.  A. 

(n)  Eegistration  of  Agreement. 

291.  Ar/reement  as  to  Compen.mtlon — Suh.se- 
quent  Partial  Recovery — Lapse  of  Tune — Right  to 
nevertheless  register  Memorandum  of  the  Agree- 
ment— "  Genuineness  " —  Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  II., 
s.  8.] — Where  a  workman  entitled  to  compensa- 
tion under  the  Workmen's  Comj)ensation  Act, 
1897,  agrees  with  his  master  as  to  the  amount  of 
compensation  to  be  paid  to  him,  he  is  entitletl  at 
any  future  time  to  have  a  genuine  memorandum 
of  the  agreement  registered  at  the  county  court, 
notwithstanding  the  fact  that  he  has  in  the 
meantime  personally  recovered,  and  is  able  to 
again  earn  some  wages.  A  memorandum  is 
"genuine"  if  it  is  an  accurate  record  of  the 
actual  agreement,  although,  owing  to  the  man's 
recover}^,  he  is  no  longer  entitled  to  the  amount 
of  compensation  fixed  by  the  agreement. 

Canimlck  v.  Glasqow  Iron  and  Steel  Co.,  Ld. 
((1901)4  F.  198)  followed. 

Blake  v.  Midland  Ry.  Co.,  [1904]  1  K.  B. 

[503;    73  L.  J.  K.  B.  179  ;    68  J.  F.  215  ;  90 

L.  T.  433  ;  20  T.  L.  R.  191— Div.  Ct. 

292.  A])pHcatloH  to  Register — Alleged  error  In 
Agremient-  -Workmen's  'Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sched.  II.,  .v.  8.]— When  an 
injured  workman  applies  under  the   procedure 


applicable  in  Scotland  to  register  an  agreement 
arrived  at  between  himself  and  his  employers  as 
to  the  amount  of  compensation  payable  to  him, 
the  employers  cannot  object  to  its  registration 
on  the  ground  that  it  was  entered  into  under  a 
mistake  of  fact. 

Quaere,  what  would  be  the  proper  mode  of 
taking  such  an  objection. 

Macdonald  r.  Fairfield  Shipbuilding  and 
[Engineering    Co.,  Ld.,   (1906)    8   F.  8 — 

Ct.  of  Sess. 

293.  Agreement  Recorded — Modljicd  hy  Later 
Unrecorded  Agreement  —  Effect.^ — An  injured 
workman  agreed  to  accept  16.<f.  6rf.  per  week, 
and  this  agreement  was  duly  recorded.  Subse- 
quently he  agreed  that  the  payment  should  be 
reduced  to  11.?.  &d.  ;  this  agreement  was  not 
recorded.  The  masters  having  refused  any 
further  payments,  the  workman  sued  upon  the 
earlier  agreement,  but  restricted  his  claim  to 
11*.  &d.  per  week. 

Held — that  his  action  was  maintainable. 

Fife  Coal   Co.,  Ld.    v.  Davidson,  (1907) 
[S.  C.  90— Ct.  of  Sess. 

294.  Sub.sequent  Death  of  Workman — Death 
not  due  to  Accident — Estoppel — Workmen^s  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  :s7.]— A 
workman  met  with  an  accident  in  the  course  of 
his  employment,  and  tumours  on  the  neck 
ensued.  He  was  inc;ipacitate  1  for  work,  and  his 
employers  paid  him  half  his  weekly  wages  under 
an  agreement  to  that  effect,  a  memorandum  of 
which  was  registered  under  the  Workmen's  Com- 
pensation Act,  1897.  The  workman  continued 
incapable  of  w-orking,  and  died  in  a  year.  His 
widow  claimed  compensation  under  the  Act,  and 
the  county  court  judge  found  that  the  work- 
man's death  was  not  caused  or  accelerated  by 
the  accident,  the  sole  cause  of  his  incapacity  for 
work  being  a  disease  from  which  he  was  suffer- 
ing, and  of  which  disease  alone  he  died  ;  but  he 
held  that  the  employers  were  estopped  from 
denying  that  the  disease  which  caused  his  death 
was  tiie  result  of  the  accident  by  reason  of  tlie 
agreement  and  the  paj'ments  made  by  them. 

Held — that  the  agreement  did  not  amount  to 
an  admission  that  the  death  was  caused  by  the 
acciilent,  and  therefore  there  was  no  estoppel. 

Cleverly  r.  Gas  Light  and  Coke  Co.,  (1907) 
[24  T.  L.  R.  93— H.  L.  (E.). 

295.  Ministerial  Act — Workmen's  Compoisa- 
tlou  Act,  1897  (60  &  61  Viet.  c.  37),  Sched.  II] 
— The  order  of  a  sheriff  for  the  registration  of  a 
memorandum  of  agreement  for  compensation  is 
a  purely  administrative  act. 

Per  Ld.  Salvesen  :  Whoever  there  is  a 
bondjide  dispute  as  to  wliether  a  verbal  agree- 
ment in  terms  of  the  memorandum  presented 
for  registration  has  been  in  fact  entered  into,  the 
sheriff  should  decline  to  order  the  memoiandum 
to  be  recortled. 

Hughes  r.  Thistle  Chemical    Co..  (1907) 
I  S.  C.  607— Ct.  of  Sess. 
See  also 'Sos.  281,  283. 
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(o)  Reviewing  Award. 

296.  Change  in  Circumstances — Workmen's 
Comjjensation  Act,  1897  (60  &  (U  Vict.  c.  37), 
Sclted.  I.,cl.  12.] — An  application  under  par.  12 
of  Sched.  I.  of  the  Workmen's  Compensation 
Act,  1897,  for  a  review  of  a  weekly  payment  can 
only  be  made  where  some  change  in  the  circum- 
stances of  the  case  has  taken  place  since  the 
making  of  the  award. 

So  HELD — Vaughan  Williams,  L.J.,  doubting. 

Crossfield  &  Sons,  Ld.  r.  Tanian,  [1900] 

[2  Q.  B.  629  ;    69   L.  J.  Q.  B.  790  ;    48  W.  R. 

609  ;  82  L.  T.  813  ;  16  T.  L.  R.  476— C.  A. 

297.  Weeldy  Payments — ■Diminishing  or  In- 
creasing Payments  —  Bate  of  Incapacity  of 
Wurkman  ceasing  or  su-bstantiully   diminislting 

—  Workmen's  Conijiensation  Act,  1897  (60  &  61 
Vict.  c.  37),  Sched.  /.,  .s-.v.  1  (b),  12.] — A  workman, 
while  in  the  course  of  his  employment  as  a 
riveter  engaged  in  boiler-making,  met  with  an 
accident  by  which  he  lost  the  sight  of  one  eye. 
An  agreement  was  come  to  fixing  the  amount  of 
compensation  by  way  of  a  weekly  payment  to 
which  the  workman  was  to  be  entitled,  and  this 
agreement  was  registered  under  the  provisions  of 
the  Workmen's  Compensation  Act,  1897.  In 
November,  1901,  an  application  was  made  by 
the  employers,  under  sect.  12  of  Sched.  1.  of  the 
Act,  for  a  review  of  the  weekly  payment,  with  a 
view  of  putting  an  end  to  it.  The  hearing  took 
place  iu  December  and  was  adjourned  till  April, 
1902,  when  the  judge  gave  his  final  decision. 

Held — that  the  dispute  as  to  the  man's  in- 
capacity for  work  arose  in  November,  1901,  when 
the  matter  was  first  initiated  before  the  Court ; 
that  the  essential  question  was  his  condition,  not 
in  April,  1902,  when  the  Court  was  able  to  give 
its  attention  to  the  matter,  but  in  November, 
1901,  when  the  dispute  was  formulated  as  to 
whether  the  man's  incapacity  had  ceased  or  not, 
which  was  when  the  proceedings  were  com- 
menced ;  and  the  county  court  judge  should 
have  determined  at  what  date  prior  to  the  hear- 
ing the  incapacity  ceased  altogether,  or  at  what 
date  it  was  substantially  diminished,  so  that 
there  ought  to  be  a  reduction  in  the  amount  of 
the  allowance  ;  and  that  the  judge  should  have 
made  an  award  accordingly. 

Morton  &  Co.,   Ld.  v.  Woodward,  [1902]  2 

[K.  B.  276  ;  71  L.  J.  K.  B.  736  ;  66  J.  P.  660 ; 

51  W.  R.  54  ;  86  L.  T.  878— C.  A. 

298.  Sub.mpient  Request  ly  Master  for  Review 

—  Worhman  refusing  to  undergo  Operation — 
WorlimeiCs  Compensation  Act,  1897,  Sclied.  I. 
(12).]— A  master  is  not  entitled  to  require  an 
injured  workman  to  undergo  a  serious  operation, 
on  the  chance  of  his  incapacity  being  cured 
thereby.  An  award  of  17.s-.  per  week  during  in- 
capacity had  been  made  in  a  workman's  favour  ; 
subsequently  the  master  called  upon  him  to 
undergo  an  operation  which  entailed  some  risk, 
but  was  likely  to  be  successful.  Upon  the  work-  j 
man  refusing,  the  master  claimed  to  have  the 


award    reviewed,   but    the   county  court  judge 
declined  to  interfere. 

Held — that  he  was  right,  and  that  there  was 
no  obligation  on  the  workman  to  undergo  such 
an  operation. 

Rothwe'll  v.  Davies,  (1903)  19  T.  L.  R.  423— 

[C.  A. 

299.  Refusal  of  Servant  to  Submit  to  Treatment 
—  Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  Sched.  I.  (12).]— Although  a  servant 
cannot  be  compelled  to  submit  to  some  serious 
operation,  under  penalty  of  forfeiting  his  com- 
pensation, yet,  if  the  continuance  of  his  in- 
capacity is  due  to  neglect  of  simple  medical 
directions,  he  may  be  held  to  have  forfeited  his 
light  to  receive  any  further  payments. 

DowDS  v.  John  Bennie  &  Co.,  (1903)  5  F.  268 

[— Ct.  of  Sess. 

300.  Award  reviewed  once — Application  to 
Review  again — Res  judicata — Change  of  Circum- 
stances—  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sched.  I.,  cl.  12.]— Upon 
an  application  by  employers  under  Sched.  1.(12) 
of  the  Workmen's  Compensation  Act,  1897,  for 
the  review  of  a  weeklj'  payment,  made  under  the 
Act,  to  an  injured  workman,  the  county  court 
judge,  acting  upon  the  evidence  of  medical 
experts  that  the  workman  was  not  incapacitated 
for  work,  reduced  the  weekly  payment  to  a 
nominal  sum.  The  workman  afterwards  applied 
for  a  further  review  of  the  weekly  payment  on 
the  ground  that  he  was  totally  incapacitated  for 
work,  and  tendered  evidence  that  since  the 
previous  hearing  he  had  repeatedly  applied  for 
work,  and  had  been  unable  to  obtain  it  on 
account  of  his  condition  in  consequence  of  the 
accident.  The  county  court  judge  refused  to 
entertain  the  application  on  the  ground  that  the 
matter  was  res  judicata, -.ind  thutthevehadheeii 
no  change  of  circumstances  since  the  previous 
hearing  so  as  to  give  him  jurisdiction  to  review 
the  weekly  payment. 

Held — that  the  doctrine  of  res  judicata  did 
not  apply,  the  evidence  tendered  showing  a 
change  of  circumstances  sufficient  to  give  the 
county  court  judge  jurisdiction  to  entertain  the 
application. 

Crossfield  of  Sons  v.  Tanian  ([1900]  2  Q.  B. 
629  ;  69  L.  J.  Q.  B.  790  ;  82  L.  T.  813  ;  48  W.  R. 
609 — C.  A.,  No.  296,  supra)  distinguished. 

Sharman  v.  Holliday  &  Greenwood.  Ld., 
[1904]  1  K.  B.  235  ;  73  L.  J.  K.  B.  176  :  68 
J.  P.  151  ;  90  L.  T.  46 ;  20  T.  L.  R.  135— C.  A. 

301.  Enforcing  Award  though  able  to  Work 
— Decree  for  Weekly  Payment  "  uidil  further 
Order" — Employers  taking  Workman  back  at 
same  Wages — No  '■'■  Eurther  Order"  asked  for 
■ — Workman  leaving  Employment — Attempt  to 
enforce  Decree  for  Whole  Pe/'/nfZ]  -  An  injured 
workman  was  awarded  \7s.  per  week  as  compen- 
sation "  until  further  orders  of  the  Court."  The 
employers  took  him  back  at  his  original  wages 
of  34«.  per  week,  but  took  no  stei)s  to  have  the 
award  varied  by  the  Court. 
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Liability  of    Master  for  Injury  to    Servant— 

Continued. 

Subsequently  he  left  their  service  and  claimed 
to  enforce  payment  of  the  17s.  per  week  from 
the  date  of  the  award. 

Held — that  during  the  time  he  was  receiving 
34s.  per  week  as  wages  he  was  entitled  to  nothing 
under  the  award. 

Bbath  &  Keay    v.   Ness,  (1904)    6  F.  168— 

[Ct.  of  Sess. 

302.  Average  Amount  Workman  able  to  earn 
after  Accident — Profits  of  Bushtess  carried  on 
by  Workman — Whether  to  be  taken  hvto  Con- 
sideration—  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  Sched.  I.  (2)  (12).]— Upon 
an  application  by  an  employer  under  Sched.  I. 
(12)  of  the  Workmen's  Compensation  Act,  1897. 
for  the  review  of  a  weekly  payment,  the  fact 
that  since  the  accident  the  workman  has  set  up 
a  business  of  his  own  and  is  deriving  profits 
therefrom  ought  to  be  taken  into  consideration 
for  the  purpose  of  deciding  whether  or  not  the 
weekly  payment  should  be  ended  or  diminished. 

The  expression  "  average  amount  wliich  he  is 
able  to  earn  after  the  accident"  in  Sched  I.  (2) 
of  the  Act  is  not  limited  to  earnings  from  an 
employer, 

Norman  &  Burt  m.  Walder,  [1904]  2  K.  B. 
[27  ;  73  L.  J.  K.  B.  461  ;  68  J.  P.  401  ;  52 
W.  R.  402  ;  90  L.  T.  531  ;  20  T.  L.   R.  427— 

C.  A. 

303.  Eridence — What  Admissible — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
Sched.  I.  (12),  //.  (13).]— Where  employers  apply 
to  review  an  award,  the  workman  is  entitled  to 
call  evidence  as  to  his  condition  ;  and  there  is 
no  jurisdiction  to  remit  the  case  to  a  medical 
referee  and  to  adopt  his  report  without  hearing 
the  evidence  tendered  by  the  workman. 

Niddrie  and  Benhar  Coal  Co.  v.M'Kay  ((1903) 
5  F.  1121,  No.  135,  supra)  followed. 

Johnstone  v.  Cochran  &  Co.,  Ld.,  (1905)  6  F. 
[854— Ct.  of  Sess. 

304.  "  Incapacity  for  Woi-k  "  —  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
Sched.  I.,  cl.  1,  2.] — A  gasworks  coal  porter 
in  the  employment  of  a  gas  company  was,  in 
December,  1899,  injured  by  an  accident,  which 
resulted  in  the  loss  of  four  fingers  of  his  left 
hand.  His  weekly  wages  were  41s.  9^.,  and  the 
company  agreed  to  pay  him  £1  a  week  compen- 
sation under  the  Workmen's  Compensation  Act, 
1897.  In  January,  1901,  the  company  offered 
him  employment  as  a  gateman  and  timekeeper 
at  weekly  wages  of  27s.,  which  he  refused.  In 
April,  1901,  at  the  instance  of  the  company,  the 
county  court  judge  made  an  award  leducing 
the  weekly  amount  of  compensation  to  1 4s.  ^d. 
Subsequently  the  workman  accepted  the  em- 
ployment which  he  had  previously  refused,  but 
ni  consequence  of  his  refusing  to  note  down  the 
times  of  arrival  of  the  workmen  he  was  dismissed. 
The  workman  thereupon  made  an  application  to 
the  county  court  judge  to  increase  the  weekly 
payment  of  14s.  M.,  which  was  refused.     More 


than  a  year  later  a  further  application  was  made 
to  increase  the  weekly  payment,  when  the  judge 
found  that  the  workman  had  not  since  the  acci- 
dent been  capable  of  earning  wages  as  a  gas 
works  porter  ;  that  he  was  capable  of  earning 
wages  as  a  gate-keeper,  time-keeper,  watchman, 
or  in  any  similar  work,  and  that  he  had  made 
reasonable  efforts,  but  had  been  unable  to  get 
such  employment.  The  judge  accordingly  held 
that  the  workman  was  entitled  to  have  the  £1 
weekly  compensation  restored. 

Held — that  the  county  court  judge  was  en- 
titled to  find  that  the  workman's  opportunity  of 
finding  employment  had  been  narrowed  in  con- 
sequence of  the  accident,  and  that  the  weekly 
payment  of  £1  should  be  restored. 

Clark  v.  The  Gas  Light  and   Coke  Co., 
[(1905)  21  T.  L.  R.  184— C.  A. 

305.  Xoniinal  Award — Power  of  Arbitrator  to 
make  except  by  Consent — Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  I.,  1, 
12,  13.] — On  an  application  by  a  master  to  have 
the  amount  of  a  weekly  payment  to  an  injured 
workman  reviewed  and  ended,  the  arbitrator 
cannot,  except  by  consent,  postpone  the  deter- 
mination of  the  question  by  making  a  nominal 
award  of  1^/.  per  week. 

Clelland   v.  Singer  Manufacturing  Co., 
[(1906)  7  F.  975— Ct.  of  Sess. 

306.  Order  for  Compensation  to  Cease  at  a 
Future  Date — Validity— Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  I. 
(2)  (12).] — Upon  an  application  to  review  an 
awaid  the  arbitrator  must  have  regard  only  to 
the  workman's  present  condition  ;  and  he  cannot 
validly  make  a  prospective  order  for  the  com- 
pensation to  cease  at  a  future  date  by  which  he 
is  of  opinion  from  the  expert  evidence  that  all 
incapacity  will  have  ceased. 

Allan  r.  Thomas  Spowart  &  Co.,  Ld.,  (1906) 
[8  F.  811— Ct.  of  Sess. 

307.  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  Sched.  I.,  II.']— An  injured 
workman  under  a  recorded  agieement  received 
13s.  M.  per  week,  i.e.,  one-half  of  his  weekly 
wages,  viz.,  26,v.  &d. 

On  Januaiy  12th,  1906,  he  returned  to  work 
at  a  wage  of  20s.,  and  on  April  26th  a  petition 
was  presented  to  the  sheriff'  for  a  review  of  the 
weekly  payments. 

On  May  3rd  his  wages  were  raised  to  27s.  Gd. 

On  October  18th  the  sheriff  reduced  the  pay- 
ment to  Is.  per  week. 

On  November  10th  the  workman  sued  for 
payment  of  compensation  at  13s.  M.  per  week 
from  January  17th  to  October  18th.  The 
masters  offered  6s.  &d.  per  week  up  to  May  3rd. 

Held — that  nothing  more  was  due,  since 
the  compensation  was  only  payable  during 
incapacity. 

NiMMS  &   Co.   r.  Fisher,  (1907)  S.  C.  890— 

[Ct.  of  Sess. 


308.    Weekly    Payment    Terminated  —  Juris- 
diction —  Workmen's    Compensation    Act,   1897 
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liability  of   Master  for  Injury  to   Servant— 

Confinnrd. 

(60  &  61  Vict.  c.  37),  ScJied.  I.,  par.  12.]— A 
workman  having  been  injured  by  an  accident, 
his  emploj-er  agreed  to  pay  him  a  certain  sum 
per  week,  and  a  memorandum  of  this  agreement 
was  duly  registered.  Upon  an  application  by 
the  employer  more  than  a  year  afterwards  the 
county  court  judge  ordered  that  the  agreement 
"  be  this  day  terminated,  and  that  the  weekly 
payments  to  the  workman  thereunder  be  ended 
accordingly."  The  workman  subsequently  applied 
to  the  county  court  judge  to  review  and  increase 
the  weekly  payments. 

Held — that,   as    the    weekly  payments  had 

been  ordered  to  be  ended  and  the  agreement 

terminated,  the  Court  had  no  jurisdiction  to 
interfere. 

Quaere^  whether  an  award  merely  "  suspend- 
ing" the  payments  would  have  kept  alive  the 
workman's  claim. 

Decision  of  C.  A.  (76  L.  J.  K.  B.  230  ;  96  L.  T. 
75  ;  23  T.  L.  R.  199)  athrmed. 

Nicholson  v.  Piper,  [1907]  A.  C.  215  ;  76  L.J. 
[K.  B.  856  ;  97  L.  T.  119  ;   23  T.  L.  R.  620— 

H.  L. 
See  also  Nos.  47,  50. 

(p)  Serious  and  Wilful  Misconduct. 

309.  Breach  of  Rule — Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  l,sub-ss.  1, 
2  (c).] — A  rule  for  the  guidance  of  miners  directed 
them  to  wait  for  thirty  minutes  before  approach- 
ing any  mine  which,  having  been  fired,  failed  to 
explode.  This  rule  was  not  observed  strictly, 
but  on  such  occasions  the  miners  were  in  the 
habit  of  examining  the  shot-hole  within  what 
they  considered  to  be  a  reasonable  time  from  the 
moment  of  igniting  the  fuse.  A  miner  who  had 
the  means  of  knowledge,  but  who  did  not  actually 
know  the  rule  in  question,  sunk  a  drill,  inserted 
a  charge,  fired  the  fuse,  and  retired.  No  ex- 
plosion followed  ;  within  six  minutes  he  ventured 
up  to  examine  ;  the  charge  went  off  ;  he  was 
injured  seriously. 

Held — (1)  that  he  had  been  injured  by  "an 
accident  arising  out  of  and  in  the  course  of  the 
employment";  (2)  that  his  ignorance  of  the 
thirty  minutes  rule  did  not  amount  to  "  serious 
and  wilful  misconduct." 

M'NicoL  r.  Spieks,  Gibb  &  Co.,  (1899)  1  F.  604  ; 
[36  S.  L.  R.  428— Ct.  of  Sess. 

310.  Breach  of  Rules  and  Regnlations  of  a 
Mine — Workmen's  Compemation  Act,  1897  (60  & 
61  Vict.  c.  37),  .s.  1,  sith-s.  2  (c).] — Any  conduct 
which  is  a  breach  of  the  rules  and  regulations  of 
a  mine,  of  such  a  character  as  would  render  the 
person  who  was  guilty  of  breaking  them  liable  to 
punishment  on  conviction,  is  not,  when  the 
question  of  personal  compensation  comes  before 
the  arbitrator,  to  be  held  as  primd  facie  evidence 
that  the  act  of  the  workman  which  caused  the 
injury  was  "  serious  and  wilful  misconduct " 
within  the  meaning  of  the  Workmen's  Com- 
pensation   Act,  1897,  s.    1,   sub-s.   2    (c).      The 


reason  that  led  the  injured  man  to  break  the  rules 
must  be  carefully  considered. 
RuMBOLL  V.  Nunnery  Colliery  Co..  (1899) 
[63  J.  P.  132  ;  80  L.  T.  42— C.  A. 

311.  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  s.  1,  sul-ss.  1,  2  (c).]— An 
engine-driver  whose  home  was  in  Perth  was 
relieved  at  Forfar.  It  was  then  his  duty  to 
report  himself  at  the  goods  shed  and  receive  a 
pass  to  take  him  to  Perth.  Until  he  reached 
Perth  he  was  entitled  to  wages  for  overtime. 

The  approach  from  the  spot  wheie  the  relief 
driver  came  on  board  to  the  goods  shed  lay  across 
a  line  of  rails  down  which  the  express  trains 
ran.  There  was  another  and  a  safer  access  by 
a  narrow  footway,  but  that  was  sometimes  closed 
by  a  locked  gate. 

The  driver  was  informed  that  the  train  by 
which  he  intended  to  travel  to  Perth  was 
signalled,  when  he,  in  crossing  the  line,  was 
knocked  over  and  killed  by  it. 

Held— (1)  that  he  was  acting  within  the 
scope  of  his  employment  ;  (2)  that  he  had  not 
been  guilty  of  serious  and  wilful  misconduct. 

Todd    r.    Caledonian    Ry,    Co.,   (1899)    36 
[S.  L.  R.  784 ;  7  S.  L.  T,  118— Ct.  of  Sess. 

312.  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37),  s.  1,  sub-ss.  1  and  2  (c).]— The 
applicant,  a  boy,  was  employed  to  grease  the 
wheels  of  railway  trucks.  Having  greased  all 
that  were  ready,  and  while  waiting  for  more  to 
come  up,  he  went  and  sat  on  a  point  lever  in 
front  of  a  fire  which  was  a  short  distance  away. 
Seeing  an  engine  coming  up,  and  thinking  that 
the  points  were  in  the  wrong  position,  the  boy 
pulled  the  lever,  but  the  engine  forced  the  points 
open,  with  the  result  that  he  was  thrown  against 
the  engine  by  the  lever  and  injured. 

Held — that  the  county  court  judge  was  right 
in  finding  that  the  accident  arose  "out  of  and  in 
the  course  of  the  employment,"  and  that  the 
boy  had  not  been  guilty  of  serious  and  wilful 
misconduct. 

Harrison  v.  Whitaker  Brothers,  Ld.,  (1900) 
[64  J.  P.  54  ;  16  T.  L.  R.  108— Div.  Ct. 

313.  Workmen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37).] — A  girl  was  sent  to  assist  in 
handing  sheaves  to  the  man  in  charge  of  a 
threshing  machine.  Her  place  was  pointed  out 
to  her,  and  she  was  specially  warned  of  the 
danger  of  leaving  that  place.  She  left  the  place 
during  the  absence  of  the  man  in  charge,  and 
attempted  to  step  across  the  opening  above  the 
revolving  drum  of  the  threshing  machine,  with 
the  result  that  she  was  caught  in  the  machinery 
and  received  injuries. 

Held — that  she  was  not  acting  in  the  course 
of  her  employment,  that  she  was  guilty  of  serious 
and  wilful  misconduct,  and  that  the  accident 
did  not  arise  out  of  or  in  the  coui'se  of  her 
employment  within  the  meaning  of  sect.  ]  of 
the  Workmen's  Compensation  Act,  1897. 

Callaghan  v.  Maxwell,  (1900)  2  F.  420— 

[Ct.  of  Sess. 
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Liability  of   Master  for    Injury  to  Servant— 

Continurd. 

314.  Worhmen's  Comj)ensatUm  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  1  (2)  (c).]— A  collier  whose 
lamp  had  gone  out,  and  who  had  been  to  the 
lamp  station  to  obtain  a  light,  was  obliged,  in 
order  to  get  back  to  where  his  work  was.  to  pass 
along  a  way  over  which  trams  were  hauled  by  a 
rope.  On  reaching  the  way,  he  was  told  that  a 
journey  of  trams  was  approaching.  He  pro- 
ceeded, and,  when  making  for  a  manhole,  was 
injured  in  consequence  of  the  rope  jumping  from 
a  sheave,  striking  him,  and  breaking  his  leg. 

Held — that  there  was  no  evidence  of  serious 
and  wilful  misconduct. 

Eees  ?•.  Powell  Duffryn  Steam  Coal  Co., 
[Ld.,  (1900)  64  J.  P.  164-C.  A. 

315.  ^^  Ari/s'uiij  out  of  and  in  the  Cour.v-  of  the 
JEmjdoi/ment'''— Violation  of  Master's  Orders — 
Workmen's  Compensation  Act,  1897  (60  &  61 
A^ict.  e.  37),  s.  1.] — A  workman,  a  carpenter, 
was  employed  in  a  factory  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897,  and 
as  part  of  his  employment  he  had  to  grind  his 
tools  at  a  grindstone  which  was  being  rotated  by 
a  band  driven  by  steam  power.  Whilst  he  was 
so  employed  the  band  slipped  off,  and  the  man 
endeavoured  to  adjust  it,  and  whilst  so  doing  he 
was  injured.  The  man  had  been  told  not  to 
touch  the  machinery.  The  county  court  judge 
came  to  the  conclusion  that  the  injury  to  the 
workman  arose  from  an  accident  in  the  course  of 
the  employment,  and  that  in  disregarding  the 
master's  orders  not  to  touch  the  machinery  he 
was  not  guilty  of  serioiTS  and  wilful  misconduct. 
On  appeal : — 

Held — that  in  the  circumstances  the  Court 
could  not  interfere  with  the  finding  of  the 
county  court  judge. 

Loioe  V.  Pearson  ([1899]  1  Q.  B.  261  :  68 
L.  J.  Q.  B.  122  ;  47  W.  R.  193  ;  79  L.  T.  654  ;  15 
T.  L.  R.  124 — C.  A.  ,No.  241,  .swy/m)  distinguished. 

Whitehead  v.  Reader,  [1901]  2  K.  B.  48  ;  70 

[L.  J.  K.  B.  546  ;  65  J.  P.  403  ;  49  W.  R.  562  ; 

84  L.  T.  514  ;  17  T.  L.  R.  387— C.  A. 

316.  Breach  of  Factory  Rule  —  Worlimen''s 
Compensation  Act,  1897  ((30  &  61  Vict.  c.  37),  s 
I,  svb-s.  2  (c).  ] — There  was  a  strict  rule  and 
practice  in  a  factory — a  spinning  miU — that  no 
cleaning  of  machinery  was  to  be  done  unless  the 
machinery  was  stopped.  Of  this  rule  and, 
practice  the  appellant  was  aware.  She  had  been 
employed  in  the  machine-room  for  a  period  of 
five  years.  The  appellant,  having  started  the 
machinery,  immediately  removed  the  guard,  and, 
although  a  brush  was  provided  for  the  purpose, 
she  proceeded  to  clean  out  a  teaser  card  machine 
with  her  hand.  In  so  doing,  her  hand  was 
caught  in  the  machinery,  and  she  received  the 
injuries  on  account  of  which  she  claimed 
compensation. 

Held — that  her  injuries  were  attributable  to 
"serious  and  wilful  misconduct"  on  her  part 
within  the  meaning  of  sect.  1,  sub,-sect.  2  (c). 


of  the  Workmen's  Compensation  Act,  1897,  and 
that  her  employers  were  not  liable. 

Guthrie  r.  Boase  Spintjing  Co.,  Ld.,  (1901) 
[3  F.  769— Ct.  of  Ress. 

317.  Question  of  Laiv — Worltnien's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  1  (2)  (c)  ; 
Sclied.  II.,  s.  14  (c).] — A  workman  met  with  an 
accident,  from  the  effects  of  which  he  died.  At 
the  time  of  the  accident  he  was  carrying  several 
cartridges  of  gunpowder  in  his  hand  for  firing 
shots,  and  had  at  the  same  time  a  lighted  naked 
lamp  in  his  cap,  a  spark  from  which  ignited  the 
cartridges  and  caused  an  explosion,  which 
resulted  in  the  accident.  A  special  canister 
was  provided  to  carrj^  cartridges.  The  workman 
was  acting  contrary  to  the  special  rules  of  the 
mine. 

Held — that  the  workman  must  be  assumed 
to  have  known  the  special  rules  of  the  mine  ; 
and  that  the  workman  was  guilty  of  "  serious 
and  wilful  misconduct"  within  the  meaning  of 
the  Workmen'^?  Compensation  Act,  1897,  s.  1, 
sub-s.  2  (c),  and  his  representatives  were  not 
entitled  to  compensation. 

Dailly  r.  John  Watson,  Ld..  (1901)  2  F.  1044 

[— Ct.  of  Sess. 

318.  Sudden  Impulse — Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  1  (2)  (c).] 
— The  applicant  was  a  lad  who  worked  at  a 
machine  and  used  to  cut  slits  in  the  heads  of 
screws.  He  had  been  frequently  warned  not  to 
put  his  hand  near  the  wheel  while  it  was  in 
motion.  There  was  no  guard  on  the  wheel.  A 
screw  having  fallen  out  on  to  the  table  before  it 
was  cut,  he  leaned  over  the  machine  to  [tick  it  up 
and  replace  it,  and  two  of  his  fingers  were  cut 
off. 

The  county  court  judge  found  that,  though  the 
lad  was  negligent,  he  was  not  "  guilty  of  serious 
and  wilful  misconduct." 

Held — that  the  element  of  wilfulness  did  not 
enter  at  all  into  what  the  lad  did,  as  he  seemed 
to  have  acted  on  a  sudden  impulse,  and  therefore 
the  award  could  be  supported. 

Reeks  r.  Kynoch,  Ld.,  (1901)  50  W.  R.  113  ; 
[18  T.  L.  R.  34— C.  a. 

319.  Workmen's  Compensation  Act,  1897  (60 
&  61  Vict.  c.  37).  s.  1  (2)  (c).]— A  miner  was 
proceeding  along  the  main  haulage  road  of  the 
mine  when  he  was  warned  by  a  fellow-workman 
to  get  into  a  manhole  as  a  journey  of  trams  was 
approaching.  He  disregarded  the  warning  and 
went  on,  with  the  result  that  he  was  overtaken 
by  the  trams  and  killed.  The  county  court 
judge  found  that  the  accident  was  attributable 
to  the  serious  and  wilful  misconduct  of  the 
deceased  man. 

Held— that  there  was  evidence  to  support  the 
finding. 

John  v.  Albion  Coal  Co.,  Ld.,  (1901)  65  J.  P. 
[788  ;  18  T.  L.  R.  27— C.  A. 

320.  Collier— Failure  to  set  Props— Workmen's 
Compensation  Act,  1897  (60  &  61   Vict.  r.  37), 
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s.  1  (2)  (c).] — A  workman  was  injured  by  a  fall 
of  coal  whilst  holing  out  coal  ;  he  and  his  mates 
had  holed  out  a  space  of  over  20  feet,  and  had  set 
no  props,  though  there  was  ample  room  for  them 
to  have  done  so,  and  though  the  ruh  s  required 
props  to  be  put  in  at  a  distance  of  not  more  than 
6  feet  apart. 

Held — that  his  accident  was  due  to  "serious 
and  wilful  misconduct." 

O'Hara  v.  Cadzow  Coal  Co.,  Ld.,  (1903)  5  F. 
[439— Ct.  of  Sess. 

321.  Boijs  larking  in  Pldij-fime —  Workmen's 
Comfemaiion  Aet,  1897  (60  &  61  Vict.  e.  37),  s.  1.] 
—  Some  boys  employed  in  steel  works  were 
allowed  an  interval  for  rest  between  two  jobs. 
During  such  interval  they  got  into  a  waggon 
standing  on  an  incline  in  the  yard  of  the  works. 
The  waggon  began  to  move,  and  one  of  the  boys 
was  killed  in  trying  to  sprag  it. 

Held— (1)  that  the  accident  did  not  "  arise 
out  of"  his  employment,  and  (2)  that  it  was 
attributable  to  his  '■  serious  and  wilful  mis- 
conduct." 

Powell   v.  Lanarkshire  Steel  Co.,  (1905) 
[6  F.  1039— Ct.  of  Sess. 

322.  Opening  Gate  in  Breach  ofEules — Falling 
Down  Shaft— Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37).  .V.  1  (2)  (c.).]-A  miner, 
working  in  a  middle  seam  of  a  mine,  brought  a 
hutch  along  the  level  to  the  vertical  shaft  ;  in 
breach  of  a  distinct  rule,  he  opened  the  gate 
although  the  cage  was  not  opposite  his  level  :  he 
then  pushed  forward  the  hutch,  which  fell  down 
the  shaft  and  dragged  him  with  it.  There  was 
light  enough  to  show  him  that  the  cage  was  not 
in  position. 

Held — that,  in  the  absence  of  any  explana- 
tion of  his  conduct,  he  must  be  deemed  to  have 
been  guilty  of  serious  and  wilful  misconduct. 
United  Collieries  r.  M'Ghie,  (1905)  6  F.808 

[— Ct.  of  Sess. 

323.  Accident  not  attributable  thereto—JIiner 
riding  on  Waggon  ~  Workmen's  Compensation 
Act.  1897  (60  &  61  Vict.  c.  37),  .s\  1  (2).]— A 
miner  was  killed  by  a  fall  of  stone  from  the  roof  of 
a  tunnel.  He  was  at  the  time  riding  on  the  top 
of  a  loaded  waggon,  and  the  sheriflf  found  that  in 
so  doing  he  was  guilty  of  serious  and  wilful  mis- 
conduct ;  but  that  the  accident  was  not  attribu- 
table to  such  misconduct. 

Held — that  the  widow  was  entitled  to   com- 
pensation ;  the  sheriif" s  decision  was  one  of  fact, 
and,  semble,  the  Court  agreed  with  it. 
Glasgow  Coal  Co.,  Ld.  r.  Sneddon,  (1905) 
[7  F.  485— Ct.  of  Sess. 

324.  Disobedience  to  Orders—  Workmen's  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  s.  1, 
sub-s.  2  (c).]— A  workman  was  employed  by 
the  respondents  in  their  factory.  There  was  a 
lift  leading  from  one  floor  of  the  building  to 
another,  and  a  notice  was  posted  up  on  the  lift 


that  no  one  was  allowed  to  use  it  except  in 
charge  of  a  load.  The  workman  was  found  in 
the  lift  without  a  load  crushed  between  the  floor 
of  the  lift  and  the  top  of  the  doorway,  and  he 
died  of  the  injuries  so  received.  The  workmen 
frequently  used  the  lift  without  loads,  though 
this  was  not  known  to  the  respondents.  In  an 
application  by  his  widow  for  compensation  under 
the  Workmen's  Compensation  Act,  1897,  the 
county  court  judge  found  that  the  injury  was 
attributable  to  the  serious  and  wilful  misconduct 
of  the  workman  nnthin  sect.  1,  sub-sect.  2  (c), 
of  the  Act,  and  made  an  award  in  favour  of  the 
respondents. 

Held — that  the  onus  of  proving  serious  and 
wilful  misconduct  lay  on  the  respondents,  and 
that  the  mere  breach  of  the  rule,  from  which  no 
injury  could  reasonably  be  anticipated,  was  not 
serious  and  wilful  misconduct,  and  that  therefore 
the  widow  was  entitled  to  compensation. 

Misconduct  is  not  "  serious "  merely  because 
the  actual  consequences  in  the  particular  case 
are  serious :  the  misconduct  must  be  serious  in 
itself. 

Johnson  v.  Marshall,  Sons  &  Co.,  Ld.,  [19061 

[A.  C.  409  ;  75  L.  J.  K.  B.  868  ;  94  L.  T.  828  ; 

22  T.  L.  R.  565— C.  A. 

325.  Drunk  and  Unfit  to  Work —  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  1  (2)  (c).] — A  workman  went  to  his  work  on 
board  a  vessel  in  dock  "  drunk  and  unfit  to 
work."  He  was  at  once  told  to  go  home,  and  on 
his  way  fell  fi-om  a  ladder  which  was  safe  and 
suitable  for  sober  workmen. 

Held — that  his  drunkenness  amounted  to 
serious  and  wilful  misconduct ;  and  that,  as  his 
accident  was  attributable  thereto,  he  could  sus- 
tain no  claim  to  compensation. 

M'Geoarty  v.  John  Brown  &  Co.,  Ld.,  (1906) 
[8  F.  809— Ct.  of  Sess. 

326.  Breach  of  Rule  cansing  Danger  — 
Workmen's  Compematio/i  Act,  1897  (60  &  61 
Vict.  c.  37),  .S-.  1,  S7(.b-s.  2  (c).— A  workman 
was  employed  in  a  factory  at  a  circular  saw 
which  was  driven  by  machinery.  His  duty  was 
to  hold  the  wood  and  guide  it  while  it  was  being 
sawn.  He  was  told  on  several  occasions,  both  by 
his  employer  and  by  the  factory  inspector,  to 
keep  the  guard  upon  the  saw  when  it  was  in  use. 
The  object  of  the  guard  was  to  prevent  wood,  if 
jerked  up,  from  being  caught  by  the  teeth  at  the 
back  of  the  saw  and  hurled  about  the  workshop, 
to  the  danger  of  those  at  work  there.  The  work- 
man had  worked  for  several  years  at  circular 
saws  before  the  guard  was  invented,  and  he  had 
a  great  aversion  to  using  a  guard.  Upon  the 
day  in  question  he  intentionally  did  not  place  the 
guard  upon  the  saw  when  using  it.  and  a  piece  of 
wood  jerked  up  and  was  hurled  bj-  the  saw  against 
him,  and  he  was  killed.  The  county  court  judge 
found  that  the  injury  to  the  workman  was  not 
attributable  to  his  serious  and  wilful  misconduct 
within  sect.  1,  sub-sect.  2  (c),  of  the  Workmen's 
Compensation  Act,  1897,  and  made  an  award  of 
compensation  in  favour  of  his  widow. 

Held — that  there  was  no  evidence  to  support 
such  a  finding,  that  the  injury  was  caused  by 
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the  serious  and  wilful  misconduct  of  the  work- 
man, and  that  his  widow  was  not  entitled  to 
compensation  under  the  Act. 

Brookeb  v.  Waerek,  (1907)  23  T.  L.  R.  201— 

[C.  A. 

327.  Nahed,  Light  in  3Iine — Proximate  Cause 
of  Accident  —  JForkmen' s  Conqjenaiition  Act., 
1897  (60  &  61  Vict.  c.  37),  s.  1  (2)  (c).]— A 
ganger  and  a  workman  were  carrying  naked 
lights  in  a  mine  contrary  to  rules,  but  in  a  place 
where  there  was  no  danger  of  explosion.  The 
workman,  without  receiving  orders,  left  the 
ganger  and  carried  his  light  to  a  dangerous 
place.  An  explosion  occurred,  and  the  ganger 
was  killed. 

Held — that  the  arbiter  was  justified  in  find- 
ing that  his  death  was  not  due  to  his  serious  and 
wilful  misconduct. 

Wallace  v.  Glenboio  Union  Fire  Clay  Co., 
[Ld.,  (1907)  S.  C.  967— Ct.  of  Sess. 

328.  Disobedience  to  Rule  of  Railway  Coin- 
2)a'ny  —  Woj-Jinien's  Coinpe?isation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  1,  suh-s.  2  (c).]—  A  rule 
of  a  railway  company  provided  that  "  engine- 
men  and  firemen  must  not  leave  the  footplate 
of  the  engine  when  the  latter  is  in  motion." 
The  driver  of  an  engine  of  a  passenger  train,  who 
was  in  the  employment  of  the  railway  company, 
left  the  footplate  and  got  upon  the  tender  of  the 
engine  while  the  train  was  travelling  at  a  fast 
speed,  and  while  on  the  tender  he  was  struck  by 
the  arch  of  a  bridge  under  which  the  train  was 
passing  at  the  time,  and  killed.  There  was  no 
evidence  as  to  the  reason  for  which  the  driver  got 
upon  the  tender,  but  it  was  suggested  that,  as  the 
train  was  a  little  late  and  as  the  pressure  of  steam 
was  lower  than  what  it  ought  to  have  been,  the 
driver  got  upon  the  tender  for  the  purpose  of  pick- 
ing better  coal  than  that  in  the  well  of  the  tender. 
In  proceedings  by  his  widow  to  recover  compen- 
sation under  the  Workmen's  Compensation  Act, 
1897,  the  county  court  judge  found  that  the 
deceased  man  was  fully  aware  of  the  above  rule  ; 
that  at  the  time  the  deceased  man  went  on  the 
tender  there  was  a  sufficient  supply  of  coal  in  the 
well  of  the  tender,  and  it  was  not  proved  that 
either  the  low  pressure  of  the  steam  or  the  loss 
of  time  on  the  journey  was  caused  by  an}" 
inferiority  in  the  coal ;  and,  being  of  opinion  that 
the  injury  was  attributable  to  the  serious  and 
wilful  misconduct  of  the  deceased,  he  made  an 
award  in  favour  of  the  railway  company. 

Held — that,  as  the  rule  was  an  important  rule 
for  the  safety  both  of  the  railway  company's 
servants  and  of  the  public,  there  was  evidence 
upon  which  the  county  court  judge  could  find 
that  in  breaking  it  the  deceased  man  was  guilty 
of  "serious  and  wilful  misconduct"  within  the 
meaning  of  sect.  1,  sub-sect.  2  (c),  of  the  Act. 

BiST  r.  London  and  South  Western  Ry.  Co., 

[1907]  A.  C.  209  :  76  L.  J.  K.B.  703  ;   96  L.  T. 

750;  23  T.  L.  R.  171— H,  L. 

See  (ilxii  No.  352, 


(q)  Undertakers. 

329.  "  Ancillary  or  Incidental  "  —Servant  of 
Contractor  —  Worhmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.]— A  workman 
was,  at  and  prior  to  his  death,  in  the  employment 
of  railway  signal  makers.  While  he  was  at  work 
fitting  signal  wires  on  the  Edinburgh  Suburban 
Railway  he  was  knocked  down  by  a  passenger 
train  and  killed.  The  respondents  were  making 
new  sidings  and  a  new  connection  with  their 
main  line  on  the  said  railway,  of  which  they 
were  the  owners,  and  they  had  employed  the 
railway  signal  makers  to  fit  up  new  signals  in 
connection  with  the  sidings. 

Held— that  the  respondents  were  in  terms 
of  sect.  4  of  the  Workmen's  Compensation  Act, 
1897,  liable  as  undertakers  ;  that  the  deceased 
was  employed  on  the  railway,  and  that  his  work 
was  not  merely  ancillary  and  incidental,  but 
was  part  of,  or  process  in,  the  business  carried  on 
by  the  respondents. 

Burns  r.  North  British  Ry.  Co.,  (1900)  2  F. 
[629— Ct.  of  Sess. 

330.  "  Ancillary  or  Incidental  to  "  Trade  or 
Business  —  Woi'hmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  ss,  4,  7.]— The  appellants 
caiTied  on  business  as  manufacturers  and 
dealers  in  feeding  stuffs  and  chemical  manures. 
There  was  a  considerable  amount  of  carting  to 
and  from  their  works,  both  to  bring  material 
which  they  had  purchased  to  the  works  for 
manufacture  and  to  take  out  goods  after  manu- 
facture. For  this  work  they  did  not  use  carts 
and  horses  of  their  own,  but  contracted  with  a 
carting  company.  Tlie  respondent  was  a  carter 
who  was  in  the  employ  of  such  a  carting  company 
regularly  and  practically  daily  engaged  in  the 
appellants'  work  under  directions  of  their  fore- 
man, and  while  so  engaged  was  injured. 

Held — that  the  appellants'  works  were  a 
factory,  and  the  appellants  undertakers  in  the 
sense  of  the  Factory  and  Workshops  Act,  and  of 
the  Workmen's  Compensation  Act,  1897  ;  that 
the  work  upon  which  the  respondent  was  engaged 
was  not  ancillary  or  incidental  to,  but  was  part  of 
the  trade  or  business  carried  on  by  the  appellants, 
and  that  they  were  liable  in  compensation  to  the 
respondent. 

Bee  v.  Ovens  &  Sons,  (1900)  2  F.  439— Ct.  of 

[Sess. 

331.  Sub- Contractor —  Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.]— 
A  builder  contracted  with  a  building  owner  to 
construct  a  building.  The  builder  entered  into 
a  sub-contract  with  the  respondent  which  pro- 
vided that  the  respondent  should  execute  the 
whole  of  the  painting  work  of  the  building.  A 
workman,  while  in  the  employ  of  the  respon- 
dent, and  engaged  in  painting  the  building,  fell 
from  a  scaffolding  and  was  killed.  The  widow 
of  the  deceased  now  claimed  compensation 
against  the  respondent. 

Held — that  the  respondent,  being  a  sub-con- 
tjactor,  was  not  an  "  undertaker  "   within  the 
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meaning  of  the  definition  in  sect.  7  (2)  of  the 
Worlcmen's  Compensation  Act,  1897,  and  that, 
therefore,  the  appelhmt  was  not  entitled  to 
recover  compensation  against  him. 

Cass  v.  Butler.  [1900]  1  Q.  B.  777  ;  69  L.  J. 

[Q.  B.  362  ;    64  J.  P.  261  ;    48  W.  R.  309  ;  82 

L.  T.  182  ;  16  T.  L.  R.  227— C.  A. 

Overruled  by  Cooper  and  Crane  v.  Wright, 
No.  345,  infra. 

332.  Siih- Contractor — WorJimen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  .?,?.  4,  7.]— 
A  builder  contracted  with  the  Warrington 
Guardians  to  build  a  workhouse  infirmary.  He 
sub-let  the  plumbing  work  of  the  building  to  W. 
A  workman  employed  by  W.  was  at  work  on  a 
scaffolding  on  some  of  the  plumbing  work  when 
the  scaffolding  gave  way  and  he  fell  and  uas 
killed.  The  deceased's  widow  claimed  compen- 
sation against  the  builder,  who  thereupon  claimed 
to  be  indemnified  hj  W.,  under  sect.  4  of  the 
Workmeu's  Com[)ensation  Act,  1897. 

Held — that  W.,  the  sub-contractor,  was  not 
an  "undertaker"  within  sect.  7  of  the  Act,  and, 
therefore,  was  not  liable  to  indemnify  the  builder 
under  sect.  4  of  the  Act. 

Cass  V.  Butler  ([1900]  1  Q.  B.  777  ;  69  L.  J. 
Q.  B.  362  ;  64  J.  P.  261  ;  48  W.  R.  309  ;  82  L.  T. 
182  ;  16  T.  L.  R.  227— C.  A.,  sujrra:)  followed. 

Cooper  r.  Davenport,  Winstanley  third 
[party,  (1900)  16  T.  L.  R.  266— C.  A. 

333.  Person  supplying  Lahmr  to  Firm  putting 
up  Ae/r  Building  on  their  own  Premises—  Work- 
men's Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  7,  szcb-s.  2.] — A  building  was  being 
built  on  B.  &  Co.'s  land  from  the  plans  of  tlieir 
own  architect,  and  under  the  supervision  and 
control  of  their  own  foreman  ;  they  wanted 
labour  for  the  building,  and  went  to  the  appel- 
lant to  supply  it,  which,  under  an  agreement 
with  them,  he  did.  The  deceased,  who  was  one 
of  the  bricklayers  so  supplied  by  the  appellant, 
fell  from  a  scaffolding  while  at  work  on  the 
building,  and  was  killed. 

Held — that  B.  &  Co.  were  the  only  persons 
who  came  within  the  definition  of  undertakers  in 
sect.  7,  sub-sect.  2,  of  the  Workmen's  Compensa- 
tion Act,  1897. 

Percival  r.  Garner,  [1900]  2  Q.  B.  406  ;  69 
[L.  J.  Q.  B.  824 ;  64  J.   P.  500  ;  16  T.  L.  R. 

396— C.  A. 

334.  ''  -Employer"— Workmen's  ComiJensation 
Act,  1897  (60  &  61  Vict.  c.  37),  ss.  4,  7.]— A 
workman,  who  was  a  blacksmith  or  fitter,  was  at 
the  tune  of  his  death  in  the  enipLiyment  of  the 
respondent,  an  iron  founder  and  forger,  and  in 
the  course  of  his  employment  as  a  workman  to 
the  respondent  was  engaged  in  certain  soap 
works  repairing  from  a  scaffolding  certain 
steam-pipes  connected  with  the  soap  vats,  when 
he  tell  from  the  scaffolding  and  was  killed.  His 
widow  claimed  compensation  under  the  Work- 
men's Compensation  Act,  1897.  from  the 
respondent. 

B.D. — VOL.  II. 


Held  (Ld.  Trayner  dissenting) — that  though 
the  respondent  was  an  employer  he  was  not  an 
undertaker  as  defined  by  the  Act,  and  was  not 
liable  to  tlie  claimant. 

Malcolm  r.  M'Millan,  (1900)  2  F.  525— Ct. 

[of  Sess. 

335.  Scaffolding  —  M'orkmen' s  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  suh-s.  2.]  — 
In  an  arbitration  under  the  Workmen's  Compen- 
sation Act,  1897,  it  appeared  that  a  firm  of 
builders  hatl  undertaken  to  build  a  theatre,  and 
that  the  building  owners,  under  [)Owers  reserved 
to  them  in  the  contract,  had  placed  a  substantial 
portion  of  the  work,  including  the  fixing  of  a 
ceiling  and  the  erection  of  a  proscenium,  in  the 
hands  of  a  firm  of  decorators.  A  workman  in 
the  employment  of  the  decorators,  while  work- 
ing on  a  scaffolding  erected  by  the  builders,  and 
while  engaged  in  painting  the  ceiling  of  the 
theatre  (the  building  being  over  30  feet  in 
height),  accidentally  fell  to  the  floor  and  was 
killed.    In  proceedings  against  the  decorators  :  — 

Held — that  the  employment  of  the  deceased 
man  was  an  employment  to  which  the  Act 
applied,  and  that  the  respondents  were  under- 
takers within  the  Act. 

Mason  v.  A.  R.  Dean,  Ld.,  [1900]  1  Q.  B.  770  ; 

[69  L.  J.  Q.  B.  358  :  64  J.  P.  244  ;  48  VV.  R. 

353  ;  82  L.  T.  139  ;  16  T.  L.  R.  212— C.  A. 

336.  Factory — Engineers — Trial  of  Machinery 
erected  bg  Engineers — Workmen's  Cbinpensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.]  —  The 
respondents  were  engineers  and  machinists  who 
had  substantially  completed  the  erection  of 
certain  ice-making,  refrigerating,  and  other 
machinery  in  the  premises  of  a  cold  storage  and 
ice  company.  A  ''preliminary  riuiof  the  plant" 
was  in  the  course  of  being  made  when,  while  one 
of  the  respondents'  employees  was  engaged  in 
the  work,  he  was  killed. 

Held — that,  assuming  that  the  machinery  by 
itself  was  a  factory,  it  did  not  constitute  a  factory 
in  the  occupation  of  the  respondents  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  and  they  were,  therefore,  not  liable  for  the 
workman's  death. 

PuRVES  V.  Sterne  &  Co.,  Ld.,  (1900)  2  F.  887— 

[Ct.  of  Sess. 

337.  Ship  not  a  ^^  Dock"- — Shipping  Agents — 
Factory  and  Workshop  Act,  1895  (58  &  59  Vict. 
<?.  37),  s.  23(1) — Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7.]— The  appellant's 
husband  was  a  workman  in  the  employment  of 
the  respondents,  who  were  shipping  agents,  and 
had  contracted  with  the  owners  of  a  ship  lying 
at  the  Old  Dock,  Leith  Harbour,  to  load  her. 
The  workman  fell  into  the  hold  of  the  vessel 
and  was  killed,  in  consequence  of  his  having 
overbalanced  himself  while  dragging  after  him 
a  barrow-load  of  goods  which  he  had  wheeled 
from  the  wharf.  His  widow  claimed  compensa- 
tion against  his  employers. 

Held — that  the  ship  was  not  a  dock  for  the 
purposes  of  the  Workmen's  Compensation  Act, 
1897,  and  that  the  respondents  in  performing 
what  was  merely  porterage  from  the  quay  to  the 
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ship  could  not  be  reasouably  held  to  be  the 
"  occupiers  "  either  of  the  dock  or  the  ship,  any 
more  than  a  passenger  walking  on  board,  or  a 
porter  carrying  his  luggage,  nor  were  they 
"undertakers"  in  the  sense  of  sect.  7  (1)  of  the 
Act,  and  that  the  respondents  were  not  liable. 

Bruce  v.  Henby  &  Co.,  (1900)  2  F.  717— Ct.  of 

[Sess. 

338.  Factory  of  Third  Person — WorJinien's 
Comjjensation  Act,  1897  (60  &  61  Vict.  c.  37), 
s.  7.] — Sect.  7,  sub-sect.  1,  of  the  Workmen's 
Compensation  Act,  1897,  which  provides  that 
the  Act  shall  apply  only  to  employment  by  the 
undertakers  "  on  or  in  or  about  a  .  .  .  factory," 
applies  only  to  a  factory  ocaupied  by  the 
employer  where  he  carries  on  his  business,  and 
does  not  include  a  factory  belonging  to  a  third 
person  to  which  the  workman  is  sent  on  his 
employer's  business. 

Francis  r.  Turner  Brothers.  [1900]  1  Q.  B. 
[478  ;  69  L.  J.  Q.  B.  182  ;  64  J.  P.  53  ;  48 
W.  K.  228  ;  81  L.  T.  770  ;  16  T.  L.  R.  105— 

C.  A. 

339.  "  Factory  ' '  —  Gas-engine  for  driving 
Grindstone — Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  s.  7  —  Factory  and  Worh- 
s?wp  Act,  1878  (41  &  42  Vict.  c.  16),  s.  93, 
sub-s.  3.] — A  workman  was  employed  in  a  stone- 
dressing  yard.  The  stones  were  di-essed  by 
manual  labour.  The  employer  had  a  small 
gas-engine  on  the  premises  for  the  purpose  of 
driving  a  grindstone  on  which  the  tools  used  by 
the  workmen  were  sharpened  from  time  to  time. 
No  other  mechanical  power  was  used  in  or  upon 
the  premises.  The  workman  while  engaged  in 
dressing  stones  was  accidentally  struck  on  the 
left  eye  by  a  piece  of  metal  from  a  chisel,  and 
was  so  severely  injured  that  his  eye  had  to  be 
removed. 

Held — that  the  employer  was  an  undertaker 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  1897,  and  that  the  premises  were  a 
"factory"  within  the  meaning  of  the  Act. 

Petrie  r.  Weir,  (1901)  2  F,  1041— Ct.  of  Sess. 

340.  Workmen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37),  ss.  4,  7.] — A  building  was  being 
constructed,  at  the  time  an  accident  happened 
to  a  workman,  by  W.  on  his  own  ground  and  for 
his  own  behoof,  the  mason  and  joiner  work 
being  executed  by  his  own  men.  The  work- 
man who  was  injured  by  the  accident  was 
employed,  not  by  W.,  but  by  a  firm  of  plas- 
terers who  had  contracted  with  W.  to  execute 
the  plaster  work. 

Held  (duhitante  Lorcf  Justice-Clerk) — that  as 
W.  had  contracted  with  the  firm  of  plasterers 
for  the  execution  of  the  plaster  work  upon  the 
building,  he  was  the  "  undertaker  "  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  and  was  liable  in  respect  of  the  injuries  to 
the  workman. 

Stalker  r.  Wallace,  (1901)  2  F.  1162— Ct.  of 

[Sess. 


341.  Factory — Loading  Sliip  from  Quay  by 
Machinery  —  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  1— Factory  and 
Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  s.  23, 
sub-s.  1.] — The  appellants  were  coal  shippers. 
The  respondent  met  with  an  accident,  in  respect 
of  which  he  claimed  compensation,  in  the  course 
of  his  employment  as  one  of  a  gang  of  men 
employed  by  the  appellants  for  the  pm-pose  of 
unloading  coal  from  trucks  into  ships  lying 
alongside  the  quay.  The  county  court  judge 
found  that  the  appellants  were  by  their  servants 
for  the  period  of  two  days,  during  which  the 
accident  happened,  in  sole  possession  and  control 
of  the  machinery  by  means  of  which  the  coal 
was  unloaded  from  the  trucks  and  shot  into 
the  ships.  It  was  not  disputed  that  it  consti- 
tuted under  the  circumstances  a  factory  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897. 

H"eld — that  the  appellants  were,  upon  the 
finding  of  the  county  court  judge,  clearly  per- 
sons using  the  machinery  in  question  for  the 
purposes  mentioned  in  clause  (a)  of  sect.  23, 
sub-sect.  1,  of  the  Factory  and  Workshop  Act, 
1895,  and  were  occupiers  of  a  factory  within  the 
latter  part  of  the  sub-section,  and  were  therefore 
undertakers. 

Carrington  v.  Bannister  &  Co.,   [1901]  1 
[Q.  B.  20  ;  70  L.  J.  Q.  B.  31  ;  83  L.  T.  457— 

C.  A. 


342.  "Actual  Use"  of  a  Dry  Bock— '' Fac- 
tory " — "■Arising  out  of  and  in  the  Course  of" — 
Workmen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7,sub-ssA,2 — Factory  and  Work- 
shop Act,  1895  (58  &  59  Vict.  c.  37),  s.  23,  sub- 
s.  1.] — The  respondents  were  ship  repairers  at 
Hartlepool,  where  they  had  a  place  of  business, 
which  they  called  a  "  manufactory  for  the  repair 
of  ships,"  having  no  water  frontage.  When 
employed  to  repair  a  vessel  which  required  to  be 
dry-docked,  they  hired  a  dock  from  the  North 
Eastern  Railway  Company  in  Hartlepool.  They 
hired  a  dry  dock,  and  were  cleaning  or  repairing 
a  vessel  in  it,  when  a  labourer  employed  by  them 
on  this  job  met  with  personal  injury  by  aa 
accident.  He  slipped  off  a  sort  of  gangway,  fell 
into  the  dock,  and  was  killed. 

Held— that  the  dock  was  a  "  factory  "  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  s.  7,  because  it  was  a  dock  to  which 
some  "  provision  of  the  Factory  Acts  is  applied 
by  the  Factory  and  Workshop  Act,  1895 "  ; 
that  the  respondents  were  "undertakers"  as 
defined  by  sect.  7  of  the  Workmen's  Compensa- 
tion Act,  1897,  because  they  had  at  the  time  the 
"  actual  use  and  occupation  "  of  the  dock  ;  and 
that  the  accident  was  one  "  arising  out  of  and  in 
the  course  of  "  the  workman's  employment. 

Floioers  v.  Chambers  ([1899]  2  Q.  B.  142  ;  68 
L.  J.  Q.  B.  648  ;  47  W.  R.  513  ;  80  L.  T.  834  ;  15 
T.  L.  K.  352— C.  A. ,  No.  184,  supra)  disapproved. 

Merrill  v.  Wilson  ([1901]  1  Q.  B.  35  ;  70  L.  J. 
Q.  B.  97  ;  65  J.  P.  53  ;  49  W.  R.  161  ;  83  L.  T. 
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490;  17  T.  L.  R.  49— C.  A.,  No.  343,  infra) 
approved. 

Raine  r.  JoBSON  &  Co.,  [1901]   A.  C.  404  ;  70 

[L.  .J.  K.  B.  771  ;  49  W.  R.  705  ;  8.5  L.  T.  141  ; 

17  T.  L.  R.  627— H.  L.  (E.). 

343.  ''Actual  Use''  of  a  Bock— "  Plant  "— 
Worlnnen's  Compensation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7,  sub-ss.  1,  2 — Factory  and 
Workshop  Act,  1895  (58  &  59  Vict.  c.  37),  s.  23, 

sul-s.  1.] — A  steamship  belonging  to  the  respon- 
dents was  moored  alongside  of  a  quay  for  the  pur- 
pose of  discharging  her  cargoof  cattle  into  lighters. 
The  respondents  acted  as  their  own  stevedores 
for  the  puri)ose  of  unloading  their  ship.  The 
deceased  man  was  at  the  time  of  the  accident 
emplo3-ed  by  them  in  unloading,  and,  while 
engaged  with  others  in  placing  a  gangway  from 
the  quay  side  to  the  ship  for  the  purpose  of  going 
on  board  and  commencing  the  work  of  discharg- 
ing, tripped  against  something  on  the  quay  side, 
and,  falling  over  the  side,  was  so  crushed  between 
the  quay  and  the  ship  that  he  died.  The  gang- 
way was  not  used  for  the  purpose  of  unloading, 
but  merely  as  an  access  from  and  to  the  ship. 
It  was  not  disputed  that  the  quay  on  or  about 
which  he  was  so  employed  was  a  "  factory  "  for 
the  purpose  of  the  Workmen's  Compensation 
Act,  1897. 

Held — that  the  respondents  had  the  "  actual 
use  "  of  part  of  the  quay  at  the  time  the  accident 
happened  within  the  meaning  of  the  Factory 
and  Workshop  Act,  1895,  s.  23,  sub-s.  1,  and 
therefore  they  were  "  undertakers  "  in  respect  of 
a  "factory"  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1897,  and  liable  to 
compensate  the  dependants  of  the  deceased. 

Held,  also,  that  the  gangway  was  not 
"plant"  used  in  the  process  of  unloading  the 
ship  to  the  quay  within  sect.  23,  sub-sect.  1  (a), 
of  the  Factory  and  Workshop  Act,  1895. 

Merrill  r.  Wilson,  Sons  &  Co.,  Ld.,  [19011 
[1  Q.  B.  35  ;  70  L.  J.  Q.  B.  97  ;  65  J.  P.  53  ; 
49  W.  R.  161  ;  83  L.  T.  490  ;   17  T.  L.  R.  49— 

C.  A. 

344.  "  Work  Ancillarij  or  Incidental  to"'  Busi- 
ness— EmjJluyinent  "  on  or  in  or  about  "  a  Factory 
—  Workmen's  Comjjensatiun  Act,  1897  (60  &  61 
Vict.  c.  37),  ss.  4,  7.]— A  carter  in  the  employment  i 
of  the  Glasgow  and  South  Western  Railway  Com-  I 
pany  was  lifting  goods  with  his  lorry  from  C.  & 
Co.'s  premises,  to  be  carted  to  the  railway  station 
and  thence  conveyed  to  London.  The  premises 
were  occupied  by  C.  &  Co.  as  sausage  works.  The 
carter  was  standing  on  the  opposite  side  of  the 
street,  close  to  C.  &  Co.'s  premises,  the  street 
bemg  32 J  feet  broad  from  kerb  to  kerb.  While 
engaged  in  this  work  the  carter  got  jammed 
between  his  own  lorry  standing  close  to  it,  and 
sustamed  injuries   from    which    he    ultimately 

Held— that  C.  k  Co.  were  the  "  under- 
takers" of  the  work  in  which  the  carter  was 
engaged  at  the  time  of  the  accident  within  the 
sense  of  the  Workmen's  Compensation  Act,  1897  ; 


that  the  work  in  which  the  carter  was  engaged 
at  the  time  of  the  accident  was  part  of  the  trade 
or  business  carried  on  by  C.  &  Co.,  and  was  not 
merely  ancillary  or  incidental  thereto  ;  and  that 
the  accident  to  the  carter  occurred  "  on  or  in  or 
about"  C.  &  Co.'s  factory  in  the  sense  of  the 
Workmen's  Compensation  Act,  1897. 

Powell  V.  Brown  ([1899]  1  Q.  B.  157  ;  68 
L.  J.  Q.  B.  151  ;  47  W.  R.  145  :  79  L.  T.  631  ;  15 
T.  L.  R.  65— C.  A.,  No.  208,  supra-)  followed. 

Bee  V.  Oi-ens  S;  Sons  ((1900)  2  F.  439,  No.  330, 
supra)  and  Greenhill  v.  Caledonian  Ry.  Co. 
((1900)  2  F.  736,  No.  35,  supra)  followed. 

M'GovERN  r.  Cooper  &  Co.,  (1902)  4  F.  249— 

[Ct.  of  Sess. 

345.  Sub-Contractor — Biyht  of  Contractor  to 
be  Indemnified  by  Sub- Contractor — Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
.w.  1,  4,  7.] — ^A  building  was  being  constructed  for 
B.  &  Co,  by  the  appellants,  a  firm  of  builders. 
The  appellants  contracteil  with  the  respondent 
to  supply  slates  for  the  roof  and  perform  the 
work  of  completing  the  roof.  The  respondet, 
in  his  turn,  employed  a  labourer  to  convey  the 
slates  to  the  roof  by  means  of  a  hoist  or  lift,  and 
in  the  course  of  that  employment  the  lift  broke 
and  caused  the  labourer  fatal  injuries.  His 
widow  having  recovered  compensation  under  the 
Workmen's  Compensation  Act,  1897,  from  the 
appellants,  the  appellants  claimed  to  have  a  right 
of  indemnity  against  the  respondent,  who  was 
the  actual  employer. 

Held,  by  the  Earl  of  Halsbury,  L.C.,  and 
Lords  Shand  and  Davey  (Lords  Brampton  and 
Robertson  dissenting) — that  the  respondent  was 
an  "  undertaker,"  and  would  have  been  liable 
under  the  general  provisions  of  the  Workmen's 
Compensation  Act,  1897  ;  and  that  the  appel- 
lants were  entitled  to  be  indemnified  by  the 
respondent. 

Cass  v.  Butler  ([1900]  1  Q.  B.  777;  69  L.  J. 
Q.  B.  362  ;  64  J.  P.  261  ;  48  W.  R.  309  ;  82 
L.  T.  182  ;  16  T.  L.  R.  227— C.  A.,  No.  m\, supra:) 
overruled. 

Cooper  and  Crane  v.  Wright,  [1902]  A.  C. 

[302  ;   71   L.  J.  K.  B.  642;  51  W.  R.  12  ;  86 

L.  T.  776  ;  18  T.  L.  R.  622— H.  L.  (E.) 

346.  Factory — Coal  Bealer  supplying  Ship  in 
I  Harbour — Workmen's  Compemation  Act,  1897  (60 

&  61  Vict.  6'.  37),  s.  7.] — A  dealer  in  coal,  who  has 
contracted  to  supply  a  ship  with  coal  free  on 
board  at  a  harbour,  at  a  particular  berth,  sending 
it  from  his  own  premises  to  the  place  where  it  is 
required  by  the  buyer,  whether  on  contract  or 
otherwise,  is  not  the  occupier  of  the  dock  or  quay, 
or  any  part  of  it,  and  therefore  not  an  "  under- 
taker" within  the  meaning  of  sect.  7  of  the 
Workmen's  Compensation  Act,  1897. 

Stewart  v.  Darngavil  Coal  Co.,  Ld.,  (1902) 

[4  F.  425— Ct.  of  Sess- 

347.  Quay — "■Actual  Use" — Workmen's  Com. 
pensation  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7— 
Factory  and  Woi-kshop  Act,  1895  (58  &;  59  Vict. 
c.    37),   s.    23,   svb-s.    1.] — A    quay  porter   was 
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accidentally  killed  on  one  of  the  quays  of  the 
Mersey  Docks  while  emplo^-ed  in  discharging  a 
•jargo  of  wheat,  of  which  the  defendants  were 
consignees,  from  a  vessel  of  which  they  were  the 
owners.  The  deceased  was  one  of  a  gang  of  men, 
and  his  duty  was  to  receive  the  wheat  on  the 
4uay  and  pile  it  in  a  shed. 

Held — that  the  defendants  had  sufficient  use 
of  the  quay  to  constitute  them  owners  of  a 
factory  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897,  s.  7,  and  as  they  had 
the  "  actual  use  "  of  a  portion  of  the  quaj'  within 
the  meaning  of  sect.  23  of  the  Factory  and  Work- 
shop Act,  189;") ;  and  that  the  defendants  were 
liable  as  "  undertakers." 

Men-ill  v.  Wilson,  Sons  4-  Co.,  Ld.  ([1901]  1 
Q.  B.  35  :  70  L.  J.  Q.  B.  97 ;  65  J.  P.  53  ;  49 
W.  R.  161  ;  83  L.  T.  490  ;  17  T.  L.  K.  49— C.  A., 
No.  343,  .mjjra^  followed. 

Hainsborough  c.  Ealli  Brothers,  (1902)  18 
[T.  L.  R.  21— C.  A. 

348.  Ship  lijing  in  Dock — ^- Achial  Use  or 
Occupation^'' — Contractors  Paintimj  and  Plumb- 
ing Ship — Non-exclusire  Occupation — "  Under- 
takers"— Factor ij  and  Worltsliop  Act,  1895(58 
&  59  Vict.  c.  il'),  s.  23,  suh-s.  \— Workmen's 
Compensation  Act,  1897  C<JO  &  61  Vict.  c.  37),  s.  7, 
suh-s.  2.] — A  transport  was  lying  in  the  Roj'al 
Albert  Dock  alongside  a  wharf  and  being  made 
ready  for  a  voyage.  The  defendants  were  doing 
the  painting  and  plumbing  work,  and  one  of  the 
partners  stated  that  fhey  were  contractors  for 
that  work,  and  were  in  possession  of  the  ship  so 
far  as  was  necessary  for  the  work  that  they  had 
contracted  to  do.  All  that  appeared  on  the 
evidence  as  to  occupation  by  others  was  that  the 
owners  of  the  ship  had  control  for  other  purposes 
by  means  of  the  sailors  who  were  on  board. 
The  workman  who  was  injured  was  employed  in 
painting  the  booby-hatch. 

Held — (1)  that  there  was  evidence  that  the 
defendants  were  occupiers  of  a  factory  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1897.  Raine  v.  Johson  .S'  Co.  ([1901]  A.  C. 
404  ;  70  L.  J.  K.  B.  771  ;  49  W.  R.  705  ;  85  L.  T. 
141  ;  17  T.  L.  R.  627— H.  L.  (E.),  No.  342, 
supra)  followed,  notwithstanding  that  the  de- 
fendants had  not  exclusive  possession  of  the 
ship  ;  and  (2)  that  the  defendants  were  under- 
takers within  the  meaning  of  the  Act. 

Bartell  r.  W.  Gray  &  Co.,  [1902]  1  K.  B. 
[225  ;  71  L.  J.  K.  B.  115  ;  66  J.  R.  308  ;  50 
W.  R.  310  ;  85  L.  T.  658 ;  18  T.  L.  R.  70-C.  A. 

349.  Indemnitg  — Construction  of  Building — 
Suh- Contractor  an  Undertaker — Indemnity  by 
Sub-  Contractor —  Work^iens  Compensat ion  Act, 
1897  (60  &  61  Vict.  c.  'Al),  ss.  4,  7.]— In  the  case 
of  the  construction  of  a  building,  a  "  sub-con 
tractor"  maybe  an  "undertaker"  in  respect  of 
that  part  of  the  building  which  he  has  under- 
taken to  construct.  If  he  supplies  labour  (though 
not  materials)  for  work  on  a  substantial  part  of 
the  building,  he  is  an  "  undertaker." 


The  defendants,  having  undertaken  to  construct 
a  house,  made  a  sub-contract  with  the  third 
party  to  do  the  whole  of  the  plastering  work  for 
a  fixed  sum,  he  supplying  all  the  labour,  but  no 
materials.  A  workman  emploj^ed  by  the  sub- 
contractor in  the  work  of  plastering  was  injured 
by  accident  and  recovered  compensation  from 
the  defendants  under  the  Workmen's  Compensa- 
tion Act,  1897. 

Held — that  the  sub-contractor  was  himself 
an  undertaker,  who  would  have  been  liable  to 
pay  compensation  to  the  workman,  and  that  he 
was  liable  to  indemnity  the  defendants,  under 
sect.  4  of  the  Act. 

Cooper  and  Crane  v.  Wriqltt  ([1902]  A.  C.  302  ; 
71  L.  J.  K.  B.  642  ;  51  W.R,  12 ;  86  L.  T.  776  ; 
18  T.  L.  R,  622— H.  L.,  No.  345,  sujrrar)  applied. 

Wagstafp  r.  Perks  &  Son,  Frith  third 
[party,  (1903)  51  W.  R.  210  ;  87  L.  T.  558  ; 

19  T.  L.  11.  112— C.  A. 

350.  Suh- Contractor  for  Supply  of  Scaffolding 
—  Indent nity  —  Liability  of  Sub- Contractor  — 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict, 
c.  37),  ss.  4,  7.] — A  builder,  who  had  contracted 
to  paint  the  outside  of  a  building  which  exceeded 
30  feet  in  height,  entered  into  a  sub-contract 
with  another  person  for  the  sup[)ly,  fixing,  and 
removal  of  scaffolding  for  the  purpose  of  carry- 
ing out  the  work.  The  painting  having  been 
finished,  the  sub-contractor's  workmen  proceeded 
to  remove  the  scaffolding,  and,  while  engaged 
upon  that  work,  one  of  them  met  with  an  acci- 
dent which  caused  his  death.  The  deceased 
man's  dependants  having  been  awarded  compen- 
sation under  sect  4.  of  the  Workmen's  Compensa- 
tion Act,  1897,  against  the  principal  contractor  :^ 

Held — that  the  supply,  fixing,  and  removal  of 
the  scaflEolding  was  an  essential  part  of  the  work 
of  repair,  and  that  therefore  the  sub-contractor 
was  an  "  undertaker "  within  the  meaning  of 
sect.  7  (2),  and  consequently  liable  to  indemnify 
the  principal  contractor  under  sect.  4  of  the 
Act. 

McCabe  and  Others  r.  Joplixg  and 
[Another,  [1904]  1  K.  B.  222  ;  73  L.  J.  K.  B. 
129  ;  68  J.  P.  121  ;  52  W.  R.  358  ;  89  L.  T.  624  ; 

20  T.  L.  R.  119— C.  A. 

351.  ^' Persons  having  actual  Use  or  Occupa- 
tion of  a  WareJiouse" — Factory  and  Workshop 
Act,  1901  (1  Edw.  7,  c.  22),  s.  \(}i— Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
*'.  7  (2).] — The  respondents  contracted  with  the 
Government  to  erect  certain  pigeon-holes  upon 
the  upper  floor  of  a  warehouse  which  had  just 
been  built  within  the  precincts  of  Woolwich 
Dockyard  by  other  contractors.  A  workman 
who,  with  other  men,  was  employed  by  the 
respondents  upon  that  work  was  killed  by  an 
accident  arising  out  of  and  in  the  course  of  his 
employment.  At  the  time  when  the  accident 
happened  the  lower  floor  of  the  warehouse  was 
already  used  by  the  Government  for  the  storage 
of  military  accoutrements  ;  the  foreman  and  two 
workmen  of  the  contractor  for  the  building 
were  working  on  the  upper  floor ;  and  the 
Government    bv   their    own    men    were    fixing 
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hydraulic  cranes  at  each  end  of  the  upper 
floor.  The  Government  clerk  of  the  works  was 
in  charge  of  the  work  to  see  that  the  men  did 
their  duty  and  that  the  contractors  complied 
with  the  specifications.  The  warehouse  was 
locked  and  unlocked  by  the  person  in  charge  of 
the  dockyard,  and  the  keys  were  kept  by  the 
man  at  the  gates.  Upon  a  claim  by  the  wife  of 
the  deceased  man  for  compensation  : — 

Held — that  the  respondents  had  the  actual 
use  or  occupation  of  the  warehouse  so  far  as  was 
necessary  to  enable  them  to  execute  the  work 
they  had  contracted  to  do,  and  that  they  were 
therefore  occupiers  of  a  factory  within  the  mean- 
ing of  sect.  4  of  the  Factory  and  Workshop  Act, 
1901;  and  consequently  "undertakers"  within 
sect.  7  (2)  of  the  Workmen's  Compensation  Act, 
1897. 

Bartell  v.  Gray  S,'  Co.  ([1902]  1  K.  B 
225;  71  L.  J.  K.  B.  115;  66  J.  P.  308;  50 
W.  R.  310  ;  85  L.  T.  658  ;  18  T.  L.  R.  70— C.  A., 
No.  348,  supra)  followed. 

Weaving  r.  Kiek  and  Randall,  [1904]  1 
[K.  B.  213  ;  73  L.  J.  K.  B.  77  :  68  J.  P.  91  ; 
52  W.  R.  209  :  89  L.  T.  577  ;  20  T.  L.  R.  152— 

C.  A. 

352.  "  Worhnan" — Seaman — Ship  in  Dock — 
Workmen\^  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  7.] — A  ship,  having  finished  taking  in 
bunker  coal  in  a  dock  for  a  voyage,  moved  out 
to  a  buoy  in  the  dock  preparatory  to  proceeding 
to  sea  on  the  following  morning.  While  the 
ship  was  at  the  buoy,  a  seaman  who  was  engaged 
in  cleaning  out  a  hold  for  the  reception  of  cargo 
met  with  an  accident  which  resulted  in  his  death. 
The  seaman's  widow  took  proceedings  to  recover 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897. 

Held — that  the  employment  was  not  one  to 
which  the  Act  applied,  the  shipowners  not  being 
"undertakers"  in  respect  of  the  dock,  although 
the  dock  was  a  "  factory." 

Decision  of  the  C.  A.  ([1904]  1  K.  B.  510  ;  73 
L.  J.  K.  B.  202  ;  68  J.  P.  213  ;  52  W.  R.  323  ;  90 
L.  T.  142  ;  20  T.  L.  R.  255)  reversed. 

Raine  v.  Johson  ([1901]  A.  C.  404  ;  70  L.  J 
K.  B.  771  ;  49  W.  R.  705  ;  85  L.  T.  141— H.  L., 
No.  342,  supra)  distinguished. 

The  Houlder  Line,  Ld.,  r.  Griffin,  [1905] 

[A.  C.  220 ;  74  L.  J.  K.  B.  466  ;  53  W.  R.  609  : 

92  L.  T.  580  ;  21  T.  L.  R.  436 -H.  L.  (E.) 

353.  "  Warehouse"  —  Purchaser  removinij 
Goods  stored  in  a  Warehouse — Worlnncn's  Coiii- 
2)ensation  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7  fl") 
(2).]— A.  purchased  a  large  quantity  of  peas 
which  formed  part  of  a  still  larger  quantity  lying 
in  bulk  in  a  store  belonging  to  a  warehouseman. 
The  store  was  admittedly"  a  "warehouse."  A 
carter  in  A.'s  employ  was  killed  by  the  fall  of  a 
bag  while  taking  delivery  (under  a  delivery  order) 
of  the  purchased  peas. 

Held— that  A.  was  not  an  "  occupier  "  of  the 


store  and  was  therefore  not  liable  to  pay  com 
pensation  under  the  Act  of  1897. 

Ramsay  r.  Mackie,   (1905)  7  F.  106— Ct.  of 

[Sess. 

^^i.  '' Factor  I/" — Occupied  hy  Strangers— 
"  Engineering  Work  "—Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.]— A  work- 
man employed  by  boiler  makers  was  injured 
while  repairing  a  boiler  in  a  mill  belonging  to  a 
third  person.  His  work  was  all  being  done  by 
hand,  and  no  mechanical  power  was  at  the  time 
being  used  on  the  premises. 

Held— (1)  that  as  the  mill  was  not  a  factory 
occupied  by  his  employeis,  it  was  not  a  factory 
in  respect  of  which  they  were  undertakers  within 
the  meaning  of  the  Act  ;  and  (2)  that  he  was 
not  engaged  u^jon  an  "  engineering  work." 

Cooper  and  Greig  r.  Adam,  (1905)  7  F.  681— 

[Ct.  of  Sess. 

355.  "  Factory  "—Ship  in  Dry  Dock— Repairs 
— Actval  Use  or  Occupation — Workmen's  Com- 
pensation Act,  1897  (60  &  61  Vict.  c.  37),  s.  7, 
sul-ss.  (1)  (2).]— A  shipwright  employed  in  his 
ordinary  duties  on  board  a  ship  lying  in  a  dry 
dock  is  not  within  the  provisions  'of  the  Work- 
men's Compensation  Act,  1897,  and  is  not  entitled 
to  compensation  under  that  Act  for  injuries 
received  in  the  course  of  such  employment,  his 
employers  not  being  "  occupiers  "  of  a  ''  factory," 
and  therefore  not  "undertakers"  within  the 
meaning  of  that  Act. 

Houlder  Line.  Ld.Y.  Griffin,  ([1905]  A.  C.  220  ; 
74  L.  J.  K.  B.  466 ;  53  W.  R.  609  ;  92  L.  T. 
580  ;  21  T.  L.  R.  436— H.  L.,  No.  352,  .mpra) 
discussed  and  explained. 

Smith  V.  Standard  Steam  Fishing  Co.  (No.  356, 
infra')  followed. 

BURDON  V.  Gregson  &  Co.  ((1906)  95  L.  T.  45— 

[C.  A. 

356.  Ship  in  Wet  Dock— '' Actual  Use  and 
Occupation"  —  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7.]— A  workman 
was  employed  by  the  owners  of  a  steam  trawler 
in  effecting  repairs  on  board  of  her.  The  trawler 
was  at  the  time  moored  to  the  jetty  of  the  fish 
dock  at  Grimsby,  being  fastened  by  her  fore  rope 
to  the  jetty,  and  by  her  aft  rope  to  other  trawlers 
which  were  lying  alongside  of  her.  Her  bow 
touched  the  jetty,  and  the  workman  went  on 
board  of  her  by  stepping  from  the  jetty  on  to 
her.  The  crew  were  engaged  in  unloading  the 
fish.  While  working  on  boaid  of  her  the  work- 
man was  injured  by  an  accident  arising  out  of 
and  in  the  course  of  his  employment. 

Held — that  the  owners  of  the  trawler  were 
not  the  occupiers  of  the  dock,  and  therefore  were 
not  the  "  undertakers "  within  sect.  7  of  the 
Workmen's  Compensation  Act,  1897,  and  that 
they  were  not  liable  to  pay  compensation  under 
the  Act. 

Honlder  Line  v.  Griffin  ([1905J  A.  C.  220  ; 
74   L.  J.   K.  B.   466  ;    53   W.  R,  609  ;  92  L.  T. 
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580  ;   21  T.  L.   R.  43G— H.  L.,  No.  352,  kvjm-o) 

applied  and  discussed. 

Smith  t.  The  Standard  Steam  Fishing  Co. 

[Ld.,  [I'JOfi]  2  K.  B.  275  ;  75  L.  J.  K.  B.  G40  ; 

54  W.  R.  582  ;  95  L.  T.  42  ;  22  T.  L.  R.  578— 

C.  A. 

357.  Dock — Factory — Actual  Use  or  Occvjm- 
iion  of  Bock — Workmen'' s  Compensation  Act,  1.S97 
(60  &  (51  Vict.  c.  37),  .'-■.  7.]— The  defendants 
were  the  tenants  of  a  small  hut  in  a  dock,  and 
they  supplied  horses,  men,  and  gear  for  haul- 
ing railway  wagons  loaded  with  coal  for  ships 
using  the  dock  from  the  railway  sidings  to  the 
quay  where  the  ships  lay.  One  of  the  men 
in  the  employment  of  the  defendants,  while 
engaged  in  hauling  a  wagon  to  the  quay  with 
coal  belonging  to  the  plaintiffs'  ship,  fell,  and 
the  wagon  went  over  his  foot.  He  took  proceed- 
ings against  the  plaintiffs  under  the  Workmen's 
Compensation  Act,  1897,  and  a  third  party 
notice  was  served  on  the  defendants.  An  award 
of  compensation  having  been  made  in  his  favour, 
the  plaintiffs  brought  an  action  claiming  an 
indemnity  from  the  defendants  under  sect.  4. 

Held — that  the  defendants  had  the  actual 
use  or  occupation  of  the  dock,  which  was  a 
factory,  for  the  purpose  of  carrying  on  their 
business  there,  and  were  therefore  the  occupiers 
thereof,  and  so  were  "undertakers,"  and  liable 
to  indemnify  the  plaintiffs  under  sect.  4. 
Pacific  Steam  Navigation  Co.  v.  Pugh  & 
[Son,  (1907)  23  T.  L.  R.  622— C.  A. 
See  also  Nos.  185,  188,  201. 

(r)  Workman. 

358.  Independent  Contractor  —  Claim  hij — 
Tlndertalter — Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37),  .S-.  4.]— An  independent 
contractor  who  personally  takes  part  in  work 
which  he  has  contracted  to  do  for  an  "  under- 
taker"  has  no  claim  against  him  under  sect.  4  of 
the  Workmen's  Compensation  Act,  1897,  in 
respect  of  injuries  sustained  by  him  in  the  course 
of  his  work  (Ld.  Young  dissenting.) 
M'Gregor    '^^    Dansken,    (1899)  1  F.  536;  36 

[S.  L.  R.  393— Ct.  of  Sess. 

359.  Svh- Contractor —  Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  1  (1).]— The 
applicant  for  compensation  contracted  with  the 
respondent  to  supply  labour  and  tools  for  the 
purpose  of  carrying  out  the  bricklaying  work 
on  a  certain  building  for  the  sum  of '£160.  As 
the  work  proceeded  payments  on  account  were 
made  of  about  75  per  cent,  of  the  value  of  the 
work  done.  The  aiiplicant  while  working  upon 
the  building  as  a  foreman  bricklayer  was  injured 
hy  accident. 

Held— that  there  was  no  cvitlence  that  the 
applicant  was  anything  other  than  a  contractor, 
and  was  therefore  not  within  the  Workmen's 
Compensation  Act,  1897,  which  is  confined  to 
woi'kmen. 

Simmons  v.  Faulds,  (1901)  65  J.  P.  371 ;  17 
[T.  L.  R.  352— C.  A. 


360.  Contractor  —  Workmen's  Compenmtion 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7  (2).]— The 
applicant  for  compensation  -was  a  quarryman 
who  was  employed  by  the  defendants  under  a 
written  agreement  on  the  terms  that  he  should 
be  paid  so  much  for  every  ton  of  material  which 
he  worked.     His  tools  were  found  for  him,  ard 

I  he  used  to  hire  the  men  who  worked  under  him 
and  discharge  them.  Having  a  misgiving  as  to 
whether  he  was  within  the  Workmen's  Compensa- 
tion Act,  1897,  he  gave  notice  to  determine  his 
employment,  and  took  the  opportunity  of  stipu- 
lating that  he  should  be  entitled  to  compensation 
in  the  event  of  an  accident,  and  then  proceeded 
to  work  on  those  terms. 

Held — that  there  was  evidence  justifying  the 
county  court  judge  in  finding  that  the  applicant 
was  a  workman  within  the  Act. 

Evans  r.  Penwyllt  Dinas  Silica  Brick  Co., 
[(1902)  18  R.  P.  C.  58— C.  A. 

361.  Contractor  or  Workman  —  Workmen's 
Comjiensation  Act,  1897  (60  &  61  Vict.  c.  37), 
•v.  7  (2).] — A  man  did  work  for  the  respondents 
under  an  agreement,  by  which  he  was  to  break 
steel  and  clear  cindeis,  and  be  paid  weekly  by 
the  ton.  He  had  five  or  six  men  under  him, 
whom  he  used  to  engage  and  discharge,  and  his 
average  weekly  earnings  were  £4. 

Held — that  there  was  evidence  to  justify  the 
county  court  judge  in  finding  that  he  was  a 
"  contractor,"  and  not  a  "  workman." 

Vamplew  r.  Parkgate  Iron  and  Steel  Co., 

[Ld.,  [1903]  1  K.  B.  851  ;  72  L.  J.  K.  B.  575  ; 

67  J.  P.  417  :  51  W.  R.  691  ;  88  L.  T.  756  ;  19 

T.  L.  R.  421— C.  A. 

363.  3/anager  of  3Iine — Workmen's  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37),  s.  7,  suh-s.  2.] 
— The  certificated  manager  of  a  coal  mine  who 
was  paid  a  salary  of  £400  a  year,  payable 
monthly,  and  was  provided  with  a  house  rent 
free,  was  killed  by  an  accident  while  employed 
in  the  mine.     He  did  no  manual  labour. 

Held,  affirming  the  decision  of  the  county 
court  judge,  that  he  was  not  a  "  w^orkman " 
within  the  Workmen's  Compensation  Act,  1897. 

Simpson  v.  The  Ebbw  Vale  Steel,  Iron,  and 

[Coal  Co.,  Ld.,  [1905]  1  K.  B.  453  ;  74  L.  J. 

K.  B.  347  ;  53  W.  R.  390  ;  92  L.  T.  282  ;  21 

T.  L.  R.  209— C.  A. 

364.  Mining  Partnershij) — Partner  working 
in  Mine — Workmen's  Compensatiim  Act,  1897 
(60  &  61  Vict.  c.  37),  ss.  1,  7.]— A  partner  in  a 
mine,  by  agreement  with  the  other  partners, 
woikod  at  manual  labour  in  the  mine,  for  which 
he  was  paid  weekly  wages  indejiendently  of  any 
sum  he  was  entitled  to  as  a  partner.  While  so 
working  he  was  killed  by  an  accident. 

Held — that  he  was  not  a  "  workman  "  within 
the  Workmen's  Compensation  Act,  1897,  and  that 
his  widow  was  not  entitled  to  compensation. 

Ellis  r.  Joseph  Ellis  &  Co.,  [1905]  1  K.  B. 

[324  ;  74  L.  J.  K.  B.  229  ;  53  W.  R.  311  ;  92 

L.  T.  718  ;  21  T.  L.  R.  182— C.  A. 


813 


MASTER  AND   SERVANT. 


814 


Liability  of  Master  for  Injury   to    Servant— 

Continued. 

365.  Man  quarrying  Stone  for  Estate  Purposes 
—  Workmens  Compemation  Act,  1897  (60  &  61 
Vict.  c.  37),  s.  7.] — A  landowner  by  his  factor 
engaged  a  man  to  quarry  stone  for  estate  pur- 
poses. He  was  to  be  paid  o.s".  per  day  and  might 
employ  assistants  to  be  paid  through  him  at  the 
same  rate.  He  was  told  how  much  stoue  to  get 
and  where  to  get  it,  but  might  work  at  any  part 
of  the  quarry  indicated.  He  supplied  some  of 
the  necessary  tools. 

Held— that  the  man  was  a  "  workman " 
within  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  1897,  and  not  a  "contractor." 

Quaere,  per  Ld.   McLaren,  whether  the  land- 
owner was  an  "  undertaker"  for  the  purposes  of 
the  Act. 
Paterson  v.  Lockhaet,  (1906) 


7   F.    954— 
[Ct.  of  Sess. 

366.  Slillled    Person    employed    in   Dye   and 
Cliemical  Works — Worhmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  7,  snh-s.  2.]— A 
person,  who  had  been  educated  at  a  university  in 
England  and  had  taken  the  degree  of  Master  of 
Science,  entered  into  the  employment  of  a  firm  of 
manufacturers  of  dyes  and  chemicals  for  the  term 
of  five  years  at  a  salary  beginning  at  £200  a  year 
and  ending  at  £260  in  the  fifth  year,  either  of 
the  parties  being  at  liberty  to  cancel  the  agree- 
ment   upon    giving    six   months'   notice.      The 
employee  was  to  put  at  the  disposal  of  the  firm 
the  entire  results  of  his  work,  whether  they  led 
to    improvements   in   the   existing    methods   of 
maimfacture    or   whether    they   concerned    the 
production  of  new  bodies,  and  the  firm  were  to 
pay  him  a  commission  of  4  per  cent,  on  the  net 
profits  of  all  such  inventions,  improvements,  or 
discoveries    as    should    in   their   opinion   be   of 
sufficient  merit  to  justify  a  patent  being  taken 
out.      There    were    clauses    in    the    agreement 
requiring  the  employee  to  keep  secret  all  affairs 
relating  to   the   business.      The   employee   was 
employed  by  the  firm  in  sulphur  colours,  and  he 
had  to  do  certain  manual  labour  in  connection 
therewith.     He  was  dressed  as  an  ordinary  work- 
man,  and   had   to  work   among   the   chemicals 
like  other  workmen.     He  was  paid  monthly,  but 
his  name  was  not  in  the  wages  book.     For  five- 
sixths  of  his  working  time  he  was  in  the  works, 
and  for  one-sixth  in  the  laboratory.     While  so 
employed  he  met  with  an  accident  from  which 
he  died.     His  widow  claimed  compensation  under 
the  Workmen's  Compensation  Act,  1897.      The 
county  court  judge  found  that  the  deceased  man 
was  a  "  workman  "  within  the  Act,  and  awarded 
the  widow  compensation. 

Held,  by  Collins,  M.R.,  and  Cozens-Hardy, 
L..J.  (Farwell,  L.J.,  dissenting) — that  the  county 
court  judge  in  so  deciding  had  misdirected  him- 
self upon  the  law  applicable  to  the  facts,  the 
terms  of  the  agreement  of  employment  and  the 
evidence  all  pointing  to  the  conclusion  that  the 
deceased  was  not  a  workman,  and  they  remitted 
the  case  to  him  for  a  new  trial. 

Simpson  V.  Ehhw  Vale  Steel,  Iron,  and  Coal  Co. 
([1905]  1  K.  B.  453  ;  74  L.  J.  K.  B.  347  ;  53 


W.  R.  390  ;  92  L.  T.  282  ;  21  T.  L.  R,  209— C.  A., 
No.  363,  supra')  applied. 

Bagnall  v.  Levinsteix,  Ld.,  [1907]  1  K.  B. 

[551  ;  76  L.  J.  K.   B.  234  ;  96  L.  T.  184  :  23 

T.  L.  R.  165— C.  A. 

367.  Motor  Omnibus  Driver  supplied  with 
Spanners,  Sfc. — Employers  and  Workmen  Act, 
1875  (38  &  39  Vict.  c.  90),  .5.  10— Employers' 
Liability  Act,  1880  (43  &  44  Vict.  c.  42),  s.  8.]— 
The  driver  of  a  motor  omnibus  who  is  supplied 
with  spanners  and  wrenches  with  which  he  is 
expected  to  put  right,  as  far  as  he  is  able,  any- 
thing that  goes  wrong  with  the  omnibus  upon 
its  journey  is  a  "  workman  "  within  the  meaning 
of  sect.  10  of  the  Employers  and  Workmen 
Act,  1875,  and  so,  also,  within  the  meaning  of 
sect.  8  of  the  Employers'  Liability  Act,  1880. 

Cook    V.   Kortk   Metropolitan    Tramways    Co. 
( (1887)  18  Q.  B.  D.  683  ;  56  L.  J.  Q.  B.  309  ;  51 
J.  P.  630  ;  56  L.  T.  448  ;  57  L.  T.  476  ;  35  W.  R. 
577 — Div.  Ct.)  distinguished. 
Smith  r.  Associated  Omnibus  Co.,  Ld.,  [1907] 

[1  K.  B.  916  ;  76  L.  J.  K.  B.  574  ;  71  J.  P. 
239  ;  96  L.  T.  675  ;  23  T.  L.  R.  381— Div.  Ct. 


2.  Under  Employers'  Liability  Act,  1880. 

368.  Employers'  Liability  Act,  1880,  s.  1, 
suh-s.  3 — Order  of  Foreman — Ecidence  for  the 
j-„,.y.]_The  plaintiff  was  employed  by  the 
defendant  as  a  linoleum  mixer,  and  his  duty  was 
to  work  at  a  machine  consisting  of  a  box  used  for 
mixing  certain  ingredients,  at  the  bottom  of 
which  was  a  pair  of  revolving  blades.  There 
was  a  wheel  by  which  the  machine  could  be 
stopped,  but  it  was  the  almost  constant  practice 
of  the  men,  including  the  foreman,  not  to  stop 
the  machine,  but  to  take  the  mixture  out  while 
the  blades  were  revolving.  On  the  day  of  the 
accident  the  foreman  ordered  the  plaintiff  to  mix 
some  stuff  in  the  machine,  and  having  done  this 
the  plaintiff  attempted  to  take  it  out  and  his 
right  hand  was  caught  and  injured  by  the 
revolving  blades. 

Held— that  the  meaning  of  this  order  was 
that  the  foreman  intended  that  the  plaintiff 
should  work  at  the  machine  as  it  had  been 
worked  for  some  two  and  a  half  years,  and  that 
the  judge  had  rightly  left  the  case  to  the  jury. 
Medway  v.  Greenwich  Inlaid  Linoleum 
[Co.,  Ld.,  (1898)  14  T.  L.  R.  291— C.  A. 

369.  Employers''  Liability  Act,  1880,  s.  1, 
s%ib-s.  3 — Negligence  of  Person  in  Sujjerintendence 
— Evidence.'] — This  was  an  action  brought  under 
the  Employers'  Liability  Act,  1880.  The  deceased 
man  (a  ganger)  was  in  the  employment  of  the 
defendant,  who  was  a  builder,  and  was  acting 
under  a  foreman  called  Crossley.  On  the  day  of 
the  accident  Crossley  told  the  deceased  to  assist 
his  men  in  pulling  down  a  small  house.  The 
deceased  began  to  take  down  a  matchboard 
partition,  when  the  joists  supporting  the  ceiling 
came  down  with  the  roof  and  killed  him. 

The  Court  held  that  there  was  evidence  of 
Crossley  having  given  a  negligent  order,  because 
the  evidence  showed  that  before  giving  the  order 
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to  pull  down  the  house  Crossley  ought  to  have 
examined  the  house  and  ascertained  how  the 
joists  were  fixed  iti  the  walls  and  supported, 
especially  in  view  of  the  fact  that  the  deceased 
was  only  a  ganger  and  had  had  no  experience  in 
pulling  down  houses,  and  that  this  he  had  not 
done. 

Eeynolds  r.  HOLLOWAY,  (1898)  U  T.  L.  R.  551 

[— C.A. 

370.  "  Workman  " — Coal  3fine — Independent 
Contractor— LiahiUty  of  Mine  Owner— Coal 
Mines  Regulation  Aet,  1887  (50  &  51  Vict.  c.  58) 
— Employertt  and  Workmen  Act,  1875  (38  &  39 
Vict.  c.  "90),  s.  10 — Employers'  LiahiUty  Act, 
1880  (43  &  44  Vict.  c.  42),  s.  8.]— The  owners  of 
a  mine  employed  a  contractor  to  sink  a  shaft  in 
their  mine.  A  workman  employed  by  the  con- 
tractor was  accidentally  killed  while  engaged  in 
the  sinking  of  the  shaft.  Under  sect.  51  of  the 
Coal  Mines  Regulation  Act,  1887,  special  rules 
had  been  made  for  the  regulation  of  the  mine, 
under  which  the  manager  was  responsible  for  the 
control,  management,  and  direction  of  the  mine. 

In  an  action  by  the  administratrix  of  the 
deceased  workman  against  the  owners  of  the 
mine  : — 

Held — that  the  deceased  was  not  a  "work- 
man "  in  the  service  of  the  mine  owners  within 
the  meaning  of  the  Employers  and  Workmen 
Act,  1875,  and  that  the  mine  owners  were  there- 
fore not  liable  under  the  Employers'  Liability 
Act,  1880. 

MAiiRow  V.  Flimby  and  Broughton  Moor 

[Coal  and  Fire  Brick  Co.,  Ld.,   [1898] 

2  Q.  B.  588  ;  67  L.  J.  Q.  R.  97r,  ;  79  L.  T.  397  ; 

14  T.  L.  R.  583— C.  A. 


371.  Defect  in  Plant—C/iartercd  Ship— Gang 
employed  hy  Agent  of  Defendants — Enqjloyers' 
Liahility  Act,  1880  (43  &  44  Vict.  c.  42),  s.  1  (1), 
(2),  (3).] — The  defendants  Stephenson,  Clarke  & 
Co.,  were  coal  contractors,  and  contracted  to 
supply  coal  to  the  London,  Brighton  and  South 
Coast  Railway.  They  ship  coal  at  Cardiil  in 
vessels  belonging  to  the  London,  Antwerp,  and 
Continental  Steam  Navigation  Company  to  be 
carried  to  Newhaven. 

The  defendants  have  to  unload  the  coal  there, 
and  engage  agents  to  employ  a  gang  to  carry  out 
the  work. 

One  (if  their  agents.  Weeks,  had  a  gang  unload- 
ing The  Bluebell,  amongst  whom  was  the  plaintiff 
Carter. 

Owing  to  the  hold  of  The  Bluebell  not  being 
properly  ventilated  there  was  an  accumulation 
of  gas,  and  when  the  hatch  was  removed  a  violent 
explosion  took  place,  and  the  plaintiff  was 
injured. 

Held — that  the  injury  was  caused  by  the 
defective  "  plant  "  of  the  defendants,  Stephenson, 
Clarke  &  Co. 

Carter  v.  Clarke,  (1898)  78  L.  T. ;  14  T.  L.  R. 

[172— Div.  Ct. 


372.  Euqyloycrs'  Liability  Act,  1880  (43  &  44 
Vict.  e.  42),  s.  1,  sub-s.  3 — Explosives  Act,  1875 
(38  Vict.  c.  17).] — Two  miners,  when  working  in 
a  mine,  were  improperly  told  by  the  oversman  to 
break  up  balls  of  compiessed  powder  and  to 
make  them  into  a  cartiidge.  They  were  bound 
to  conform  to  orders  so  given.  While  they  were 
carrying  them  out  the  powder  exploded  and  both 
men  were  injured.  In  an  action  brought  by 
them  against  their  employer  under  the 
Employers'  Liability  Act,  188t»,  the  defence  set 
up  was  that  the  men  should  have  refused  to  have 
carried  out  the  order  given  them  on  the  ground 
that  it  was  in  contravention  of  the  Explosives 
Act,  1875  ;  but  it  was  held  that,  even  assuming 
that  to  be  the  case,  the  order  being  one  within 
the  scope  of  the  oversman's  authority  and  not 
obviously  illegal,  this  defence  was  of  no  avail. 

Campbell  v.  Calderbank  Steel  and  Coal 
[Co.,  (1898)  25  R.  753  ;  35  Sc.    L.  R.   722— 

Ct.  of  Sess. 

373.  Personal  Injuries  to  Worhman — Knoivn 
Danger — Lifting  Heavy  Articles — Duty  of  Work- 
man —  Duty  of  Superintendent  —  Employers' 
Liability  Act,  1880  (43  &  44  Vict.  c.  42),  s.  1.]— 
It  is  not  the  duty  of  such  a  superintendent  as 
falls  within  the  Employers'  Liability  Act,  1880, 
to  see  that  everything  which  comes  out  of  a 
waggon  is  not  too  heavy  for  a  man  to  reuiove 
from  that  waggon  without  assistance.  In  such 
work  as  moving  sacks  or  large  packages  in  a 
waggon,  workmen  must  judge  for  themselves, 
when  they  come  to  try  it,  whether  the  sacks  or 
packages  are  such  that  they  cannot  move  them 
without  excessive  exertion,  and,  if  they  cannot, 
then  they  must  apply  for  assistance.  There  is  no 
negligence  on  the  part  of  asuperiritendent  simply 
because  he  requires  such  things  to  be  removed 
without  assistance. 

Wilson  v.  Caledonian  Ry.  Co.,  (1900)  2  F. 

[319— Ct.  of  Sess. 

374.  Personal  Injuries  to  Worliman—  Person 
"  wlto  lias  a ny Sujjeri ntendence  entrusted  to  him" 
—Employers'  Liability  'Act,  1880  (43  &  44  Vict. 
c.  42),  s.  1  (2).] — A  quay  labourer  was  working 
in  the  employment  of  stevedores  in  the  lower 
hatch  of  a  steamer,  and  was  injured  by  a  piece 
of  wood  used  to  secure  some  pieces  of  iron  slung 
in  a  crane  sling,  which,  while  the  load  was 
descending  into  the  hold  of  the  vessel,  fell  out, 
and  struck  him  while  he  was  in  the  hold.  The 
duty  of  seeing  that  the  material  was  properly 
slung  before  it  was  brought  over  the  hold  lay 
ui)on  the  halch-mouth  man,  who  besides  prac- 
tically superintending  the  whole  work  at  the 
hatch  had  also  to  work  himself  by  takin,'  the 
chain  of  the  winch  ashore  and  attaching  the 
hook  to  the  goods. 

Held  {dissentiente  Ld.  Young) — that  the 
hatch-mouth  man  was  not  a  person  who  had 
"  superintendence  entrusted  to  him  "  within  the 
meaning  of  the  Employers'  Liability  Act,  1880, 
s.  1  (2),  but  was  a  man  ordinarily  engaged  in 
manual  labour. 

Falconer  v.  M'Cabe,  (1901)  3  F.  210— Ct.  of 

[Sess. 
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Cdiit'niucd, 

375.  Fevaonnl  Lijiirie.^  to  Worhuutn — Defect  in 
the  Conditiini  of  the  '■'  Maehinern  or  Mant  con- 
nected wtth  or  used  in  the  Buaine-ss  of  the 
Employer  " — Remoring  Brolien-down  Much  ine — 
Emploiier-s  Liahilitii  Act,  1880  (48  &  44  Vict. 
c.  42),  s.  1,  xnh-s.  1.] — A  machine  was  used  by 
workmen  employed  by  the  defendants  out  of 
hours  for  the  making  of  stoppers  to  glass  bottles. 
It  broke  down  completely,  and  was  ordered  not 
to  be  used  again,  and  a  new  machine  ordered. 
In  moving  it  away  on  a  Sunday  in  a  corner  a 
lever  fell  on  and  injured  the  plaintiff's  toe.  The 
county  court  judge  was  of  opinion  that  the 
machine,  although  it  had  finally  ceased  to  be 
used  in  the  defendants'  business  at  the  time  of 
the  accident,  was  "  plant "  within  the  meaning 
of  sect.  1,  sub-sect.  1,  of  the  Employers'  Liability 
Act,  1880. 

Held— that  as  the  machine  was  in  such 
physical  contiguity  to  the  rest  of  the  plant  that 
it  had  to  be  removed  out  of  the  way  under  the 
orders  of  the  foreman,  there  was  evidence  on 
which  the  judge  could  find  that  the  machine 
was  "  plant "  connected  with  the  business  of  the 
employer,  and  there  was  no  evidence  of  an 
absence  of  intention  to  mend  the  machine  ;  the 
machine  therefore  had  not  ceased  to  be  "  plant." 

Held,  also,  that  there  was  plenty  of  evidence 
of  negligence  on  the  part  of  the  foreman. 

Judgment  of  Div.  Ct.  ([1901]  2  K.  B.  483  ;  70 
L.  J.  K.  B.  817  ;  85  L.  T.  2.51  ;  17  T.  L.  R.  594) 

reversed. 

Thompson  r.  City  Glass  Bottle  Co.,  [1902] 

[1  K.  B.  233  ;  71  L.  J.  K.  B.  145  ;  85  L.  T. 

6C.1  ;  18  T.  L.  R.  69— C.  A. 


376.  Contract  of  Service — "  l]'orhinan" — Em- 
ployed hy  and  worhing  under  a  Contractor  in 
Coal  Mine— Direct  Relation  of  Employment 
heticeen  Colliery  Owners  and  Worlimen—'Ohser- 
rance  hy  Workman  of  Conditions  imjjosed  hy 
Colliery  Owners— LiahiUty  of  Colliery  Owners 
—  Coal  JJinex  Regulation  'Art,  1887  (50  &  51 
Vict.  c.  58) — Employers  and  Workmen  Act,  1875 
(38  &  39  Vict.  c.  90),  s.  10— Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42),  s.  8.]— The 
defendants,  colliery  proprietors,  had  contracted 
with  M.,  whereby  M.  agreed  to  sink  the  shaft  of 
a  pit  ill  a  colliery.  The  deceased  was  employed 
by  M.  as  a  sinker,  and  was  paid  by  M.  The 
deceased  had  signed  the  "record  book  "  kept  at 
the  colliery  of  persons  employed  there,  the  only 
part  cf  which  directly  applicable  to  the  deceased 
was  clause  5,  which  was  "for  drawers  and  persons 
working  under  contractors  only,"  and  by  clause  4 
M.  was  to  retjuire  the  deceased  to  obtain  a  copy 
of  the  conditions  whereby  the  deceased  was  to 
be  bound.  The  deceased,  while  at  work,  was  so 
badly  burned  by  an  escape  of  gas,  which  ignited 
on  coming  into  contact  with  the  nearest  "lights 
used  during  sinking  operations,  that  he  died 
from  the  results  of  his  injuries.  The  adminis- 
trator of  the  deceased  sued  the  defendants  under 
the  Employers'  Liability  Act,  1880,  to  recover 
damages  for  his  death. 


Held — that  M.  was  an  independent  con- 
tractor, and  that  the  deceased  workman  was  in 
his  direct  employ  ;  and  that  the  direct  relation 
of  employer  and  employed  was  not  created 
between  the  colliery  owners  and  the  deceased. 

Marrow  v.  Flimhy  and  Broughton  Moor  Coal 
and  Fire  Brick  Co.  ([1898]  2  Q.  B.  588  ;  67 
L.  J.  Q.  B.  976  ;  79  L.  T.  397— C.  A.,  No.  370, 
supra)  followed. 

Judgment  of  Div.  Ct.  ([1901]  1  Q.  B.  756  ;  70 
L.  J.  K.  B.  353  ;  49  W.  R.  491  ;  84  L.  T.  233  ; 
17  T.  L.  R.  253)  affirmed. 

FiTZPATRiCK  r.  Evans  &  Co.,  [1902]  1  K.  B. 

[505 ;   71  L.  J.  K.  B.  302  ;  50  W.  R.  290  ;  86 

L.  T.  141  ;  18  T.  L.  R.  290— C.  A. 

377.  Employers'  Liability  Act — "  Workman  " — 
Woman  employed  as  Seamstress  and  Ironer — 
Held  to  be  a  Wo/-kman— Employers  and  Woi'k- 
men  Act,  1875  (38  &  39  Vict.  'c.  90),  s.  10— 
Employers'  Liability  Act,  1880  (43  &  44  Vict. 
c.  42),  s.  8.]— By  sect.  10  of  the  Act  of  1875  the 
word  "  workman  "  in  that  Act "  does  not  include 
a  domestic  or  menial  servant,  but,  save  as  afore- 
said, means  any  person  who,  being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer, 
handicraftsman,  miner,  or  otherwise  engaged  in 
manual  labour  .  .  .  has  entered  into  and  works 
under  a  contract  with  an  employer  "  ;  by  sect.  8 
of  the  Employers'  Liability  Act,  1880,  the 
expression  "  workman  "  means  a  railway  servant 
and  any  person  to  whom  the  Act  of  1875  applies. 

Held — that  the  above  definition  included  a 
seamstress  who  worked  at  a  sewing  machine, 
and  at  intervals  had  to  iron  materials,  or  to 
attend  to  the  heating  of  the  irons  at  a  gas  stove. 

Maynarb  v.  Peter  Robinson,  (1903)  89  L.  T. 
[186  ;  19  T.  L.  R.  492— Div.  Ct. 

378.  "  Workman  " — Seaman — Employers'  Lia- 
hiUty Act,  1880  (43  &  44  Vict.  c.  42),  ss.  1,  8— 
Employers  and  Workmen  Act,  1875  (38  &  39 
Vict.  e.  90),  ss.  10,  13.]— The  plaintiff  was 
employed  by  the  defendant  in  a  sailing  barge  of 
38  tons  to  assist  in  navigating  and  in  loading 
and  unloading  her,  there  being  one  other  man 
employed  on  board,  the  plaintiff  being  under  his 
orders.  The  barge  carried  cargoes  from  the  sea 
reaches  of  the  Thames  higher  up  the  river.  She 
could,  however,  be  used  for  coasting  purposes. 
While  the  barge  was  being  towed  from  Woolwich 
up  the  river,  a  rope  supplied  by  the  defendant 
broke  and  the  plaintiff  was  injured.  In  an 
action  under  the  Employers'  Liability  Act,  1880, 
to  recover  damages  for  personal  injuries  owing 
to  the  defendant  having  supplied  a  defective 
rope, 

Held — that  the  plaintiff  was  a  seaman,  and, 
therefore,  not  a  "  workman  "  within  the  meaning 
of  the  Act,  and  was  not  entitled  to  sue. 

Corbett  v.  Pearce,  [1904]   2   K.  B.  422  ;   73 

[L.  J.  K.  B.  885  ;  68  J.  P.  387  ;  90  L.  T.  781  ; 

20  T.  L.  R.  473— Div.  Ct. 

yi2.  Notice  of  Claim  — What  Sufficient- 
Claim  under  the  Workmen's  Compensation  Act, 
1897 — Held  not  Sutficient — Employers'  Liability 
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Act,  1880  (43  &  44  Vict.  c.  42),  s.  7.]— A  work- 
man sent  in  a  claim  for  compensation  under  the 
Act  of  1897,  and  in  it  stated  his  name  and 
address  and  the  nature  of  his  accident. 

Held — not  sufficient  to  operate  as  a  notice 
under  the  Emploj'ers'  Liability  Act,  1880. 
Thomson    r.    Baied.     (1904)    6    F.    142— Ct. 

[of  Sess. 

380.  Xot'ice  —  Sufficiency  of  Service  —  Em- 
ployers LiaMlity  Act,  1880  (43  &  44  Vict.  c.  42), 
ss.  4,  7.] — A  workman  in  the  employ  of  a  limited 
company,  having  been  injured  by  an  accident, 
sent  a  notice  thereof  addressed  to  the  company, 
but  enclosed  in  an  envelope  directed  to  their 
cashier  who  was  in  charge  of  their  offices. 

Held — to  be  sufficient  service. 
Duncan  v.  Fife  Coal   Co.,  Ld.,  (1906)  7  F. 
[958— Ct.  of  Sess. 

381.  Defect  in  Condition  of  "  Ways" — Open 
Joists  in  Floor  of  House  -in  com'se  of  Con- 
strnction — Employers'  Liability  Act,  1880  (43  & 
44  Vict.  c.  42),  s.  1  (1).] — The  open  joists  of  a 
floor  of  a  house  in  course  of  construction,  across 
which  a  labourer  has  to  pass  in  carrying  out  an 
order  by  his  foreman,  do  not  constitute  a  "  way" 
within  the  meaning  of  sect.  1,  sub-sect.  1,  of  the 
Employers'  Liability  Act,  1880. 

M'GowAN  T.  SxMiTH,  (1907)  S.  C.   548— Ct.  of 

[Sess. 

382.  Defective  Plant  —  Stevedore  unloading 
Ship — Plant  itsed  hut  not  belonging  to  Employer 
—Employers''  Liability  Act,  1880  (43  &  44  Vict. 
c.  42),  s.  1,  suh.-s.  1.] — The  defendant,  who  was 
a  master  stevedore,  contracted  with  a  shipowner 
to  unload  a  cargo  of  sugar  from  his  ship.  The 
sugar,  which  was  in  bags,  was  unloaded  by 
means  of  a  derrick  attached  at  one  end  to  the 
mast  by  a  shackle  and  pin.  While  some  of  the 
bags  were  being  hoisted  out  by  the  derrick  the 
pin  came  out  and  the  bags  fell  on  the  plaintiff, 
who  was  employed  on  the  work  by  the  defendant, 
and  injured  him.  There  was  evidence  that  the 
pin  was  worn  and  was  not  safe  for  use  ;  and 
there  was  evidence  that  it  was  usual  as  between 
shipowners  and  stevedores  that  the  former  should 
provide  all  the  appliances,  except  ropes,  slings, 
and  chains,  and  that  the  derrick,  shackle,  and 
pin  belonged  to  the  shipowner.  In  an  action  to 
recover  damages  under  sect.  1,  sub-sect.  1,  of  the 
Employers'  Liabilitj^  Act,  1880,  for  negligence 
in  providing  defective  plant,  the  county  court 
judge  held  that  the  stevedore  was  not  liable  for 
a  defect  in  the  ship's  tackle,  and  he  withdrew 
the  case  from  the  jury.  The  Divisional  Court 
affirmed  this  judgment.     On  appeal  : — 

Held — that  if  a  stevedore  used  plant  which 
did  not  belong  to  him,  lie  had  cast  upon  him  a 
duty  towards  his  workmen  of  taking  reasonable 
care  to  see  that  the  plant  was  fit  for  the  purposes 
for  vi'hich  it  was  required  ;  and  that  therefore 
the  case  ought  to  have  been  left  to  the  jur^'. 
Biddle  r.  Hart,  [1907]  1  K.  B.  649  ;  76  L.  J. 

[K.  B.  418  ;    97  L.  T.  66  ;    23  T.  L.  R.  262— 

C.  A. 


383.  Defect  in  Machinery — Dangerous  Machine 
—  Want  of  Instructions — Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42),  's.  1,  sub-s.  1— 
Compensation  under  Workmen's  Compensation 
Act,  1887 — Ajjplication  to  Assess — Court  to  ichich 
to  make  Application  (60  &  61  Vict.  c.  37,)  s.  1, 
sub-s.  4.] — The  plaintiff,  who  was  of  the  age  of 
twenty,  and  was  in  the  employment  of  the  defen- 
dant, a  farmer,  was  engaged  in  working  a  straw- 
pressing  machine,  when  he  received  an  injury. 
In  an  action  to  recover  damages  under  sect.  1, 
sub-sect.  ],  of  the  Employers'  Liability  Act, 
1880,  upon  the  ground  that  there  was  a  defect  in 
the  condition  of  the  machine,  in  that  it  was  not 
properly  fenced,  the  county  court  judge  found 
that  there  was  a  defect  in  the  machine  in  that, 
although  perfectly  made  and  not  requiring  a 
guard,  it  was  a  dangerous  machine,  and,  that 
being  so,  it  was  the  duty  of  the  defendant  to 
instruct  those  who  used  it  as  to  its  dangers,  there 
being  no  foreman  to  do  so,  and  that  he  had  failed 
in  that  duty.  He  accordingly  gave  judgment 
for  the   plaintiff. 

Held — that  this  did  not  constitute  a  defect  in 
the  condition  of  the  machine  within  sect.  1, 
sub-sect.  1,  of  the  Employers'  Liability  Act,  1880, 
and  the  defendant  was  entitled  to  judgment. 
The  plaintiff  having  applied  to  the  Court  to 
assess  compensation  under  sect.  1,  sub-sect.  4,  of 
the  Workmen's  Compensation  Act,  1887,  the 
Court  expressed  the  opinion  that  the  county 
court  judge  was  the  proper  tribunal  to  assess 
the  compensation. 

Greenwood  r.  Greenwood,  (1907)  24  T.  L.  R. 

[24— Div.  Ct. 

3.  Apart  from  Workmen's  Compensation  and 
Employers"  Liability  Acts. 

384.  Fencing  Machinery — Breach  vf  Statutory 
Duty — Statutory  Penaltics^Ilight  of  Action  for 
Damaqc — Common  Employment — Factory  and 
Workshop  Act,  1878  (41  &  42  Vict.  c.  16),  s.  5, 
suh-s.  4  ;  ss.  81,  82,  86,  87— Factory  Act,  1891  (.54 
&  5.5  Vict.  c.  75.] — Where  a  workman  employed 
in  a  factory  has  been  injured  through  a  breach 
of  the  duty  imposed  on  the  occupiers  of  the 
factory  by  sect.  5  of  the  Factory  Act,  1878,  of 
maintaining  efficient  fencing  to  the  machinery 
in  the  factory,  an  action  will  lie  to  recover 
damages. 

In  such  an  action  the  defence  of  common 
employment  is  not  available  although  the 
absence  of  the  fencing  at  the  time  of  the  accident 
was  due  to  the  negligence  of  a  fellow  servant  of 
the  plaintiff. 
Groves  r.  Wimborne  (Lord),  [1898]  2  Q.  B. 

[402  :    67  L.  J.  Q.  B.  862  ;    79  L.  T.  284  ;    14 
T.  L.  R.  493 ;  47  W,  R.  87— C.  A. 

385.  Ship— Tallying  Clerk— Unsafe  Access  to 
Ship  —  Volenti  no'n  tit  injuria.]— The  question 
whether  a  workman,  who  undertook  dangerous 
em[)loyment  with  knowledge  of  the  danger, 
undertook  the  risk  of  danger  so  as  to  make  the 
maxim  "  Volenti  mm  Jit  injuria"  apply  is  a 
question  of  fact  for  the  jury. 

Decision  of  Cave,  J.  affirmed. 
Pyner  v.  Ballard,  Kin«  &  Co.,  (1898)  14 
[T.  L.  R,  57— C.  A. 
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386.  No  Evidence  of  Negligence  to  go  to  the 
Ji< >'!/.] — The  plaintiff  was  employed  at  the 
"  Cheshire  Cheese,"  in  Fleet  Street,  and  was 
ordered  by  the  head  waiter  to  clean  the  window, 
in  a  room  on  the  fourth  floor.  This  occuiTed  on 
a  November  evening  between  6  and  7  o'clock, 
and,  owing  to  the  room  being  imperfectly 
lighted,  the  plaintiff  failed  to  see  that  one  of  the 
window  panes  was  cracked,  and,  while  cleaning 
it,  cut  his  wrist  and  nearlj'  severed  a  nerve.  He 
brought  an  action  against  the  proprietors  of  the 
tavern  for  damages.  At  the  trial  it  was  not 
proved  that  the  manager  of  the  defendant  com- 
pany knew  that  the  window  pane  was  cracked. 
The  plaintiff  was  nonsuited  on  the  ground  that 
there  was  no  evidence  of  negligence  to  go  to 
the  jury. 

Smithwaite  r.  MooEE  &  Sons,  Ld.,  (1898)  14 
[T.  L.  R.  461— Phillimore,  J. 

387.  Railway  Company — Scheme  of  Compensa- 
tion— Death  from  Accident  in  course  of  Duty — 
Disohedience — Accident  iclnle  coming  on  Duiy.'\ 
— The  Great  Eastern  Railway  under  statutory 
powers  established  an  accident  allowance  fund. 
By  the  rules  to  regulate  the  fund  it  was  provided 
"The  allowances  to  be  paid  ....  shall  be  as 
foUows  :  ....  in  case  of  the  death  of  an  insurer 
from  any  accident  in  the  discharge  of  duties  in 
the  company's  service  ....  there  thall  be 
paid  to  the  representative  of  the  insurer  .... 
£130." 

The  action  was  brought  by  the  widow  of  a 
workman  under  the  following  circumstances  : — 

Before  commencing  work  it  was  according  to 
the  rule  of  the  company  required  of  every  work- 
man to  procure  from  an  office  at  the  works  a 
ticket  or  check  which  was  to  be  delivered  back 
at  the  end  of  the  day's  work,  and  which  operated 
as  a  voucher,  and  showed  wiiat  wages  he  was  to 
receive.  This  office  could  be  approached  by  two 
footpaths,  and  workmen  were  expressly  forbidden 
to  cross  the  lines  of  rails.  The  deceased  on  his 
way  to  get  the  ticket  before  he  began  his  work 
crossed  the  rails,  and  was  knocked  down  by  an 
engine  and  killed. 

Held — that  the  death  did  not  result  from  an 
accident  in  the  discharge  of  duties  in  the  com- 
pany's service,  and  that  the  plaintiff  could  not 
recover. 

VicKEEY  r.  Great   Eastern  Ry.  Co.,  (1898) 
[79  L.  T.  121  ;  14  T.  L.  R.  562— Hawkins,  J. 

388.  Negligence  —  Defect  in  Plant  or 
Machinery— Worhman's  Knowledge  of  Danger 
—  Contrilutory  Negligence— The  Fatal  Accidents 
Act,  1846  (9  &  10  Vict.  c.  93.]— A  workman  in 
the  employment  of  the  defendants  was  killed  by 
a  fall  while  descending  in  the  course  of  his  work 
from  an  elevated  tramway  on  the  defendants' 
premises.  In  an  action  by  his  widow  under  the 
Fatal  Accidents  Act,  1846,  the  jury  found  that 
the  defendants  did  not  exercise  due  care  to  have 
the  tramway  in  a  safe  and  proper  condition  so  as 
to  protect  their  servants  working  upon  it  against 
unnecessary  risks ;    that  it   was    dangerous   to 


descend  from  the  tramway  without  the  means  of 
a  ladder  ;  that  the  deceased  had  the  same  means 
of  knowing  that  it  was  dangerous  as  the  defen- 
dants had ;  that  he  did  know  that  it  was 
dangerous  ;  and  that  he  had  not  been  guilty 
of  contributory  negligence  ;  and  they  assessed 
damages  at  £130. 

Held — that  the  plaintiff  was  entitled  to 
judgment. 

Smith  V.  Baler  ([1891]  A.  C.  325  :  60  L.  J. 
Q.  B.  683  ;  55  J.  P.  660  ;  40  W.  R.  392  ;  65  L.  T. 
467)  discussed. 

Williams  v.  Birmingham  Battery  and 
[Metal  Co.,  [1899]  2  Q.  B.  338  ;  68  L.  J.  Q.  B. 
918  ;  47  W.  R.  680  ;  81  L.  T.  62  ;  15  T.  L.  R. 

468— C.  A. 

389.  Negligence  —  Dangerous  Employment  — 
Special  Duty  —  NewsjMper  Boy  at  Railway 
Station — Crossing  Line — No  Caution — Evidence 
for  Jury.] — The  plaintiff,  a  boy  twelve  years  of 
age,  was  employed  by  the  defendants  to  deliver 
newspapers  from  their  bookstall  at  a  railway 
station  to  customers  in  the  town.  The  bookstall 
was  on  a  platform  surrounded  by  lines  of  railway, 
there  being  a  foot-bridge  across  the  lines.  The 
plaintiff  was  shown  his  duties  by  a  boy  of  the 
same  age  as  himself,  but  he  was  not  warned  not 
to  cross  by  the  metals.  There  was  a  notice 
warning  the  public  not  to  cross  the  metals,  but 
to  use  the  foot-bridge.  There  was  evidence  that 
the  newspaper  boys  were  in  the  habit  of  crossing 
by  the  metals,  and  that  the  man  in  charge  of  the 
bookstall  knew  that  the  plaintiff  was  in  the 
habit  of  so  crossing.  The  plaintiff,  in  crossing 
by  the  metals,  was  run  over  by  a  train.  In  an 
action  against  the  defendants  for  damages  for 
negligence,  the  county  court  judge  nonsuited  the 
plaintiff. 

Held — that  there  was  evidence  of  negligence 
to  go  to  the  jury,  the  employment  being  a 
dangerous  one  in  regard  to  which  a  duty  was 
thrown  upon  the  defendants  to  order  the  child 
what  to  do  in  order  to  keep  out  of  the  danger. 

Decision  of  Div.  Ct.  ((1901)  17  T.  L.  R.  235) 
affirmed. 

Robinson  r.  Smith  (W.  H.)  &  Son,  (1901), 
[17  T.  L.  R.  423— C.  A. 

390.  Defect  in  Macltinery  —  Knoioledge  of 
Master — Duty  to  give  Insti'uctions  to  Servant — 
Worliing  of  Lift  in  Premises.] — The  plaintiff,  a 
boy  sixteen  years  of  age,  whose  duty  it  was  to 
work  a  lift,  met  with  an  accident  caused  by  his 
slipping  on  the  oiled  floor  of  the  lift  after  setting 
the  latter  in  motion,  the  result  being  that  his 
leg,  which  was  hanging  outside  the  lift,  was 
caught  between  the  lift  and  the  shaft,  and  had 
to  be  amputated.  It  was  part  of  his  duty  to  oil 
the  floor  of  the  lift  himself,  and  he  did  so  in 
consequence  of  the  instructions  of  the  defendants 
or  their  superintendent.  The  jury  found  that 
the  lift  was  defective  through  the  absence  of  an 
inner  gate  ;  that  the  cleaning  with  oil  caused 
the  lift  to  be  dangerous,  and  that  instructions 
to  clean  it  in  that  manner  were  given  by  the 
superintendent  ;    and    that    the    accident    was 
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occasioned  by  the  neglect  of  the  defendants  or 
their  superintendent  to  take  good  care  in  giving 
the  plaintiff  proper  instructious  as  to  the  working 
of  the  lift. 

Upon  these  findings  the  judge  entered  judg- 
ment for  the  plaintiff  for  the  amount  awarded 
by  the  jury. 

Held — that  there  was  no  evidence  to  justify 
these  findings  of  the  jury,  or  to  bring  the  case 
within  any  principle  of  law  which  would  make 
the  masters  liable. 

Decision  of  Bruce,  J.  (87  L.  T.  73  ;  18  T.  L.R. 
578)  reversed. 

Lloyd  r.  Woolland  Bros.,  (1903)  19  T.  L.  R- 

[32— C.  A. 

391.  Common  Law— Pauper  set  to  WorJt,  on 
Si'i/Jf'oltlini/  — ■  Br.yionnihiliti/  of  Guard'tans  — 
Common.  Emploijment.'] — A  pauper,  whilst  being 
maintained  in  a  workhouse,  was  set  to  worlv  on 
a  scaffold  in  connection  with  certain  electrical 
work.  The  scaffold,  for  the  safe  erection  of 
which  the  head  of  the  electrical  work  assumed 
responsibility,  gave  way,  and  the  pauper  sus- 
tained serious  injuries. 

On  an  action  being  brought  by  the  pauper 
against  the  guardians,  to  whom  the  workhouse 
belonged,  for  damages  in  respect  of  such 
injuries  : — 

Held — that  the  guardians  in  employing  the 
pauper  were  discharging  a  duty  imposed  upon 
them  by  the  Poor  Law  Acts,  and  that  the  action 
was  not  maintainable. 

TozELAND  r.  West  Ham  Union,  [1907]  1  K.  B. 
[920;  76  L.  J.  K.  B.  514;  96  L.  T.  519  ;  71 
J.  P.  19-t  ;  23  T.  L.  R.  325  ;  5  L.  G.  R.  507— 

C.  A. 

392.  Common  Emploiiment  —  Defence  of  — 
Defective  Condition  of  Sli'ip's  Ladder.'\ — A  sea- 
man was  injured  by  a  step  of  the  ship's  lazarette 
ladder  giving  way.  The  ladder  was  originally 
sufficient  for  its  i)urpose,  but  some  of  the  steps 
had  been  replaced  in  a  somewhat  makeshift 
manner. 

Held— that  the  shipowner  was  not  responsible, 
for  if  the  defect  were  a  patent  oue  it  ought  to 
have  been  remedied  by  some  person  in  common 
employment  with  the  seaman,  the  owner  being 
justified  in  leaving  to  servants  the  repair  of  such 
minor  defects. 

Gillies  r.   Cairns,  (190())   8  F.  17-1— Ct.  of 

[Sess. 

393.  Common  EmpJoijment  —  Defence  of  — 
Omission  by  Master  of  Statutory  Duty — Coal 
Mines  Uequlatkm  Act',  1887  (50  &  51  Vict,  c^  58), 
s.  49.] — A  miner  was  injui'ed  by  a  fall  of  shale 
from  the  roof  of  a  roadway  in  a  mine.  Eight 
daj^s  previously  there  had  been  a  large  fall  at 
the  same  place,  but  nothing  had  been  done  to 
support  tlie  roof.  Sect.  49  of  the  Coal  Mines 
Regulaticm  Act,  1887,  provides  that  "  the 
joUowing  general  rules  shall  be  observed,  so  far 


as  is  reasonably  practicable,  in  every  mine  ..." 
rule  21.  "  The  roof  and  sides  of  every  travelling 
road  and  working  place  shall  be  made  secure." 

In  answer  to  an  action  for  damages  at  common 
law,  the  mine-owners  contended  (1)  that,  having 
appointed  a  competent  manager,  thej'  were  not 
in  default,  and  (2)  that  the  default  of  the 
manager  was  default  of  a  person  in  "common 
employment"  with  the  plaintiff. 

Held — that  the  owners  were  in  default  in 
not  having  complied  with  the  statutory 
requirements  ;  and  that,  this  being  so,  the 
defence  cf  "  common  employment "  was  not 
open  to  them. 

Bett  v.  Dalmeny  Oil  Co.,  Ld.,  (190G)  7  F. 

[787— Ct.  of  Sess. 

394.  JVeyligence  of  Fellow  Servant—  Common 
Employment — Theatre  Proprietor  and  Actress — 
Exception  of  Employers'  Liability  Act,  1880.] — 
The  plaintiff  was,  by  an  agreement  in  writing, 
engaged  by  the  defendants  to  take  part  in  the 
chorus  in  a  pantomime,  which  was  to  be  produced 
at  Drury  Lane  Theatre,  at  a  weekly  salary.  By 
the  agreement  the  defendants  were  not  to  be 
liable  to  the  plaintiff  for  personal  injury  under 
the  Employers'  Liability  Act,  1880.  During  one 
of  the  performances  the  plaintiff  was  injured  by 
something  falling  on  her  head.  In  an  action 
against  the  defendants  to  recover  damages, 
alleging  negligence  either  on  the  part  of  the 
scene  shifters  in  letting  fall  a  i)iece  of  machinery 
or  on  the  part  of  the  defendants'  manager  : — 

Held— that  the  doctrine  of  common  employ- 
ment applied,  and  the  plaintiff  could  not 
recover. 

Held,  further,  that  the  express  exception 
of  liability  under  the  Emploj-ers'  Liability  Act, 
1880,  did  not  affect  the  implication  of  non- 
liability for  injtiry  caused  by  the  negligence  of  a 
fellow  servant. 

Burr  v.  Theatre  Roy^al,  Drury  Lane,  Ld., 

[1907]   1    K.   B.    544;    76   L.  J.  K>    B.    459; 

96  L.  T.  447  ;  23  T.  L.  R.  299 -C.  A. 

395.  Xegliycnce  of  Fellow  Servant — Common 
Employment — Forewoman — Xeylecting  to  give 
Caution — Infant.'] — A  servant,  in  entering  his 
master's  employment,  takes  upon  himself  the 
risk  of  negligence  on  the  part  of  his  fellow 
servants  whatever  position  they  hold.  There  is 
no  exception  to  this  rule  in  the  case  of  dangerous 
employments,  or  in  the  case  of  the  employment 
of  infants,  where,  there  being  a  duty  to  warn  the 
servant  of  the  danger,  the  master  has  (as  he  is 
entitled  to  do)  delegated  that  duty  to  another 
person  in  his  employment,  and  that  other  person 
has  been  guiltj^  of  negligence  in  not  giving 
proper  warning. 

Cribb  r.   Kynoch,   [1907]    2   K.   B.   548  :    76 
[L.  J.  K.  B.  948  ;  97  L.  T.  181  ;  23  T.  L.  R. 

.550— Di v.  Ct. 

396.  Xegligence  of  Felloic  Servant — Common 
Employment  —  Infant  —  Foreman  —  Failure  to 
give  Caution.] — When  a  master  employs  a  young 
or  inexperienced  servant  upon  dangerous  work  it 


825 


MASTER   AND   SERVANT. 


826 


Liability  of   Master   for   Injury   to   Servant — 

Continued. 

is  his  duty  to  instruct  and  caution  him.  He 
may,  however,  delegate  that  duty  to  a  competent 
person,  and  if  that  person  fails  to  perform  the 
duty,  the  master  will  not  be  liable  for  an  injury 
resulting  to  the  servant  by  reason  of  the  failure  ; 
the  defence  of  "  common  emplo^anent "  will  be 
open  to  him,  and  the  fact  that  the  injured 
servant  is  an  infant  is  immaterial. 

Cribh  V.  KymcJi,  Ld.  Qsiijrra')  approved. 

Young  v.  Hoffmann"  Manufacturing  Co., 

[Ld.,  [1907]  2  K.  B.  646  ;  76  L.  J.  K.  B.  993  : 

97  L.  T.  230  ;  23  T.  L.  R.  671— C.  A. 

II.  LIABILITY  OF  MASTER  FOR  INJURY 
BY   SERVANT:    SCOPE   OF   AUTHORITY. 

And  see  title  Criminal  Law. 

397.  Sernmt  Worldng  for  Another.l — The 
pursuer  brought  an  action  against  the  Clyde 
Navigation  Trustees  to  recover  damages  for  an 
accident  which  hap{)ened  to  him  in  Glasgow 
harbour.  At  the  time  of  the  accident  he  was 
em()loyed  by  one  Shaw,  a  stevedore,  and  was 
helping  to  load  a  steamer  which  was  taldng  a 
cargo  of  steel  plates.  Tbese  plates  were  lowered 
by  means  of  a  steam  crane  which  belonged  to 
the  Clyde  Navigation  Trustees,  and  which  was 
worked  by  one  of  their  servants.  The  evidence 
showed  that  it  was  the  practice  of  the  stevedore 
to  give  direction  to  the  man  in  charge  of  the 
crane  when  to  lower  and  raise  the  load  and 
when  to  slew  the  crane  round  ;  but  he  had  no 
actual  control  over  him,  nor  could  he  dismiss 
him*  On  the  occasion  in  question  an  order  was 
given  to  the  craneman  by  the  stevedore  to  lower 
one  of  the  plates,  but  he,  instead  of  doing  this, 
diverted  the  plate  to  one  side  and  injured  the 
pursuer. 

Held — that  at  the  time  of  the  accident  the 
man  in  charge  of  the  crane  was  the  servant  of 
the  trustees  and  not  of  the  stevedore. 

Cairns   v.    Clyde    Navigation    Trustees, 
[(1898)  25  R.  1021 ;  35  Sc.  L.  R.  808— Ct.  of 

Sess. 

398.  Negligence — Damage  canned  liy  Aegli- 
gent  Driving  of  Coachman— Coachman  hired 
from  Livery  Stable  Keeper— LiaMlity  of  Owner 
of  Horse  and  Carriage.']— Ihe  defendant,  who 
was  the  owner  of  a  horse,  harness,  and  carriage, 
had  placed  them  at  livery  with  a  livery  stable 
keeper,  and  as  he  had  no  coachman  of  his  own, 
when  he  had  occasion  to  use  the  carriage  the 
livery  stable  keeper  supplied  the  coachman  to 
drive  the  defendant's  carriage.  This  coachman 
was  in  the  general  employment  of  and  was  paid 
by  the  livery  stable  keeper,  to  whom  the  defen- 
dant paid  a  weekly  sum  for  tiie  driver's  services. 
The  same  coachman  had  driven  the  defendant's 
horse  and  carriage  for  some  time,  and  the  defen- 
dant had  supplied  him  with  a  suit  of  liverv. 
The  driver  while  so  driving  the  defendant  was 
guilty  of  negligence,  in  consequence  of  which 
the  horse  ran  away  and  damaged  the  plaintiif's 
goods. 


Held — that  although  the  driver  was  in  the 
general  service  of  the  livery  stable  keeper,  he 
was,  as  regards  the  management  of  the  defen- 
dant's horse  and  carriage  at  the  time  of  the 
occurrence,  the  servant  of  the  defendant  and 
under  his  control,  and  that  the  defendant  was 
therefore  responsible  for  the  damage  caused  by 
his  negligence. 

Jones  t.  Scullard,  [1898]  2  Q.  B.  565;   67 

[L.  J.  Q.  B.  895  ;  79  L.  T.  386  ;    14   T.  L.  R. 

500 — Lord  Russell  of  Killowen,  C.J. 

399.  Tramway  Comjmny — Conductor — Alleged 
Covnterfeit  Coin — (tiring  into  Custody  — 
Liability  of  Company.'] — The  plaintifE  Knight 
was  travelling  in  one  of  the  defendant  company's 
trams,  and  tendered  si.xpence  in  {layment  of  the 
fare,  and  received  fourpence  change.  Shortly 
after,  the  conductor  alleged  it  was  counterfeit, 
and,  on  the  plaintiff  refusing  to  give  another, 
the  conductor  gave  him  in  charge.  An  inspector 
of  the  company,  who  happened  to  be  passing, 
sent  the  conductor  down  to  charge  the  plaintiff, 
and  went  on  with  the  tram.  The  next  morning 
the  magistrate  dismissed  the  charge,  the  six- 
pence turning  out  to  be  a  good  one.  Another 
inspector  of  the  company  was  present  in  Court 
during  the  proceedings.  In  an  action  against 
the  tramway  company  for  malicious  prosecution 
and  false  imprisonment : — 

Held — that  there  was  no  evidence  to  show 
that  the  conductor  acted  within  the  scope  of  his 
authority,  express  or  implied,  or  that  the  defen- 
dant company  ratified  his  proceedings. 

Knight  v.  North  Metropolitan  Tramways 
[Co.,  (1898)  78  L.  T.  227  ;   14  T.  L.  R.  286.— 

Bruce,  J. 

400.  Assault — The  servants  of  a  railway  com- 
pany arrested  a  cabman  for  a  breach  of  the 
peace  committed  within  the  precincts  of  a 
station,  and  took  him  to  a  neighbouring  police 
office.  In  an  action  for  damages  by  the  cabman 
against  the  company  an  issue  was  allowed  : 
"  Whether  the  cabman  was  wrongfully  and 
forcibly  taken  into  custody  and  removed  from 
the  railway  station  to  the  police  office  by  the 
servants  of  the  railway  company  while  acting  in 
the  course  of  their  employment  by  the  railway 
company." 

Wood  v.  North  British  Ry.  Co.,  (1899)  1  F. 
[562  ;  36  Sc.  L.  R.  407— Ct.  of  Sess. 

401.  Burden  of  Proof — Omnibus  driven  by 
Conductor.] — On  the  trial  of  an  action  for 
negligence  against  an  omnibus  company,  it  was 
proved  by  the  plaintiff's  witnesses  that  the 
omnibus  by  which  the  plaintiff  was  run  down 
and  injured  had  just  finished  one  of  its  journeys, 
and  was  coming  down  an  incline  at  the  rate  of 
eight  miles  an  hour,  while  making  a  slight 
detour  for  the  pui-pose  of  coming  to  the  starting- 
place  facing  the  right  way  for  commencing  a 
fresh  journey,  and  that  it  was  being  driven  by 
the  conductor,  who  was  not  the  regular  driver. 

Held — that  the  judge  was  right  in  with- 
drawing the  case  from  the  jury  at  the  close  of 
the  plaintiff's  case,  on  the  ground  that  there  was 
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no  evidence  that  the  person  who  was  driving 
the  omnibus  was  acting  within  the  scope  of  his 
authority. 

Beahd  v.  London  General  Omnibus  Co., 
[1900]  2  Q.  B.  530  ;  G'J  L.  J.  Q.  B.  895  ; 
48  W.  R.  658  ;  83  L.  T.  362  ;  16  T.  L.  R.  499 

C.  A. 

402.  False  Imprhonmcnt — Implied  Authority 
to  give  into  Custody — Exigency  of  Particular 
Occasion — Public-house  Manager — Liability  of 
Master.'] — A  servant  has  an  implied  autliority 
to  give  a  person  into  custody,  if  it  is  necessary  to 
do  so,  in  order  to  protect  the  master's  property. 

A  servient  may  have  such  an  implied  authority 
derived  from  the  exigency  of  a  particular 
occasion. 

The  owner  of  a  public-house — the  defendant — 
did  not  manage  it,  but  came  there  nearly  every 
day.  The  manager  had  the  geueral  management 
of  the  house.  The  plaintiff  was  employed  tliere 
as  head  barman  and  ceUarman.  The  manager 
gave  the  plaintiff  into  custody  on  a  charge  of 
stealing  whisky,  when  none  in  fact  had  been 
stolen.  Tlie  plaintiff  brought  an  action  against 
the  defendant  for  false  imprisonment. 

Held — that  it  was  not  within  the  special 
sphere  of  the  manager's  duty  to  arrest  people  or 
to  decide  as  to  their  an-est  ;  that  there  was  no 
evidence  that  any  whisky  had  gone,  or  that  any 
of  it  was  in  such  a  position  that  it  could  be 
deemed  to  be  property  which  might  be  saved  if  a 
prompt  arrest  were  made  ;  and  that  the  defen- 
dant was  not  liable. 

Hanson  v.  Waller,   [1901]  1  Q.  B.  390;  70 

TL.  J.  Q.  B.  231  ;  49  W.  R.  445  ;  84  L.  T.  91  ; 

17  T.  L.  R.  162— Div.  Ct. 

403.  Negligence  of  Sermnt — Hire  of  Servant 
of  another  Master — Control  of  Servani. — Liability 
of  Hirer.]  —  A  company  having  girders  and 
other  heavy  articles  which  had  to  be  delivered 
to  their  customers,  and  not  having  vans  and 
horses  of  their  own  available  for  the  })urpose, 
agreed  with  the  defendant  that  he  should  supply 
vans  each  working  morning  during  the  year, 
"in  complete  working  order,  with  good  and 
capable  men  to  drive  and  take  charge  of  same  ; 
vans,  horses,  and  all  necessaries  being  the 
property  of  Mr.  \V.  Winfield  (the  defendant) ; 
the  men  in  his  employ,  and  all  charges  and 
claims  whatsoever  in  reference  to  the  vans, 
horses,  and  men  being  paid  for  by  Mr.  W.  Win- 
field,  and  he  to  be  responsible  for  same  ;  we  (the 
company)  only  to  be  rest^onsible  for  the  due 
payment  at  the  rate  of  £420  per  annum  for  one 
pair  and  one  single  horse  van  and  man,  payment 
being  maile  in  equal  monthly  proportions  at  the 
rate  of  £35  per  month."  The  plaintiff  sued  the 
defendant  to  recover  damages  for  injuries  which 
he  sustained  through  the  negligence  of  the  driver 
of  a  van  and  horse  sent  by  the  defendant  to  take 
some  girders  to  a  customer  of  the  company. 

Held — that  the  intention  to  be  gathered  from 
the  agreement  was  that  the  hirers  were  to  have 
nothing  to  do  with  the  management  ;  that  the 


defendant  was  to  be  responsible  for  the  manage- 
ment of  the  vans  and  horses  by  his  men  ;  that 
the  driver  of  the  van  was  not  to  be  the  servant 
of  the  hirers  or  under  their  control,  but  was  to 
remain  the  servant  of  the  defendant,  and  that  the 
plaintiff  was  entitled  to  judgment. 

Waldock  f.  Winfield,  [1901]  2  K.  B.  596  ;  70 
[L.  J.  K.  B.  925  ;  85  L.  T.  202  ;  17  T.  L.  R. 

661— C.  A. 

404.  Ecidence  of  Existing  Relationship — Ad- 
mission—  Offer  to  pay  Money  after  Accident — 
Presumption — Burden  of  Proof — Course  of  Trial 
— Nonsuit.] — The  plaintiff  was  knocked  down 
and  injured  by  a  runaway  pony  attached  to  a 
trap  which  had  been  driven  by  M.,  but  was 
left  standing  by  him  in  the  sireet  when  it  took 
fright.  The  pony  and  trap  were  the  property 
of  B.  The  plaintiff  brought  an  action  against 
M.  &  B.  for  damage  for  injuries  received  by 
the  negligence  of  the  defendants  or  their  ser- 
vants. At  the  trial  a  witness  for  the  plaintiff 
gave  evidence  of  a  statement  made  by  M.  after 
the  accident  to  the  effect  that  he  had  been 
driving  the  pony  and  trap,  and  had  left  them 
standing  in  the  street,  when  the  pony  was 
startled  and  ran  away.  He  also  proved  that 
after  the  accident,  and  after  the  plaintiff  had 
been  brought  to  the  hospital,  M.  claimed  the 
pony  and  trap  and  took  them  away.  The 
plaintiff's  daughter  proved  that  B.  had  called  on 
her  after  the  accident  and  said  that  he  was  very 
sorry  that  they  were  his  pony  and  trap,  and  that 
if  she  took  her  father  home  he  would  pay  all 
expenses.  In  cross-examination  it  appeared 
that  this  offer  to  pay  the  expenses  was  made 
after  the  plaintiff's  daughter  had  said  to  B.  that 
she  believed  he  had  lent  M.  the  pony  and  trap, 
to  which  observation  B.  replied  with  the  ejacu- 
lation "Humph."  Neither  B.  nor  M.  were  pro- 
duced at  the  trial.  Counsel  for  the  defendant 
B.  asked  the  judge  for  a  direction  in  his  favour, 
which  was  refused,  and  the  judge,  amongst  other 
questions,  asked  the  jury  to  find  wheiher  M.  was 
acting  as  the  servant  of  B.  within  the  scope  of 
his  authority.  The  jury  answered  this  question 
in  the  attirmative,  and  found  £250  clamages 
against  the  defendants.  He  moved  to  have  the 
verdict  set  aside  and  the  judgment  entered  for 
him  in  the  action,  on  which  motion  the  King's 
Bench  Division  made  no  rule,  the  Court  being 
equally  divided,  Lord  O'Brien,  L.C.J.,  and 
Barton,  J.,  being  of  opinion  that  there  was  no 
evidence  to  support  the  finding  of  the  jury  that 
M.  was  the  servant  of  B.,  acting  within  the 
scope  of  his  authority  ;  Madden  and  Boj'd,  JJ., 
being  of  opinion  that,  having  regard  to  the  non- 
production  of  the  defendants,  and  the  offer  to 
pay  expenses  made  by  B.,  there  was  evidence  to 
support  the  finding. 

Held  (by  the  C.  A.)  —  that  there  was  no 
evidence  to  support  the  finding  ;  that  no  pre- 
sumption of  the  relationship  of  master  and 
servant  arose  from  the  fact  of  M.  di'iving  B.'s 
pony  and  trap  ;  that  the  offer  to  paj'  expenses 
was  made  on  the  basis  of  B.  having  lent  the 
pony  and  trap  to  M.,  and  could  not  be  treated 
as  an  admission  of  liability  on  another  hypo- 
thesis ;  that  the  evidence  offered  being  at  least 
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equally  cousistent  with  a  state  of  facts  on  which 
B.  would  not  be  liable,  he  was  entitled  to  a  non- 
suit or  a  direction  in  his  favour,  and  that  the 
verdict  and  judgment  entered  thereon  against 
him  should  be  set  aside. 

Powell  v.  M'Glykn  and  Bradlaw,  [1902]  2 
[Ir.  R.  154— Q.  B.  Div.,  Appeal. 

405.  Passenger  standing  on  Driver  s  Plat- 
form of  Tramcar — Consent  of  Driver — Violation 
of  Bules.'l-'Yhe  plaintiff  arrived  at  a  railway 
station  at  the  outskirts  of  the  city  of  London- 
derry about  nine  o'clock  at  night.  The  station 
was  one  mile  from  the  town,  with  which  it  was 
connected  by  the  defendants'  tiamway.  It  was 
raining  heavilj',  and  there  was  only  one  tram- 
car,  which  was  crowded  both  inside  and  on  the 
back  platform.  The  plaintiff  gut  on  the  driver's 
platform,  and  the  driver  made  no  objection  to 
his  doing  so.  The  plaintiff  stated  that  he  had 
travelled  on  the  driver's  platform  some  six  times 
before  without  objection  and  had  always  paid 
his  fare.  This  evidence  was  controverted.  The 
servants  of  the  tramway  company  had  orders 
not  to  allow  any  one  on  the  front  or  back  plat- 
form, and  notices  were  placed  inside  the  cars 
that  it  was  forbidden  for  any  one  to  stand  there. 
During  the  journey  the  tramcar  ran  off  the  line 
owing  to  the  points  being  set  wrong,  and  the 
plaintiff  was  thrown  off  and  sustained  severe 
injury.  No  one  else  in  the  tramcar  was  hurt. 
The  jury  found  that  the  servants  of  the  defen- 
dant company  had  no  authority  from  the  com- 
pany to  allow  the  plaintiff  to  stand  on  the 
driver's  platform  ;  that  the  plaintiff  stood  on 
such  platform  with  the  permission  of  the  defen- 
dants' servants,  and  that  such  permission  was 
not  with  the  consent  of  the  company,  and  was 
in  violation  of  their  rules  ;  that  the  plaintiff 
was  travelling  on  the  platform  as  a  passenger 
intending  to  pay  his  fare  ;  that  the  notice  alleged 
to  be  posted  in  the  tramcar  was  not  brought  to 
the  plaintiff's  attention  or  seen  by  him  ;  and 
that  reasonable  notice  was  not  given  to  the 
public  of  the  rule  of  the  company  that  passen- 
gers should  not  occupy  the  platform.  They 
further  found  that  the  accident  was  caused  by 
the  defendants'  negligence  in  the  driving  of 
the  tramcar,  and  awarded  the  plaintiff  M.0OO 
es. 


Held  (by  the  K.  B.  Div.)— that  the  infer- 
ence should  be  drawn,  fi-om  the  course  of  the 
trial  and  the  evidence  that  it  was  within  the 
scope  of  authority  of  the  defendants'  servants 
to  take  persons  as  passengers  on  the  front  plat- 
form, and  that  on  such  inference,  coupled  with 
the  findings,  the  plaintiff  was  entitled  to  judg- 
ment for  the  damages  found. 

Held,  by  the  C.  A.  (reversing  the  decision  of 
the  K.  B.  Div.)— that  the  findings  of  the  jury 
negatived  any  authority  in  the  driver  to  permit 
the  plaintiff  to  stand  on  the  front  platform, 
whether  derived  from  course  of  service  or  scope 
of  employment ;  that  such  permission  was  not 
an  act  of  agency,  but  was  a  personal  indulgence 
outside  the  course  of  service  or  scope  of  employ- 


ment ;  and  that  the  defendant  company  were  not 
liable. 

Byrne  v.  Londonderry  Tram  Co.,  (1902)  2 
[Ir.  R.  457— C.  A. 

406.  Pledging  Master's  Credit— Forage  sup- 
plied hy  direction  of  Coachman —  Ostensible 
Authority— Ratification.']  — In  order  to  fix  the 
principal  for  an  order  given  by  a  person  purport- 
ing to  be  his  agent,  either  actual  or  ostensible 
authority  to  contract  for  the  principal,  or 
ratification,  must  be  proved. 

A  coachman  was  employed  by  the  defendant 
under  an  arrangement  that  the  defendant  should 
pay  him  a  certain  sum  per  week  per  horse,  and 
that  he  should  for  such  payment  supply  forage 
and  shoeing.  The  coachman  ordered  forage  for 
the  defendant's  horses  from  the  plaintiff  without 
mentioning  the  arrangement,  and  the  plaintiff 
supplied  forage  accordingly  for  several  months, 
giving  credit  to  the  defendant.  The  defendant 
duly  paid  the  agreed  weekly  sums  to  his  coach- 
man, and  did  not  know  from  whom  he  ordered 
forage. 

Held— that  there  was  no  evidence  of  a  hold- 
ing out  by  the  defendant  of  his  coachman  as 
having  ostensible  authority  to  pledge  his  credit, 
or  of  ratification  by  the  defendant. 

Precious  v.  Abel  ((1795)  1  Esp.  350)  and 
Bimell  V.  Samjjayo  ((1824)  1  0.  &  P.  254) 
commented  on. 

Decision  of  Grantham,  J.  ((1901)  17  T.  L.  R. 
434),  reversed. 

Wright  r.  Glyn,  [1902]  1  K.  B.  745  ;  71  L  J. 

[K.   B.  497 ;  50  W.  R.  402  ;  8G  L.  T.  373  ;  18 

T.  L.  R.  404— C.  A. 

407.  Society  for  Prevention  of  Cruelty  to 
Animals  —  Inspector  of  Society  giving  Person 
into  Custody— Liability  of  Society—  Cruelty  to 
Animals  Act,  1849  (12  &  13  Vict.  c.  92),  s.  13.]  — 
The  Cruelty  to  Animals  Aft,  1894,  sect.  13,  pro- 
vides that  upon  a  complaint  being  made  a  con- 
stable may  arrest  an  offender.  The  rules  of  the 
defendant  society  suggested  that  their  inspector 
could  give  a  person  into  custody.  An  inspector, 
acting  under  the  rules,  gave  the  plaintiff  into 
custody  on  a  false  charge.  The  inspector  on 
duty  at  the  police  station  refused  to  take  the 
charge.  The  plaintiff  sued  the  society  for 
damages  for  false  imprisonment. 

Held— that  the  inspector  of  the  defendants 
acted  within  the  scope  of  his  authority,  errone- 
ously given  to  him  by  the  society,  and  that  the 
defendant  society  was  liable  in  damages  for  his 
act. 

Line  v.  Royal  Society  for  the  Prevention 

[op     Cruelty    to    Animals,    (1902)     18 

T.  L.  R.  G34— Walton,  J, 

408.  Public  Body  —  ContracUn-  to  supply 
Horses,  Harness,  and  Drivers  —  Negligence  of 
Driver  supplied— Liability  arisiny  therefrom.']— 
The  plaintiff  sustained  injury  to  his  person  and 
damage  to  his  cab  by  reason  of  the  vehicle  col- 
liding  with  an  upright  key  left^^standing  in  a 
cock  situate  on  the  roadway  by  a  driver  of  one 
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of  the  water-carts  of  the  defendant  council.  Tlie 
defendant  Latter,  by  an  agreement  dated  March 
28th,  liHH,  agreed  to  .sui)ply  the  council  for  a 
periotl  of  three  years  with  horses,  harness,  and 
drivers  on  the  terms  and  conditions  set  out, 
amongst  which  was  one  placing  the  drivers 
under  the  orders  of  the  council's  surveyor  in 
respect  of  the  particular  work  to  be  done  on  each 
day.  The  driver  above  mentioned  was  supplied 
by  Latter  under  the  agreement.  On  trial  of  an 
action  brought  against  both  the  defendants  the 
jury  found  that  the  driver  was  negligent,  and 
that  he  was  the  servant  of  Latter,  but  that  at 
the  time  of  the  accident  he  was  acting  under  the 
control  of  the  defendant  borough  council  in  the 
act  of  filling  his  cart. 

Held — that  on  the  construction  of  the  agree- 
ment made  between  the  defendants  and  on  the 
authority  of  Jonc-t  v.  JLii/or,  S'c-  of  Lirerpnol 
((1885)  U  Q.  B.  U.  8!)0  ;  54  L.  J.  Q.  B.  345  ;  49 
J.  F.  311  ;  33  W.  R.  551)  judgment  should  be 
entered  against  both  the  defendants. 
MiLEHAM  r.  Borough  of  Makylebone  and 

[Latter,  (1903)  67  J.  P.  110  ;  1  L.  G.  R.  412 

— Channell,  J. 

409.  AssavU  —  False  Im.jjri.so/n)ient.~\ — A  ser- 
vant has  implied  authority  to  give  a  person  into 
custody,  if  it  is  necessary  to  do  so  in  order  to 
protect  his  master's  property  ;  such  authority 
may  also  be  derived  from  the  exigencies  of  a 
particular  occasion. 

The  plaintiff  visited  a  public  entertainment, 
and  paid  the  ticket  issuer  for  a  ticket.  Half  an 
hour  later  the  ticket  issuer,  finding  his  change 
10s.  wrong,  and  believing  that  he  had  given  the 
plaintiff  as  change  a  sovereign  instead  of  half  a 
sovereign,  went  up  to  him  and  asked  for  half  a 
sovereign.  Upon  the  plaintiff  declining  to  pay, 
he  was  given  into  custody.  The  manager  was 
on  the  premises  at  the  time,  but  did  not  sanction 
the  arrest. 

Held — that  the  ticket  issuer  had  no  authority 

from   his   principals   to   give   the  plaintiff   into 

custody,  and  that  they  were  not  liable  therefor. 

CuLLiMORE  V.  Savage  South  Africa  Co., 

[1903]  1  Ir.  R.  589— C.  A. 

410.  CiDitrdcf  to  keep  in  Repair — Failure — 
Injury  tu  Van  Owner's  Servant  in  consequence — 
Liuhilitij  of  llepairer.]  —  The  defendant  con- 
tracted to  keep  in  repair  certain  vans  ;  owing  to 
his  servant's  negligence  a  wheel  came  off  from 
one  of  these  vans,  ami  an  employee  of  the  van 
owner  was  injured. 

Held — that  the  defendant  was  not  liable  to 
such  employee. 

Winterhotham  r.  Wri>/Jit  (QSW)  10  M.  &  W. 
109)  followed. 

Heaven  v.  Pender  ((1884)  11  Q.  B.  D.  503  ; 
52  L.  J.  Q.  B.  702  ;  49  L.  T.  357— C.  A.)  dis- 
cussed. 

Decision  of  Div.  Ct.  (91  L.  T.  73)  affirmed. 
Earl  v.  Lubbock,    [1905]   1    K.  B.  253  ;    74 
[L.J.  K.  B.  121  ;  .53  W.  R.  145  ;  91  L.  T.  830  ; 
21  T.  L.  R.  71— C.  A. 


411.  Nursin{i  Association  —  Association  for 
Sup/ilijinf)  Trained  iVurses  —  JVeflligenre  of  Xurse 
—Liahilify  of  Committee  of  Association.'] — An 
association  was  formed  for  the  supply  of  trained 
nurses,  on  payment  of  certain  fees  to  the  associa- 
tion, to  nurse  patients  during  illness,  the  nurses 
being  paid  regular  salaries  by  the  association. 
The  association  was,  according  to  its  rules, 
managed  by  a  house  committee,  who  appointed  a 
superintendent,  part  of  the  superintendent's 
duties  being  to  receive  and  attend  to  all  applica- 
tions for  nurses.  The  nurses  were  appointed  and 
discharged  by  the  house  committee  in  consulta- 
tion with  the  superintendent,  the  nurses  being 
recommended  for  appointment  by  the  superin- 
tendent. Each  nurse  was  to  be  responsible  to 
the  superintendent,  jind  was  to  conform  to  her 
instructions  in  all  matters  pertaining  to  work 
and  conduct,  and  when  on  duty  was  to  follow 
impHcitly  the  instructions  of  the  medical 
attendant.  The  association  supplied  for  reward 
two  nurses  to  nurse  the  female  plaintiff,  who 
was  about  to  undergo  a  surgical  operation.  By 
the  carelessness  of  one  of  the  nurses  in  applying 
a  hot-water  b(jttle  to  the  female  plaintiff  while 
under  the  influence  of  the  ansesthetic  the  latter 
received  a  severe  burn.  In  an  action  against 
the  house  committee  of  the  association  to  recover 
damages  for  the  injury  so  sustained  : — 

Held — that  under  the  rules  of  te  hassociation 
the  latter  did  not  undertake  to  nurse  the  patient, 
but  only  undertook  to  supply  a  nurse  competent, 
so  far  as  reasonable  care  could  ensure  it,  to  jier- 
form  the  duties  of  a  nurse,  who,  while  she  was 
with  the  patient,  should  be  under  the  control 
and  instructions  of  the  medical  man  ;  and  that, 
therefore,  the  relation  of  master  and  servant  did 
not  exist  at  the  time  between  the  association  and 
the  nurse  so  as  to  make  the  association  liable  for 
the  negligence  of  the  nurse. 

Hall  and  Wife  v.  Lees  and  Others, 
[19041  2  K.  B.  602;  73  L.  J.  K.  B.  819; 
91  L.  T.  20  ;  53  W.  R.  17  ;    20  T.  L.  R.  678— 

C.A. 

412.  Dishonesty  of  Servant  —  Contract  to 
supply  Carriage  and  Coachman  to  Commercial 
Traveller  —  Duty  of  Coachman  to  safeguard 
Articles  in  Carriage — Larceny  hy  Coachman.] 
— The  defendant  agreed  to  let  on  hire  to  the 
plaintiff  by  the  week  a  brougham,  horse,  and 
coachman  for  the  use  of  the  plaintiff's  com- 
mercial traveller  in  taking  round  samples  of 
goods  to  customers.  The  defendant  was  not  told 
the  character  of  the  samples  to  be  carried. 
While  the  carriage  was  being  so  used,  the 
traveller  went  to  lunch,  leaving  the  carriage  and 
its  contents  in  chaige  of  the  coachman,  and 
while  he  was  away  the  contents  of  the  carriage 
were  stolen  with  the  connivance  of  the  coach- 
man. The  coachman  had  been  in  the  defendant's 
employment  for  some  time  and  had  borne  a  good 
character. 

Held — that  the  defendant  had  undertaken 
by  his  servant  to  use  due  care  in  safeguarding 
the  samples  in  the  temporary  absence  of  the 
traveller,  and  would  therefore  have  been  liable 
for  the  negligence  of  his  servant  acting  within 
the  scope  of  his  employment ;  but  that  as  the 
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felony  of  the  servant,  which  caused  the  loss 
of  the  samples,  was  an  act  done  outside  the 
scope  of  his  employment,  the  defendant  was  not 
liable. 

Abraham  v.  Bullock  (86  T.  L.  R.  796  ;  18 
T.  L.  R.  701— Collins,  J.,  we  Negligence, 
No.  39)  explained. 

Decision  of  Walton,  J.  (52  W.  R.  631  ;  20 
T.  L.  R.  561)  reverted. 

Cheshire  r.  Bailey,  [1905]  1  K.  B.  237  ;  74 

[L.  J.  K.  B.  176  ;  53  W.  R.  322  ;  92  L.  T.  142  ; 

21  T.  L.  R.  130- C.  A. 

413.  Fraud  of  Sermnt — Stochhrolier's  Clerk 
Stculinri  Clienfs  CIteque  and,  Certificates.']  — 
The  plaintitf  bought  stocks  and  shares  through 
a  firm  of  brokers  whose  confidential  clerk  was 
his  brother-in-law.  It  was  recognised  Ijy  all 
parties  that  this  clerk  was  the  peison  in  the  office 
who  attended  to  the  plaintiff's  business.  The 
plaintiff  allowed  the  certificates  of  the  stocks 
and  shares  bought  by  him  to  remain  in  the 
broker's  office  for  more  thi.n  a  year,  when  it  was 
discovered  that  the  clerk  in  question  had  stolen 
and  sold  them. 

Held — that  the  plaintiff  had  no  cause  of 
action  against  the  brokers,  for  knowing  that 
he  could  have  obtained  the  certificates,  he  left 
them  in  the  office  under  the  control  of  the 
clerk  as  his  agent,  or,  if  the  clerk  was  not  his 
agent,  the  c!erk  got  possession  of  the  certificates 
by  fraud,  and  such  fraud  was  not  committed  in 
the  course  of  his  service  or  for  his  princii)al's 
benefit. 

The  plaintiff  in  payment  for  stock  purchased 
either  posted  to  the  brokers,  or  handed  to  the 
clerk  in  ([uestion,  a  cheque  payable  to  the  brokers 
or  bearer,  which  was  stolen  by  the  clerk. 

Held — that  such  a  cheque  was  not  a  remit- 
tance in  the  ordinary  course  of  business,  and  that 
the  brokers  might  show  that  they  had  never 
received  payment,  although  the  clerk  had 
initialled  on  behalf  of  the  firm  and  sent  to  the 
plaintiff  an  account  showing  the  cheque  credited 
to  him. 

RoBB  r.  Gow  Bros,  and  Another,  (1906)  8  F. 

[90— Ct.  of  Sess. 

414.  Authority  of  Servant  —  Driver  of  Car 
I)p\c(iutiii(i  Bvty — Neglifience — Agent  of  JVece.s- 
sity.] — A  motor-car,  after  having  been  lepaired 
by  the  defendants,  was  sent  back  to  the  owner 
under  the  charge  of  a  driver  who  was  in  the 
employment  of  the  defendants.  The  driver 
received  instructions  from  the  defendants  not 
to  give  up  the  driving  to  anyone.  At  one 
stage  of  the  journey  a  man  not  in  the  employ- 
ment of  the  defendants  accompanied  the  driver, 
who,  hearing  a  noise  at  the  back  of  the  car, 
entrusted  the  driving  to  his  companion  while 
he  himself  went  to  see  the  cause  of  the  noise. 
While  his  companion  was  driving  he  negligently 
drove  the  car  againsfthe  plaintiff's  van. 

In  the  county  court  the  plaintiff  obtained  a 
verdict  and  judgment.  The  Divisional  Court  held 
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that  as  there  was  no  necessity  for  keeping  the 
car  going  while  the  diiver  examined  the 
machinery,  and  therefore  for  entrusting  the 
driving  to  the  driver's  conipani(  n,  the  defen- 
dants were  not  liable  for  the  neglgenice  of  the 
latter. 

Held  (by  the  G.  A.) — that  as  the  question 
of  such  ncces.'-ity  was  not  raised  in  the 
county  court  or  in  the  notice  of  apjieal  to  the 
Div.  Ct.,  the  judgment  in  the  county  court 
must  stand. 

Decision  of  Div.  Ct.  (22  T.  L.  R.  556) 
reveised. 

Harris  r.  Fiat  Motors,  Ld.,(1907)  23  T.  li.  R. 

[504— C.  A. 

415.  Briier  —  Prinite  Blrctric  Bronyham  — 
Owner  Contract.';  with  Company  to  Garaye 
Brovghani  and  Snj)ply  Brirer — Injury  to  Third 
Party  Caused  hy  Aeyliycnce  of  Chauffeur  — 
Liability  of  Company.] — The  owner  of  an 
electric  brougham  contracted  with  the  defen- 
dants to  garage  the  brougham,  supply  electric 
energj',  and  supply  a  chauffeur  at  so  much  a  week 
inclusive.  By  the  negligence  of  the  chauffeur, 
the  chauffeur  while  driving  the  brougham  for  his 
own  })urposes,  and  contrary  to  the  orders  given 
him  by  its  owner,  injured  the  plaintiff.  In  an 
action  to  recover  damages  from  the  defendants  :. 

Held — that  there  was  evidence  on  which  a 
jury  could  find  that  the  defendants  were  liable, 
on  the  ground  that  the  chauffeur  was  their 
servant. 

Morris  r.  Wolskley  Tool  and  Motor  Cab 
[(^o.,  (1907)  52  Sdl.  Jo.  11(5— Ridley,  J. 

416.  Purcha.^e  of  Motor  Car — Briier — Car 
being  driven  for  delivery  to  Pttrcha.ser.'j — The 
defendant  purchased  and  paid  for  a  motor  car  in 
London,  and  the  vendor  agreed  to  jirovide  a 
driver  to  drive  the  car  to  a  certain  place  outside 
London  and  deliver  it  there,  as  the  defendant's 
driver  did  not  know  the  locality  and  had  no 
experience  of  the  class  of  car  jturchased.  While 
the  car  was  being  driven  by  the  driver  supplied 
by  the  vendor  from  London  to  the  place  named 
for  delivery  it  collided  with  and  damaged  a 
motor  bicycle  owing  to  the  negligence  of  the 
driver.  At  the  time  the  defendant,  his  driver, 
and  his  son  were  in  the  car.  In  an  action  in  the 
county  court  by  the  owner  of  the  bicj'cle  against 
the  defendant  to  recover  for  the  damage  to  the 
bicycle,  the  judge  hekl  that  the  driver  of  the  car, 
though  he  was  the  general  servant  of  the  vendor, 
was  at  the  time  under  the  control  of  the  defen- 
dant, who  had  the  property  in  and  possession  of 
the  car,  and  that  theref  re  the  defendant  was 
liable  to  the  plaintiff  for  the  negligence  of  the 
driver. 

Held — that  the  decision  was  right. 

Jonex  w.'Scullard  ([1898]  2  Q.  B.  565;  67 
L.  J.  Q.  B.  895  ;  79  L.  T.  386  ;  14  T.  L.  R.  580 
— Ld.  Russell,  C.J.,  No.  398,  .supra)  followed. 

Perkins  r.  Stead,  (1907)  23  T.  L.  R.  433— 

[Div.  Ct. 
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417.  Serraiit  lent  to  Auothrr  —  CoDtrol  orrr 
Serranf  —  H'n-e  of  Eng'iiic  and  Brim:] — The 
defendants  hired  nut  an  engine  to  another 
person,  and  they  supplied  a  driver  for  the 
engine!  They  paid  the  driver,  supplied  the 
oil  for  the  engine,  and  kept  it  in  repair.  The 
evidence  showed  that  the  person  to  whom  the 
engine  was  hired  could  direct  where  the  engine 
should  go  and  what  loads  it  should  haul,  and 
that  the  defendants  never  knew  wheie  the  engine 
was  sent  to  or  what  it  carried.  While  so  hired, 
the  engine,  by  the  negligence  of  the  driver, 
injured  the  plaintitf. 

Hei,d — that,  on  the  facts,  the  dcferulants, 
who  appointed  and  paid  and  who  could  dismiss 
the  driver,  had  control  over  him  at  the  time  of 
the  injury,  and  were  therefore  liable  to  the 
plaintiff. 

Decision  of  the  Div.  Ct.  (22  T.  L.  R.  303) 
reversed. 

Dewar   t.  Tasker  &  Sons.   Ld.,  (1907)    23 
[T.  L.  R.  259— C.  A. 


III.  CONTRACTS  BETWEEN  MASTER  AND 
SERVANT  NOT  RELATING  TO  PERSONAL 
INJURIES. 

And  itee  title  CONTRACTS. 

418.  Apprentice — Enrployed  not  tvith  Master — 
jlJti liter's  Consent — '^  Did i/  and  truly  served — An 
apprentice  "  duly  and  truly  "  serves  his  master  if, 
with  that  master's  consent,  he  is  employed  other- 
wise than  actually  by  that  master  during  the 
term  of  apprenticeship. 

Richardson  r.  Colne  Fishery  Co.  (1897)  77 
[L.  T.  noi— Barnes,  J. 

419.  Continnnnee  of  Employ  ment — Proeerdinys 
for  Damaqvs — Waiver — Emploifers  and  M'ork- 
men  Act,  1875  (38  &  39  Vict.  c.  90).]— On  the 
hearing  of  a  comjilaint  under  the  Emplo3'ers  and 
Workmen  Act,  187"),  for  damages  f(n'  breach  of 
contract  by  the  apjjellants  against  the  respon- 
dent, a  mine]',  and  it  was  admitted  that  the 
appellants  had  continued  since  the  date  of  such 
breach  to  employ  the  resjiondent  upon  the  terms 
of  such  001  tract : 

Held,  that  that  amounted  to  no  waiver  or 
release  with  regard  to  the  claim  for  (himages. 

Wynnstay  Collieries  v.  Edwards,  (1898)  79 
[L.  T.  378  ;  (12  J.  i'.  823— Div.  Ct. 

420.  Ayreement  to  refer  Disputes  to  Arbitration 
—  /dismissal — Condition  precedent.] — The  ])lain- 
tiff  sued  the  defendants,  who  were  colliery 
owners,  to  recover  damages  for  wrongful  dis- 
missal. A  sliding  scale  agreement  had  been 
made  between  ceitain  ]t(rsuns  on  behalf  of  tlic 
members  of  the  Monmiiiith>hire  an<l  South  Wales 
Coal  Owners'  A.ssociation,  and  certaia  persons 
on  behalf  of  the  workuien  employed  at  the 
collieries  of  the  members  of  tlie  association — the 
parties  thereto  l)eing  called  by  clause  1  of  the 
agreement  "  the  joint  connnittce."  The  defen- 
danls  \V(>i'(>  nieinlicrs  nf  tiic  abcive  assoeiatii)n. 


I  It  was  provided  (infer  alia)  by  clause  17  of 
this  agreement  that  in  cases  of  disputes  or 
unavoidable  differences  no  notice  to  terminate 
contracts  should  be  given  by  either  the 
employers  or  their  workmen  before  the  particular 
(juestion  in  di.-pute  should  have  been  consiilered 
by  the  joint  committee. 

In  October,  189"),  the  defendants'  colliery  was 
being  worked  at  a  considerable  loss  and,  it  had 
been  under  the  consideration  of  the  defendants 
to  close  the  pit,  but  they  were  willing  to  continue 
working  if  the  men  on  their  part  were  willing  to 
forego  or  make  certain  reductions  in  the  allow- 
ances they  then  claimed  and  were  receiving. 
This  the  men  refused  to  do,  and  they  contended 
that  the  matter  should  be  referred  to  the  joint 
committee.  On  January  1st,  1896,  the  defendants' 
manager,  without  referring  the  matter  to  the 
joint  committee,  gave  the  men  a  month's  notice 
of  dismissal. 

Held,  that  under  the  provisions  of  clause  17, 
it  was  not  a  condition  precedent  to  the  giving  of 
this  notice  that  the  matter  should  have  been 
considered  by  the  joint  committee. 

Roberts  r.  Hill's  Plymouth  Co..  Ld.,  (1898) 
[14  T.  L.  R.  21— C.  A. 

421.  Fixed  Salary  and  '/'rarelliny  Expenses — 
Employer  ceasing  to  send  Trarelling — Liability 

for  'J'rarelliny  Expenses.] — The  defentlants  cm- 
ployed  the  plaintiff  as  one  of  their  foieign 
travellers  at  £50(1  a  year  and  travelling  e.xijenses 
at  35«.  a  day.  15y  reason  of  circumstances  over 
which  the  defendants  had  no  control  (bad  trade 
and  falling  prices)  it  became  impossible  to 
obtain  orders  for  the  defendants'  goods  in  the 
countries  in  which  the  plaintiff  travelled  at 
prices  which  would  leave  a  profit,.  They  noti- 
fied to  him  that  he  would  not  l)e  required  to 
travel  until  trade  revived.  However,  they 
continued  to  j)ay  the  plaintiff  his  full  salaiy. 
The  plaintiff  claimed  damages  because  the  defen- 
dants did  not  send  him  travelling,  but  kept  him 
idle,  thereby  infiicting  injury  on  the  goodwill  of 
his  travelling  connection,  an<l  he  was  not  able  to 
save  anything  out  of  the  amount  allowe  I  him 
for  travelling  expenses. 

Held — that  the  defendants'  obligation  to  the 
plaintiff  was  limited  to  paying  iiim  the  £500  a 
year,  and  that  there  was  no  obligation  to  keep 
luirr  travelling,  and  that  the  action  was 
unfounded, 

LAGEinvALL  V.  Wilkinson,  (1899)  80  L.  T,  55 

— Bigham,  J. 

422.  Agreement  to  Engage  and  Enijdoy  — 
Refu.tal  to  proride  Work — Payment  of  Salary — 
Preach  of  Contract.]  — By  an  agreement  in 
writing  the  defendants  agreed  to  engage  and 
employ  the  plaintiff  as  their  servant  and  repre- 
sentative .salesman  for  a  period  of  fouryears,  and 
to  pay  him  a  salary,  and  the  plaintitf  agreed  to 
devote  the  whole  of  his  time  to  the  business  of 
the  defendants.  The  defendants  wrote  to  the 
plaintiff  saying  that,  although  he  would  still  be 
in  the  employ  of  the  defendants,  and  at  their 
disposal,  lie  would  not,  after  a  certain  day,  be 
reijuired  to  perform  any  duties.     The  defendantf^ 
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were  always  ready  and  willing  to  pay  all  that 
was  due  under  the  agreement.  The  question 
arose  as  to  the  obligation  on  the  defendants 
during  the  period  (jver  whieh  the  contract  was  to 
extend  to  find  continuous,  or  at  least  some, 
employment  for  the  plaintiff. 

Held— that  it  was  within  the  province  of  the 
defendants  to  say  that  they  would  go  on  paying 
the  salary,  but  that  they  were  under  no  obliga'^ 
tion  to  provide  work. 

Judgment  of  Kennedy,  J.  (  (li)OI)  17  T.  L.  R. 
427)  reversed. 

Turner  r.  Sawdox  &  Co.,  [r.)01]  2  K.  P..  053  ; 
[70  L.  J.   K.  B.  897  ;  49  W.  1{.  712  ;  85  L.  T.' 


222;  17T.  L.  K.  045— U.  A. 

423.  TnipIU'd  Contract  fur  lieniunfriitioii  — 
Sniiir  of  aucli  Improreiuentx  pntrntrd  iit  M/ider'.s 
U.rj>c/i!^r  in  Joint  jVom/^x — ('laini  hi/  S-rntnt  for 
llcmuneration — Ai/rccmcnt.]~T\\(i  plaintiff,  who 
had  risen  within  a  year  from  a  toolmaker  at  Sti.y. 
per  week  to  foreman  of  the  toolroom  at  £3,  was 
then  employed  by  his  masters  to  devote  his 
whole  time  to  improving  a  certain  machine.  He 
made  several  improvements,  in  respect  of  some  of 
which  patents  were  taken  out  by  the  masters  at 
their  expense,  but  in  the  joint  names  of  them- 
selves and  the  plaintiff.  The  plaintiff,  having 
been  dismissed,  brought  an  action  alleging  an 
agreement  to  pay  him  a  reasonable  remuneration 
in  respect  of  all  improvements  whether  patented 
or  not.  The  jury  awarded  him  £310  in  respect 
of  the  improvenieu's  which  had  been  patented. 

Pashley    I'.    Linotype  Co.,  Ld.,    (1903)    20 
[R.  P.  C.  033- Walton,  J. 

424.  Jocltey  —  Temporary  Incapacity  from 
Accident—''  Failure  to  procure  Licence.''] — The 
plaintiff  agreed  to  give  the  defendant  the  first 
call  upon  his  services  as  a  jockev  during  the  fiat 
racing  seasons  of  1 900,  1901,  and  1902,  in  con- 
sideration of  a  retaining  fee  (jf  £2,000  a  year. 
The  defendant  could  terminate  the  agreement  by 
paying  a  penalty  of  £1,00()  and  the  retaining 
fee  for  the  current  year,  and  the  agreement  was 
to  come  to  an  end  if  the  plaintiff  should  "  fail  to 
procure  a  licence. " 

The  season  for  1901  Ijegan  on  March  17tli,  at 
which  date  the  plaintiff  was  incapacitated  by  an 
accident:  he  had  previously  a|>i)lied  for  his 
licence,  and  had  been  told  by  the  stewards  to 
S'PPIv  again  when  he  was  able  to  ride.  He 
applied  again  on  April  14th,  received  his  licence 
before  he  was  fit  to  ride,  and  in  fact  rode  a  race 
on  May  14th. 

Held— that  the  letters  written  by  the  defen- 
dant did  not  amount  to  a  termination  of  the 
contract,  and  that  the  £1.000  was  not  payable  • 
but  that  the  plaintiff  had  not  '•  failed  to  procure 
a  licence, '  and  that  he  was  entitled  to  the  £2  000 
retaining  fee  for  1902. 

LoATES    V.    Maple,  (1903)  88   L.  T.   288  — 

[VVright,  J. 

425.  Implied  Contract  from  Confidential  Rela- 
fomlnp—Iiiylit  of  Servant  totalieont  Patents  in 


/lis  own  Xanie.] — The  mere  existence  of  a  contract 
of  service  does  not  per  se  dis  pialify  a  servant 
from  taking  out  a  patent  for  an  invention  made 
by  him  during  his  term  of  service,  even  though 
the  sub.ect-matter  of  his  invention  is  germane  to 
his  employers'  business,  and  even  though  lie  has 
made  use  of  his  employers"  time  and  servants 
and  materials  in  i)erfecting  his  imention,  and 
has  allowed  his  emphjyers  to  use  the  invLntion, 
while  he  remained  in  their  employment.  -Rut 
some  forms  of  confidential  employment  are  in- 
consistent with  such  a  right  on  the  part  of  the 
employe. 

The  plaintiff  had  for  a  number  of  years  been 
the  manager  of  the  English  branch  of  an  engi- 
neering company,  dealing  in  a  special  pattern°of 
pumps.  He  was  paid  a  very  high  salary,  aiitl 
the  relationship  between  him  and  his  employers 
in  America  was  of  the  most  confi  lential  charac- 

[  ter.  Upon  the  facts  the  judge  held  that  the 
degree  of  good  faith  due  from  him  lo  his 
employers   was  inconsistent  with  any  right  to 

I  keep  back  ideas  for  improvements,  &c.,  with  a 
view  to  his  personal  profit  at  the  expense  of  his 

j  emi)]oyers  ;  and  that  he  must  be  declared  to  be 
a  trustee  for  his  employers  of  the  patents  taken 

out  by  him  during  his  service. 

WORTHINGTON      PUMPING       ENGINE       Co.       r 
[MoORE,  (1903)  19  T.  L.  R.  84  ;  20  R.  P.  C.  1 

--BjTiie,  J. 

426.  Accident—  Compensation — Scheme  of  Com- 
pensation— Contract—  Workmen's  Compoisution 
Act,  1897  (ti0&61  Vict.  ('.  37),  s.  3.]— A  scheme  of 
compensation  was  certified  in  November,  1898,  bv 
the  Registrar  of  Friendly  Societies  under  sect.  3 
of  the  Workmen's  Compensation  Act,  1897,  as 
applicable  to  the  defendants'  workmen,  and  llie 
plaintiff,  who  was  a  workman  in  the  defendants' 
employment,  agreed  to  come  in  under  the  scheme. 
The  scheme  expired  at  the  end  of  1903,  and  in 
December,  1903,  a  renewal  scheme  was  certified 
by  the  Registrar,  and  the  defendants  posted  ui)  a 
notice  that  workmen  might  cniol  under  the 
scheme.  The  course  ad(ii)ted  at  the  defendants' 
works  was  that  a  month's  notice  should  be  given 
if  a  workman  wished  to  withdraw  from  the 
scheme.  The  workman  had  not  given  notice  of 
withdrawal,  but  he  diil  not  enrol  under  the 
renewal  scheme.  The  d<,fendants  deducted  a 
certain  sum  from  his  wages  as  his  contribution 
under  the  renewal  scheme. 

Held — that  there  was  no  contiact  by  the 
workmiin  to  accept  the  renewal  scheme,  and  that 
the  defendants  were  not  entitled  to  make  the 
deduction. 

Decision  of  Div.  Ct.  (21  T.  L.  R.  195)  affirmed. 

Wilson  v.  The  Ocean  Coal  Co.,  Ld..  (1905) 

[21  T.  L.  R.  021— C.  a. 

427.  Co)itract  to  find  Work  for  Servant — Im- 
plied Term. — Custom.]— Ihe  plaintiff  was  regu- 
larly employed  at  thedefendnnts'  tin-plate  works 
as  a  roller  man,  being  paid  by  i)iecework.  The 
terms  of  the  plaintiff'semployment  were  embodied 
in  certain  rules,  one  of  which  ))rovide(l  that  "  no 
person  regularly  emploj^ed  shaR  quit  or  be  dis- 
charged from  tliese  works  without  giving  or 
receiving  twenty-eight  days'  notice  in  writing, 

27  —  2 
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such  notice  to  be  given  on  tbe  first  Monday  of 
any  calendar  month  before  twelve  o'clock  at 
noon"  ;  and  other  rules  provided  for  fines  for  a 
workman  refusing  to  work,  and  hat  eveiy  work- 
man would,  when  required  by  the  manager, 
perform  such  duiies  as  might  be  deemed  neces- 
sary in  case  of  cn.ergency  other  than  the  special 
woik  he  might  be  engaged  in.  On  July  20th. 
1903,  and  subsequently,  the  defendants  were 
unable  to  get  orders  at  remunerative  prices,  anil 
accordingly  they  closed  their  works  on  that  date, 
and  the  works  remained  closed  for  some  months. 
After  July  2i)th  the  defendants  ceased  to  provide 
any  work  for  the  phiintiff  and  their  other  work- 
men, and  on  Monday,  August  Hrd,  they  gave 
twenty-eight  days'  notice  that  tlie  c  intracts  of 
emplojmient  would  cease.  The  plaintiff  claimed 
damages  for  breach  of  contract  to  find  him 
emjiloyment  up  to  August  8Ist. 

Held — that  there  was  an  implied  term  in  the 
contract  of  employment  to  find  the  plain! iff  a 
reasonable  amount  of  work  until  the  termination 
of  t'.^e  contract  by  twenty-eight  days'  notice  ; 
that  upon  the  facts  the  defendants  had  not 
proved  the  existence  of  a  custom  to  close  the 
works  wiihout  notice  for  want  of  remunerative 
orders. 

Decision  of  Jelf,  J.  (93  L.  T.  274  ;  21  T.  L.  R. 
595)  affirmed. 

Devonai.d  r.  ROSSER  &   SONS,  [190fi]  2  K.  B. 

[728  ;  75  L.  J.  K.  B.  (iSS  :  95   f,.  'i'.  232  ;  22 

T.  L.  R.  (i,s2— C.  A. 

428.  A 1/ rep  III  r  lit  nut  to  Diruhje  'I'mda  or  Secrets 
of  Mdxterx  JJusiiiena — Lixf  of  Ciistonier.t  and 
Terms  of  JJusiness — D/iinat/es.^ — The  first  defen- 

.  dant  entereil  the  service  of  the  ])laintiffs  as  n 
traveller  under  an  agieement  by  which  he  agreed 
that  he  would  not  at  any  time  thereafter 
"  divulge  or  make  known  any  of  the  trusts, 
secrets,  accounts,  or  dealings  of  or  relating  to," 
the  plaintiff's'  business.  Upon  leaving  the 
plaintiffs"  service,  he  entered  the  service  of  the 
second  defendants,  who  knew  the  terms  of 
the  above  agreement,  and  1  e  ke(jt  a  list  of  the 
plaintiff's'  customers  in  the  di^tiiet  in  which  he 
travelled  and  divulged  to  a  considerable  extent 
to  the  second  defendants  the  terms  upon  which 
the  [Jaintift's  did  business. 

Held — that  the  plaintiff's  v\ere  entitled  to  an 
injunction  against  both  defendants,  an  oider  for 
delivery  up  of  psipers  and  books,  and  damages. 

Summers  &  Cci.,  Ld.  r.  Boyce  and  Kinmond 
[k  Co.,  Ld.,  (11107)  97  L.  T.  .505  ;  23  T.  L.  R. 

724— Kady,  J. 
See  also  Nos,  429,  435,  437. 

IV.  DISMISSAL. 

And  see  title  Baxkuuptcv,  No.  245. 

429.  Doniestie  Serra/it —  Contract —  Custom — 
^.'otire  dnrinr/  Jird  forTnujlit  to  determine  at  end 
of  Jirst  montli  Iroof—  I'ted.sonatileness — Consixt- 
eiit  With  iHxtom  Jiidiciii/I //  noticed.] — A  custom 
enabling  cither  a  mistress  or  a  don  estic  servant 


to  determine  the  contract  of  service  at  the  end 
of  the  first  month  by  notice  given  to  the  other 
during  the  first  fortnight  of  that  month,  is  not  a 
custom  judicially  noticed,  and  therefore  nmst  be 
proved.  Its  existence  being  a  question  of  fact 
to  be  proved  by  evidence,  there  is  no  appeal  from 
a  county  court  judge's  decision  upon  it. 

Per  tlie  Court :  Such  a  custom  is  not  un- 
reasonable nor  is  it  bad  as  being  inconsistent 
with  the  custom  judicially  noticed  bj'  which  a 
month's  notice  or  wages  in  lieu  of  notice  is 
required  in  such  engagements. 

Per  Channell,  J.  :  A  custom  judicially 
noticed  is  not  a  rule  of  law,  but  a  judicial  recog- 
nition of  a  fact — the  fact  being  that  the  practice 
so  recognised  as  customary,  once  generally  pre- 
vailed. It  can  therefore  be  displaced  by  [  roving 
as  a  matter  of  fact  that  a  new  piaetice  now 
generally  j)rcvails. 

Moult  r.  Halliday.  [isiis]   i   Q.  B.  125:  62 

[J.  P.  8 ;  (57  I..  J.  Q.  B.  451  ;  77  L.  T.  794  :  14 

T.  L.  R.  109  ;  4(;  W.  R.  31S— Uiv.  Ct. 

430.  Misconduct — Sin(/le  Act  of  Fonjetfulness 
—  Consideralde  Damage  caused  tlierebij.] — 'Ihe 
question  whether  a  single  act  of  forgetfulness  on 
the  i)art  of  a  servant  will  justify  his  disnn'ssal 
without  notice  depends  upi  n  the  character  of 
the  act. 

A  workman  having  the  cliarge  of  a  valuable 
machine,  worth  £800,  through  forgetfulness 
caused  damage  to  the  machine  to  the  extent  of 
£30. 

Held — that  his  employer  was  justified  in  dis- 
missing him  without  notice.  Such  a  question  is 
one  of  fact  and  degree. 

Baster  r.   London  and   County   Pkintincj 

[Works,  [1899]  1  t^.  B.  901  ;  ti8  L.  J.  Q.  B. 

022;  G3  J.   P.  489  ;  47   W.   R.  fl39  ;  SO  L.  T. 

757;  15  T.  L.  R.  331— Div.  Ct. 

431 .  Not  ice  —  lieasona  hleness  —  Jou  ma  list.  ] — 
A  summons  was  taken  out  in  a  voluntary  liquida- 
tion to  determine  whether  a  claim  by  iMrs.  A., 
the  Scotch  repiesentative  of  the  (rentleiconuin, 
for  2(!  weeks' salary  was  will  founded.  By  the 
final  arrangement  wiih  Mrs.  A.  the  company  was 
to  i>ay  her  21.s\  per  column  for  all  matter  they 
inserted,  and  two  guineas  for  all  services  and  all 
petty  cash,  stationary  and  postage  stami)s  bi  ing 
suj)j)lied.  When  from  home  by  the  editor's 
instructions,  actual  railway  fares  to  be  paid,  and 
a  d.iih'  allowani'c  of  lo.v.  to  cover  all  expenses, 
with  a  minimum  jiayment  of  thiee  guineas  a 
week.     A  settlement  was  come  to  monthly. 

Held — that  a  month's  notice  was  a  reasonable 
notice,  as  tiie  payment  was  reckoned  by  the 
week,  and  made  monthly.  There  was  no  ground 
for  saying  that  there  was  a  contract  for  a  j'carly 
service.  At  the  veiy  outside  a  month's  notice 
was  sufficient. 

In  re  IllustratedNewspaper  Corporation, 
[(1900)  H)  T.  L.  R.  157— Cozens-Hardy,  J. 

432.  ■•/.'('/ //v'wc/  irith  Consent"  —  Clerk  re- 
quired to  Itctire  —  Jliijht  to  Pension.]  —  A 
bank  pension  scheme   cut  it  Jed    clerks  '-retiring 
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with  the  consent  of  the  diiectors"  to  a  re- 
tiring- allowance,  but  provided  that  no  allow- 
ance should  be  granted  to  any  one  "dis- 
missed." The  plaintift",  a  clerk,  was  "required 
to  resign,"  because  he  had  endorsed  a  promissory 
note,  an  act  of  which  the  directors  disapproved 
on  the  ground  of  general  policy. 

Hkld — that  he  had  not  "  retired  with  the  con- 
sent of  the  directors,"  but  had  been  "  dismissed," 
and  could  not  claim  a  pension. 

Decision  of  Wright,  J.  ((Ii)(i3)  19  T.  L.  R.  138) 
atKrmed. 
Stephenson  v.  London  Joint  Stock  Bank, 

[Ld.,  (1UU4)20T.  L.  R.  9  ;  r,2  W.  R.  183— C.  A. 

433.  Poiver  to  JJi'Hiiix-'i  on  Tiro  Month x  Xotice. 
or  I'tiijmenf  of  Tiro  Months'  Siihinj — Dixniisml 
Witlmut  XotUr  (ind  Without  Uca.son. —  Cliiini  for 
(j'tneral  Dttmai/rii.] — Where  a  servant  is  engaged 
ujion  the  terms  that  his  master  may  terminate 
the  engagement  at  any  time  by  two  months' 
notice,  or  two  months'  salary  in  lieu  of  notice, 
and  tlie  servant  is  wrongfully  dismissed  without 
notice  and  without  salary,  he  can  only  claim  as 
damages  two  months'  salary,  and  is  not  entitled 
to  general  damages  in  adilition. 

Miiir  V.  Jones  ((189U)  25  Q.  B.  D.  Ul7)  dis- 
tinguished. 

Baker  r.  Denkera  Ashanti   Mininu   Cor- 
[porATION,    Lu.,    (19U4)   20   T.    L.    R.    37- 

Grantham,  J. 

434.  Wrongful  Dismissal — Charijeof  Drvnhen- 
nesx  and  Disorderlij  Conduct  —  Justification — 
Question  for  Juri/.] — The  plaintiff,  who  was 
employed  by  the  defendants  as  the  manager  of 
their  business  as  dealers  in  grain  and  farm 
produce,  was  dismissed  from  their  employment 
upon  the  ground  that  he  had  on  a  certain 
occasion  been  arrested  and  fined  for  drunkenness 
and  the  use  of  bad  language  in  })ublic.  Jn  an 
action  for  wrongful  dismissal  : — 

Held — that  the  question  whetlier  the  dis- 
missal was  justifiable  was  for  the  jury,  unless  in 
the  opinion  of  the  judge  there  was  no  evidence 
of  justification. 

l)uty  of  the  judge  in  directing  the  jury  in 
such  a  case  considered. 

The  jury  having  found  a  verdict  for  the  plain- 
tiff, a  new  trial  was  ordered,  upon  the  ground 
that  the  verdict  was  so  unsatisfactory  that  it 
ought  not  to  stand. 

Clouston  &  Co.,  Ld.  v.  Corry,  [I90G]  A.  C. 

[122;  75   L.  J.   P.  C.  20  ;  .54   W.  R.  382  ;  93 

L.  T.  700  ;  22  T.  L.  R.  107— P.  G. 

435.  Terms  of  Emplot/ment — Shipping  Agent 
— Engagement  for  '^  one  year  certain" — Engage- 
ment tacitlg  continued — Notice  to  determine!] — 
The  defendant  company  on  December  29th,  1891, 
appointed  the  plaiutilf  as  their  shipping  agent 
at  B.,  at  a  salary  of  £450  "for  one  year  certain." 
In  the  following  December  the  appointment  was 
renewed  "for  another  year."  It  was  never 
again  formally  renewed,  "but  plaintiff  continued 
to  act   as  such   agent   until  1900.     He  always 


received   his   salary  in   one  sum  for  each  year 
ending  October  31st. 

Held — that  af  er  a  year  had  once  begun  the 
company  could  not  terminate  the  employment 
by  three  months'  notice. 

Stevenson  t.  North  Bimtish  Ry.  Co.,  (1906) 
[7  F.  1106— Ct.  of  Sess. 

436.  Secret  Commission  receired  hg  Serrant — 
Xot  dcroting  irholc  time  to  Jiusiness.~\ — The 
plaintiff  under  an  agreement  entered  the  defen- 
dants' service  as  manager,  undertaking  to  give 
all  his  time  and  attention  to  their  business. 
Part  of  his  duty  was  to  advise  them  as  to 
insurances  on  their  premises.  Without  their 
knowledge  he  accepted  an  agency  from  an 
insui'ance  company,  and  received  commissions 
in  respect  of  insurances  on  the  defendants' 
premises. 

Held — that  these  facts  entitled  the  defendants 
to  dismiss  him  without  notice. 

Swale  c  Ipswich  Tannery,  Ld.,  (190G)  11 
[Com.  Cas.  88 — Kennedy,  J. 

437.  Agreement  for  Fire  Years — Illness  of 
Scri-ant^Bight  of  Eniploger  to  terminate  Agree- 
ment—  Substantial  Period  of  Agreement  une;r- 
pired.'\ — By   an    agreement,    made   in    August, 

1903,  the  defendants  agreed  to  employ  the 
plaintiff  for  a  period  of  five  yeais  as  their  works 
manager.  The  agreement  contained  no  pro- 
vision enabling  the  defendants  to  terminate  the 
agreement  before  the  end  of  the  five  years. 
Towards  the  end  of  1905  the  plaintiff  became  ill 
and  was  absent  from  work  from  time  to  time. 
In  January,  1906,  his  illness  became  more 
serious,  and  shortly  afterwards  he  was  medically 
examined  and  was  told  that  he  must  have  com- 
plete rest  for  a  considerable  time  and  undci-go 
special  treatment.  It  did  not  api)ear  from  the 
certiticate  of  the  doctor  given  at  the  time  that 
the  i)laintifif  would  never  be  able  to  resume  his 
work.  As,  by  reason  of  his  ill-health,  the 
plaintiff  continued  to  be  absent  from  work,  the 
defendants  gave  him  notice  in  April,  1906, 
terminating  tlie  agreement,  and  they  api)ointed 
one  of  their  staff  to  act  as  works  manager.  By 
the  middle  of  JVIay,  190»">,  the  plaintiff  recoveretl 
and  was  fit  for  work.  In  an  action  by  him  for 
damages  for  breach  of  contract : — • 

Held — that  he  was  entitled  to  recover,  inas- 
much as  the  circumstances  were  not  such  as  to 
justify  the  defendants  in  thinking  that  the 
plaintiii  would  never  be  able  to  perform  a  sub- 
stantial part  of  the  unexpired  period  of  the 
agreement. 

Decision  of  Channell,  J.  ((1907)  23  T.  L.  R. 
306)  affirmed. 

Storey  r.  Fulham  Steel  Works  Co.,  (1907) 
[21  T.  L.  R.  89— C.  A. 

See  also  Nos.  420,  423,  441,  443. 

V.  WAGES  :    TRUCK   ACTS. 

438.  Employers  and  Workmen —  Contract  — 
Deductions — Penalty — Summary  Jurisdiction — 
Employers  and    Workmen  Act,   1875  (38  &    39 
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Wages  :  Truck  Acts —  <  'n/ifiniird. 
Vicif.  c.  90),  X.  i—Trm-k  Art,  1890  (uO  &  CO  Vict. 
c.  44),  .1.  1.] — liytv  contract  of  service  in  writing 
the  ajipellant  cimipaiiy  were  to  be  entitled  to 
<le(liict  2.V.  (V/.  from  the  wages  of  the  workman 
lor  each  day  he  was  absent  without  leave.  The 
respondent  having  so  absented  himself  for  two 
(lavs  : — 

Held— that,  whether  the  contract  was  good 
or  bad  under  the  Truck  Act,  189f.,  the  justices 
sliould  have  proceeded  to  hear  and  determine  on 
its  merits  a  summons  taken  out  by  the  appellants 
under  the  Employers  and  Woikmen  Act,  1875, 
to  recover  from  the  res))oiident  5*'.  as  "a  tine  or 
penalty,  or  alternatively,  by  way  of  ilamages  for 
such  abstention,"  and  that  the  justices  weie  in 
error  in  holding  that  the  appellants  had  lost 
their  right  to  sue  under  the  Act  of  1875  by 
leason  that  the  Truck  Act  of  189G  ousted  the 
jurisdiction  of  the  justices  to  determine  disi)utes 
iiiider  tlie  Act  of  1875  in  all  cases  wh'  re  the 
contract  in  (juestion  fell  within  its  provisions. 
Buxton  I.ime  Firms  Co.  v.  Howe,  [1900]  2 
[Q.  B.  232  ;  f)9  L.  J.  Q.  B.  498  ;  64  J.  P.  503  : 
48  W.  II.  472  ;  82  I..  T.  422  ;  l(i  T.  L.  K.  315— 

Div.  Ct. 

439.  Factor)/  Ilunds — Contract — Deducthni  of 
Fines — "  Good  Order  and  Decorum  " — SjiPciJied 
Acts  or  Omissions  in  resjyect  of  Fines — Truck 
Act,  1896  (.59  &  GO  Vict.  ^'.44),  s.  1.]— The 
respondents,  who  were  corset  manufacturers, 
and  were  the  occupiers  of  a  factory  within  the 
meaning  of  the  Factory  Acts,  1878  to  1895, 
entered  into  a  contiact  with  a  girl,  H.  R.,  and 
employed  her  as  a  machinist  in  their  factory 
upon  the  teims  (inter  alia)  that  "  All  workers 
shall  observe  good  oider  and  decorum  while  in 
the  factory,  and  shall  not  do  anything  which 
may  interfere  with  the  proper  and  orderly 
conduct  of  the  business.  A  fine  of  sixpence  (or 
less  at  the  disci etion  of  the  manager)  shall  \>e 
paid  by  each  worker  who  shall  be  guilty  of  any 
infringement  of  this  rule.''  During  the  dinner 
hour  in  the  work-room  of  the  factory  some  of  the 
girls  employed  were  dancing  to  the  tune  H.  U. 
was  playing  on  a  harp,  causing  dust  injurious  to 
the  machines  ami  mateiials  in  the  room.  The 
rides  were  in  force  in  the  f;ictory  during  the 
dinner  hour,  and  the  disorder  was  reported  by 
the  clerk  then  in  chaige.  The  girls  were  fined 
twopence  each. 

Held — that  the  expiession  "good  order  and 
decoium  "  must  be  inteipreted  with  reference  to 
the  requirements  of  the  particular  business,  and 
that  it  was  a  sufficiently  specific  and  a  sufficient 
compliance  with  the  re(iuirements  of  the  Truck 
Act,  189(),  to  say  that  a  fine  may  be  inflicted  if 
the  emph^yee  does  not  ob-erve  "  good  order  an<l 
decorum"  while  in  the  factory:  and  that  con- 
sideiing  the  fact  that  the  employees  were 
idlowed  to  have  thcii'  meals  in  the  work-room, 
where  there  was  valuable  machinery  and 
mateiials,  it  could  not  be  said  that  there  was  no 
evidence  of  a  V)reach  of  good  order  anil  decorum 
to  justify  the  infliction  of  a  fine. 
Squire  r.  Bayer  &  Co.,  [1901]  2  K.  B.  299; 

[70  L.  J.  K.  B.  705  ;  65  J.   P.  629  ;  49  W.  R. 
557  ;  85  L.  T.  247 ;   17  T.  L.  K.  492— Div.  Ct. 


440.  I'dijiiicnt  (illieru^i.'C  tliaii  in  Current  Coin 
<f  the  Realm  —  ^li/reemeut  l/ij  Workman  to  arcej/t 
i'ai/mrnt  of  I'ortion  of  his  Wages  in  tScrij)  of  the 
Comjianij  hy  irhimi.  he  a'as  emjdoi/ed — Agreement 
signed  Jig  those  in  Common  Fmj/logment  with  the 
riainiif—Truek  Amendment  Act]  1887  (50  &  51 
Vict.  c.  46.).] — On  a  case  stated  upnn  the  hearing 
of  a  civil  bill  appeal  it  appeared  that  the  plaintili 
was  employed  by  the  defendants  as  a  journey- 
man machinist  at  22.s.  per  week.  The  case 
stated  erroneouslj'  that  in  October,  1894,  the 
plaintiff  signed  an  agreement,  along  with  his 
fellow-workmen,  to  accept  "a  reduction  of  10 
per  cent,  on  his  wages — 20.s'.  a  week  in  cash,  and 
2.';.  to  be  applied  to  purchase  shares  of  the 
defendant  company."  The  plaintiff  was  paid 
20s.  down  to  the  "24th  April,  1897,  when  he 
served  notice  on  the  defendants  that  he  w<Mdd 
not  accept  the  reducid  wages,  and  from  that 
date  until  February,  1899,  he  was  paid  22.v.  a 
week  in  cash.  In  February,  1899,  he  left  the 
defendants'  employment,  and  brought  an  action 
for  £12,  the  difference  between  the  2t).y.  and  22*. 
a  week  from  the  date  of  the  agreement  in  October, 
1894,  to  April  24th,  1897. 

Held  (by  Q.  B.  Div.),  who  acted  on  the 
statement  in  the  case,  without  seeing  the  agree- 
ment, which  was  supposed  to  be  lost) — that 
the  contract  entered  into  by  the  plaintiff  was 
for  a  wage  of  20.^.  and  an  addition  of  the 
purchase-money  of  scrip  of  the  company  at  the 
rate  of  '2s.  a  week,  and  that  the  case  was  not 
within  the  Truck  Acts. 

Held,  also  (by  Q.  B.  Div.),  that,  even  if  the 
agreement  were  within  the  Truck  Acts,  the 
plaintiff  by  its  tripartite  character,  and  the 
acquiescence  of  his  fellow- workmen  (some  of 
whom  were  outside  the  Acts),  and  himself,  was 
pi'ecluded  from  lecovering. 

In  the  C.  A.  the  original  agreement  was 
produced,  from  which  it  appeared  that  the  c<  u- 
tract  was  made  on  the  basis  that  the  plaintiff's 
wages  continued  at  22.v.,  of  which  2s.  per  week 
was  to  be  .satisfied  by  shares. 

Held  (by  G.  A.)— that  the  agreement  was 
void  under  the  Truck  Acts,  and  the  defendants 
were  liable  to  pay  so  much  of  the  plaint ifl's 
wages  as  had  not  been  paid  in  current  coin  of 
the  nalm  ;  also  that  there  was  nothing  either 
in  the  concurrence  of  the  other  workmen,  or  in 
the  plaintiff's  own  conduct,  to  prevent  him  from 
recovering. 

Gla.'^gow    c.    Independent    Puintinu    Co., 
l1901]  2  Ir.  K.  278— C.  A. 

441.  Minimum  Werkl g  Wage — Beduetion-  — 
Xo  Claim  at  end  of  eaelt  Week — Waiter.^ — 
The  aiii)cllaiit  entered  into  an  agreement  with 
the  res]iondtnts  to  serve  as  their  workman,  the 
wages  to  be  at  the  rate  of  24.v.  a  week,  and  so  in 
proportion  for  any  Jess  j)eriod  than  a  week.  The 
wages  during  the  employment  to  be  at  the  rate 
24«.  a  week  at  the  least.  During  the  term  of 
eniploj'ment  the  appellant  was  not  paid  any 
wages  duiing  the  various  periods  he  might  be 
employed.  The  wages  were  settled  up  at  the 
end  of  each  week,  and  deductions  made  for  all 
the  periods  when  the  appellant  was  unemployed. 
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The  appellant  was  dismissed  by  the  respondents, 
and  he  then  brought  an  action  against  the  respon- 
dents to  recover  the  amount  of  the  deductions 
from  his  wages,  or  £lu  damages.  j 

Held — that  the  workman  had  waived  his 
claim  to  be  paid  24.?.  weekly  by  accepting  his  ! 
wages  each  week  subject  to  the  deductions  with-  i 
out  objection  ;  and  that  there  was  no  ascertained  \ 
li(]uidated  sum  tlue  in  respect  of  which  he  took  i 
the  smaller  sum  and  all  that  he  could  do  was  to  1 
bring  a  claim  for  damages  for  not  employing.        1 

SroDDAHT  r.  Mitchell,  (1902)  m  J.  P.  103  ; 
[85  L.  T.  G8G— Div.  Ct. 

442.  Paijment  utlicrwinc  than  in  Current  Coin 
of  the  Healm — Ond  Arrangement  to  be  svpjdied 
tvifh  Cider  —  Evidenee  —  Truck  Act,  1831 
(1  &  2  Will  4,  c.  37),  ss.  1,  25.]— A  workman 
was  engaged  under  an  agreement  in  writing 
at  a  fixed  rate  of  wages  per  week.  There  was 
also  an  oral  arrangement  entered  into  at  the 
same  time,  under  which,  as  the  justices  found, 
the  workman  was  to  be  supplied  with  a  certain 
(luantity  of  cider  each  da}'  in  part  payment  of 
wages.  On  an  information  for  an  offence  under 
the  Truck  Act,  1831  :— 

Held — that  the  justices  were  entitled  to  re- 
ceive evidence  of  the  oral  arrangement,  and  to 
find  that  an  offence  had  been  committed;  but 
that  a  real  gift,  however,  made  by  an  employer 
out  of  kindness  to  his  servants  was  not  to  be 
treated  as  a  payment  of  wages. 

Jones  r.  AVasley,   (1902)  18   T.  L.  R.   418— 

[Div.  Ct. 

443.  Susjjensionfrom  Duty  —Di.wiixsal — Right 
of  Kmploi/crit  under  their  Rule  to  icithhold  Wagen 
during  iSu.sj)ent!ion.]~Bj  a  lule  of  a  railwa}'  com- 
pany, the  company  reserved  the  right  to  punish 
any  servant  by  immediate  dismissal,  fine,  or  sus- 
pension fi-om  duty,  for  certain  offences,  and  they 
also  reserved  the  right  to  deduct  from  the  pay  of 
their  servants,  and  retain  the  Fums  which  might 
be  imposed  as  fines,  and  to  withhold  their  wages 
during  the  time  of  their  suspension  or  absence  from 
duty  from  any  cause.  The  company  suspended 
one  of  their  servants  for  two  weeks  under  the 
rule,  and  at  the  expiration  of  the  two  weeks  they 
dismissed  him. 

Held — that  no  question  arose  as  to  whether 
the  rule  was  reasonable  or  unreasonable ;  that 
the  servant  was  in  the  company's  service  during 
suspension ;  and  that  when  he  was  dismissed 
there  was  no  rule  empowering  them  to  withhokl 
his  wages  during  the  period  of  suspension. 

Warbdrton  r.  Taff  Xale  Ey.  Co.,  (11(02)  18 
[T.  L.  R.  420— Div.  Ct. 

444.  Temporary  Illness  no  Bar  to  Action  fur 
WageK.'] — J'he  plaintiff  entered  the  defendant's 
service  for  a  periotl  of  five  years,  at  a  yearly 
salary,  the  plaintiff  undertaking  to  devote  the 
whole  of  his  time  to  the  defendant's  business. 
During  the  period  the  plaintiff  became  tempo- 
rarily ill,  and  was  in  consecpience  prevented 
from  performing  his  work:  otherwise  he  was 
ready  and  willing  to  perform  his  work. 


Held — tliat  the  ()laintiff  was  entitled  to  saLiry 
during  the  time  of  his  illness. 

Cuchwn  V.  Stones  ((1858)  1  E.  &  E.  248  ;  28 
L.  J.  Q.  n.  2.-> ;  5  Jur.  (xX.s.)  337  ;  7  W.  K.  134) 
followed. 

Warren  r.  Whittingham,  (19U2)  18  T.  L.  11. 

[508 — Bruce,  J. 

445.  Payment  otheriri.ie  than  in  Current  Coin 
— Deduction  of  Sum  for  Insurance  of  Master 
against  LiahiUti/  for  Injvrii  to  Workmen — Truck 
Act,  1S31  (1  &  2  Will.  4,  f.'37),  s.  3.]— A  master, 
when  paying  his  workmen  tiieir  wages,  handed 
to  each  a  slip  of  paper  on  which  was  written  a 
sum  of  money  equal  to  2d.  in  the  pound 
on  the  amount  of  flie  wages.  The  work- 
men thereupon  handed  this  sum  to  the  master. 
This  sum  was  to  [)rovide  for  insurance  premiums 
paid  by  tlie  master  to  cover  his  own  liability 
under  the  Workmen's  Compensation  Act,  1897. 
The  amount  so  paid  by  the  workmen  exceeded 
the  premiums  paid  by  the  master,  who  thus  made 
a  small  profit. 

Held — that  whether  or  no  the  master  had 
infringed  sect.  3  of  the  Truck  Act,  1891),  he  had 
clearly  not  made  a  payment  of  wages  otherwise 
than  in  current  coin  of  the  realm,  contrary  to 
sect.  3  of  the  Truck  Act,  1831. 

Owner  r.  Hooper,  (1903)  G7J.  P.  406  ;  89L.T. 
[130  ;    19  T.  L.  R.  601  ;    20  Cox,  C.  C.  518— 

Div.  Ct. 

446.  Deduction — Miner  not  in  Pit  at  Stijntlati  d 
Time — Delay  through  Cage  being  full — Reason- 
able Facilities  for  Miners  to  descend.] — The 
rule  ot  a  colliery  required  men  to  be  in  the  pit, 
or  in  the  cage,  by  7  a.m  ,  and  the  cage  was  kept 
running  from  6  a.m.  to  7  a.m.  to  take  them 
down.  The  plaintiff  arrive<l  about  6.40  a.m., 
got  his  lam{)  and  took  hisjilace  without  loitering 
at  the  end  of  the  queue  of  men  ;  but  owing  to 
the  number  of  men  waiting  he  was  late,  and  a 
deduction  was  made  from  his  wages.  He  brought 
an  action  to  recover  the  sum  lost,  but  the  county 
court  jutlge  decided  against  him  on  the  gitaind 
that  the  employers  had  provided  sufficient 
facilities  for  the  man  to  descend  in  time. 

Held,  on  appeal,  that  the  judge  was  right,  as 
the  defendant's  unpunctuality  was  not  occasioned 
by  anything  for  which  his  employers  were 
responsible. 

Williams      v.      Penrikyber     Navigation 
[Colliery    Co.,  (1903)  19  T.  L.  R.  490— 

Div.  Ct, 

447.  Deductions —  "  Workman'"  —  Employers 
and  Workmen  Act,  1875  (38  &  39  Vict.  r.  90), 
s.  10— Truck  Acts,  1887  (50  &  51  Vict.  c.  46), 
s.  2  ;  and  1896  (59  &  60  Vict.  c.  44,  s.  2.]— The 
respondents  were  the  occupiers  of  a  lace  factory. 
After  the  lace  was  removetl  from  the  machines  it 
had  to  go  through  the  process  of  having  the 
superfluous  threads  and  materials  removed, 
called  "clipping."  This  was  done  by  women 
clippers,  who  undertook  to  get  laces  clipped,  and 
who  applied  to  the  manufacturers  for,  and  took 
home,  lace  to  be  clipped.  They  were  not  em- 
ployed exclusively  by  any  one  firm,  but  might 
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take  hic'u  Irom  ililTuiuiit  firms  ;  they  might  refuse 
to  lake  any  work,  aiul  having  talven  it  they 
rai<,'ht  employ  other  persons  to  assist  them,  or 
do  it  tlu'inselves,  or  give  it  to  others  to  execute, 
tlie  films  having  no  control  over  them,  and  not 
being  obligrd  to  give  them  any  work.  The 
clippers  were  responsible  in  case  of  non-returr. 
of  the  lace,  and  weie  paid  weekly,  and  if  any 
damage  was  done  to  the  lace  a  reasonable  deduc- 
tion was  made  in  respect  thereof.  There  was  no 
notice  or  contract  in  writing  signed  by  the 
clippers  with  respect  to  the  deductions  \vithin 
sect.  2,  sub-sect.  1,  of  the  Truck  Act,  181)6. 

Held — that  the  clippers  did  not  come  within 
the  term  "  workmen  "  as  defined  by  sect.  10  of 
the  Km[)loycrs  and  Workmen  Act,  187.5,  and 
were  tlierefore  not  within  the  Truck  Act,  18!)i;. 

IiKjnim  V.  Ihinics  ((18.")7)  7  C.  &.  B.  11.5,  182) 
followed. 

Squire  r.  The  Midland  Lack  Co.,  Ld  ri!»()51 
[2  K.  B.  44S;  74  L.  J.  K.  B.  (ill  ;  «<)  J.  P 
257  ;  53  W.  K.  053  ;  93  L.  T.  2!)  :  21  T.  L.  K. 

460— Uiv.  Ct. 

448.  .Jiuhjmcnr  Drlc^Srt-off^Truch  Act,\m\ 
(1  .V:2  Will.  4,  ,•.  37),. y.  3.] -The  Truck  Act,  1831, 
makes  it  illegal  for  an  employer  to  deduct  from 
a  workman's  wages  a  sum  of  money  which  th  ; 
workman  has  been  ordered  by  a  petty  sessional 
Cdurt  to  pay  to  the  emploj'er  in  respect  of  a 
breach  of  contract  to  work. 

Decision  of  C.  A.  ([1904]  2  K.  B.  44  ;  73  L.  J 
K.  B.  575  ;  68  J.  P.  371  ;  52  W.  K.  564  ;  91  L.  T 
3  ;  20  T.  L.  R.  448)  reversed. 

Williams    r.    Nouth's    Navigation     Col- 

[lieries,  Ld.,  [1906J  A.  C.  130;  75  L.  J  K  B 

334;  70  J.   P.  217  ;  .54  W.   R.    485;  94   L.   T 

447  ;  22  T.  L.  R.  372— H.  L.  (E.) 


c  died  a  pay  note,  being  handed  to  each  work- 
man on  the  preceding  day.  The  total  amount  of 
work  done  each  day  was  ascertained  daily.  On 
Thursday,  .July  12th,  1906,  pay  notes  were 
handed  to  the  putters  showing  the  wages  due  for 
the  fortnight  ending  on  July  7th.  A  dispute 
arose  as  to  tiie  amount  due  to  one  of  the  putters, 
and  in  consequence  on  Friday,  the  13th,  the 
putters  declined  to  work,  thus  laying  the  pit 
idle.  The  putters  were  then  informed  "that  they 
had  broken  their  contracts  and  forfeited  all 
wages  since  the  conclusion  of  the  previous  fort- 
night, i.e.,  for  .July  9tli,  10th,  11th,  and  12th. 
On  the  following  Monday  the  putters  presented 
themselves  for  work,  but  were  refused  unless 
they  signed  on  afresh.  By  arrangement,  how- 
ever, they  resumed  work  on  the  next  day.  The 
plaintiff  clainred  for  four  days'  wages,  from 
July  9th  to  12th  inclusive,  and  damages  for 
breach  of  contract  in  not  allowing  him  to  work 
on  the  Monday,  contending  upon  the  latter  point 
that  laying  the  pit  idle  for  a  day  or  two  was,  to 
the  knowledge  of  the  defendants,  conniiou 
practice,  and  did  not  amount  to  a  repudiation  of 
the  contract  f(jr  service. 

Held— that  the  i)laintiff  was  not  entitled  to 
recover  for  breach  of  contract,  tlie  refusal  of  the 
men  to  work  justifying  their  dismissal ;  but  tliat 
as  each  day"s  wages  became  due  daily,  though 
not  payable  until  the  end  of  the  fortnight,  he 
was  entitled  to  recover  the  four  days'  wages. 

Decision  of  Div.  Ct.  ((1907)  97  L.  T.  98;  23 
T.  L.  R.  408)  affirmed. 

Parkin  r.  South  Hetton  Coal  Co.,  (1907) 
[24  T.  L.  R.  193— C.  A. 


449.  Wcrhhj  M',(;/r/or  SprciJieiJ  Hours— Bcfiiis 
for  Full-time  Work— Failure  to  put  in  Full 
'lime — Deduction  of  Bonus.'] — A  workwoman 
was  enn)loyed  at  8.y.  per  week  of  55i  hours,  with 
a  bonus  of  2.y.  [ler  week  for  full  attendance. 
I'linted  rules  posted  in  the  factory,  admittedly 
read  by  the  workwoman,  i)rovided,  inter  alia, 
that  "any  person  absetit  without  reason,  and  not 
assigning  satisfactory  reason,  shall  lose  bonus." 
The  woman  being  absent  for  a  (piarter  of  a  day 
witliout  sufficient  re.ison,  2.v.  4^/.  was  deducted 
froiii  the  weekly  sum  of  lo.y.  which  would  other- 
wise liave  been  payable  to  her,  viz.,  \d.  in  respect 
of  a  (piarter  of  a  day's  wages,  and  2*.  bonus. 

Held— that  the  deduction  of   the  2,y.  bonus 
was  not  an  offence  under  the  Truck  Acts. 
Deane  (-.Wilson,  [1906]  2  Ir.  R.  404— K.  B.  D. 

460.  l(W/r.v  fn-romin;/  due  dai/i/ ^  Pa i/aMe 
eae/i  Fort ni(iht- -Forfeit ure--lireach  of  '  «;«- I 
//•rtv/.J— The  plaintiff  was  a  putter  in  tlie  service 
of  a  colliery  com|.any,  his  duty  being  ti  draw  | 
cnal  in  tubs  underground.  His  wages  dei)eiided 
on  tlie  number  of  tubs  drawn,  ioid  were  payable 
fortnightly  (in  tile  Fridav  following  the  eiid  of 
each    fortniglil,  a  statement  of  the  wages  due. 


451.  Railway  Servant— Sick   Pai/— Right   to 
^^ages  during  Time  of  Illness.']— ThQ  plaintiff 
who  was  in  the  service  of  a  railway  company 
signed  an  undertaking  to  obey  the  rules  of  the 
company.     By  one  of  the  rules  he  was  required 
to  (and  tlid)  join  the  railway  company's  friendly 
society,  which  was  independent  of  the  company, 
but  to  the  funds   of  which   the   company  con- 
tributed.    Under  the  rules  of  the  friendly  society 
a  member  was  entitled  to  sick  pay  during  sick- 
ness, but  he  was  not  entitled  to  sick  pay  "whilst 
receiving  wagi  s  from  the  cumpany.     In  August, 
1904,  the  plaintiff  became  ill,  and  reeeived'sick 
pay  foi'  a  fortnight,  during  which  time  he  did 
not  ask  for  or  receive  wages.     In  February,  1905, 
he  became  ill  again,  and  received  sick  pay  until 
the    following    September,   when  tlie  coiupany 
gave  him  notice  to  terminate  his  employment. 
He  claimed  wages  from  February,   1905,  until 
his  discharge. 

Held— that  he  was  not  entitled  to  wages 
during  that  period. 

Niblett  r.  The  Midland  Ry.  Co.,  (1907)  96 
[L.  T.  462  ;  23  T.  L.  R.  240— Div.  Ct. 
Sec  alio  No.  426. 

W.   SEDUCTION  OF  SERVANT. 

462.  Fathers  Loss  of  Service  of  Daughter— 
Fridence — T7.v(7.y  to  Father's  House— Assisting  in 
IIou.ichold  m>rk.]—The  plaintiff's  daughter  was 


849 


MASTER   AND   SERVANT. 


850 


Seduction  of  Servant — Confinued. 

cngage<l  by  tlic  (lefeiidaiit,  who  was  a  publican, 
to  assist  in  the  public-house,  and  to  live  there 
with  board  and  lodging  at  8*.  a  week.  On  one 
day  of  the  week,  though  not  as  part  of  the  con- 
tract of  service,  the  girl  was  accustomed  to  go  to 
her  home  and  see  her  fathei'  and  mother,  and 
while  there  she  was  in  the  habit  of  doing  some  of 
the  household  work,  and  she  assisted  her  mother 
by  taking  care  of  the  other  children.  She  was 
seduced  by  the  defendant  while  she  was  in  his 
service. 

Held  —that  the  girl  was  in  the  actual  service 
of  the  defendant,  and  whilst  she  was  in  that 
service  the  father  had  no  legal  light  or  interest 
in  the  services  of  his  daughter,  and  that  there 
was  no  evidence  of  loss  of  service  to  support  an 
action  for  seduction. 

Whitbourne  r.  Williams,    [1901]    2  K.   B. 

[722  ;  70  L.  J.  K.  B.  933  ;  85  L.  T.  271  :  17 

T.  L.  11.  707— C.  A. 


453. — Seduction  ivhile  living  icith  Pai-ents — 
Child  hum  after  Death  of  Girl's  Father — Action 
hji  3Iothi'r.~\  —A  widow  brought  an  action  for 
tiie  seduction  of  her  daughter.  The  daughter 
was  seduced  in  the  lifetime  of  her  father,  and 
while  she  was  living  with  her  parents.  The 
fath'M'  died,  and  after  his  death  the  daughter, 
who  had  continiied  to  reside  with  the  plaintiff, 
rendering  her  the  ordinary  household  services, 
was  delivered  of  a  child,  the  result  of  the 
seduction. 

Held — that  the  action  was  not  maintainable. 

Hamilton  r.  Long,  [1905]  2  Ir.  R.  552—0.  A. 

454.  Evidence  of  Serrice — Sister  living  ivith 
Brother.'] — After  the  death  of  a  farmer,  his 
widow  and  three  children  resided  on  the  farm 
without  proving  his  will,  the  farm  being 
managed  by  the  widow  until  her  death  eight 
years  later.  Thenceforward  her  daughter,  who 
was  at  that  time  the  only  adult  member  of  the 
family,  became  manager,  paid  the  rent,  and  got 
receipts  in  the  names  of  her  father's  representa- 
tives. She  also  did  the  housework,  and  had 
charge  of  the  domestic  arrangements.  Seven 
years  later  the  elder  of  her  two  brothers  attained 
twenty-one,  and  from  that  time  he  worked  on 
the  farm,  and  was  rated  as  the  occu[)ier.  His 
sister  continued  her  domestic  work.  In  an  action 
by  the  brother  for  the  seduction  of  his  sister  :— 

Held  —that  there  was  evidence  to  support  a 
verdict  in  his  favour. 

Murray  r.  Fitzgerald,  [190G]  2  Ir.  K.  251— 

[C.  A. 

455.  Measure  of  Damages — blaster  suing  in 
respect  of  Seduction  of  Serautt—Loss  of  Serrice.  ] 
Wtiere  a  master  sues  for  damages  in  respect  of 
the  seduction  of  a  servant,  to  whoni  he  is  neither 
related  nor  in  loco  parentis,  he  can  only  recover 
out-of-pocket  expenses  for  the  loss  of  her 
services. 


McKenzie 


Hardinge,  (1906)  23  T.  L.  R.  15 
[  —  Sutton,  J. 
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I.  MEDICAL  PRACTITIONERS. 

Sec  title  Public  Authorities,  No.  13. 

1.  Breach  of  Confidence  —  Disclosures  — 
Whether  Actionable.'] — Information  obtained 
by  a  medical  man  by  examining  or  questioning 
a  patient  is  confidential,  and  ought  not  to  be 
disclosed  to  others  ;  but  it  must  depend  ujion  all 
the  circumstances  of  the  case  whether  any  dis- 
closure made  to  others  is  an  actionable  wrong. 

A.  B.  r.  C.  D.,  (1905)  7  F.  72— Ct.  of  Sess."^1pJ3M^ 

2.  Covenant  in.  restraint  of  Trade — Sale  of 
Medical  Practice  —  Covenant  not  to  ^^ set  vp" 
in  Practice — ]\\)t  to  "  Practise  "—  Breach.] — A 
doctor  who  sells  his  practice,  and  covenants  not 
to  "  set  up  in  practice  "  within  the  district,  does 
not  break  it  by  attending  two  or  three  of  his 
former  patients  at  their  express  request — at  any 
rate,  where  he  does  not  lay  himself  out  to  procure 
such  request  to  be  made. 

Such  a  covenant  may  be  broken  without 
having  any  residence  or  place  of  business  within 
the  district. 

A  covenant  not  "  to  practise  "  is  wider,  and 
would  probably  be  broken  by  the  mere  attend- 
ance on  a  patient  at  his  request. 

Robertson  v.  Buchanan,  (1904)  73  L.  J.  Oh. 
[408  ;  90  L.  T.  390— C.  A. 

3.  ''  Phgsieian" — "  Wilfullg  and  faUely" 
pretendin'q  to  he—Medical  Act,  1858  (21  &  22 
Vict.  c.  90),  s.  W— Medical  Act,  1886  (49  &  50 
Vict.  c.  48),  s.  6.] — A  licentiate  of  the  Society 
of  Apothecaries  of  L-jndon  registered  since  the 
coming  into  operation  of  the  Medical  Act,  1886, 
and  therefore,  by  sect.  6  of  that  Act,  entitled 
to  practise  medicine,  surgery,  and  midwifery,  is 
not  entitled  to  describe  himself  as  a  physician. 

If  the  licentiate  incorrectly  describes  himself 
as  a  physician,  but  does  not  do  so  "  wilfully  and 
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falsely,'"  lu'  cannot  be  convicted  iiiuler  sect. 


40 


of  the  Meilical  Act,  KS58. 

IIuNTJKU  r.  Clare,  [ KS'.Ct]  1  Q.  li.GSr,  ;  OS  L.  J. 

(()    b   278  ;  (.3  J.  r.  -^^^  ;  -17  W.  11.  394  ;  80 

L.  T.  U)7  ;  15  T.  L.  11.  1(31  -  Div.  Ct. 

11.  DENTISTS. 

(a)  Unregistered  Persons. 


(b)  Dental  Companies. 

7.  InfiiniKifitin  hy  At torncii- General — Injunc- 
tion.]—Cert  am  persons  formed  a  comiiaiiy  under 
the  Companies  Act,  with  the  title  of  "Mr. 
Appleton,  Surj,'eon-l)entist,  Limited,"  for  the 
following  objects  (inter  alia)  :  to  carry  on, 
through  competent  persons,  the  business  of  den- 
tists or  dental  surgeons  in  the  United  Kingdom, 
and  for  that  purpose  to  employ  suitable  persons, 
and  to  purchase,  hire,  or  procure  suitable  instru- 
ments, furniture,  and  fittings;  and  they  carried 
on  and  advertised  such  business.     None  of  the 


4.  Su pjihi  of  FaUr  Teeth — Ri(//it  to  Berorer —  directors  or  other  persons  forming  the  company 
Uentistx  Jr/',"l878  (41  &  42  Vict.  e.  33),  .«.  5.]—  j  ^^.^^^  qualified  dentists.  The  Attorney-General 
A  person  who  was  not  registered  under  the  biougtit  an  information  alleging  that  the  corn- 
Dentists  Act,  1878,  as  a  legally  qualified  medical  j,j^j,y  ^^.j^g  formed  for  the  fraudulent  purpose  of 
I)ractitioner,  made   and  supplied  a  set  of    false    dt,ceiving  the    public,    by    falsely   representing 

that  the  business  was  carried  on  by  persons 
registered  under  the  Dentists  Act,  1878,  and  for 
the  purpose  of  injuring  and  defrauding  pereons 
duly  so  registereii.  The  company,  the  signatories 
to  the  memorandum  of  association,  and  certain 
directors  named  as  special  defendants,  not 
delivering  any  defence,  and  it  being  admitted 
that  the  company  was  in  liquidation. 

Held — that  the  Attorney-General  suing  in 
the  public  interest  to  prevent  an  admitted 
fraudulent  attempt  to  evade  statutory  provisions, 
was  entitled  to  an  injunction,  and  that  the 
costs  of  the  proceeiliugs  should  be  paid  by  the 


I 

teeth. 

Held— that  there  was  nothing  in  the  Act  to 
prevent  him  recovering  the  price  of  the  teeth 
(as  distinct  from  charges  for  fitting  them  and 
for  fiUingi?). 

Hennan  &  Co.,  Ld.    r.  Duckworth,  (1904) 
[90  L.  T.  r,4f)  ;  20  T.  L.  R.  436— Div.  Ct. 

5.  Iliiiht  to  ><ye  for  Fees — Itight  to  iue  in  re- 
.y/ert  of  materials — Cheque  r/iren — Dishonour — 
Dentists  Act,  1878  (41  &  42  Vict.  c.  33),  ss.  3,  5.] 
—Although  under   sect.  5  of  the  Dentists  Act, 


1878,  an   unregistered  person  cannot  recover  a  •  ^       j^j  defendants. 

fee  for  the  performance  of  a  dental  operation,  he    ' ' 

can  sue  for  the  price  of  material,  e.ff.,  false  teeth  ,  Attorn ey-Gener 


and  gold  fittings,  supplied  by  him. 

Hennan  .$■  Co.  v.  JJurkwurth  ((1904)  90  L.  T. 
540  ;  20  T.  L.  K.  43G— Div.  Ct.,  sujira)  followed. 

Qutere,  whether,  if  a  cheque  be  given  in  re 


Appleton,   (1907)   1 
rir.  R.  252— M.R. 


8,  Xame  of  Propoited  Company  invoicing  False 
Jlepresentat ion— lief usal  to  Begixter— Companies 
Aet,  18()2(25&  2(i"  Vict.  c.  89),  s.  6.]— It  was 


spect  of  fees,  and  then  dishonoured,  an  action  |  proposed  to  register  a  company  to  carry  on  the 


can  be  maintained  on  the  cheque  notwithstandin 
sect.  5. 

Skymour  r.  Pickett,  [190.-)]  1   K.  B.  715  ;  74 
[L.  J.  K.   B.  413  ;  92  L.  T.  579  ;  21  T.  L.  R. 

302— C.  A. 

6.  Fsing  Dr.terijition  im/ili/iiig  I'egistration — 
Unregistered  Person  huying  I'nirtiee  <if  a  Jtegis- 
tered  JJentiM — Keeping  up  Latter's  yame-plate 
icith  (^uali/ieations — (^ue.stion  of  Fact — Dentist 
Aet,  1878  (41  &  42  Vict.  e.  33),  s.  3.]— It  is  a 
(luestion  of  fact  wheti.er  a  person  has  or  has  not 
taken  and  used  an  addition  or  description 
implying  that  he  is  registered  under  the  Dentists 
Act. 

The  respondent,  not  being  a  registered  dentist, 
bought  a  jiractice  from  the  executors  of  a 
deceased  dentist.  He  put  uji  his  own  name  on  a 
slab  without  any  description  or  (jualificalion, 
bul  retained  two  pl;itcs  with  his  predecessor's 
name  and  ipialificatioiis  on  them.  The  magis- 
trate held  that  he  had  not  ••  takon  or  used  an 
addition,  <U's<;ript  ion,  \c.."  and  dismissed  the 
summons. 

Held  that  the  Court  could  not  interfere, 
though,  .srw /;/*•,  they  nii.i;ht  have  come  to  a  dif- 
ferent conclusion  themselves. 

Brown  >:  Wihtklock.  (1903)  19  T.  L.  R.  524  ; 
[67  J.  B.  451— Div.  Ct. 


business  of  extracting  teeth  and  making  artificial 
teeth  under  the  name  of  "  !^.  G.  Rowell,  Dentist, 
Ld."  Neither  S.  G.  Kowell,  nor  any  of  the  other 
si.x:  signatories  to  the  memorandum  was  registered 
as  a  dentist. 

Held— that  the  registrar  had  rightly  refused 
to  register  the  company,  as  its  name  involved  a 
false  representation  liable  to  mislead  the  public. 
RE.X  (-.Registrar OF  Joint  Stock  Companies 

[FOR  Ireland,  (1904)  2  Ir.  R.  634— K.  B.  D. 

9.  Takinei  or  I'sim/  the  Xame— Company  — 
Dentists  Aet,  1878  (41  &  42  Vict.  c.  33),  . v.  3. ]— 
The  word  "  person  "  in  the  Dentists  Act,  1878, 
relates  only  to  an  individual,  and  does  uot 
embrace  a  corporation  or  company. 

A  company  by  assuming  a  name  which  Includes 
the  words -'"surgeon-dentists"  does  not  become 
liable  to  a  prosecution  under  the  Act  for  using  a 
name,  title,  addition,  or  description  implying 
that  it  is  registered  under  the  .\ct. 
O' Duffy  r.  J  a  fee,  [1904]  2  Ir.  R.  27— K.  B.  D. 

10.  Cxe  of  Word  '■  Dentisf—Itegi^tration 
under  (  ompaniex  Aet.-<— J njuiietion— Dentists 
Aet.  1878  (11  A:  42  Vict.  e.  33),  .v.  3.]— Although 
it  has  been  held  that  the  word  "pers(.n"  m 
1  sect.  3  of  the  Dentists  Act,  1878,  does  not 
include  artificial  persons,  yet  at  the  suit  of  the 
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Dentists--^''/////'"'''/. 

Attoniev-Genoral  a  limited  C()iii]Kuiy  may  bo 
iL'stiaiii' (I  fio  M  usiiii;;  the  word  demist  (or  its 
syiioiiyms)  in  such  a  way  as  to  amnuiit  to  a  falsi; 
rqireseiitation  to  tlic  public  that  the  individuals 
foi'iiiingor  emjildyed  by  the  eonipauy  are  (juaJi- 
tied  dentists. 

ATTOUNEV  GENKIiAFi      r.       M  VDDLETONS,       LD., 

[(iyU7)  1  Ir.  ii.  -171— Barton,  J. 

11.  Cxi/If/  Title — One  Mdti  Company — TIic 
Ih'iifixtx  Art,  1878  (41  &  42  Viet.  r.  83),  i  3.]  — 
The  appellant,  not  being  a  registered  person 
under  the  Dentists  Act,  1878,  or  a  legally  quali- 
lied  medical  ]))actitioner.  was  summoned  for 
using  an  additional  title,  "German  Dental 
Institute,  West  Central  Dental  Institute, 
Limited.  '  imjilying  that  he  was  registered 
uniler  the  said  Act  or  was  specially  qualified 
to  practice  dentistry. 

Hkld  — that  he  was  rightly  convicted. 

I'ANHAus    V.   Brown,    (11)04)   (38  J.   P.    43.")— 

[Div.  Ct. 

(c)  In  General. 

12.  "  Profexsionul  Mlxcondvct'" — Partnership 
— Erasing  JS'aine  from  Dentixts''  Ileqister — Eri- 
drncc-lJentiists  Act,  1878  (41  &  42  "Vict.  c.  33), 
.".  13.] — Articles  of  partnership  between  the 
plaintiff  and  the  defendant,  who  were  dentists, 
provided  that  if  either  partner  should  at  any 
tiuK!  during  the  continuance  of  the  partnership 
be  guilty  of  iiiofe.-sional  misconduct,  or  of  any 
act  which  was  calculated  to  bring  discredit  upon  ' 
or  injure  the  other  partner  or  the  business,  or  1 
shoukl  become  incapable  by  reason  of  lunacy 
or  otherwise  to  take  his  part  in  the  piofession 
or  business  of  a  dentist,  the  other  partner  should 
be  at  liberty  to  give  notice  in  writing  of  his 
iidention  to  determine  the  partneiship.  The 
defendant  gave  the  plaintiff  notice  to  determine 
the  piirtneiship  upon  the  ground  that  he  had 
been  guilty  of  professional  misconduct.  It  was 
proved  that  the  plaintiff  was  a  shareholder  and 
tlirector  of  a  eomijany  which  carried  on  a  dental 
1-usiness,  and  which  emi>loyed  unregisteied 
jjersons  to  attend  piitients,  and  which  advertised 
ijy  means  of  jiamphlets.  'Ihe  General  Medical 
Council,  acting  under  the  Dentists  Act,  1878, 
made  an  order  upon  the  report  of  a  committee, 
directing  the  registrar  to  erase  from  the  Dentists' 
Register  the  name  of  the  plaintiff,  upon  the 
ground  that  it  had  been  proved  that  he  had 
been  guilty  of  conduct  which  was  "  infamous 
or  disgraceful  in  a  professional  respect  "  within 
sect.  13  of  the  Act.  The  defendant  tendeied  in 
eviilence  the  order  of  the  Medical  Council  and 
the  report  of  their  committee  to  show  that  the 
jilaintitf  had  been  guilty  of  piofessional  miscon- 
iluct  within  the  meainng  of  the  ])artneiship 
articles.  Wanington,  J.  held  that  the  evidence 
was  not  admissible,  and  that  upon  the  facts 
proved  the  plaintiff  was  not  guiltj'  of  profes- 
sional misconduct  within  the  meaning  of  the 
articles.     Upon  appeal  ; 

Held — that  upon  th    facts  proved  at  the  trial 
the   defendant    was  entitled  to    "ive   notice  to 


determine  the  [)arlnersliip.  I'.y  the  whole 
Court: — The  removal  of  the  defendant's  name 
from  the  register  rendered  him  incapable  of 
taking  his  i)art  in  the  profession  or  business  of  a 
dentist  within  the  meaning  of  the  partnership 
ileeel. 

Further,  no  distinction  could  be  drawn  between 
"  professional  misconduct "  in  the  articles  and 
"conduct  infamous  or  disgraceful  in  a  pro- 
fessional respect  "  in  the  Act  of  Parliaffient. 

By  Cozins-Hardy,  M.R.,  and  Buckley,  L.J.  : 
The  order  of  the  General  Meilical  Council  was 
priind  facie  evidence  that  the  plaintiff  was  guilty 
of  statuttiry  misconduct,  though  evidence  to 
rebut  it  was  admissible. 

Decision  of  Warrington.  J.  ([1907]  1  Ch.  420  ; 
7(5  L.  J.  Ch.  265  ;  96  L.  T.  255  ;  23  T.  L.  li.  274) 
reversed. 

Hill  r.  Clifford  ;  Clifford  v.  Timms  ;  Clif- 
[ford  r.  Phillips,  [1907]  2  Ch.  236;  76 
L.  J.  Ch.  627  ;  97  L.  T.  266  ;  23  T.  L.  II.  601— 

C.  A. 

Affirmed  on  the  ground  that  the  advertise- 
ments clearly  amounted  to  professional  miscon- 
duct.    24  T.  L.  R.  112— H,  L. 

III.  VETERINARY   SURGEON. 

13.  "  Licensed  Medical  Practitioner.''] — A  duly 
qualified  veterinary  surgeon  is  a  "  licensed  medi-. 
cal  practitioner  "  within  the  n.eaning  of  those, 
words  in  the  exemjition  schedule  of  the  Iiish 
Juries  Act,  1876. 

Rex  r.  Clare  County  Council,  [1".i04]  2  Jr.  R. 

[569— K.  B.  D. 

lY.  SALE   OF   POISONS. 

14.  Agent — Canraxser  for  Orders — Autlioritij 
to  receive  Moneij — '' Seller '^  —  I'liarmacij  Act, 
1868  (31  &  32  Vict.  c.  121),  s.  15.]— In  an'action 
in  a  county  court  to  recover  a  penalty  under 
sect.  15  of  the  Pharmacy  Act,  1868,  ficmi  the 
defendant,  a  shopkecjier,  for  having  sold  a  poison 
without  being  a  duly  registered  chemist,  the 
judge  found  as  a  fact  that  the  defendant  acted 
as  agent  only  for  a  chemical  company,  and  was 
in  the  position  ineiely  of  a  canvasser  for  orders 
with  authoiity  to  receive  money  on  account  of 
the  company;  and  that  the  defendant  was  not 
the  "  seller  "  of  the  jioison  within  the  Act. 

Help — that  as  the  county  court  judge  had 
found  as  a  fact  that  there  was  no  contract  of 
sale  as  between  the  defendant  and  the  purchaser, 
and  as  there  was  evidence  to  support  the  fintling, 
the  Court  could  not  interfere. 

Judgment  of  Div.  Ct.  ([1900]  1  Q.  B.  454  ;  69 
I  L.  J.  Q.  B.  289  ;  64  J.  P.  168  ;  48  W.  R.  335 ;  8] 
I  L.  T.  821  ;  16  T.  L.  R.  139)  affirmed. 

Pharmaceutical  Hocietv  r.  White,  [1901] 
[1  K.  B.  601  ;  70  L.  J.  K.  B.  386  :  (i5  J.  P. 
340  ;  49  W.  R.  407  ;  84  L.  T.  188  ;  17  T.  L.  R. 

262— C.  A. 

15.  Vennin-liiUer  containing  "  Poisononx  Vege- 
tahlr  Alkaloid'' — Sale  to  Perxonx  vnlinoirn  to 
Seller — Jtexoliition  of  Council  of  I'harmacciiiical 
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Sale  of  Toisons—Ciiiitiniied. 

Societ  11— Order  of  I'rlnj   (hinicil  —  Phanndci/ 

Art,  1868  (31  &  32  Vict  <-.  121 ),  .v.v.  2,  1 7,  Sr/,rJ.  A .] 

A  chemist  sold  to  a  person  uiiku  -wii  to  him, 

and  not  introduced  by  any  person  known  to 
him,  a  vermin-killer  which  was  labelled  "  Poison '' 
and  contained  1  per  cent,  of  "  veratiine,"  whicli 
is  a  poisonous  vegetable  alkah)id,  and  ihereforc 
within  Part  I.  of  Sehed.  (A.)  of  the  Pharmacy 
Act,  I8(;8.  Sect.  2  of  that  Act  provides  that  the 
Pharmaceutical  Society  may  by  resolution  declare 
that  any  article  ought  to  be  deemed  a  poison 
within  the  Act,  and  that  upon  the  resolution 
being  approved  by  the  Privy  Council  such 
article  shall,  after  advertisement,  be  deemed  a 
poison.  Sect.  17  of  the  Act  prohibits  the  sale 
of  any  poison  included  in  the  first  part  of 
Sched.  (A.),  or  added  thereto  under  sect.  2,  to 
any  person  uidcnown  to  the  seller  unless  intro- 
duced by  some  person  known  to  the  seller.  A 
resolution  of  the  Pharmaceutical  Society  in 
18G9,  duly  approved  ami  advertised,  declared 
that,  iitfer  alia,  "  every  compound  containing 
I)oison  within  the  meaning  of  the  Pharmacy  Act, 
1861),  when  prepared  or  sold  for  the  destruction 
of  vermin,"  ought  to  be  deemed  a  poison  within 
the  meaning  of  the  Act ;  and  at  the  same  time 
declared  that  certain  other  articles  ought  to  be 
deemed  poisons  in  the  first  part  of  Sched.  (A.) 
to  the  Act. 

The  chemist  was  charged  with  uidawfully 
selling  a  poison  to  some  person  unknown  to  him, 
and  not  introduced  to  him  by  some  person  known 
to  him,  contrary  to  the  Pharmacy  Act,  18G8. 

Held— that  the  resolution  of  the  Pharma- 
ceutical Society  in  1869  placed  the  article  in 
Part  I.  and  not  Part  II.  of  Sched.  (A.)  of  the 
Act,  and  that  therefore  the  api)ellant  was  not 
guilty  of  the  offence  charged  against  him. 

BUOWN  r.  Lkggktt,  [1906]  1  K.  B.  330  ;  75 
\L.  J.  K.  V,.  193  :  70  J.  I*.  109  ;  5^  W.  R.  362  ; 
94  L.  T.  200  ;  22  T.  L.  K.  180  ;  21  Cox,  C.  C. 

114— Di v.  Ct. 
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IX.  Streets 
(r/)  Breaking  Up 
(/y)  Laying  Out 
(r)    Obstruction 
{d)  Paving  and  Making  Up 
(e)    Widening    . 
(/)  In  General 

X.  Water  Supply 

XI.  Miscellaneous 
A)id  xee  titles  Commons, 

WAYS, 

I.  BUILDINGS. 

(a)  In  General. 

1.  C'ongiructhui  of  Sfi/tiitrs — Z)(i{-J;  Conijxoiii 
aiitlHirixed  hij  Special  Sfatiiff^Incon.sisfpiici/ 
irit/i  General  Statute — Siirreij  C'oiiniierrial  Dock 
Art,  18!I4  (o7  &  r,8  Vict.  p.  Ixvii.),  .y.  ^—Metro- 
jwllit  Maiiatiewent  Act,  lSo.5  (19  &  20  Vict. 
c.  120),  .V.  7(;.]  —  The  appellants  were  a  dock  com- 
pany incorporated  by  Act  of  Parliament.  In 
1894  the3'  obtained  an  Act  authorising  them  to 
extend  and  alter  their  works.  In  carrying  out 
such  alterations  and  extensions  the  appellants 
were  obliged  to  pull  down  certain  premises, 
including  a  workshop  for  fitters,  and  rebuild 
them  on  another  site  within  the  ambit  of  the 
dock  premises. 

Held — that  there  was  no  duty  on  the  dock 
company  to  give  notice  of  the  intended  erection 
of  such  building  under  sect.  7(j  of  the  Metropolis 
Management  Act,  18")"),  as  the  control  of  the 
local  authority  under  that  Act  was  inconsistent 
with  the  powers  conferred  upon  the  appellants 
under  their  statutory  authority. 

Chaniuj  Cross  and  Strand  Electricity  SjijipJij 
Corporation  v.  Woodthorpe  ((1903)  (57  J.  P. 
28()  ;  88  L.  T.  772— Div.  Ct.,  No.  22,  infra) 
distinguished. 

SUIiREY  COMMEl'.CIAL  DoCK  Co.  r.  BeRMONDSEY 

[I'.OUOUGH  t'diNClL,  [1904]  1  K.  15.  474  ;  73 
L.  J.  K.  B.  293  :  «8  J.  P.  1.55  ;  52  W.  R.  446  ; 
90  L.  T.  123  ;  20  T.  L.  E.  208  ;  2  L.  G.  R.  356 

Div.  Ct. 

2.  Ijixtrirt  Surrrijorx — Fees — Schiol  Board 
Land  —  Mefrojw/ita'n  Jluildinij  Act,  1855  (18 
&  19  Vict.  c.  122)  —  London  BniUlinq  Act, 
1894  (57  &  58  Vict.  e.  ccxiii.),  ss.  21,  154.]— 
Under  sect.  21  of  the  London  Building  Act, 
1894,  the  distiict  surveyor  can  only  claim  the 
fees  allowed  by  the  Metropolitan  Building  Act, 
1855,  for  his  services  in  respect  of  buildings 
erected  subs,  quently  to  the  coming  into  opera- 
tion of  the  London  Building  Act,  1894,  u|)on 
lands  which  belonged  to  the  School  Board  foi- 
London  at  the  time  of  the  coming  into  operation 
of  that  Act. 

MaRSLAND  r.  WaLLIS  &    SONS,  (1901)   65   J.   P. 

[166— Div.  Ct. 

3.  District  Siirn-i/iir — Fees — Buildrrs  Lia- 
hiUty — Owner  s  Liability — Period  of  Limitation 
— London  Jlvildiny  Act,  1894  (57  &  5,S  Vict. 
c.  ccxiii.),  ss.   154,   157 — Svnnnarij  Jurisdiction 


Act,  1818  (11  &  12  Vict.  c.  43),  s.  11.]— Sum- 
monses were  issued  to  recover  fees  due  to  the 
respondent  as  district  surveyor  under  sect.  157  of 
the  London  Building  Act,  1894.  The  roofing  of 
the  houses,  of  which  the  appellant  was  owner,  was 
completed  in  December,  1899,  and  it  was  agreed 
by  both  parties  that  at  the  exjjiration  of  fourteen 
days  from  December,  1899,  i.e.,  not  later  than 
January  14th,  1900,  the  surveyor  became  entitled 
to  the  fees  claimed.  Between  .January  17th.  1900, 
and  September  10th,  he  delivered  bills  to  the 
builder,  specifying  the  amount  of  the  fees.  On 
July  2nd,  1900,  the  builder  became  bankrupt, 
and  on  October  20th,  1900,  the  respondent  de- 
livered to  the  appellant  proper  bills  specifying 
the  amount  of  tlie  fees,  and  demanded  payment 
t  hereof. 

Held — that  the  six  months — the  period  of 
limitation  fixed  for  taking  pioceedings  by  sect.  11 
of  the  Summary  Jurisdiction  Act — did  not  begin 
to  run  until  a  bill  had  been  delivered  to  the 
builder:  and  that  thesix  monthsdidnot  begin  to 
run  as  against  the  owner  until  lie  had  received  a 
bill  under  sub-sect.  2  of  sect.  157  of  the  London 
Building  Act,  1894. 

CoRBETT  r.  Badger,  [1901]  2  K.  B.  278;  70 

[L.  J.  K.  B.  (;40  :  65  J.  P.  552  :  49  W.  R.  539  ; 

48  L.  T.  602  ;  17  T.  L.  R.  474— Div.  Ct. 

4.  District  Surreyurs — Fees — Wooden  Struc- 
tures —  Stands  to  rietv  I'nhlic  Processio?i  — 
Lnspection — Transfer  of  Duties  of  District 
Surveyor — Jjondon  Buildiny  Act,  1894  (57  &  58 
Vict.  c.  ccxiii.),  ss.  84,  145 — T^ondun  d'orernnient 
Act,  1899  (62  &  63  Vict.  c.  14),  Sched.  JL, 
Fart  L.'\ — The  duties  of  district  surveyois  as  to 
insi)ection  of  wooden  structures  in  the  Metropolis 
under  -the  London  Building  Act,  1894,  have  not 
been  transferred  by  the  London  Government 
Act  to  the  borough  councils  and  their  ofhcers, 
and  notice  nndtr  sect.  145  of  the  London 
Building  Act,  1894,  must  still  be  served  upon 
them.  The  district  surveyors  are  entitled  to 
fees  where  the  case  is  a  proper  one  for  their 
inspection. 

VVEiSTMINSTER    CORPORATION    r.  WATSON   AND 

[Others,  [1902]  2  K.  B.  717  ;  71  L.  J.  K.  B. 
(i03  ;  87  L.  T.  32(i  :  18  T.  L.  R.  621  ;  51  W.R. 

300— Div.  Ct. 

5.  Keir  Buildiny — Consent  of  London  Covnty 
Council — Crystal  J'alaee  Act,  1881  —  Exemption 
— London  Build iny  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  s.  22.] — By  sect.  21  of  the  Crystal 
Palace  Act,  1881,  it  is  provitled  that  "the  main 
building,  conservatories,  and  waterworks  of  the 
company,  and  the  conveniences  and  other  works 
immediately  connected  therewith,  shall  be  ex- 
empted from  the  operation  of  Part  I.  of  the 
Metropolitan  Building  Act,  1855,  and  of  any 
other  Act  amending  the  same,  but  this  ex- 
emption shall  not  extend  to  any  dwelling- 
hou.-e  or  building  except  as  aforesaid  upon  any 
part  of  the  property  of  the  conn)any."  The 
Crystal  Palace  Company  built  polo  pony  stables 
a  quarter  of  a  mile  away  from  the  main  build- 
ings, without  having  obtained  the  approval  of 
the    council   required    by  the    London  Buikling 
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Buildings — Contnineil. 

Acts,  IS'.tl,  and  the  London  Building  Act,  1894, 
Amendment  Act,  181)8, 

He^d — that  the  words  in  sect.  21,  "  work-i 
immediately  connected  therewith."  meant  works 
connected  with  the  main  buillin'^ — that  is  to  sa}% 
the  physic  d  structure,  not  the  objects  of  the 
company,  and  that  the  jjolo  pony  stables  were 
accordingly  not  exempted  from  the  provisions  of 
the  London  Building  Acts. 

Crystal  Palace  Co.  v.    London  County 
[Council,  (1900)  16  T.  L.  R.  184— Div.  Ct. 

6.  Xew  I?uildiiii/.s  —  Forecourt  or  Space  — 
Distil ncc  from.  Centre  of  lioniLvaii  —  London 
liiiiUVnig  'Act,  1894  (57  "&  .58  Vict.'  c.  ccxiii.), 
■IS.  13,  14,  200  (2).]  —  The  respondents  were 
summoned  by  the  appellants,  under  sects.  18,  14 
and  200  (2)  of  the  London  Building  Act,  1894, 
for  having  neglected  to  comply  with  a  noticj 
served  on  them  under  those  sections,  recjuirinj 
them  to  cause  the  space  between  the  external 
wall  of  a  certain  new  building  and  the  roadway 
to  be  at  a  distance  not  less  than  the  prescribed 
distance  from  the  centre  of  such  roadway. 

The  respondents  had  erected  a  new  building, 
whose  external  wall  was  not  less  than  the  pre- 
scribed distance  from  the  centre  of  the  roadway. 
At  the  time  of  the  erection  of  this  building,  and 
for  probably  thirty  years  prior  thereto,  there 
existed  a  boundary  wall  of  a  garden  between  i 
the  building  and  the  street,  and  this  was  left 
standing,  and  this  portion  of  old  wall  was 
inclosed  by  railings,  but  of  these  railings  no 
complaint  was  made.  The  wall  itself  was 
within  the  prescribed  distance  from  the  centre 
of  the  roadway. 

Held — that  the  appellants  had  no  right  to 
give  the  notice,  there  being  no  offence  under 
the  Act. 

London  County  Council  /■.  Aylesbury  Dairy 

[Co.,  Ld.,   [1S9S]    1    (l  B.  10(1  :  C.l  .L  P.  7'>\)  ; 

67  L.  J.  Q.  B.  24  ;  77  L.  T.  410— Div.  Ct. 

7.  New  Bnililing — Old  Site — Occnpntion  of 
same  Amount  of  Space— lie-erected  Buildinii — 
fAindoii  Building  Act,  1894  (.57  &  58  Vict. 
c.  ccxiii.),  .s.  13  (I),  (.5).]— The  respondents  were 
erecting  two  new  buildings  to  be  used  as  factories 
on  a  site  recently  oecui)ied  by  six  small  dwelling- 
houses,  and  the  yards  and  outbuildings  thereof. 
The  height  of  the  said  dwelling-iiouses  was 
2S  feet,  and  the  proposal  factories  about  52  feet. 
The  factories  were  to  ha  erected  so  that  their 
external  walls  were  in  the  same  line  as  the 
external  walls  of  the  old  dwellings,  but  were 
9  feet  or  10  feet  less  than  the  prescribed  distance 
from  the  centre  of  the  roadway,  but  no  more 
land  was  occupied  by  th&  factories  than  by  the 
old  dwelling-hou.ses. 

Held — that  the  respondents  were  entitled  to 
erect  the  factories  as  coming  within  the  proviso 
to  sect.  13  (5)  of  the  London  Building  Act, 
1894. 

London  County  Council  r.  Patman  and 

[FOTHERINGTIAM,    (]9():{)    (17    J.     P     285  ;     1 
L.  (J.  11.  519— Div.  Ct. 


8.  Plans — Failure  to  gire  Notice  of  Ohjection 
— Allowini/  Work  to  Proceed — Notice  if  Irregn- 
laritif—Lo'idcn  Building  Act,  1894  (57  &'58 
Viet.  c.  ccxiii.),  ss.  75, '  150.  151,  1.53  (1).]— A 
summons  was  taken  out  against  the  respondent 
by  the  appellant,  a  district  surveyor,  for  default 
in  complying  with  a  notice  of  irregularitj'  given 
by  the  api)ellant  under  sect.  151  of  the  London 
liuilding  Act,  1894,  requiring  the  respondent  to 
divide  a  building  by  party  walls  as  provide<l  by 
sect.  75  of  the  Act.  The  magistrate  found  as 
a  fact  that  the  appellant,  after  receiving  the 
plans,  allowed  the  work  to  proceed  without 
serving  notice  of  objection  under  sect.  150  of  the 
Act,  and  he  dismissed  the  summons  on  the 
ground  that  the  appellant,  by  omitting  to  give 
such  notice  of  objection,  had  deprived  the  respon- 
dent of  the  right  of  appeal  conferred  by  sect.  150, 
and  was,  therefore,toolatetotaketheproceedings. 

Held  —  that  the  failure  to  give  notice  of 
objection  under  sect.  150  was  no  bar  to  the  pro- 
ceedings, and  that  the  case  must  go  back  to  the 
magistrate  to  be  considered  on  the  merits. 

COGGIN  r.  Duff,  (1907)  71  J.  P.  304  ;  9(1  L.  T. 
[G70  ;  5  L.  G.  R.  G15— Div.  Ct. 

And  see  under  (g)  PARTY  Walls,  col.  875. 

9.  Plana — Bi'-huilding  on  old  Site — Plans  of 
old  Building — Plans  of  Building  to  he  Erected — 
Objections --London  Building  Act,  18!I4  (57  &;  58 
Vict.  c.  ccxiii.),  s.  43.] — The  plans  which  must 
be  certitied  under  sect.  43  of  the  London  Build- 
ing Act,  1894,  as  a  condition  of  the  right  of 
re-building  on  the  site  of  domestic  buildings 
existing  at  the  commencement  of  the  Act,  are 
not  confined  to  the  basement  or  ground  plan, 
but  must  include  plans  showing  the  sections, 
elevations  and  areas  of  the  several  floors  of  the 
building. 

Paynter  r.  Watson,  [1898]  2  Q.  B.  31  ;   fi2 

[J.  P.  4(J7  ;  G7  L.  J.  Q.  B.  (540;  14  T.  L.  R. 

397  ;  4(5  W.  R.  (;55— Div.  Ct. 

10.  London  Building  Act — Dangerous  Struc- 
ture— Service  of  Summons — Oicner — Sum.mary 
Jurisdicti  in  Act,  1848  (1 1  i:  12  Vict.  c.  43),  s.  1  — 
London  Jinilding  Act,  IS94  (57  &  58  Vict. 
c.  ccxiii.),  s.  188  (1).  ] — The  procedure  for  the 
service  of  a  summons  under  sect.  188  (1)  of  the 
Ijondon  Pxiilding  Act,  1894,  is  only  available 
whe.'c,  after  oniinary  inquiry  the  person  cannot 
be  found  or  identified.  When  by  such  inquiry 
the  person  on  whom  the  summons  is  to  be  servetl 
can  be  fountl  or  identified,  then  the  sunnnons 
must  be  served  according  to  sect.  1  of  the 
Summary  Jurisdiction  Act,  1848. 

REG.r.  Mead,  [1898]  1  Q.  B.  110  ;  18  Cox,  C.  C. 
[(•.70:  C.l  J.  P.  759:  67  L.  J.  Q.  B.  874;  77 
L.  T.   462;  14   T.   L.   R.   14;  46   \V.   R.  61— 

Div.  Ct. 

(b)  Building  Line. 
(1)  In   General. 

11.  Ap/n-al — (iencral  Line  of  Jluildings  de- 
fined by  Superintending  Architect  —  Paihcag 
Comp  inifs  J'reuiiscs  —  Iliglit  of  Tribunal  of 
Apfieal    to    set    aside    Jjine   an   Dcjined.^  —  By 


8(U 


METROPOLIS. 


862 


Bmliings—Cont'Dmrd. 

sect.  31  of  the  London  Building  Ac^  1894 : 
"Nothing  in  this  part"  (Part  111.,  sects.  22  to 
31)  "of  this  Act  shall  :iffect  the  exercise  of  any 
powers  conferred  upon  any  railway  company 
by  any  special  Act  of  Parliament  for  railway 
[)urposes." 

The  superintending  architect  defined,  under 
sect.  22  of  the  Act,  a  general  line  of  buildings 
for  part  of  a  street  in  London,  the  buildings  of 
which  were  owned  by  a  railway  company  includ- 
ing a  coal  order  office  in  course  of  erection,  to  be 
used  in  connection  with  coal  to  be  brought  over 
the  company's  lines  ;  this  office  was  let  on  a 
tenancy  that  might  be  determined  on  a  week's 
notice.  The  company  appealed  under  sect.  25 
of  the  Act  to  the  tribunal  of  appeal,  who  allowed 
the  appeal  on  the  ground  that  the  line  aiiected 
the  exercise  by  the  company  of  powers  conferred 
upon  them  by  their  special  Acts  of  Parliament. 

Held — that  the  appeal  from  the  architect's 
decision  was  misconceived  ;  a  building  line  was 
rightly  fixed,  but  was  inoperative  so  far  as  any 
exercise  of  the  company's  statutory  powers  was 
concerned. 

South  Eastern  &  Chatham  Ey.  Co.'s 
[Managing  Committee  r.  London  County 
Council,  [1907]  2  K.  B.  91  ;  70  L.  .J.  K.  B. 
528  ;  71  J.  P.  200  ;  96  L.  T.  67(i  ;  5  L.  G.  K. 

620— Div.  Ct. 

12.  Ajipeal  —  Certificate  of  Supflrintpuding 
Arrhitect  Defininri  General  Line  of  Iiuil(Ii/i</.t— 
Appeal  from,  to  Trihunal  of  Appeal — London 
Count ij  Con neil  Appearing  to  Snpjjurt  Certificate 
— Lialiilitij  of  Council  to  Pay  Succensfnl  Appel- 
lants' Cod.s— London  Jiuildiiuj  Act,  1894  (.57  & 
TjS  Vict.  c.  ccxiii.),.v.s'.  181,  183.] — Where  "persons 
tleeniing  themselves  aggrieved  "  appeal  to  the 
tribunal  of  appeal  under  sect.  25  of  the  London 
I'.uilding  Act,  1894,  against  the  certificate  of  the 
suiierintending  architect,  defining  a  general  line 
of  buildings  in  part  of  a  street,  and  the  Loudon 
County  Council  appear  by  counsel  on  such 
apjjeal.  and  c:dl  evidence  in  sui)port  of  the  cer- 
tlHcate  of  the  superintending  architect,  the 
tribunal  of  appeal  may,  on  allowing  the  appeal 
and  varying  the  certificate  of  the  superintending 
architect,  order  the  London  County  Council  to 
pay  the  costs  of  the  appellants. 

London  County  Council  r.  Metropolitan 

[Ry.  Co.,  (1907)   71  J.  P.  372  ;    97  L.  T.  136  ; 

5  L.  G.  R.  814— Div.  Ct. 

13.  Certificate  of  Superintending  Arcliitect — 
General  Line  of  Jiuildingx  Defined  in  Part  of 
a  Street— liuildingH  not  Attaclied — Xew  Line 
Defined  Including  Said  Part —Whet Iter  Xew 
Lute  Good.] — In  1898  the  superintending  archi- 
tect of  metropolitan  buildings  defined  the 
general  line  (jf  buildings  in  part  of  a  street  in 
London,  and  no  appeal  was  lu-ought  atjainst  his 
decision.  In  19(i()  the  tribunal  of  appeal  under 
the  London  Building  Act,  1894,  reversing  a  cer- 
tificate of  the  superintending  architect  made  in 

1 906,  defined  another  general  line  of  buildings 
in  a  portiun  of  the  said  street,  including  the 
part  for    which   a  general   line    was  defined   in 


1898,  but  extending  further  on  one  si  le  of  the 
said  part.  There  was  no  evidence  that  buildings 
had  been  erected  in  the  said  part  since  1898, 
which  might  alter  the  general  line. 

Held— that  the  general  line  of  buildings 
defined  in  1898  was  still  good,  and  that  therefore 
the  general  line  iletined  in  1906  must  be  set 
aside. 

Re  Lilley  r.  Lillev  &  Skinneu,  Ld.,  (1907) 
[71   J.  [>.  437  ;  97  L.  T.  306  :  5  L.  G.  1.'.  1070 

—Div.  Ct. 

14.  Erection  of  Structure  hegund  —  '"Land 
laafullg  occupied  lig  Jhiildint/  or  Structure" — 
Loialon  JJuildiug  Act,  1894  (57  &  58  Vict. 
(.'.  ccxiii.),  s.  22.]— Land  occupied  by  buildings 
or  structures  originally  erected  thereon  in 
accordance  with  sect.  75  of  the  Metropolis 
Management  (Amendment)  Act,  1862,  but  sub- 
ject to  a  conditi  lU  that  the  height  of  such 
buildings  or  structures  should  not  exceed  one 
storey,  is  not  lawfLdly  occupied  by  such  buildings 
or  structures  within  the  m- auing  of  sect.22  (2) 
of  the  London  Building  Act,  1894,  so  as  to 
justify  the  substitution  without  the  consent  of 
the  London  County  Council  of  three-storied 
buildings  or  structures  on  the  same  sites,  in 
advance  of  the  general  line  of  buildings  in  the 
same  part  of  the  same  street,  as  fixed  under  the 
Act  of  1891. 

Decision  of  Div.  Ct.  (63  J.  P.  772  ;  81  L.  T 
454)  affiiined. 

SCOTT  r.  Carritt,  (I'.tOO)  82  L.T.  67  ;  16  T.  L.  R. 

[134— C.  A. 

15.  Princijdc  for  Deterniininq — Co.it.i — London 
Duilding  Act,  1894  (57  &  58' Vict.  c.  ccxiii.), 
xs.  22,  26,  27.] — The  owner  of  certain  houses 
fronting  Fulham  Road,  London,  ai)plied  to  the 
sujierintending  architect  of  uietroi)olitan  build- 
ings under  sect.  22  of  the  London  lUnlding  Act, 
1894,  to  define  tiie  general  line  of  buildings  up(ui 
a  building  site  partly  occupied  by  the  said 
houses.  The  superintending  arcliitect  defined  a 
genernl  line  of  buildings  for  a  part  of  Fulham 
Road,  in  which  the  said  houses  were,  l)ut  extend- 
ing further  than  the  sai<l  houses  on  one  side  of 
them.  The  owner  apjiealed  to  the  tribunal  of 
appeal  under  tln'  Act.  I'he  tribunal  of  appeal 
issued  an  order  defining  another  genernl  line  of 
Iniildings  in  advance  of  the  line  defined  by  the 
superintending  architect,  but  stated  a  case  at  the 
request  of  the  London  County  Council,  who  con- 
tended that  the  tribunal  had  no  jjower  to  make 
that  order,  as  (1)  they  had  dgfined  a  line  for  a 
portion  of  Fuliiam  Road  for  which  the  superin- 
tending architect  had  defined  no  line  ;  as  (2)  the 
tribunal's  line  was  not  a  general  line  of 
buildings  within  the  meaning  of  the  London 
Building  Act,  1894,  for  in  forming  their  line  they 
had  considered  buildings  not  in  the  length  of 
street  taken  by  tlie  superintending  architect  for 
his  line,  and  further  (as  the  London  County 
Council  .alleged)  they  had  consiilered  buildings 
brought  forward  hy  the  consent  of  the  Lon  Ion 
County  Council  under  sect.  26  of  the  Act,  which, 
by  sect.  27,  as  the  council  contended,  they  had 
no  right  to  do  ;  and  (3)  as  they  had  awnrded  a 
lum|i  sum  for  costs. 
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llKLi) — that  the  duty  of  the  superintending 
architect  under  sect.  22  was  (1)  to  choose  a 
length  of  street  for  the  definition  of  a  general 
line  of  huildings  and  (2)  to  define  such  a  line  for 
that  length.  Under  sect.  188  the  tribunal  ot 
appeal  could  confirm,  reverse,  or  vary  the  super- 
intending architect's  decision  on  both  matters — 
the  length  of  street  taken  and  the  line  for  that 
length.  They  might  take  a  greater  or  less 
length  of  street  than  the  superintending  archi- 
tect. The  tribunal  had  decided  a  ([uestion  of 
fact,  and  the  Court  would  not  interfere  with 
their  decision,  as  there  was  evidence  to  support 
it.  It  was  not  nccess.iry  to  construe  sect.  27,  but 
assuming  the  appellnnts'  construction  to  be 
correct,  there  was  evidence  ui)()n  which  the 
tribunal  could  I  ave  defined  the  line  they  had 
made  apart  from  the  buildings  brought  forward 
by  consent.  The  tribunal  had  power  to  award  a 
lump  sum  for  costs. 

In  re  London  Building  Act  and  London 

[County  Council,  (1!)04)  (18  J.  P.  490;  Dl 

L.  T.  501— Div.  Ct. 

(2)  Project}  11(1  St r II (in rex. 

16.  Elect ric  Adrert'i.sitKj  Sujti — ('(iinjdethm  of 
OJI'eiice — Liiiiitatio)i  of  Time  for  tdhiiiij  pro- 
ccedinfjn — London  Jin il dine/  Act^  1894  (Jt'  &  58 
Vict.  c.  cc.xiii.),  x.  7H,  xuh-x.  8 — SinniiK/ri/  Jnr'is- 
dii'tion  Act,  1848  (11  &  12  Vict.  e.  48),  s.  11.]— 
The  appellant,  by  an  agreement  in  writing,  let 
to  a  tenant  a  position  on  the  outside  of  his  house 
for  the  erection  of  an  electric  advertising  sign. 
The  sign  consisted  of  a  wooden  case  with  a  glass 
finnt,  which  was  attached  to  the  extcriuxl  wall 
of  the  house  by  iron  brackets.  Moie  than  six 
months  after  the  sign  was  com[)letely  affixed  the 
respondents  laid  an  information  against  the 
appellant  for  an  offence  under  sect.  73,  sub-sect.  8 
of  the  London  I'uilding  Act,  18!M,  in  extending 
a  projection  beyond  the  general  line  of  buildings 
without  the  respondents'  permission. 

TTkld — that  (1)  the  sign  was  not  a  "  projec- 
tiiin''  from  any  buildings  within  the  meaning  of 
sect.  78,  sub-sect.  8,  the  section  only  exi ending 
to  archiiectiu'nl  projections  which  were  part  of 
the  structure  of  the  building  ;  (2)  as  the  offence 
was  complete  when  the  sign  was  completely 
affixed,  the  i)roceedings,  not  having  been  taken 
within  the  six  months,  were  too  late  ;  and  (8)  the 
tenancy  would  have  been  no  answer  to  the 
charge. 

Hull  r.  London  County  Coincil,  [l!»oi]    1 

[Q.  B.  5S();  7(1  L.  A.  Q.  B.  8fi4  :  i\l>  .J.  1*.  3U!t  ; 

4!)  W.  U.  3;k;  :  SI  L.  T.  UJO  ;   17  T.  L.  R.'  270  ; 

l'.»  Cox,  C.  C.  G85  — Div.  Ct. 

17.  Illiiinindted  Adrert'ixenientx  iiffixcd  to 
Jluildint/x — Projection  f/ei/ond  the  Building  Line 
—London  Jinildini/  Act',  1894  (57  &  58  Vict. 
c.  ccxiii.).  XX.  22, '200  (8).]  — The  respondents, 
without  the  consent  of  the  appellants,  had 
atfixed  upon  the  front  walls  of  a  building 
twelve  advertisement  cases,  constructed  of  sheet 
ir  in,  sii])i)orted  by  wrought  iron  supjjorts  junned 
through   the    fmiit    wall   of  tli(>  building.      The 


outer  side  was  coveied  with  a  wooden  frame 
carrying  canvas  lined  with  advertisements,  and 
provision  was  made  for  illuminating  the  interior 
of  the  case  with  electric  light.  The  cases  varied 
in  width  and  height,  but  projected  ten  inches  in 
front  of  the  front  wall  of  the  building  beyond  the 
building  line,  but  less  than  the  existing  cornice 
over  the  shop,  which  was  two  feet  beyond  the 
building  line. 

Held — (Wills,  J.,  dix-tentiente),  that  the  ca.ses 
were  not  structures  within  the  meaning  of  sect. 
22  of  the  London  Building  Act,  1894. 

London   County  Council    r.  Illuminated 

[Advertisement  Co.,  [1904]  2  K.  B.  886  :  73 

L.J.  K.  B.   1034  ;  (JS  J.  P.  445  ;  91   L.  T.  352; 

20  T.   L.  K.  527 ;  58  W.  U.  120— Div.  Ct. 

18.  Show-ca.te  Erected  vj)0)i  Stepxand  Landing 
— London  liniJdine/  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  .w.  22  (1)  ((nd  200  (3).]— By  sect.  22(1) 
of  the  London  lUiildiiig  Act,  1894,  '•  No  buihling 
or  structure  shall,  without  the  consent  in  writing 
of  the  council,  be  erected  beyond  the  general  line 
of  buildings  in  an}'  street.  ..." 

The  respondents,  who  carried  on  business  as 
court  milliners,  erected  without  the  consent  of 
the  appellants  on  the  steps  and  landing  leading 
to  the  front  door  in  the  front  main  wall  of  their 
premises  a  show-case  which  took  the  place  of  a 
shop  front  and  which  projected  beyond  the 
general  line  of  buildings.  The  houses  in  this 
part  of  the  street  had  bay  windows  in  front  of 
the  general  line  of  buildings,  and  the  show-ca.se 
was  slightly  in  front  bf  the  bays.  It  stood 
entirely  on  the  respondents'  proiierty. 

Held — that  the  show-case  was  not  a  "  build- 
ing or  structure"  within  the  meaning  of  tlie 
section. 

London  Con nti/  Conncil  v.  Jlliaii i noted  Ad rer- 
tixenient  Co.,  ([lit04]  2  K.  P..  88(> ;  73  L.  J.  K.  B. 
1034  ;  68  J.  P.  445  ;  91  L.  T.  352  ;  20  T.  L.  R. 
527 — Div.  Ct.),  .sy/^>/v/,  followed. 

London  County  Council   v.  Hancock  and 

[JAME8,  [1907]   2  K.  p..   45:  76    L.  J.   K.  B. 

526  ;   71   J.   P.  268  ;   96  L.  T.  618  :  28  T.  L.  R. 

417  :  5  L.  G.U.  572— Div.  Ct. 

19.  Slielter  linng  Inj  Stiig-rodx,  mid  .tccnred  hg 
Jioltx  to  Willi,  he'gon'd  (iencral  Line  of  Buildings 
— "  Htriictiire  " — •'  I'rojection  " —  Jjundon  liiiild- 
ini]  Act,  1894  (57  it  58  Vict.  c.  ccxiii.),  sx.  22,  73 
(8),  164.]— A  shelter  was  hung  from  the  front 
wall  of  a  building  in  London  by  two  stay-rods, 
and  secured  to  the  wall  at  the  bottom  by  six 
bolts.  The  shelter  consisted  of  an  iron  frame- 
work filled  in  on  the  front  and  gides  with  leailed 
gl  iss,  and  covered  over  on  the  top  with  zinc. 
There  were  letters  on  the  glass,  nuide  visible  at 
night  by  lights  arranged  within  the  shelter.  The 
shelter  extenileil  beyond  the  general  line  of 
buildings  in  the  street,  and  had  been  erected 
without  the  consent  of  the  Londt»n  County 
Cmuicil. 

Held— that  the  shelter  was  not  a  "  structure" 
within  the  meaning  of  sect.  22,  and  not  a  "  pro- 
jection "  within  the  meaning  of  sect.  78  C^)  of 
the  L(ind..n  r.uil.ling  Act,  1894, 
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Liimhin,  ('iiutitij  ('iiimril  v.  llliiniiniitcd  Ad- 
rrrti.<rnieitt.-i('tt.{iVM)\]  2  K.  I5.S.S(;  ;  78  L.  J.  K.  B. 

io;{4 :  (;s  J.  r.  u:> ;  "ji  l.  t.  8r,2 :  20  t.  l.  k. 

527 — Div.  Ct.,  No.  17,  supid^  followed. 

Hull  V.  Linidoit  Connty  ('(>unril{[Vd()\]  1  K.  1$. 
.■)8U  :  70  L.  J.  K.  B.  364  ;  (J.*)  J.  P.  HOD  ;  4!) 
W.  U.  3!»6  ;  84  L.  T.  lf>0— Div.  Ct.),  No.  IG, 
Kupra,  observed  upon,  but  followed. 

London  County  Council  r.  Schewzik,  [1905] 

[2  K.  B.  6!»5  :  74  L.  J.  K.  B.  il5!l ;  (j'.»  .J.  P.  40i»; 

93  L.  T.  550  ;  21  T.  L.  K.  731  ;  3  I..  G.  R.  115!»; 

54  W.  Pv.  H;s— Div.  Ct. 

20.  St ru (ill re  lloijoiid  Genrvnl  Line — Qitexfioti 
of  Fiief—Limdim  liiiildiiiij  Art,  1894  (57  &  58 
Vict.  c.  ccxiii.),  s.  22.]  —  The  Palace  Theatre 
Company,  Limited,  were  siimmoucd  for  ei'ectiiig 
a  stnictine  beyond  the  jreneial  line  nf  buildings 
without  the  written  consent  of  the  London 
Countj'  Council,  in  contravention  of  Part  III.  of 
the  London  Building  Act,  1894.  The  construc- 
tion in  question  was  adnntted  to  l^e  bej'ond  the 
general  line  of  buihlings,  but  the  Palace  Theatre 
Company  contended  that  it  was  not  a  ''  structuie"' 
within  sect.  22  of  the  Act,  and  that,  therefore,  no 
wiitten  consent  was  re(iuircd.  It  consisted  of  a 
framework  of  W(}od  wliich  acted  as  a  foundation 
for  plaster  work  intended  to  imitate  stone  work.  ; 
It  was  over  thirteen  feet  high  and  seven  feet 
wide,  and  extended  two  feet  beyond  the  build- 
iig  line.  It  was  fastened  by  iron  holdfasis  to 
the  wall  of  the  theatie,  but  could  have  been 
removed  without  so-ious  injuiy  to  the  wall,  and 
it  stood  on  the  pavement  lighls  without  being 
fastened  to  the  pavement.  The  centre  was  hollow  : 
and  contained  lights  for  the  purpose  of  illuun'nat-  ' 
iiig  advertisements  printed  on  the  centre  of  the 
front,  which  was  of  trans|)arent  material.  The 
magistrate  found  as  a  fact  that  it  was  a  "  struc- 
tuie" within  sect.  22,  and  imposed  a  penalty  and 
made  an  order  of  removal,  and,  on  the  gnmnd 
that  the  question  was  one  of  fact,  he  declined  to  : 
state  a  case. 

Held — that  as  the  question  was  one  of  fact, 
and  as  there  was  evidence  on  which  the  magis- 
trate could  come  to  the  conclusion  he  arrived  at, 
the  Court  would  not  oider  him  to  state  a  cai-e. 

Hex   v.  Denman,  (1!)07)  71  J.  P.  279;  96  L.  T. 
[672  ;  5  L.  G.  11.  649— Div.  Ct. 


(c)  "  Building  or  Structure." 

-  21.  BiKvea  in  Street  for  Electrie  JJijIitiiiij  — 
JSntiee  to  Dhtr'ict  Surrei/or — London  Hvildinr/ 
Aet,  1894  (57  &  58  Viet,  r.'  ccxiii.)  .v.  145.]— The 
aiipellants,  being  a  local  authoiity  within  the 
meaning  of  the  Electric  Lighting  Acts,  1882  find 
1888,  had  in  pursuance  of  those  Acts  obtained  a 
provisional  order  confiinietl  by  a  statute.  Under 
the  i)rovisions  of  tliat  order  th<y  constructed 
boxes  in  the  street  in  conjieetion  with  the  supjilv 
of  electric  light. 

Held — that  such  boxes  were  buildings,  struc- 
tures or  works  within  the  meaning  of  the  London 
Building  Act,  1894,  s.  145,  and  nJtice  under  that 
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section  must  be  served   on   the   (b'strict  surveyor 
before  the  erection  of  such  boxes. 

Whitechapel  District  Board  of  Works  r. 

[Crow,  (I9iil)  65  J.  P.  463  ;  84  L.  T.  595  ;  17 

T.  L.  K.  463  ;  19  Cox,  C.  C.  700  — Div.  Ct. 

22.  A  street  box  of  an  electric  lighting  com- 
pany, built  of  brick  underneath  a  pavement,  and 
laige    enough    to    hold    a   man,    is  a  "  building, 

I  structure,  or  work  ''  wiiliin  the  meaning  of  sect. 
145  of  the  London  Building  Act,  1854. 

The  fact  that  the  company's  |)rovisional  order 
requires  them  to  give  notice  to  the  Postmaster- 

:  General  and  to  the  street  authority  of  their  in- 
tention to  construct  the  box,  does  not  exclude 
the  operation  cf  the  Building  Act;  and  they 
must  therefore  give  notice  also  to  the  district 
surveyor. 

Mliiter/iiipel  Jioiird  of  ]r<//7.'.v  v.  Croir  ((1901) 
65  J.  I".  549  ;  84  L.  T.  595  xiipro)  followed. 

Charing    Cross  and  Strand   Electricity 

[Supply    Corporatio.v    r.    Woodthorpe, 

(1903)  67  J.  P.  286  ;  88  L.  T.  772  ;  1  L.   G.  K. 

551  ;  67  J.  P.  437  ;  .52  W.  K.  158— Div.  Ct. 

23.  (I'hixx  (Old  LroH  Pur/ieo  xiijt/jorted  mil ij  hij 
Porch  —  I'rojrctioii  orer  I'li  lenieiit  hrijoiid 
Ihi'ild'iKj  Line  —  Consent  if  London  (oiuitij 
Council — London  Buildimj  Act,  1894  (57  c^  58 
Vict.  <:  ccxiii.),  .v.s.  22,  200 '(3).]— The  api)ellants, 
with  the  consent  of  the  le.'-pondents,  had  erected 
a  poich,  but  without  their  C(jusent  had  dovetailed 
into  the  porch  an  iion  and  glass  sheltei-,  projecting 
some  4  feet  over  the  (lavement  beyontl  the 
general  building  line. 

Held — that  such  erect icm  was  a  structure  or 
biiikling  within  sect.  22  of  the  London  P.uilding 
Act,  1894,  and  could  not  be  erected  without  the 
consent  of  the  London  County  Council. 

CoBURG  Hotel  r.   London  County  Council, 
[(1899)  63  J.  P.  805  ;  81  L.  T.  -150  ;  16  T.  L.  K. 

9— Div.  Ct. 

24.  J/oi/rdin;/  for  Ad reiti.senient — '"•Free  mid 
nniiderriijited  i  -vr" — lUnindiirij  M'lill — Jloardinij 
erected  thereon — London  Buildimj  Act,  1894  (57 
iV:  58  Vict.  e.  ccxiii.),  .v.  22  ;  London  linddinij 
Act,  1894,  Amendment  Act,  1898  (61  i*c  62  Vict. 
c.  cxxxvii.),  .V.  7.] — 'J'.,  owner  of  a  house  and 
gaiden  in  London,  by  an  agreement,  which  was 
expressed  not  to  be  a  lease,  allowed  P.,  in  return 
for  monthly  iiayments,  to  disjilay  for  a  teim 
advertisements  upon  herkmndary  wall.  P.  was 
to  have  "fjce  and  uiiinteriupteil  use"  of  the 
wall  for  this  purjiose.  P.  accoiiliugly  erect ctl  a 
hoaiiling  upon  the  wall.  '1  he  London  County 
Council  afterwards  served  on  P.  a  notice  alleging 
that  the  h(  aiding  piojecttd  beyond  the  geneial 
line  of  buildings  ;  m  consequence  of  which  notice 
P.  removed  the  hoaiding.  T.  sued  to  recover 
the  sums  stipulated  for  in  the  agreement. 

Held — that  the  words  quoted  amounted  oidy 
to  a  jiersonal  coven;  nt  that  T.  and  persons 
holding  under  her  would  not  inteifere  with  P.'s 
enjoyment,  and  that  T.  was  therefore  entitled  to 
recover. 

Qvare,  whether  a  hoarding  for  aelvcrtisements 
erected   on   the   top   of   a   boundary    wall   is  a 
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"structure"  within  the  meaning  of  the  London 
Building  Act,  1894. 

TuxMEii   r.   Paiitington    Advertising    Co. 
[(l!)Oi)  (58  J.  P.  318— Channell,  J, 

(d)  Nature  of  Buildings. 


(1)  Ju  (lencral. 

25.   BiillduKj  lined  in  Part  for  Trade  and  in 
Part      for       JJicelliiKj  -  Jioiixe  —  Fire-rexistiiKj 
3Iateriiilx — Piihlic-hoiise — London,  Jitiildinii  Act, 
18'J4  (Ju  &  58  Vict.  c.  ccxiii.),  .s-.  74,  mh-x.'  2.'] —  i 
A  building  intended  to  be  used  as  a  fully-licensed 
])ublic-lioiise,  where  the.  licensee  and  his  family 
would  reside,  is  not  a  building  "  used  in  part  for 
l)urposes  of  trade  or  manufacture  and  in  part  as  i 
a  dwelling-house."     Within  sect.  74,  sub-sect.  2, 
of  the  London  Building  Act,    1894,   a   licensed  ; 
victualler  carries  on  his  trade  uiion  the  whole  of 
the  licensed  premises.     Nor  need  the  api)i'oach 
to  the  part  which  is  used  as  a  dwelling-house  be 
constructeil  of  tire-resisting  materials. 

Cakritt  r.  Godson  &  Son,  [1899]  2  Q.  B.  193  ; 
[(•.8  L.  J.  Q.  B.  799  ;  63  J.  P.  644  ;  80  L.  T. 
771  ;   1.-)  T.    L.  U.  400;   19  Cox.  C.  C,  3."j5  — 

Div.  Ct. 

26.  "  Puildiiii/  iixed  in  Part  for  Purposes  of 
Trade  or  Manufacture  and  in  Part  ax  a  pH-cllinij- 
lunixe  " — Separation  Vij  Firc-rcsixtinfi  Materials 
— Structural  Secerunce — Ordinary  Beer-house — 
London  Buildintj  Act,  1894  (57  &  58  Vict.  c. 
ccxiii.),  s.  74,  xuh-x.  2.] — Sect.  74,  sub-sect.  2 
of  the  London  Building  Act,  1894,  provides  that 
"In  every  building  exceeding  ten  scjuares  in 
area  used  in  part  for  i)urpoHes  of  trade  or  manu- 
facture and  m  jjart  as  a  dwelling-house,  the  part 
used  for  the  puriioses  of  trade  or  manufacture 
shall  be  separated  from  the  part  used  as  a 
dwelling-house  by  walls  and  floors  constructed  of 
tire-resisting  materials." 

Held — that  the  sub-section  api)lies  to  a  case 
in  which  the  [lart  of  the  building  used  for  pur- 
poses of  residence  is  structurally  severed  from 
the  part  used  for  the  pur{)oses  of  trade  and 
approaclied  by  a  sci)arate  entrance,  so  that  the 
two  parts,  although  under  the  same  roof,  consti- 
tute in  fact  two  separate  tenements  ;  antl  that  it 
does  not  apply  to  the  case  of  an  ordinary  beer- 
house, in  which  the  portions  used  for  residence 
and  trade  respectively  form  part  and  parcel  of 
the  same  tenement. 

DiCKSEE  r.  HosKiNS.   [I'.iol]   2  K.  B.   122;  70 

[L.  J.  K.  B.  577  ;  65  J.  P.  469  ;  49  W.  K.  523  ; 

81  L.  T.  (•)25  ;   17  T.  L.  K.  446— Div.  Ct. 

On  appeal  tlie  above  judgment  was  reversed 
on  the  ground  tliat  tlie  magistiate  had  f(ninil,  in 
fact,  that,  •■  the  basement  and  ground-tioor of  the 
building  are  intended  to  be  used  for  tlie  purpose 
of  the  trade  of  a  beer-house,  an;l  tlie  part  above 
the  ground-lloor  is  intended  to  be  used  as  a 
dwelling-house  for  the  licensed  occupier,"  and 
that  the  Court  had  no  jurisdiction  to  go  bej'ond 
the  findings  of  fact  in  the  special  case,  notwith- 
standing the  magistrate  had  held  tliat  the  case 
was  governed   by    Carritt  v.  (rodso/i,   [1899]  2 


Q.  B.  193  ;  (;8  L.  J.  Q.  B.  799  ;  63  J.  P.  644  ;  80 
L.  T.  771 ;  15  T.  L.  K.  400— Div.  Ct.,  No.  25,  xiqjra. 

DiCKSEE   r.   HOSKINS,  [1901]   2  K.  B.  660;  70 

[L.  J.  K.  B.  851  ;  65  J.  P.  612  ;  49  W.  R.  693; 

85  L.  T.  205  ;   17  T.  I..  R.  660— C.  A. 

27.  Erection  of  Gas  Wurkx  under  Prlrate  Act 
■ — "^1.9  tlieij  tliinli  fit" — Compliance  with  London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
ss.  9,  13,  205.] — A  gas  company  erecting  a 
building  upon  lands  specified  in  a  scliedule  to 
their  private  Act,  which  entitled  them  to  erect 
such  gasworks  "as  they  think  fit"  ujton  such 
land,  are  nevertheless  subject  to  the  provisions  of 
the  London  Buikling  Act,  1894,  relating  to  the 
position  of  new  buildings  in  a  street. 

London   Codnty   Council  r.  Wandswokth 
[and  Putney  Gas  Co.,  (1900)  64  J.  P.  500— 

Div.  Ct. 

28.  '■  Public  Building"— ''  Tloxpital  '—Jfoines 
for  Children  of  defectire Intellect — Building  used 
for  anij  other  Public  Purpose — London  Building 

Act,  1894  (57  &  58  Vict.  c.  ccxiii.),  ,s-.  5  (27).]— 
In  order  to  provide  effectuallj'  for  the  education 
of  children  of  defective  intellect  within  their 
district,  the  Metropolitan  Asylums  Board 
established  homes  close  to  board  schools, 
specially  equipped  and  adapted  for  the  education 
of  children  of  that  class,  in  wliich  it  was  intended 
the  children  should  live  while  attending  the 
schools. 

Held — that  a  building  acquired  by  the  board 
for  this  purpose,  not  having  a  cubical  capacity 
of  more  tiian  25(1,000  feet,  or  sleeping  accom- 
modation for  more  than  100  persons,  was  not  a 
•' [)ublic  building"  within  the  London  P)Uikling 
Act,  1894,  not  being  a  "  hospital  "  or  a  building 
"  used  or  constructed,  or  adapted  to  be  used,  for 
any  other  public  purpose"  within  sect.  5  (27). 

Joxoli/nev.  Meeson  ((1885)  49  J.  P.  805;  53 
L.  T.  319— Div.  Ct.)  followed. 

MosKS  r.  Mausland,    [1901]   1   (.,).   P..  (JOS;  70 

[L.  J.  (I.  B.  2(il  ;  65  J.  P.  183  ;  49  \V.  R.  217  ; 

83  L.  T.  740  ;  17  T.  L.  R.  190— Div.  Ct_ 

29.  So^ininiing  Bath  —  Conxtruction  of  Floor 
within  Bath — Js'otice  to  Dixtrict  Surveyor  under 
sect.  145  of  the  London  Building  Art,  1894 — 
London  Building  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  .t.  78.] — The  appellants  were  employed 
as  contractors  by  a  borough  council  to  fit  together 
and  place  in  public  baths  which  were  vesteil  iu 
the  council  by  virtue  of  the  London  Governmeut 
Act,  1899,  temporary  wooden  fioorings  in  order 
that  the  baths  might  be  used  as  halls  during  (he 
winter  months.  Tl.c  appelkints  began  tlie  con- 
struction of  tlie  floorings  before  serving  a  buikling 
notice  under  sect.  145  of  the  London  Buikling 
Act,  1894,  on  the  respondent,  the  district  surveyor 
of  the  said  council.  The  respondent  laid  an 
information  under  the  Act  against  the  aiipellants 
for  neglecting  to  serve  such  a  notice.  The 
magistiate  convicted  the  appellants,  but  found 
that  the  floorings  did  not  affect  and  were  not 
likely  to  affect  the  baths. 

Held— that   the    floorings    did    not  form  a 
'structure,   or   building  or   work,"    before   the 
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cunimencement  of  which  u  building  notice  must 
be  served  u|)ou  a  district  surveyor  under  sect.  Ho 
of  the  Lorulon  Building  Act,  181)1,  as  according 
to  the  finding  of  tlie  magistrate,  they  ditl  not 
affect  and  were  not  likely  to  affect  the  building 
in  which  they  were  placed  and  so  did  not  come 
within  sect.  78  of  the  Act. 

Venner  v.  McDonnell  ([18D7]  1  Q.  13.  421  ;  66  j 
L.  J.  Q.  B.  273  ;  61  J.  1'.  181  ;  45  W.  R.  267  ;  76 
L.  T.  15^2— Div.  Ct.)  followed. 
Handover  c.  Meesox,  (iyo:{)  67  J.  1'.  313— 

[Div.  Ct. 

30.  Viut'niij  of  Jiii'ildnifjx — Erection,  of  BlocliH) 
of  FUitx— London  BiiUdimj  Act,  18'J4  (.57  k.  58  | 
Vict.  c.  ccxiii.),  s.  77  (1).] — The  lespondent  was  ! 
a  bulkier.  On  Feb.'uary  6th,  l'J02,  au  amended 
notice  was  served  by  the  respondent  u[)on  the 
ai)pellant,  a  district  surveyor,  that  he  [iroposed 
to  erect  in  a  street  calletl  West  Hill  a  tlomestic 
buikling,  500  feet  in  depth,  to  be  used  as  private 
residences.  In  April,  l'.(02,  the  a[)pellant  served 
a  notice  of  objection  on  the  ground  (inter  alia') 
that  the  respondent  proposed  to  unite  the  build- 
ings in  contravention  of  sect.  77  (1)  of  the  London 
Building  Act,  1894.  In  October,  1900,  the 
builder  was  proposing  to  erect  six  separate 
blocks  of  eight  Hats  each,  named  on  a  plan  A., 
B.,  C,  U.,  E.,  and  ¥.  Blocks  A.  and  B.  were  to 
front  on  West  Hill,  and  blocks  C.  and  U.  and 
blocks  E.and  F.  were  to  liave  separate  entrances 
from  West  Hill.  Objection  was  then  taken  by  i 
the  surveyor  that  th.;  erection  of  blocks  C,  D.,  j 
E.,  and  F.  would  be  laying  out  a  street.  Various 
proposals  were  made  by  the  responilent  and 
objected  to  by  the  appellant.  At  the  time  of 
the  notice,  in  February,  1902,  block  A.  was  com- 
pleted and  block  B.  partly  coniideted.  By  the 
notice  of  Februarj^,  1902,  it  was  proposed  to  erect 
each  of  the  four  other  blocks,  C,  D.,  E.,  and  F., 
to  contain  its  own  staircase  leading  from  the 
basement  to  the  top,  anil  to  be  provideil  with  an 
entiance  leading  from  the  space  outside  to  such 
staircase.  Each  pair  of  adjacent  blocks  was  to 
be  connected  by  a  door  leading  from  the  bath- 
rooms of  one  to  the  bath-rooms  of  the  ailjacent  [ 
block,  and  there  was  a  passage  way  under  the  j 
roofs  from  one  end  of  the  four  blocks  to  the 
other  end.  Each  block  was  capable  of  being  let 
separately,  and  none  of  the  blocks  were  con- 
structed, adapted,  or  intended  to  be  occupied 
with  any  other  block. 

Held — that  the  proposition  of  the  respondent 
was  to  erect  a  separate  building  in  itself,  and  not 
a  union  under  one  roof  of  separate  buildings,  ' 
and  that  sect.  77  (1)  applied  only  to  the  union 
of  buildings  which  had  m  the  first  instance  been 
comple;ely  erected  as  separate  structures,  and 
did  not  apply  to  the  union  of  several  buildings 
in  the  course  of  erection  for  the  purpose  of  trans- 
forming them  and  finishing  them  as  a  separate 
structure. 

GooDCHiLD  c.  Matthews,  (1903)  67  J.  P.  296  ; 
[89  L.  T.  3  69  ;  19  T.  L.  K.  492  ;   1  L.  G.  R.  523 

—Div.  Ct. 

I 

31.  Uniting  of  Buildin/is  wholly  in  One  Occupa- 
tion or  constructed  or  adapted  to  he  so — London 


Buildings  Act,  1894  (57  &;  58  Vict.  c.  ccxiii.), 
X.  77,  subs.  1.] — Where  buildings  not  wholly  in 
one  occupation  aie  in  fact  united  by  an  ofiening, 
although  the  said  opening  may  have  been  made 
without  the  necessary  consents  under  the  Metro- 
politan Building  Act,  1855,  or  uniler  the  London 
Building  Act,  1894,  it  is  no  offence  against 
sect.  77  (1)  of  the  latter  Act  to  make  anoiher 
opening  between  the  same  buildings. 

Ber  Channell,  J. — that  the  words  "  or  are  con- 
structed or  adapted  to  be  so  "  in  the  same  sub- 
section have  reference  to  the  slate  of  thing  at 
the  time  of  the  uniting  and  not  at  the  time  of 
the  original  construction. 

WooDTHORp  c.  Spexcer,  (1899)  63  J.  r.  246— 

[Div.  Ct. 

(2)  Dwellings  for   Worhing   Classes. 

32.  "  2\i  he  inhahitcd  or  adii pted  to  he  i nhahited 
hg  /'erson-i  of  the  a-orliing  class'' — •^Dwelling 
Ifou.se" — London  Builiing  Act,  1891  (57  &  58 
Vict.  c.  ccxiii.),  ss.  5  (25)  (2(;)  and  (27)  and 
13(5).] — By  sect.  13  (5)  of  the  London  Buikling 
Act,  1894,  a  building  may,  without  the  consent 
of  the  Lontlon  County  Council,  be  re-erected  on 
the  site  of  the  buiklings  existing  at  the  passing 
of  the  Act,  though  such  site  is  within  the  pre- 
scribed distance  of  the  centre  of  the  roadway, 
subject  to  the  proviso  that,  if  such  new  building  be 
a  "  dwelling-house  to  be  inhabitetl  or  adapted  to  be 
inhabiteil  by  persons  of  the  working  class."  it 
shall  not  exceed  in  height  tlie  distance  of  its  front 
wall  from  the  opposite  side  of  the  street. 

Held — that  •'  to  be  inhabited "  here  means 
intendetl  when  erected  to  be  so  inhabited,  and 
"adapted  to  be  inhabited"  means  structurally 
adai)ted  to  be  so  inhabited. 

Held  further — that  a  public  buikling  in  the 
nature  of  a  hotel  for  poor  men  is  not  a  dwelling- 
house  within  the  proviso. 

Held  further — that  though  a  building  is  a 
■■  public  building "  within  the  definition  in 
sect.  5  (27),  it  may  also  be  a  "  dwelling-house" 
within  sect.  13  (5). 

Per  Channell,  J. — By  "  working  class"  in  this 
section  is  meant  that  class  of  persons  who 
ordinarily  live  in  such  a  condition  of  life  that 
overcrowding  is  likely  to  take  place. 

Per  Channell,  J. —  Query,  whether  in  sect.  13 
(5),  wheie  height  of  dwelling-houses  is  regulated 
by  distance  of  their  front  wall  from  the  opposite 
side  of  the  street,  ■'  street "  does  not  mean  a  road- 
way on  the  o[)posite  siile  of  which  buildings  are 
or  may  possibly  be  erected. 

London  County   Council   c.   Davis,  (1898) 
[62  J.  P.  68  ;  77  L.  T.  693  ;  14  T.  L.  B.  113— 

Div.  Ct. 

33.  "  Adajiied  to  he  inhahitcd  hg  Persons  of 
the  Worlung  Class "  — ■  Houses  Su'itahle  for 
Occupation  by  other  Classes — London  Building 
Act,  1894  (57  &  58  Vict.  <:■.  ccxiii.),  s.  13  (5).]  — 
If  houses  are  constructed  in  such  a  way  that 
they  are  practically  certain  to  be  inhabited  only 
by  persons  of  the  working  class,  the  fact  that 
the    builder   intended   to   let   them  to  any   one 
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Buildings  —^(//(///(//(y/. 

williiij^  lo  take  tbciu  will  Dot  be  sufficient  to 
lake  tlieni  out  of  the  scope  of  sect.  13  (a)  of  the 
JiOiidon  Building  Act,  18!M. 

In  considering  whether  a  building  falls  within 
sect.  \ii  (")),  one  must  look  at  its  structural  plan, 
and  sec  whether  it  is  adapted  for  inhabitation  bj' 
the  class  of  pei'sons  who  would  take  two  or  three 
i-oouis  in  a  liousc  for  the  i)Uipose  of  doing  for 
themselves  in  those  rooms. 

Senihle,  a  builih'ng,  to  be  within  the  section 
need  not  be  "  s()ecially  "  adapted  for  inhabitation 
b}'  tlie  working  classes  '"  only." 

Crow  r.  Davis,  (11)03)  67  J.  P.  311)  :  81»  L.  T. 
[407  ;  ID  T.  L.  K.  r,U5— Div.  Ct. 


building  from  the  o[)posite 


exteinal  wall  of  sucl 
side  of  the  street. 

Kekewich,  J.,  luiving  licld  that  the  words  '"so 
that  the  height  shall  exceed  "  mean  "  shall  in 
any  part  exceed,"  so  that  the  height  of  each  part 
of  a  building  must  be  gcjverned  liy  the  distance 
of  its  own  front  or  external  wall  from  the 
ojjposite  side  of  the  street : — 

Held,  by  the  C.A. — that  where  a  building  is  one 
building  and  not  several  buildings,  the  fact  that 
lliere  is  a  recess  in  the  bu  Idlng  going  b.ick  from 
the  general  line  of  frontage  does  not  vary  the 
meaning  of  front  or  neai'cst  external  wall  as  used 
in  tiie  section,  for  the  i)urpose  of  ascertaining  if 
the  building  exceeds  the  proper  he'ght. 

An  old  street  formed  before  August  7tli,  18  2, 

which  has  been  substantially  altcre  1  since  that 

Wiirkhtq    C/im-s"  —  Z(),;r/(»w    date,  although    retaining  its  old  name,  becomes 

by  such   alteiation  a  new  street,  to  which  the 

restrictions  of  the  Act  are  applicable. 

Decision  of  Kekewich,  J.  ([11MI7]  2  Ch.  23  ; 
7(5  L.  J.  Ch.  251)  :  71  J.  P.  182;  1)0  L.  T.  351  ; 
^3  T.  L.  K.  203)  reversed. 

Attorney  -  Genekal  r. 
r Another,  [1!»(I8]  1  Ch. 
2(;i  :  t)7  L.  T.  737  ;  72  J 


34.  "  Til  he  Inhdh'ited nr  nitendcd to  he  Inliah'ited 
liij    I'rrsdii.'i  of  til 

lUi'ihVnuj   Art,   181)1   (57   &    58   Vict.  e.  ccxiii.), 
■f.  13  {'i)— London   Bu'ildnuj  Art,   181)4,  Amend- 
ment Art,  181)8  ((;i  &.  02  Vict.  e.  cxxxvii.),  s.  4.] 
— VVhere  a  person  proposes  lo  erect  houses  in 
a  locality  almost  entirely  iiiliabited  by  persons 
of  the  working  class,  which  are  constructed  in 
such  a  way   that  it  is  practically  certain  that  j 
when  constructed  they  would  be  inhabited  b}'  i 
persons  of  the  woiking  class,  sucli  buildings  are  ' 
deemed    to   be   "  dwelling-houses   inhabiied   or  | 
adapted    to    be    inhabited-  by   persons  of    the  j 
woiknig  class"  within  the  meaning  of  London 
Building  Act,  181)4,  Amendment  Act,  181)8. 

L.  ('.  (\  V.  Biiv]s  ((1898)  62  J.  P.  68  ;  77  L.  T. 
()I)3 — Div.  Ct.),  No.  32,  xujmi,  explained. 

Cuow  r.  Davis,  (1904)  08  J.  P.  447  ;  91  D.  T. 
[88  ;  2  L.  G.  K.  1034~Div.  Ct. 


Metcal1''e     and 
327  :    77  L.  J.  Ch. 
P.  97  ;  24  T.  D.  K. 
53— C.  A. 


(f)  Dangerous,  Defective,   Temporary,  and 
Wooden  Structures. 


(e)  Height  of  Buildings. 

35.  Jini/dine/.s  rested  in  and  in  tlie  oeeujmtion 
of  II nil  Dejnirtinent  of  Her  Majext if  x  (rorernnient 
'-^London  Jinildinij  Aet,  ISIM  (57  iV:  58  Vict. 
e.  ccxiii.),  xx.  47,  2(l2.] — P.uildings  of  which  Her 
Majest}'"s  Connnissioners  of  Works  have  entered 
into  an  agreement  to  take  a  lease  at  their  o[)tion 
when  the  buildings  are  coni])leted,  the  said  build- 
ings being  built  under  the  sujiervision  of  an 
iirchitjct,  subject  to  the  approval  of  the  surveyoj- 
of  the  Counnissioners  of  Her  Majesty's  Hoard  of 
Works,  do  not  come  under  the  cxem])tion  in 
sect.  202  of  tlie  London  Building  Act,  1894. 

Driry   r.   lliCKARD,   (1899)  03  J.  P.  374:    15 
[T.  L.  11.  188— Div.  Ct. 

36.  JUxtiniee     of  Front    or    nearext    Krternid 

M'lill  from  oppoxite  side  of  Street — JJixtanee  of 
each  jnirt  of  Jliiildinij — Bnildinf/  with  a  Keeexx 
—  Old  Street — SulixtdiUidl Alteration — Meic  Street 

formed  or  laid  out  xiiiee  1802 — Loudon  Ihtildinr/ 

'Art,   18f»4   (57   i:    58  Vict.   e.  ccxiii.),  x.  49.]  — 

Sect.    49   of   the   London    Building    Act,    1894, 

])rovides    that    no    existing    building  .    .    .  on 

the   side   of   a   street   formed   or  laid  out  after 

August  7th,  1802,  and  of  a  less  width  than  fifty  j  course  of  the  removal  of  a  dangerous  structuie, 

lent  shall  .  .  .  be  raised,  and  no  new  building    they  remove   the  pavement  for  the  purpose  of 

shall  .  .  .  be  erected  on  the  side  of  any   such  |  erecting   a    hoarding,   thej'  are   not    Ijound   to 

street  so  that   the  height  of  such  building  shall  |  reinstate  the  pavement  on  the  removal  of  tlic 

exceed    Uiu   distance   of    the   front    or    nearest  I  hoarding,  and  are  consequently  not   liable   fm 


36a.  "Criminal  Cauxe  or  Matter'' — (Jrder  for 
Dcniiililion  of  Jinildinij —  (General  Line  of  Jhiild- 
int/x — I^ondon  Jinildinij  Aet,  1894  (57  &  58  Vict. 
e.  ccxiii.),  .«.  22— J i/dieat lire  Aet,  1873  (30  <S:  37 
Vict.  r.  ()0),  s.  47.] — A  magistrate,  upon  a  sum- 
mons charging  a  person  with  having  erected  a 
new  building  beyond  the  general  line  of  build- 
ings in  a  street  contrary  to  the  London  Building 
Act,  1894,  having  made  an  order  for  the  demoli- 
tion of  the  buikling,  the  Divisioiuil  Court  refused 
to  grant  a  rule  nixl  calling  upon  him  to  state  a 
case  for  the  o[)inion  of  the  Court. 

Held— that  the  decision  of  the  Div.  Ct. 
was  in  a  "  criminal  cause  or  matter "  within 
s.  47  of  the  Judicature  Act,  1873,  and  no 
apfieal  lay. 

Rex  r.  DEyncourt,  (1901)  85  L.  T.  50!  ;  18 
[T.  L.  11.  53— C.  A. 

37.  J)anijeroux  Strvelurex — J'Jreetion  of  Jluard- 
inij — Itemoral  and  reinxta lenient  of  Tairment — 
IJahilili/  of  Jjindon  Count ij  Council — Metropolix 
Manai/e'me'nt  Aet,  1855  (18  iV  19  Vict.  e.  120), 
XX.  109,  120,  122,  2\:i— London  Jiuildimj  Aet, 
1894  (57  iK:  58  Vict.  e.  ccxiii.),  I'art  JX.,  .«.  100, 
107.] — The  London  County  Council  are  not 
bound,  under  sects.  U)9  or  122  of  the  Metropolis 
Management  Act,  1855  to  give  a  vestry  notice  of 
their  intention  to  remove  the  i)avement  and 
erect  a  hoarding  when  they  are  about  to  lemove 
a  dangerous  structure,  under  Part  IX.  of  the 
London    Building    Act,    1894  ;    and   if,   in   the 
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A.  before  January  1st,  180.">,  erected  a  tempo- 
rary structure  without  the  licence  of  the  London 
County  Council,  and  therebj^  mode  himself 
liable  under  the  Metropi)lis  Management  and 
Building  Act,  18S2,  to  a  penalty  f(n-  erecting  it, 
and  also  to  a  penally  for  each  day  he  continued 
it.  A.  continued  this  structure  until  less  than 
six  months  immediately  preceding  May  17th, 
181)7,  on  which  daj'  the  London  Ciuuity  Council 
38.  Diiu/jerons    Sfructure— Party   Wall—One  ,  applied  for  a  summons  against  hiui  tor  an  offence 


Buildings — Ctinfniiied. 

injuries  caused  to  a  person  by  its  non-reinstate- 
ment. The  duty  (if  replacing  the  pavement  lies 
ui)on  the  owner  of  the  premises. 

Crisp  r.   London    County   Council,   [1899] 

[1  Q.  B.  72U  ;  68  L.  J.  Q.  B.  499  ;  (iSJ.  P.  484  : 

80  L.  T.  (354— Wills,  J. 


DiiiKirroKx  Strnrfure  or  Two — Siirrei/ur's  IWs 
London  Build; /Iff  Art,  1894  (57  &  58  Vict. 
r.  ccxiii.),  ft.  \VA,andl'.n-tII.ofSchcd.III.}—A 
district  survej-nr  is  entitled  to  on?  anl  not  two 
sets  of  fees  under  Part  IL  of  Sched.  II L  of  t'  e 


under  sect.   13  of   the  Metropolis   Management 
and  Building  Act,  1882. 

The  magistrate  refused  the  sunnnons  on  the 
ground  that  the  only  liabilities  saved  l)3'sect.  215 
f  the  London  Building  Act,  1894,  were  liabilities 


London  Building   Act,   1894,  in    respect   of   his  ,  .actually  incurred  on  or  before  January  1st,  1895, 

services  (surveys,  inspections  anil  reports)  under  I  and  that  proceedings  for  these  were  barred  by 

Part  IX.  of  the  Act,  in  relation  to  a  party-wall  '  sect.  11  of  the  Summary  Jurisdiction  Act,  1848. 

in  res[)ect  of  which  proceedings  have  been  taken  1  On  appeal  : — 

against  adjoining   owners   and    occupiers,    and        ^t  ^i    ^    ^i  ■  .^     ^  •      ^     ■  ■ 

which  necessitate  inspection    on  both  sides,  for        HEi,D-that    the    magistrates    decision    was 

such  a  party-wall  is  one  dangerous  structure  and 

not  two. 


London  County  Council  r.  Sheinman,  (1905) 
[69  J.  P.  395  :  93  L.  T.  505  ;  3  L.  G.  R.  977— 

Div.  Ct. 

39.  Brfvctlre  Structure — Theatres  and  Music- 


right. 

llEG.  r.  Clueu  ;  Ex  parte  London  County 
[Council,  [(1897)  67  L.  J.  Q.  B.  3ti :  77  L.  T. 

439— Div.  Ct. 

41.  "  Wooden  Structures'''  —  Stands  to  rieio 
Public  Procexsion  — A  uthorif  ij  to  license  Erection 
of—London  linilding  Act,   1894   (57  k  58   Vict. 


hulls  — Special  Damjer    from    lure— Xot ice   to  \  e.  ccxiii.),  s.  Si— London    Gorernwent  Act,  1899 
Itemed  11— Compliiuice  with  Xutice— Power  to  ffire  j  («2  &  63  Vict.  c.  14),  .*.  5  ;  Sched.  LI..  Part  1  1 


suh.'icquent  similar  Xotices — Metrojwlis  Maruiqe 
ment  and  Buildiuff  Act,  1878  (41  &  42  Vict.  c.  32), 
.?.  11.]— Where,  under  sect.  11  of  the  Metropolis 
Management  and  Building  Act,  1878,  the  London 
County  Council  has  retpiired  the  owner  of  a 
theatre  or  a  music  hall,  licensed  before  the  Act 
of  1878,  to  remedy  structural  defects,  so  as  t» 
avoid  danger  from  tire,  and  the  notice  is  complied 
with,  the  County  Council  cannot  subseipiently 
serve  a  second  notice  under  the  section  requiring 
further  works  to  be  executed.  Tue  powers  of  ti.e 
section  must  be  exercised  once  for  all. 


St.  James's  Hall  Co.  r.  London  County 
[Council,  [190l]  2  K.  B.  250  :  70  L.  J.  K.  B. 
610  ;  49  W.  R.  .572  :  84  L.  T.  568  :  17  T.  L.  R. 


Sect.  84  of  the  London  Building  Act,  1894, 
applied  to  wooden  structures,  permanent  or 
otherwise,  and  the  Loudon  Government  Act, 
1899,  by  sect.  5,  Sched.  I!.,  Part  1,  tr.insferred 
the  powers  of  sect.  84,  as  to  licensing  the 
erection  of  wooden  structures  and  as  to  taking 
proceedings  for  default  in  obtaining  or  observing 
the  conditions  of  the  licence,  to  the  borough 
councils, 

T|ie  city  of  Westminster  is  the  projier  authority 
to  licen.se  the  construction  and  lay  down  the 
conditions  of  construction  of  structures  made 
wholly  of  wood,  except  so  far  as  nails  are  used 
in  the  construction,  which  it  is  proposed  or  may 
be  propo.sed  to  erect  for  the  jiurpose  of  viewing 

4g3 Channell.  J.  I  P^iW''-  processions  in  the  streets  within  the  area 

of  the  borough  of  Westminster. 


40.  Tempurarii  sStructvre — Erected  ivithuut 
Licence — Metropidis  Manaffement  and  Bvildinff 
Act,  1882(45  Vict.  c.  14),  s.'v^— London Bnildinff 
Act,  1X94  (57  Ac  58  Vict.  c.  ccxiii.),  .v.  215.]  — 
Sect.  215  of  the  London  Building  Act,  1.S94, 
saves  only  rights  and  lialjilities  actually 
acquired,  accruei,  or  incurred  under  the  Acts 
repealed  hj  it  at  the  time  the  London  Building 
Act,  1894,  came  into  operation. 

Sect.  13  of  the  Metropolis  Management  and 
Building  Act.  1882  (45  Vict.  r-.  14),^f.u-bids  the 
erection  of  temi)orary  structures  without  the 
written  licence  of  the  London  C-oiintv  Council. 
Sect.  215  of  the  London  Buihling  Act,  1894  (57 
A:  58  Vict.  c.  ccxiii.),  which  came  into  oiieration 
on  Januaiy  1st,  1895,  repeals  the  Metropolis 
Management  and  Building  Act,  1882,  but  enacts 
that  the  repeal  shall  not  atl'ect  any  right  or 
liability  "aci|uire(l,  accrued,  or  incurred  un'cr 
or  in  iiccnrdauce  with  any  enactment  l.ereby 
rc|)e.alcd,"  or  any  legal  i)roceeding  or  penabj'  in 
respect  of  any  such  liability  "  as  aforesaid." 


Westminster      Corporation      r.      Lonoon 

[County  Council,  [1902]   1  K.  B.  326  ;  71 

L.  J.  K.  B.  244  ;  66  J.  P.  199  ;  50  W.  R.  12')  ; 

86  L.  T.  53  ;  18  T.  L.  R.  187— Div.  Ct. 

42.  Wooden  Structures  used  in  connection  irith 
the  Tj-ajfic  of  Railway  Comjuinies  ■ —  Licence 
of  London  County  Council  —  E.cemption  — 
London  Buihlinff  Act,  1894  (57  &  58  Vict.  c. 
ccxiii.),  ss.  84,  86.]— Where  the  appellants,  coal 
merchants,  had,  in  close  proximity  to  the  jxint 
where  a  railway  company  tleliveied  the  coal,  a 
wooden  structure  in  the  nature  of  an  othcc, 
wlieiviii  they  coul  I  dispose  <  f  their  clerical 
business  in  connection  with  (/■/)  the  deliveiy  of 
coal  to  them  by  the  railway  company,  and  (.'-) 
the  si)eedy  clearing  of  coal  from  the  wharf  near 
the  sitlings  of  the  railwaj'  company,  which  was 
a  matter  of  impoitance  and  convenience  to  the 
coal  merchants  and  the  railway  company: — 

Held  -  that  the  coal  office  was  used  in  con- 
nection with  the  trattic  of  the  railway  company 
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Buildings —  Continned. 

and  was  exempt  from  Part  VII.  o£  the  London 
15uilding  Act,  1894,  and  that  a  licence  in  respect 
thereof  from  tlie  London  County  Council  was 
unnecessary  under  sect.  8-1  of  the  said  Act. 

Elliott  t).  London  County  Council,  [18!)9] 

[2  Q.  B.  277;  68  L.  J.   Q.  B.   837  ;  68  J.   P. 

64.-, ;  81  L.  T.  IT).-)  ;  15  T.  L.  11.  412— Div.  Ct. 

(g)  Party  Walls. 
And  fiee  vndrr  (a)  In  General. 

43.  "  Adioininf/  Owner'" — Yar'nms  Intords  in 
Adjdlnin//  Premises — London  Bvildinq  Act,  1894 
(57  &  58  Vict.  c.  ccxiii.),  ss.  5,  !)0",  173.]— A 
building  owner  must  serve  a  "  party  wall  "notice 
under  sect.  90  of  the  London  Building  Act,  1894, 
u])(in  every  i)erson  holding  an  interest  on  the 
adjoining  i)remises,  othei-  than  tenants  at  will  or 
fiom  year  to  year,  sul)ject  to  the  proviso  tliat 
service  upon  one  member  of  a  class  (e.ri.  joint 
tenants)  is  sufficient. 

List  v.  Tha.rj),  [1897]  1  Ch.  260  ;  66  L.  J.  Ch. 
175  ;  61  J.  P.  248  ;  76  L.  T.  45  ;  45  \V.  R.  243— 

Chilty,  J.)  discussed. 

Crosby  r.  Alhambra  Co.,  Ld.,  [1907]  1   Ch. 
[295  ;  76  L.  J.  Ch.  176— Neville,  J. 

44.  Build int]  Owner's  Notice  —  ^]'(lrlt  fn  he 
eniiimenced.  icit/iin  Si.e  Miintlis  —  Lisputc  as  to 
Notice — A  rhit  ration  — Delay  of  Si. c  Months  cdused 
thereliij —  Validitij  of  Notice —  London  liuitdinq 
Act,  r8!)4  (57  &  58'Vlct.  c.  ccxiii.),  xs.  90,  91.]— 
An  owner  served  a  party  wall  notice  on  an 
adjiiining  owner  under  the  provisions  of  the 
London  Building  Act.  Differences  arose  as  to 
the  proposed  work,  which  were  referred  to 
arbitration  under  sect.  91  :  the  award  was  not 
nia(]e  untd  six  months  had  elapsed  from  the 
service  of  the  notice. 

Held — that  the  notice  was  still  "available," 
notwithstanding  the  provision  of  sect.  90  (4)  that 
such  a  niitice  shouhi  not  be  available  for  the 
exercise  of  any  right  unless  the  woik  to  winch 
it  rehites  was  commenced  within  six  months. 
IJndc^r  tlie  circumstances  such  provision  had  no 
application. 

Leadbittku    and   Others    r.    Marylebone 

[Corporation,  [1905]  1  K.  B.  6<;i   ;  74  L   .1 

K.  B.  .507  :  69  J.    P.   201  :  53  W.   II.  470  :  92 

L.  T.  819;  21  T.  L.  U.  377- C.  A. 

45.  Deiiifilifion  of  Adjoining  Premises —  liail- 
tcaij  Com  pa  nil  — I'aila-atjs  Clanses  ConsoJiddfion 
Act,  1845  (S'&  9  Vict.  r.'2()),  ss.  16,  ^->— ('lutein (j 
Cross,  Post  on  and  Jhrw  iistcad  BiiilaaiiAct.  1893 
(56  &  57  Vict.  c.  ccxiv.),  .v.  31 — London  Jiuilding 
Act,  1894  (57  &  58  Vict.  e.  ccxiii.),  s.  5  (31).]— 
A  railway  company  was  authorised  by  its  special 
Act,  wliich  incorporated  the  Lands  Clauses  Acts, 
the  Companies  Clauses  Acts,  and  the  Railways 
Clauses  Consoli<lation  Act,  181.5.  to  make  and 
maintain  the  railway  and  other  works  described 
in  the  Act.  By  sect.  31  of  its  special  Act  the 
company  was  enqiowend  to  lake  by  agreement 
for  the  extraordinary  purposes  mentioned  in  the 


Railways  Clauses  Consolidation  Act,  1845,  any 
quantity  of  land  not  exceeding  five  acres,  aiid  it 
was  i>rovided  that  any  buildings  erected  or  land 
acquired  under  this  section  should  be  subject  to 
the  provisions  of  the  Metropolitan  Build'ng 
Acts. 

The  company  acquired  by  agi'eement  under 
s"ct.  31  a  house  situate  outside  tlie  limits  of 
deviation  in  their  deposited  plans,  and  proceeded 
to  pull  it  down,  thereby,  as  alleged  by  the 
owners  of  the  adjoining  j)rennses,  "affecting" 
the  party  wall  between  that  house  and  their 
premises,  without  having  given  them  the  party 
structure  notice  recpured  by  the  London  Building 
Act,  1894.  On  a  claim  for  an  injunction  to 
restrain  the  companj'  from  continuing  the 
demolition  of  these  i)remises  : — 

Held— that  the  company  were  not  exempt 
under  their  special  Acf  from  the  provisions  of 
the  I>ondon  Building  Act,  1884,  and  were  bound 
to  give  the  adjoining  owners  the  usual  party 
structure  notice,  in  default  of  which  the  adjoin- 
ing owners  were  entitled  to  an  injunction. 

But  HELD  also,  upon  the  facts,  that  th 
company,  not  having  done  anything  which 
amounted  to  a  substantial  interference  with  the 
|)arty  structure,  were  not  "building  owners" 
within  the  meaning  of  sect.  5  (31)  of  the  London 
Building  Act,  1894. 

Lewis  and  Salome  r.  Charing  Cross,  &c. 
[Ry.  Co.,  [1906]  1  Ch.  508  ;  75  L.  J.  Ch.  282  ; 
70  J.  P.  221  ;  54  W.  R.  435  ;  94  L.  T.  732  :  22 
T.  L.  R.  282  :  4  L.  G.  R.  432— Warrington,  J. 

46.  BiJJ'erence  liettoeen  Adjoining  Oicners — 
Arhit ration — Jurisdiction  if  A i-hitrators — S11I)- 
seqnent  raisiny  of  Party  Wall  Inj  Adjoinimj  fhcner 
—London  Jiuiidiny  Act,  1894  (57  ct  58  Vict. 
c.  ccxiii.).  ss.  87-91.]- In  1902  the  plaintiff, 
who  was  the  owner  of  a  house  in  London,  pro- 
ceeded to  pull  it  down  with  the  intention  of 
erecting  a  new  building  on  the  site  :  it  was 
necessary  to  ])ull  down  an<l  rebuild  the  party 
wall  between  the  liouse  and  the  adjoining  hou.se. 
He  accordingly  served  a  building  owner's  notice 
on  the  defendants,  who  were  the  adjoining 
owneis,  as  recjuired  by  sect.  87  of  the  London 
Building  Act,  1894.  The  defendants,  who  were 
contemplating  erecting  workmen's  dwellings 
upon  their  site,  served  on  the  ])laintiff  a  notice 
of  eeitain  re(iinsitions  to  be  complied  with  by 
him  in  the  rebuilding  of  the  j)aity  wall.  A 
difference  having  arisen  with  regard  to  these 
requisitions,  tlie  matter  was  referred  to  surveyors 
in  accoi dance  with  sect.  91  of  the  Act,  who 
awarded  that  the  ])arty  wall  should  be  of  thicker 
dimei.sions  than  would  be  necessary  in  ordinaiy 
circumstances,  and,  further,  that  the  defendants 
should  be  entitled  to  laise  tlu'  wall  at  any  time 
as  they  thought  tit.  Tlie  plaintiff  completed  the 
building.  Subsecjuently  the  defendants  projosed 
to  increase  the  height  of  the  party  wall  without 
solving  a  building  owner's  notice  under  the  Act. 
The  plaintiff'  thereupon  brought  an  action  for  an 
injunction  to  restrain  them  fiom  building  on  the 
party  wall  without  tirst  serving  such  notice. 

Held—  that  the  award  of  the  surveyors  giving 
the  defendants  leave  to  raise  the  party  wall  at 
any  time  as  they  thought  fit  was  vltni  rives,  and 
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that   the  defendants   ought   to   have    served   a 
building  owner's  notice. 

Leadbitter  and  Othees  r.  Mayor,  kc,  of 

[St.    Mauylebone,  [1904]  2  K.  B.  893;  73 

L.J.  K.  B.  1013;  20  T.  L.   R.  778:  r,8  .1.  P. 

5()6  ;  53  W.  R.  IIS  ;  91  L.  T.  639-C.  A. 

47.  Dlferencc  befiirpu  Ituihliufi  Oirnev  and 
Adjoliiiufi  Owner  —  Rrferrncc  to  ,Si'rrri/orx — 
Ci>iiipeii>!ii1ion  for  BauKUjr  fo  Trade — Jnrisdietion 
to  Ainird — London  lUtUd'tnq  Art,  1S9-1  (57  & 
58  Vict.  r.  ccxiii.),  .v.v.  88-91.]— Where  surveyors 
are  apjiointed  under  sect.  91  of  the  London 
Building  Act,  1894,  to  settle  a  difference  between 
a  building  owner  and  an  adjoining  owner  under 
sect.  90  of  that  Act,  with  respect  to  the  raising 
of  a  party  wall,  they  have  no  jurisdiction  to 
award  compensation  to  the  ail  joining  owner  for 
anything  but  structural  damage.  They  cannot 
consider,  e.fj.,  loss  of  trade  arising  from  the 
execution  of  the  work. 

Decision  of  Div.  Ct.  ([1906]  2  K.  B.  767  ;  75 
L.  J.  K.  B.  995  ;  70  J.   P.  545  ;  95  L.  T.  .540  ; 
2i  T.  L.  R.  820)  affirmed. 
Adams  r.  Marylebone  EoROuan   Council, 

[1907]  2  K.  B.  822  ;  71  J.  P.  465  ;  23  T.  L.  R. 

702— C.  A. 

48.  Xofice  fo  Adjol/iini/  Oicncr — SntHciencij — 
Counter- Not  lee  —  London  Bv'ildinq  Act,  1894 
(57  &  58  Vict.  c.  ccxiii.),  »s.  89,' 90  (1).]— A 
notice,  purporting  to  be  a  ]>arty  wall  notice, 
under  sect.  90  (1)  of  the  London  P>uilding  Act. 
1894,  ought  to  be  so  clear  and  intelligible  that 
the  adjoining  owner  may  be  able  to  see  what 
counter-notice  he  should  give  to  the  building 
owner  under  sect.  89. 

Hobbs,  Hart  &  Co.  i-.G rover,  [1899]  1  Ch.  11  : 
[68  L.  J.  Ch.  84  ;  79  L.  T.  454  ;  15  T.  L.  R. 

40— C.  A. 

49.  '■'■Owner''  —  Tenant  at  Will  —  London 
Build  I  nq  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
.«.  5  (29),  87.]— By  sect.  5  (29)  of  the  London 
Building  Act,  1894,  the  expression  "owner" 
does  not  include  a  tenant  at  will. 

The  plaintiff  agreed  to  take  a  lease  of  certain 
land  fur  building  purposes  from  the  London 
County  Council  subject  to  certain  conditions, 
one  of  which  was  that  until  the  granting  of  the 
lease  the  plaintiffs  should  be  deemed  tenant  at 
will  to  the  council,  but  he  was  to  pay  the  rent 
and  observe  and  j)erform  the  covenants  and  con- 
ditions to  be  reserved  and  contained  in  such 
lease  when  granted,  and  he  was  to  be  at  liberty 
to  take  away  sufficient  earth  to  enable  him  to 
build.  Before  he  became  entitled  to  h.ve  the 
lease  granted  he  built  a  party  wall  between  his 
land  and  that  of  the  adjoining  owner,  and  claimed 
to  be  entitled  to  all  the  rights  of  a  building  owner 
conferred  by  sect.  87  of  tlie  London  Building 
Act,  1894. 

Held — that,  as  the  plaintiff  had  agreed  to  be 
a  tenant  at  will  until  the  granting  of  the  lease, 
though  with  certain  rights  superadded,  he  was 
not    an    "owner"     within     the     definition    in 


sect.  5  (29)  of  the  Act,  and  therefore  had  not 
the  rights  of  a  building  owner  under  sect.  87. 

Orf  v.  Payton,  (190.5)  69  J.  P.  103  ;  21  T.  L.  R. 
[90  ;  3  L.  Ct.  R.  126— Eady,  J. 

50.  Wall  raised  hy  Owner  of  Ilonxe  at  Iris  oion 
Bxpense^L'ase  of  House  for  a  Term  of  Years — 
Suhseqnent  User  bij  Adjoin  in//  Owner  of  Party 
^]'all  so  raised — f'ontrihn'ion  towards  Kxiiense 
of  raising  Wall — lliylit  of  L^essee — London  Build- 
iny  Act,  1894  (57  &  58  Vict.  c.  ccxiii.),  a-.s.8  8- 
95.] — The  owner  of  a  house  in  London,  under 
the  powers  of  the  London  Building  Act,  1894, 
raised  at  his  own  expense  the  party  wall 
separating  his  house  from  the  adjoining  h-mse. 
Subsequently  the  owner  granted  a  lease  of  the 
house  for  twenty-one  years  to  the  appellant. 
After  the  lease  to  the  appellant,  the  respoi.dent, 
who  had  become  the  owner  of  the  adjoining 
house,  proposed  to  carry  out  certain  building 
works  upon  his  premises,  and  for  that  purpose 
to  make  use  of  the  raised  party  wall  beyond  the 
use  thereof  made  by  him  before  the  alteration. 
The  appellant  claimed  [inter  alia),  under  s^ct.  95, 
sub-sect.  2,  of  the  Act,  a  proportion  of  the  original 
expense  of  raising  the  party  wall  in  respect  of 
the  increased  user  of  it  hy  the  respondent.  The 
arbitrators  appointed  in  accordance  with  the 
provisions  of  the  Act  awarded  to  the  appellant 
a  sum  of  money  in  respect  of  the  claim. 

Held — that  the  arbitrators  had  no  jurisdiction 
to  entertain  the  claim,  as  the  Act  only  contem- 
plated the  payment  of  a  proportion  of  the  expense 
of  raising  the  party  wiilI  to  the  person  who  had 
originally  incurred  the  expense. 

Ln  re  Stone  and  Hastie,  [1903]  2  K.  B.  463; 

[72  L.  J.  K.  B.  846  ;  89  L.  T.  343  ;   19  T.  L.  R. 

654  ;  63  J.  P.  44  ;  52  W.  R.  130— C.  A. 

II.  BYE-LAWS. 

See   also   Sect.   III.    Drainage   (b)— In 
General. 

(a)  Betting  in  Streets. 

51.  Lnconaistencii  between  Bye-laiv  and  Statute 
—Metrojiolitan  Streets  Act,  18(;7  (30  &  31  Vict. 
c.  134),  .v.  23 — J/nnicij)al  Corporations  Act.  1882 
(45  &  46  Vict.  c.  50),  ,9.  2'^— Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  s.  16.]— A 
bye-law  made  by  the  London  County  Council 
prohibiting  under  a  penalty  any  person  from 
frequenting  and  using  any  street  or  other  public 
place  for  the  purpose  of  bookmaking,  betting,  or 
wagering  is  a  reasonable  bye-law,  and  one  that 
can  properly  be  made  under  sect.  23  of  the 
Municipal  Corporations  Act,  1882,  for  the  good 
rule  and  government  of  the  district  ;  and  there 
is  no  inconsistency  or  repugnancy  between  the 
bye-law  and  the  statutory  provision  contained  in 
sect.  23  of  the  Metropolitan  Streets  Act,  1867, 
which  says  that  "  any  three  or  more  persons 
assembled  together  in  any  part  of  a. street  within 
the  metropolis  for  the  purpose  of  betting  shall  be 
liable  to  a  penalty." 

White  r.  Morley,  [1899]  2  Q.  B.  34  ;  68  L.  J. 
[Q.  B.  702  ;  63  J.  P.  550  ;  47  W.  R.  583  ;  80 
L.  T.  761  ;  15  T.  L.  R.  360  ;  19  Cox,  C.  C.  345 

—Div.  Ct. 
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52.  lH'ui)ifi-'<h'M'i/  ho.tiverii  liijr-Jdio  aii/l  Statute 
—Metrojulitun  St'rrctx  Art,  I'mi  (80  &  SI  Vict. 
c.  1H4),  .V.  2'\  —  Midiicipiil  forporat'tonx  Act,  1882 
(4.")  Ik.  4<)  Vict.  c.  .")()),  .«.  28 — Liiral  Gorernmeiit 
Aft,  1SS8  (JA  &52  Vict.  ^.  41),.<.  IC.]— A  bye-law 
that  "No  pc-isoii  shall  frequent  oi-  use  any  street 
or  other  public  place,  on  IjehaU"  either  of  himself 
or  any  other  person,  for  the  purpose  of  book- 
making,  or  belting,  or  wagering,  or  agieeing  to 
bet  or  wager  with  any  persoji,  or  paying,  or 
receiving,  or  settling  bets,"  is  a  b^-e-law  for  the 
good  government  of  the  district,  and  is  valid 
under  a  statutory  power  for  the  local  authority 
to  make  bye-laws  for  the  good  government  of  tiie 
district.  Nor  is  such  a  bye-law  repugtiant  to 
sect.  28  of  the  Metropolitan  Streets  Act,  18(57, 
whicli  i)roliibits  tliree  or  more  persons  assembling 
together  in  a  street  for  the  purpose  of  betting. 

White  V.  Morle>i  ([181)9]  2  Q.  B.  3-t  :  68 
L.  J.  Q.  B.  702  ;  <)8  J.  I'.  550  :  47  W.  K.  583  ; 
80  L.  T.  7(!1  :  15  T.  L.  K.  3(i0— Div.  Ct..  supra) 
and  Jdinietiv.  Hern,  ([189(5]  1  Q.  B.  <)41  ;  Co 
L.  .J.  M.  C.  118;  GO  J.  P.  375  :  44  W.  K,  512  ; 
74  L.  T.  494— Uiv.  Ct.)  approved. 

Odder  and  Hehhle  NurigatidU  Co.  v.  Pilling 
((1845)  3  Kail.  Cas.  785  ;'  14  M.  &  W.  70;  14 
L.  J.  Kx.  228  :  9  Jur.  877)  and  Striehhind  v. 
llaiies  (I  189(5]  I  Q.  B.  290  :  (55  h.  J  M.  C.  55  ; 
(.0  J.  1'.  1(54:  44  W.  U.  898 ;  74  L.  T.  137; 
18  Cox,  C.  C.  244— Div.  Ct.)  disiinguished. 

Thomas   /•.   Sutteks,    [1900]    1    Ch.   10;  fi9 

[L.  .1.  Ch.  27  ;  48  \V.  K.  188  ;  81  L.  T.  469  ;   16 

T.  L.  U.  7— C.  A. 

(b)  Lavatories  and  Waterclosets. 

See  alxd  Vl!  1.    SAM  TARY  CO.WENIKXCES, 
&C. 

53.  '•  ConxtructiiKj  "  unij  Watercloset — Metro- 
jxilix  Mdiiiiijciiirnt  Act,  i855  (18  &  19  Vict. 
c.  120),  .S-.  202 — Ldiiddit  Count  If  Council  Bije-lawx 
(1900),  17,  21.] — The  appellants  were  the  owners 
of  industrial  tl wellings  erected  before  the  bye-laws 
made  by  the  London  County  Council  iu  1900. 
In  1902  the  appellants  resolved  to  substitute 
iron  pipes  for  the  ordinary  tile  <Irain  pipes 
communicating  fi-oni  the  waterclosets  in  such 
buildings  with  the  drains,  and  in  carrying  out 
such  alterations  several  pans  and  pipes  con- 
nected therewith  which  had  been  broken  were 
replaced.  The  respondents  contendeil  that  in 
carryiTig  out  such  alterations  the  appellants  were 
constructing  a  "  watercloset  "  within  tlie  mean- 
ing of  bye-laws  17  and  21  of  the  bye-laws  of  the 
London  County  Council  made  in  1900.  l'>ye- 
law  17  pi-ovided  '"any  person  who  sliall  con- 
struct any  waterelixet,  the  soil  pipe  of  which 
shall  connnunicate  with  any  sewer,  aiul  shall  be 
in  connection  with  anj'  otiier  watercloset,"  shall 
cause  certain  things  to  be  done.  Bye-law  21 
l)rovidetl  that  "these  bye-laws  shall  so  far  as 
is  practicable  apply  to  any  person  who  shall 
construct  or  reconstruct  any  [lipe  or  drain  or 
other  means  of  communicating  with  sewers  (U- 
any  traj)  or  apparatus  connected  therewith  so 
far  as  he  shall  effect  any  such  works  in  any 
building  erected  before  the  coiiliruiation  of  these 


bye-laws,  as  if  the  same  were  being  constructed 
in  a  building  newly  erecteil." 

Held — tliat  the  appellants  had  not  "con- 
structed a  watercloset  "  within  the  meaning  of 
b3'e-law  17,  and  that  what  was  done  was  not 
within  the  purview  of  bye-law  21. 

Metropolitan  Industrial  Dwellings  Co. 

[r.  Loxci,  (1904)  68  J.  P.  113  :  20  T.  L.  R.  103  ; 

2  L.  G.  R.  238— Div.  Ct. 

54.  '■^  Fit  or  fix  in  connection  with  amj  ic.c.tnii/ 
\api)artux  or  (inij  trap  or  xoil  pipe'' — llrpairimi 

ceixtinij  M'atercloxet  —  Notice  to  Sanitary 
Autho'rit II— Public  Health  (^London)  Act.  1891 
(54  &  55 'Vict.  c.  7(5),  .«.  89  (1).]— By  a  bye-law, 
No.  5.  made  by  the  London  County  C'ouncil 
under  sect.  89  (1)  of  the  Public  Health  (London) 
Act,  1891,  it  is  provided  that  "a  pereon  who 
shall  newly  fit  or  fix  any  apparatus  in  connec- 
tion with  any  existing  w.c.  shall  as  regards  such 

!  apparatus  and  its  connection  with  any  soil  {)ipe 

\  or  drain  comply  with  such  of  the  re(iuirements 
of  the  foregoing  bye-laws  as  would  be  applicable 
to  the  apparatus  so  fitted  or  fixed  as  if  the  w.c. 
were  being  newly  constructed." 

Bye-law  14  provided  that  "  every  person  who 
shall  intend  to  construct  any  w.c.  eartheloset  or 
privy  or  to  fit  or  lix  in  or  in  connection  with  au}^ 
w.c.  eaithcloset  or  privy  any  apparatus  or  any 
trap  or  soil  pipe  shall  before  executing  any  such 

:  works  give  notice  in  writing  to  the  clerk  of  the 
sanitary  authority." 

The  appellants,  a  railway  company,  finding 
that  the  pans  and  traps  of  two  existing  watei- 
elosets  at  one  of  their  stations  reijuired  renewal 

I  owing  to  ordinal}'  weai'  and  tear,  removed  the 
same  and  refitted  or  fixed  two  new  pans  or  traps 
in  connection  with  the  said  waterclosets.  In 
carrying  out  the  works  the  appellants  complied 
with  all  the  requirements  of  the  bye-laws  as 
referred  to  in  bye-law  5,  but  gave  no  notice  to 
the  clerk  of  the  sanitarv  authority  as  provitled 
by  bye-law  14. 

Held — that  bye-law  14  di<l  not  apply  only  to 
new  waterclosets,  but  also  to  the  fixing  of  an 
apjtaratus,  tiap,  or  soil  pipe  in  connection  with 
any  existing  watercloset. 

London  and  South  Western  Ry.  Co.  r. 
[Hills,  [1906]  1  K.  B.  512  :  75  L.  J.  K.  B. 
340  ;  70  .1.  P.  212;  94  L.  T.  517  ;  4  L.  G.  R. 

899— Div.  Ct. 

55.  Pipe  from  errrij  Laratorij  to  he  trapped — 
lloa-  of  Itaxinx  in  Hoard  School — Ajijdicahlliti/ 
— Met nijHilix  Management  Act,  1855  (18  A:  19 
Vict.  c.  120),  X-  102.] — The  appellants  were  sum- 
nu)ned  for  contravention  of  a  bye-law  of  the  re- 
spondents, which  piovided  that  "a  person  who 
siiall  erect  a  new  buihiing  shall  cause  every  pipe  in 
such  buikling  for  carrying  off  waste  water  from 
every  lavatory  or  sink  ...  to  a  sewer  to  be 
constructed  of  lead  iion  or  stoneware  and  to  be 
trapped  iniuu'diately  beneath  such  lavatory  or 
siidc  by  an  etlicicnt  syphon  traj)  which  shall  be 
constiiicted  of  lead  iron  or  stoneware  with 
adequate  means  for  inspection  and  cleansing 
.and  which  shall  be  ventilated  into  the  external 
air  wherever  such  ventilation  shall  be  necessary 
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Bye-laws — Continued. 

to  preserve  the  seal  of  such  trap."  Tlie  appel- 
lants had  constructed  rows  of  basins  in  a  new 
building  for  the  Loudon  School  Board.  The 
waste  water  from  each  basin  ran  through  a  pipe 
into  an  open  drain,  which  was  trapped  before  it 
reached  the  sewer. 

Held — that  each  basin  was  not  a  lavatory 
and  need  not  comply  with  the  bye-l^w,  and  that 
the  case  was  not  witliin  the  bye-law. 

Treasure   &  Co.  r.  Bermoxdsey   Bouough 
[Council,  (1904)  r.8  J.  P.  20()  ;  2  L.  G.  II.  488 

— Div.  Ct. 

(c)  Lights  on  Vehicles. 

56.  Lii/ltt)!  on  VeliicJos — Tramcars — Vididity.] 
— The  London  County  Council  has  power  to 
make  a  bye-law  for  the  good  government  of 
their  district,  and  to  make  bye-laws  enforcing  the 
use  of  liglits  on  vehicles,  e.;/.,  tramcars  using 
highways  during  the  hours  of  darkness,  and  to 
say  that  such  lights  should  be  white  lights. 

Adamson  v.  Miller,  (1900)  16  T.  L.  R.  184— 

Div.  Ct. 

(d)  Lodging  Houses. 

57.  Clc/tnuinrj  tit  .stated  times — Liahiliti/  of 
"  Landlord  "  —  A'o  Notice —  Un rea .•tonahlcnrss — 
PuMic  IleaJth  {London')  Act,  1891  (.'34  &  55 
Vict.  c.  76),  .s\  94.] — A  bye-law  made  by  a 
metropolitan  borough  council  under  sect.  94  of 
the  Public  Health  (London)  Act,  1891,  provided 
"that  the  landlord  in  the  tirst  week  in  April  in 
every  year,  and  at  such  other  times  as  the  con- 
dition thereof  may  render  it  necessar^^,  shall 
cause  every  part  of  the  pi-emises  of  a  house  let  in 
lodgings  or  inhabited  by  membei's  of  more  than 
one  family  to  be  cleansed."  "  Landlord  "  in 
relation  to  such  a  house  was  delined  as  "the 
person,  whatever  miy  be  the  tiature  or  extent  of 
his  interest  in  the  premises,  and  whether  he 
resides  on  the  premises  or  not,  who  receives 
or  is  entiiled  to  receive  the  rack-rent  of  such 
premises." 

Held — that  the  bye-law  was  unreasonable, 
and  therefore  invalid,  because  it  did  not  provide 
for  notice  being  given  to  the  landlord,  who  was 
the  person  made  responsible,  and  who  might  have 
no  knowledge  of  any  offence  being  committed. 

And,  per  Wills, .!.,  "  That  tlie  1)ye-law  was  also 
unreasonable  on  the  ground  that  it  required  the 
work  to  be  done  in  the  first  week  of  the  month 
of  A]iril,  which  frequently  included  the  Easter 
holidays,  the  work  being  of  sucli  a  nature  as 
might  occupy  several  days." 

Stiles  r.  Galinski  :    Nokes  and  Nokes  *•. 

[Islington    Borough    Council    (No.   2), 

[1904]   1  K.  B.  GL-, ;  73  L.  J.  K.  B.  485  ;  68 

J.  P.  183  ;  52  W.   li.   462  ;  90   L.  T.   437;   20 

T.  L.  R.  219  ;  2  L.  G.  R.  341-  Div.  Ct. 

58.  Ilouxeti  '■'■let  in  Lodi/ina.i" — J}i/r-lan:t — 
Artiaans'  Bwell/nu/.t— Public  JlealtJi  {London) 
Art,  1891  (54  &  55  Vict.  c.  76),  s.  94.]— A  build- 
ing— artisans'  dwellings — was  divided  into  a 
number  of  sciiarate  double-roomed  tenements 
and    single  -  rodmed     tenements.      It    had     no 


front  door  in  the  ordinary  sense,  and  the 
passages  and  staircase  were  common  to  all  the 
tenements  that  it  contained,  and  ou  them  the 
front  doors  of  the  separate  tenements  upened. 
Each  tenement  was  let  to  a  separate  family. 

Held — that  the  tenements  were  separately 
occupied,  and  that  each  of  them  was  a  "  house  " 
within  sect.  94,  sub-sect.  1  (a),  of  the  Public 
Health  (Loudon)  Act,  1891,  and  that  the  whole 
building  was  not  a  hou-;e  which  was  "let  in 
lodgings  or  occupied  by  the  members  of  more 
than  one  family "  within  the  meaning  of  the 
section  or  of  bye-laws  made  thereunder. 
Weatheritt  /•.  Cantlav,  [1901]  2  K.  B.  285  ; 

[70   L.  J.  K.  B.  799  ;   65   J.  P.  644  ;   49  W.  R. 
568  ;   84  L.  T.  768— Div.  Ct. 

59.  Ordinarij  House — Each  Floor  occupied 
hij  Different  Fauiihi — Public  Health  {London) 
Act,  l'891  (54  &;  5.5  Vict.  c.  76),  .v.  94.]— The 
a[)pellant  was  the  landhu'd  of  an  ordinary  six- 
roomed  hduse  not  specially  constructed  to  be  let 
in  separate  tenements.  It  had  a  common  stair- 
case and  one  common  front  door  which  was 
always  kei)t  open.  On  each  floor  there  were  two 
rooms  which  were  let  to  and  occupied  by  a 
separate  family.  The  appellant  diil  not  reside 
on  the  i)remises,  nor  have  any  representative 
residing  there. 

Held— that  this  was  a  "house  occupied  by 
members  of  more  tl.an  one  family"  and  that  the 
sanitary  authority  could  make  bye-laws  for  its 
regulation  under  sect.  94  of  the  Public  Health 
(London)  Act,  1891. 

Kyffin   c.  Simmons,  (1903)  67  J.  P.  228  :   1 
[L.  G.  R.  381— Div.  Ct. 

60.  Proportion  of  Closet. s  to  Innude.t — Notice 
to  Oicuer — Unreasiinablencss  —  Public  Ilettlth 
{London)  Act,  18!tl  (54  &  55  Vict.  c.  76), 
.V.  39(1).] — A  bye-law  of  the  London  County 
Council, made  under  the  Public  Health  (London) 
Act,  1891,  s.  39  (1),  provided  that  "the  landlord 
or  owner  of  any  lodging-house  shall  provide  and 
maintain  in  connection  with  such  house  water- 
closet,  earth-closet,  or  privy  accommodation  in 
the  proportion  of  not  less  than  one  water-closet, 
earth  closet  or  i)rivy  for  every  twelve  persons." 
Upon  a  complaint  being  lodged  against  rent 
collectors,  who  are  "owners  "  within  the  definition 
clause,  for  contravention  of  the  bye-law  : — 

Held — that  the  bye-law  was  not  reasonable, 
on  the  gi'ound  thnt  it  did  not  provide  for  notice 
to  be  given  to  the  person  complained  against 
(who  might  be  (juiie  unaware  that  the  bye-law 
was  being  infringed)  before  proceedings  were 
commenced. 

Nokes  and  Nokes  r.  Islington  Borough 
[Council  (No.  1),  [1904]  1  K.  B.  610;  73 
L.  J.  K.  B.  100  ;  68  J.  P.  95  ;  52  W.  R.  399  ;  90 
L.  T.  22  ;  20  T.  L.  R.  95  :  2  L.  G.  R.  334- 

Div.  Ct. 

HI.  DRAINAGE. 

(a)  Drain  or  Sewer. 
And  .see  title  Sewers  and  Drains. 

61.  Combined  Operation — I'lan.s  sanctioned  by 
Vestry  —  Subsequent     deviation   from     Plan  — 
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Drainage — Cout  i  n  nnl. 

MefropoUs  Mamnirminit  Art,  IS.");")  (18  &  19  Yict. 
e.  1 20),  XX.  74,  250.  ]  —A  plan  for  (lraiiiiii<,'  a  grnup 
of  houses  l)ya  coiiilniied  operation,  under  sect.  74 
of  the  Metropolis  Mana.y-euient  Act,  IS.")."),  was 
sanctioned  by  the  vestrj.  The  course  of  one  of 
the  pipes  indicated  in  the  ])lan,  which  drained 
more  than  oni!  of  the  houses,  was  in  the  laying 
of  it  altered  so  as  to  run  within  Ji  few  feet  of  (he 
couise  indicated  in  the  i)lan. 

Held — that  the  pipe  was  a  drain  and  not  a 
sewer  within  the  meaning  of  sect.  2oO  of  the 
Metrojiolis  Management  Act,  18.5"),  the  number 
of  houses  draining  into  it  not  being  added  to  or 
interfered  with  by  the  deviation  from  the  plan 
sanctioned. 

Greater  London  Pijoperty  Co.  r.  Foote, 
[ISUitJ  1  Q,  1!.  072  :  C.S  L.  .[.  Q.  15.  (;2.S  ;  iVA 
J,    P.  420  ;    47   W.   R.  541  ;    80  L.   T.  S'JO— 

Div,  Ct. 

62,  ('(iiiiliinod  Oprmtion  —  Bc.pnrtnre  from 
I'bin  (iii^Inir'ixed — Onmer  not  Ivihle  to  ahtttp 
Nvixdnce —  Metropolis  ManKqemcnt  Act,  1855 
(18  &  19  Vict.r.  120),.?.250— J/^('/vvW/.«  Manaqe- 
mcnt  Awendmeut  Act,  1802  (25  &  2()  Vict,r,  1()2), 
x.  112,] — In  1855  an  order  of  the  Metropolitan 
Commissioners  of  Sewers  was  obtained  for  diain- 
ing  four  houses  in  ihe  metropolis  by  a  combined 
operation.  The  work  was  carried  out  before 
January  1st,  1850,  but  not  in  accordance  with 
the  plan  authorised  by  the  Commissioners, 
From  the  gi-oup  of  four  houses  one  was  left  out, 
and  two  others  were  added.  A  nuisance  having 
arisen  in  legard  to  the  pipe  draining  the  group, 
and  the  owner  of  tie  houses  having  been  required 
to  abate  the  nuisance  : — 

Held — tliat  the  (Upartnre  from  the  plan 
authorise d  was  material,  and,  there  being  no 
evidence  that  such  departure  was  sanctioned  by 
the  Couunissioners,  the  pipe  was  not  a  drain  but 
a  sewer,  and  that  therefore  the  owner  was  not 
liable  to  abate  the  nuisance. 

Bullock  r.  Reeve,  (1900)  49  W.  R.  93  ;  70 
[L.  J.  Q.  B.  42  ;   (55  J.  P.  lt;4  ;   SI    L.  T.  55— 

Div.  Ct. 

63.  f'oiiili'nird,  Ojwnition  —  Order  of  Local 
AutliorH If  —Sithxrqnriit  iillmtt'ion  of  Schciiic  — 
No  frrxh  Order — Droiti  or  Scirer — Mefro/iolix 
MoniKienirnt  Art,  1855  (18  &  19  Vict.  c.  120), 
.s'.  250. J  —  P>y  order  of  the  local  aulhoritj'  in  1858 
certain  houses  had  been  drained  by  a  eond)ined 
scheme.  In  1899  one  of  the  houses,  No.  85,  was 
d''sc<iiniect cd  from  No.  s;{.  and  coiniected  with 
the  adjoining  house  on  tiic  other  side.  No.  87. 
No  order  was  made  by  the  local  authority  as  to 
this  alteration,  but  it  was  superinteiuled  by  their 
oHicei-s.  In  1900  the  owner  of  No.  85  erected  a 
\vorksho|)  in  the  garden  at  the  rear,  and  the 
drainage  from  that,  including  an  additional 
watercloset,  was  connected  with  the  drain  of 
No.  87.  A  plan  of  this  had  been  approved  by 
the  local  authority,  and  though  the  work  was 
not  carried  out  in  accordance  with  such  plan  it 
was  done  under  the  suiierintendence  of  the 
otlicers  of  Ihe  local  authority. 


Held — that  the  drain  of  No.  87  had  not 
become  a  sewer. 

GouuiNOE  r.  Shoreditch  Borotgh,  (1902)  06 
[,r,  p.  505  ;  80  L.  T.  .592— Uiv.  Ct. 

64.  Conih'nird  Oprrotion  —  Order  of  Locul 
Ai/t/iorify  —  Siihxrqiient  deriotion  —  Metrn/ndig 
M(ini((iement  Art,  1855  (18  &  19  Vict.  c.  120), 
.s'.  74.] — On  September  29th,  1870,  an  order  was 
made  by  the  Hackney  District  Board  of  Works 
for  the  drainage  of  twentysi.x  houses  (numbered 
35  to  85,  odd  numbei's  only)  in  Itcctoiy  Itoad.  by 
a  combined  operation  in  accordance  wi  h  a  plan 
by  which  the  houses  were  to  be  put  in  various 
groups,  one  of  which,  consisting  of  Nos,  45,  47, 
49,  and  51,  was  to  be  drained  b}-  a  drain  passing 
under  No.  49. 

In  October,  1900,  a  imisince  was  found  to 
exist  owing  to  a  defect  in  a  line  of  pipes  jiassing 
beneath  No.  51,  and  on  examination  it  was  found 
that  the  grouping  had  been  altered,  and  that 
Nos.  47,  49,  51,  53,  and  55  were  di'ained  together 
by  means  of  a  drain  passing  undrr  No.  51 
(instead  of  No.  49,  as  shown  on  the  above- 
mentioned  plan). 

Held — that  as  the  alteration  in  the  system  of 
drainage  w^as  a  material  one,  and  as  there  was  no 
evidence  that  it  had  been  sanctioned  by  the 
local  au'hority,  the  line  of  ])i|  es  passing  under 
No.  51  was  a  sewer  repairalile  liy  the  borough 
council. 

Greater  London  Propertq  Co.  v.  Foote  ([189{l] 
1  Q.  B.  972  ;  08  L.  .1.  Q.  \\.  028  ;  03  .).  P.  420  ; 
80  L.  T.  390;  47  W.  R.  541  — Div.  Ct.),  No.  01, 
xupra,  ap[)licd. 

Harvey  r.  Jaye,  (1907)  71  J.  P.  473  ;  97  L.  T. 
[543  ;  5  L.  G.  R.  907— Div.  Ct. 

65.  f'oiiiJii/ied  Ojienifion  —  Tran-tfer  of  Title 
of/irririse  flnin  hij  Purcluixe — Extopprl—  .Vefro- 
polix  Monaijrmeni  Act,  1855.(1 8  &  19  Yict.  e.  120). 
.M  70.  83,  101,  250.] — A  metropolitan  vestry  had 
aj)proved  a  plan  for  the  drainage  of  a  number  of 
houses  which  did  not  show  the  i)articular  drainage 
of  each  house,  but  authorised  the  drainage  of  the 
houses  in  pairs  by  a  series  of  combined  ojiera- 
tions.  In  a  ]>air  of  such  1  ouses  the  drainage  was 
caiTied  off  by  two  jiipes.  laid  one  under  each 
house  ;  these  iiijies  joined  into  one  ])ipe  befoie 
they  reached  the  sewer.  The  pipe  under  liouse  \ 
took  the  whole  of  the  tlrainage  of  A.togitlier 
with  that  from  a  sink  in  the  back  i):irt  of  hou.se  B  ; 
the  pipe  under  B  took  the  rest  of  the  drainage 
of  B.  The  connection  between  the  sink  in  H 
and  the  pijte  under  A  had  been  made  at  the  time 
when  the  houses  and  the  drains  were  constructed. 
Tlie  trustees  of  a  setth'inent  were  owners  of  both 
houses:  they  derived  their  title,  without  any 
l)uichase  i'or  value,  from  the  original  owner,  by 
whom  the  houses  and  drains  were  constructed. 
The  Court  inferred  as  a  fact  that  the  connection 
of  the  sink  in  hou.se  B  with  the  pipe  under  A 
was  made  l)y  the  authority  of  the  surveyor  to 
the  vestry. 

Held-- that  that  c(uinection  did  not  make  the 
pi]ie  under  house  A  a  scnvei'  within  the  meaning 
of  sects.  101  and  250  of  the  Metropolis  Manage- 
ment Act,  1S55. 
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Drainage — Contlnnerl.  ' 

Held,  further,  that  even  if  the  connection  { 
had  been  made  without  authority  the  present 
plaintiffs,  not  I  eing  purchasers  for  value,  could  [ 
get  no  hiiiher  rights  than  the  original  owner  had  | 
as  against  the  public  ;  and  the  pipe  would  still  | 
remain  a  drain. 

A  notice  under  sect.  S3  of  the  Metropulis 
Management  Act,  18.")5,  had  been  served  upon 
the  plaintiffs  by  the  defendants. 

Held — that  it  had  been  wrongly  served 
(assuming  tliat  the  connection  had  been  wrong- 
fully maiie),  beciuse  the  plaintiffs  were  not  the 
persons  who  had  made  the  connection  originally. 

Snies  V.  Fidhim  Bonmq/i  Council  ([1903] 
1  K.  B.  829  :  72  L.  J.  K.  B.  397  :  67  J.  P.  273  :  r>l 
W.  R.  598  ;  88  L.  T.  753  ;  19  T.  L.  R.  398,  No.  72, 
infra — C.  A.)  discussed. 

Heavee  and  Others  r.  Fulham  Corpora- 

[tion,   [1904]   2   K,  B.  383  ;  73  L.  J.  K.  B. 

715  ;  08  J.  P.  278  :  91  L.  T.  31  ;  20  T.  L.  R. 

383  ;  2  L.  G.  R.  672— ChanneU,  J. 

66.  Drain  or  Sneer — Cmnhined  Scheme — Ifovse 
inclnded  in  Scltenw  not  Sanctioned,  bij  Board — 
Variation  of  Line  of  Pipes — Metropolis  Manaqc- 
weiit  Act,  "1855  (18  &  19  Vict.  <-.  120),  ss.  74, 
2,50.] — On  July  12th,  1878,  a  plan  was  approved 
by  the  H.  Board  of  Works  by  which  three  houses, 
Nos.  21,  23  and  25,  R.  Road,  were  to  be  tlrained 
by  a  combined  operation  into  E.  Road.  On 
March  19th.  1879,  a  plan  was  approved  by  the 
same  local  authority  sanctioning  a  combined 
svstem  of  drainage  by  which  Nos.  27,  29,  31  and 
33,  U.  Road,  were  to  be  drained  into  E.  Road. 
A  nuisance  having  ai'isen  in  August,  1905,  it  was 
found  that  Nos.  21,  23,  25  and  27  were  drained 
together  by  means  of  a  line  of  pipes  i)assing 
along  the  back  of  such  hoiises  and  under  No.  25 
to  the  public  sewer  in  R.  Road,  and  that  Nos.  29, 
31  anil  33  were  drained  together  by  means  of 
a  line  of  pipes  passing  at  the  rear  of  siach  houses 
into  the  public  sewer  in  E.  Road. 

Hkld — that  the  line  of  pipes  draining  Nos.  21, 
23,  25  and  27  R.  Road  was  a  sewer  repairable 
by  the  local  authority  and  not  a  combined  drain 
repairable  by  the  owners  of  the  houses. 

Ker.^Jiaw  v.  'JoyJor  ([1895]  2  Q.  B.  471  ;  64 
L.  .1.  M.  C.  245  :  59  J.  P.  7?6  ;  44  W.  R.  28  ;  73 
L.  T.  274— C.  A.)  followed. 

Harvey  r.  Busby.  (190(5)  70  .J.  P.  .301  :  95  L.  T. 
[91  ;  4  L.  G.  R.  (:93— Div.  Ct. 

67.  fomhinrd  Si/xteni  ofDrai7iar/c — DcJci/tition 
of  Aiitlioritij  to  Si/rrryor  hi/  Hoard  of  IT'crZ'.v 
—  Order  of  Jioard  of  \\  iirl's — Eridencr — Jfrfro- 
VoU.s  .Viniiir/niienf  Act,  1855(18  &  19  Vict.  c.  120), 
.«.  74,  76,  250.] — Si.x  houses  were  drained  by  one 
line  of  pipes,  and  the  owner  of  one  of  ihe  houses 
was  summoned  for  a  nuisance  caused  by  defect 
in  such  pipe  under  his  ])remises.  By  a  resolution 
dated  March  24tli,  1859,  the  district  board  of 
works  authorised  their  surveyor  to  grant  applica- 
tions for  house  drainage  when  they  were  regular, 
involving  no  special  point  for  the  consideration 
of  the  board,  the  number  of  such  applications  to 


be  reported  quarterly.  On  April  9th,  1868,  an 
application  bj'  the  then  owner  of  the  said  six 
houses  for  permission  to  drain  the  said  six 
houses  by  a  combined  drain  was  sent  to  the 
district  board  of  works.  Such  application  was 
filed  in  a  book  kept  for  the  puipose  to  contain 
such  applications  made  to  the  district  board,  and 
signed  as  "approved"  by  the  then  surveyor  to 
the  board  of  works.  There  was  no  record  or  any 
other  evidence  of  approval  by  the  board  or  any 
of  its  committees  of  the  said  application. 

Held— that  there  was  no  evidence  that  the 
board  of  works  had  ever  authorised  or  approved 
of  such  application,  and  that  therefore  the  line 
of  ])ipes  draining  the  said  six  houses  was  a  sewer 
and  not  a  drain,  and  that  the  local  authority  were 
liable  for  its  repair. 

High  r.  Billings,  (1903)  67  J.  P.  388;   89 
[L.  T.  550  ;  1  L.  G.  R.  723— Div.  Ct. 

68.  Brains  made  icifhont  Consent  of  Local 
Antlioritv  —  LiaMliti/  to  Bepair  —  Metropolis 
Management  Act,  18.55  (18  &  19  Vict.  c.  120), 
ss.  68,  69,  74,  and  250 — 3fcirop(dis  3Tanaqement 
Act,  1862  (25  .t  26  Vict,  c.  102),  .v.  47.]— After 
the  passing  of  the  Metropolis  Management  Acts, 
1855  and  1862,  the  owner  of  a  row  of  houses 
in  London  drained  them  liy  laying  down  a  line 
of  pipes  which  was  connected  with  a  sewer 
belonging  to  the  vestry  in  an  adjoining  street. 
There  was  no  evidence  that  this  was  done  by 
the  order  or  with  the  sanction  of  the  local 
authority. 

Held — that  the  pipes  so  laid  down  were  a 
"sewer"  within  sect.  250  of  the  Metropolis 
Management  Act,  1855,  and  that  the  vestry  were 
liable  to  repair  it. 

St.  Matthew,  Bethnal  Green  (Vestry  of) 

[r.  London  School  Board,    [1898]    A.   C. 

190  ;  62  J.    P.  532 :  67  L.  J.  Q.    B.  234 ;  77 

L.  T.  635  ;  40  W.  R.  353— H.  L.  (E.). 

69.  Nuisance — Notice  to  Oirner  to  Alxdc — 
Defectire  Sorer — Bifjht  of  Oirner  1o  Becorcr 
Aviovnt  Expended  —  Puhlic  Health  [London) 
Act,  1891  (54  &  55  Vict,  c.  70),  ss.  4,  11.]— An 
action  was  brought  to  recover  from  the  defen- 
dants £24,  money  exjiended  by  the  plaintiff  in 
carrying  out  work  relating  to  the  drainage  of  two 
houses.  Nos.  5  and  6,  Vine  Street,  Southwark,  of 
which  he  was  the  owner. 

Notices  were  served  by  the  defendants  on 
him  under  sect.  4  of  the  Public  Health  (London) 
Act,  1891,  stating  that  the  board  were  satisfied 
that  a  nuisance  arose  from  a  defective  drain  and 
requiring  the  abatement  and  reconstruction  of 
the  drain. 

The  phiintiff  searched  the  records  and  found, 
as  he  thought,  an  order  for  a  combined  system  of 
drainage,  and  theiefore,  when  he  found  the  two 
houses  drained  into  one  pipe,  continued  and 
finished  the  w(;rk.  It  transpired,  however,  that 
the  order  for  the  combined  system  of  drainage 
a])plied  to  other  houses,  and  therefore  the  defec- 
tive pipe  was  a  sewer,  for  the  repair  of  which 
the  defendants  were  legally  liable.  The  plaintiff 
then  sued  the  defendants  for  the  £24,  expended, 
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but  the  cminty  court  judge  gave  judgment  for 
the  defendants. 

HEFiD  (reversing  the  county  court  judge) — that 
the  plaintiff  could  recover,  as  he  had  been  legally 
com|)elled  to  do  work  which  the  defendants 
were  liable  to  do,  and,  as  he  was  liable  to  a 
penalty  for  not  obeying  the  notice,  he  could 
recover  the  money  as  paid  at  the  defendants' 
request. 

Held,  further,  that  he  could  in  any  case 
recover  the  money  under  sect.  11,  as  the  words 
"expenses  of  cairying  the  order  into  effect" 
include  work  done  in  pursuance  of  an  abatement 
notice,  as  the  <lefendants  were  the  persons  by 
wliose  default  the  nuisance  arose. 

A:nduew  r.  St.  Olave's  Board  op  Works, 
[IS'.IS]  1  Q.  B.  775:  02  J.  P.  32!);  (57 
L.  .).  Q.  B.  5i)2  ;  7S  L.  'J'.  504  :  46  VV.  R.  424 

— Div.  Ct. 

70.  Xuix(tncc — Intimnt'ion  Xat'icp  tlircafcniiig 
Priiceedi)ij/fi — '"  Scicrr "  dr.scrihrd  fliorcin  <ix  a 
'■^  Bra  1 11^' — I'ecipieuf  p,vecHthuj  llepuirs  to  Spicrr 
— Il'ifjlit  to  Rpcorri-  Cuat  of  Woi'h  from  Sdiutonj 
Auf/idriti/ — Wlictlie.f  Work  done  Yoluntani  or 
under  Conijiuhion — BuUdpr  frandulrnthj  Inyintj 
a  Sewer  iiidrud  of  tnifhorlaed  Drain — Eflect  of 
—Puhllc  Health  (London}  Aet,  18!)I  (.54  &  55 
Vict.  e.  7(>).  sx.  3.  4.] — An  owner,  wlio  is  served 
vi'ith  an  intimation  of  a  nuisance  under  sect.  3  of 
the  Public  Health  (London)  Ac^,  18!)],  rei(uiring 
him  to  repair  a  ''drain,"  and  who  thereupon 
complies,  must  be  held  to  have  done  the  work 
voluntary,  and  not  under  compulsion,  although 
the  notice  contains  a  threat  that  the  authority 
will  commence  proceedings  against  him  by  the 
service  of  a  statutory  notice,  if  the  rcpaiis  are 
not  done  within  a  week.  Therefore,  if  the 
so-called  "  drain "  proves  to  be  a  "  sewer,"'  he 
cannot  recover  from  the  authority  the  cost  of 
the  rei)airs. 

Qiieere,  what  may  be  the  resi)ertive  rights  and 
duties  of  an  owner  and  an  authority  where  a 
builder,  authorised  to  lay  a  "drain"  from  a 
house,  has.  in  fraud  of  the  authority,  joined  it  to 
the  drain  from  another  liousr,  so  as  to  constitute 
it  a  sewer. 

Thoinxon  and  .A' 
lUueex  ((1S!».-,),  .-.It 
C.  A.)  followed. 

North  V.  Waltliamxfoir  Urhan  JJixfrirt  Couneil 
C(1.S!)S)  iu  L.  ,T.  Q.  P..  !)72  :  (■.2  J.  P.  .S3(J— 
Channell,  J.,  .sr«  PUULIC  IIkALTH,  35)  discussed. 

Oliver  r.  Camrerwri-l  Bouough  Council, 

[(l!l(i|)  C.S  .1.  P.  ir.5  :    52   W.  1!.  511  ;  !tO   [>.  T. 

2S5  :  2  L.  (i.  i;.  (il7  — Div.  Ct. 

71.  (hriier  railed  on  to  Jii-niedi/  Defert  i/l 
'*  Drain  " — In  faet  a  "  Sealer" — Uii/ht  to  Iteeorer 
Coxt  of  Work  from  Local  Aiithoritij — Worh 
parried  out  under  ('onipiilxion — I'lihlie  Health 
(London)  Aet,  18!ll  (51  &  55  Vict.  e.  7ii).  x.  3.]  — 
A  local  authoiity  calle  1  upon  the  plaintiff,  a 
hons<'holdcr.  to  abate  a  nuisance  arising  from  a 
dcfiTtivr  anil  unvcnt  ilati'il  •' drain,'' adding  that. 


irrix    Afa  ni/faet//ri nq     Co.    • 
.].    v.   5S(l  ;    73   L.  T.  3ti!)- 


if  it  was  not  abate  1,  "the  borough  council,  as 
the  sanitary  authority,  may  commence  proceed- 
ings against  vou  by  the  service  of  a  statutorj' 
notice"  :  at  the  end  of  the  document  was  printed 
the  following  notice  :  "  If  it  becomes  necessary 
through  your  default  to  serve  a  statutory  notice, 
the  costs  incurred  will  be  recoveratile  in  manner 
provided  by  sect.  II  of  the  Public  Health 
(London)  Act,  ISKl." 

The  plaintiff  did  the  work  retpiired,  some  of 
which  was  really  work  to  a  "  sewer,"  and  claimed 
to  recover  from  the  authority  1154.  the  cost  of 
that  part  of  the  work. 

Wright.  J.  (IS  T.  L.  K.  505)  held  that  the 
plaintiff  could  not  lecovcr,  as  the  work  was  not 
carried  out  under  compulsion,  or  at  such  time  as 
the  defendants  were  themselves  bound  to  carry 
it  out. 

On  appeal,  the  0.  A.,  without  giving  any 
decision  on  the  merits  of  the  case  (xee  67  J.  P. 
164  (n.)),  suggested  that  the  parties  should 
consent  to  their  assessing  the  amount  to  be  paid, 
and  judgment  was  entered  for  the  plaintiff  for 

:^40. 

Proctor  r.  Borough  op  Islingtox,   (llio3) 
[(•.7  J.  P.  1(54  :  1  L.  G.  R.  652  (n.)— 0.  A. 

72.  lt(tin  Water  Pipe  from  one  Ilonxr  joining 
Soil  Pipe  from  next — X<ti-efriim  Anthoriti/that 
:  "Brain"  ixdefeetii-e — I'ro  ■eedini/s  threatened— 
'  Beallji  a  "  Siveer  " — Oiviier  reeorerimj  E.epenxex 
front  Aiithoritij  —  Metrojiolix  MaiaKjement  Aet, 
1855  (18  &  1!)  Vict.  c.  120),  x.  2.5n.]— A  pipe 
carrj'ing  away  sewage  and  rain  water  from  one 
house,  and,  rain  water  only  from  another,  and  not 
constructed  as  a  cmibinel  operation  under  the 
order  of  a  local  authority,  is  a  ".sewer"  and  not 
a  "  drain." 

Where  tlie  authority  insisted  that  such  a  jiipe 
was  a  drain,  and  tlie  house  owner,  under  tlueat 
of  legal  proceedings,  repaired  it  : — 

Held— that  he  could  recover  the  cost  of  so 
doing  from  the  authority. 

ILdland  v.  Z^/.v//-«.s-((I897)  66  L.  J.  Q.  P.. 285  ; 
61  J.  P.  262 — I'>ruce,  J.)  approved. 
SILLES  r    FULHAM  ROROUGH   COUNCIL,  [1!103] 

[1    K.  p..   S2!t :  72  L.  J.  K.  B.  3!>7  :  67  J.  P. 

273  :  51   \V.  R.  51(8  :  S8  L.  T.  753  :  l!l  T.  L.  R. 
3118  :   1  L.  (i.  U.  613— C.  A. 

74.  Unauthorixed  Connection  hetween  Brainx  — 
Hoiixex  drainrd  hi/  combined  Operation — Conxent 
of    Vextri/ — Eridenec—Metropolix     Manai/ement 

,  .4^'^  18.5.5  (18  &  1!)  Vict.  e.  120),  .v.s-.  74,  250.J— A 
plan  of  adrain  leceivingthesewage  of  four  liousc> 
was  found  in  the  plan  Ixiok  of  a  local  authority, 
initialled  by  their  .surveyor.  The  drain  was  in 
fact  constructed  ni  acconlance  with  tie  plan 
under  tlie  supeiintendenceof  the  servants  of  the 

j  local  authority,  but  tlicre  was  no  entry  relatintr 
to  it  in  their  minute  book.     Siibse  pieiitiy,  witli- 

^  oit  the  knowledge  of  tlie  local  authority  or  of 
the  owner  of  tlie  four  houses,  a  drain  from 
another  l)uildingwas  constructed  and  connected 
with  the  first  drain. 

Held,  first,  that  there  was  evidence  th\t  tlic 
first   dram   was  constructed   '•  by  order   of    tlie 
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local  aulliDiity."'  within  tlic  ii;ciiiiiii[j  o 
sects.  74  and  'IM  (if  the  Mctioiiulis  Managcinent 
Act,  185.">. 

Hkld,  fuither,  that  when  the  connection 
with  the  second  drain  was  made,  the  first  drain 
became  a  'sewer"  within  tlie"  meaning  of 
sect.  2oU,  and  was  repairable  by  the  local 
authority. 

Gekn  '•.   Nk\vin(;ton  Vkstry.  [I.S!)8]  2  Q.  B. 
[1  :  C2  J.  r.  5(;:)  ;  (JT  L.  J.  Q.  B.  hhl :  U\  W.  K. 

G24— Div.  Ct. 

(b)  In  General. 

74.  AdjiilniiKi  Occiip'irrs  —  WKjlit  of  One  to 
aritd  iSrinii/c  f/irai/f/Ji  Drain  of  Utiter  —  Drain 
Deferi'tcc  —  Ai/ixaurc  dhafrd  by  Occupier  of 
Preiniitrx  irif/i  Drain — Ilighf  of  Contribution — 
Act  or  Default  of  otlier  Occupier — J'nblir  Health 
(London)  Act,  1891  (54  &  5.5  Vict.  r.  H)), .«.  120  (3).] 
— The  plaintiff  antl  the  defendants  occupietl 
adjoining  houses,  and  the  defendants  hail  the 
right  of  seutling  sewage  from  their  house  througl 


j  authorises  a  parish  outside  the  metropolitan  area 
to  send  its  sewage  into  any  sewer  of  any  parish 
within  that  area,  without  the  consent  "of  such 
latter  parish. 

Metropolitan  Board  of  Worlts  v.  London  and 
Xorth  Western  Ily.  Co.  ([1S8U]  14  Ch.  D.  521  ; 
49  L.  J.  Ch.  855  ;  42  L.  T.  880— Hall,  V.-C), 
approved. 

The  vestry  of  a  paiish  inside  the  metroiiolitan 
area  has  no  liigher  power  to  grant  its  consent  to 
a  district  outside  Ihe  metropolitan  area  to  send 
its  sewage  into  the  drains  of  such  vestry  than 
the  Metropolitan  Board  of  Works  had  to  grant  a 
similar  consent  under  the  provision  of  sect.  (Jl  of 
the  Metropolis  Management  Act,  18G2,  as  lead 
in  connection  with  sec'ts.  135, 188, 140,and  250  of 
the  Metropolis  Manage  nent  Act,  1855.  The 
Metropolitan  Board  of  W(jrks  had  power  under 
the  above  sections  to  grant  such  consent  as 
above  mentioned  only  in  the  form  of  a  revocable 
leave  and  licence,  but  no  power  to  grant  an 
irrevocable  licence  (/f  the  kind  in  perpeluity,  or 
even  for  a  definite  period. 

A  public  body,  with  limited  powei-s,  which  has 
a  pipe  under  the  plaintiff's  house  into  the  main  !  purported  to  permit  the  doing  of  a  certain  act, 
sewer.  Twelve  feet  of  this  pipe  was  used  solely  fli^^  permission  of  which  is  ultra  tires  its  powers, 
to  convey  sewage  from  tlie  defendants'  piemises.  i  '^  ni^it  subsequently  estopped  by  such  jiermission 
Proceedings  under  sects.  4  and  5  of  the  Public  !  f'o'^i  asseiting  its  right  to  prevent  what  it 
Health  (London)  Act,  1891,  having  been  taken  I  has  hitherto  purported  to  permit,  and  even 
against  the  plaintiff  for  a  nuisance  arising  from  encouraged  and  agreed  to  allow, 
the  said  pipe  being  defective,  and  a  magistrate's  I  1'iie  fact  that,  if  an  injunction  be  granted,  a 
order  obtained,  tiie  plaintiff  did  the  required  '  public  nuisance  will  be  a  necessary  consequence 
repairs  to  the  pipe,  including  the  said  portion  of  i  unless  the  persons  against  whom  the  iujunctiou 
twelve  feet,  and  brought  an  action  in  the  county  '  >s  granted  take  steps  to  prevent  it,  affords  the 
court  to  lecovcr  contribution  from  the  defen-  I  latter  no  defence  to  an  action  for  such  an 
dants  imder  sect.  120  (8)  of  the  Public  Health  j  injunction,  even  if  it  be  true  that  they  cannot 
(London)  Act,  1891.  The  county  court  judge  |  'ake  steps  to  prevent  the  nuisance  without 
found  that  there  was  no  evidence  to  show  that  I  obtaining  statutory  powers. 

the  defendants  were  liable  to  repair  or  make  J  At  the  same  time,  the  difficulty  in  which  such 
good  the  drain,  and  therefore  he  held  that  the  an  injunction  would  place  the  defendants  will 
nuisance  was  not  eauseil  by  any  act  or  default  of  I  ill  many  cases  induce  the  Court  to  use  its 
the  defendants,    and    gave    jmlgment   for    the    iiiscrction,  and  not  to  exert  its  juristliction   to 


defeiKlants. 


the  utmost  when  it  is  not  absolutely  essential  to 
do  so. 


Hki,d — that,  as  there  was  no  eviilence  of  any 
obligation  on  the  defendants  to  repair  anj"^  por- 
tion of  the  pipe  on  the  premises  occupied  by  the  j  reversed 
lilaintiff,  the  decit-ion  of  the  county  court  judge    >^x.   Mauy    Islington    VeisTry 


Decision   of   Kekcwich,   J.   (!iO  L.     T.     74G), 

HORNSEY 

[Urban   District   Council,  [1900]    1  Ch. 

(595  ;  G9    L.  J.   Ch.  324  ;  48  W.    R.   401  ;  82 

.  L.  T.  580  ;  IG  T.  L.  11.  28G— C.  A. 

76.  liijc-law  ax  to Drainx  "  in  "  creri/  Duildin;/ 
— Drainx  t/irouf//i  Jiack  Ytrrd  if  Jluildiny  — 
ApplicabiUtij — Metropolix  ManiKfcment  Act.  1855 
(18  &  19  Yict.  c.  120),  .V.  202.]— A  bye-law  , 
(No.  5)  maile  under  sect.  202  of  the  Metropolis 
Management  Act,  1855,  by  the  Loudon  County 
Council,  and  approved  by  the  Local  Govern- 
ment Board,  providetl  :  ''  Every  person  v\ho  shall 
erect  a  new  building  shall  provide  in  every  main 
Dixtrict  —  L'ltra  vires- — Extoppel — DiJ u nction  ,  di&in  or  otlier  drain  in  such  building  which 
rexultiny  in  Public  Xiiixance  —  J/pf/-(Y;()//.v  shall  communicate  with  any  sewer  a  suitable  and 
J/unar/enient  Act,  1855  (18  &  19  Vict.  c.  120),  j  efficient  intercepting  trap";  and  bye-law  21  of 
»•«.  135,  188,  140,  250 — Metrojndix  JJana/fenienf  \  the  same  bye-laws  provided:  "These  bye-laws 
Act,  1862  (25  &  2G  Vict.  c.  102),  s.  61 — Public  !  shall,  so  far  as  practicable,  apply  to  any  person 
Health  Act,  1875  (88  &;  39  Vict.  c.  55.] — There  who  shall  construct  or  reconstruct  any  pipe  or 
is  no  provision  in  the  Metropolis  RLinagement  i  other  means  of  communication  with  sewers,  or 
Act,  1855,  or  the  Public  Health  Act,  1875,  which  i  any  trap  or  apparatus  connected  therewith  so 


was  right. 

Sect.  120  of  the  Public  Health  (London) 
Act,  1891,  considered  ;  xcniblc,  that  section  only 
applies  where  an  older  is  obtained  against  one 
of  several  persons  who  might  all  have  been  pro- 
ceeded against  as  rLS[ioiisible  for  causing  the 
uuisant.'e. 

Nathan    r.    Bouse    and    Another,    [1905] 

[1  K.  B.  527  ;  74  L.  J.  K.  B.  285  ;  G9  J.  P. 

185  ;  92   L.   T.  321  .  21  T.  L.  11.  222  ;  3  L,  G. 

R.  854— Div.  Ct. 

75.  Affi'eemcnt   to   receire  iSetcar/e  if    Outxide 
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Drainage — Continued. 

fur  as  he  shall  effect  any  such  work  in  any 
building  erected  before  the  contirmation  of  these 
bye-laws,  as  if  the  same  were  being  constructed 
in  a  building  newly  erectetl." 

Held — that  such  bye-laws  were  not  confined 
to  drains  within  the  walls  of  such  building,  but 
that  tbe  words  '•  in  such  building"  meant  "  in 
connection  with  "  or  "  in  reference  to." 

KiNGSLAND  r.  Haben,  (I'JOl)  OS  J.  P.    l.")<.i  :  DO 
[L.  T.  449  ;  2  L.  tl.  K.  47(J— Div.  Ct. 

77.  Defective  Drain — Works  specified  in 
Detail — y^Lftice  of  Order  —  Xon-compliance  — 
Metropolis  Mamujeinent  Act,  1855  (18  &  1'.)  Vict. 
c.  120),  ss.  82,  85 — Metropolis  Ma/ttitjeiiient 
(^Amemlnient)  Act,  18(12  (25  .V  2ij  Vict.  c.  102), 
s.  (U.] — S.,  being  the  owner  of  certain  premises, 
the  respondents,  on  February  5th,  served  a 
notice  on  him,  under  the  Public  Health  (London) 
Act,  181)1,  requiring  him  to  abate  a  certain 
nuisance,  being  a  defective  drain. 

On  February  lUth  anoth^ir  notice  was  served, 
requiring  him  to  abate  the  nuisance,  and  re-lay 
the  drain. 

On  March  20th  the  public  health  committee 
of  the  respondents  caused  a  notice  to  be  served 
on  him  under  the  Metropolis  Management  Acts, 
1855  and  18()2,  that  the  drain  was  defective,  and 
recjuiring  him  to  amend  the  same  and  to  execute 
the  works  that  the  notice  set  out  in  detail.  In 
April,  S.  executed  certain  reitairs  to  the  drain, 
but  not  those  in  the  notice  of  March  20th. 

On  June  18th  the  committee  reported  to  the 
respomlents  that  they  had  had  the  report  of  the 
inspector  before  them,  and  had  given  direciions 
for  the  statutory  notices  to  be  served  on  S.,  and 
they  recommended  that  a  notice  be  served  on 
the  appellant  under  the  Act  of  1855  rejuirini: 
him  to  execute  such  works  as  were  necessary  to 
amend  the  drain  which  was  in  bad  order,  and 
that  ill  the  event  of  non-compliance  proceedings 
should  be  taken. 

On  June  18th  the  respontlents,  by  resolution, 
adopted  this  recommendation,  and  on  July  11th 
a  notice  was  served  on  S.,  reijuiring  him  to  aineinl 
the  drain,  ami  for  that  purpose  to  execute  the 
works  that  this  notice  set  out  in  detail. 

Held — that  the  notice  of  July  11th  was  not  a 
notice  of  an  order  within  the  meaning  of  sect.  85, 
anil  that  S.  could  not  be  convicted  for  non- 
compliance. 

Whether  under  sect.  85  the  necessary  works 
can  be  specified  in  detail,  j/Mcc/r. 

HvviNBOURN  r.  Hammersmith  Cokpukation, 
[(l'J03)  G7  J.  V.  259  ;  88  L.  T.  u'JO  ;  2  L.  O.  K. 

280— Div.  Ct. 

78.  JJlrrc/ion  of  Local  Aiithoritii  —  AVw 
DraiiuKje  >Si/.stciu — Direction  us  to  removal  of  old 
disused  Dra  ins — Xon-conqilia  nee  with  Direction — 
Validitij  of  Direction — Ss.  83  and  76  of  the 
Metropolis  Managcntent  Act,  1855  (18  iV:  I'J 
Vict.  e.  120).] — The  appellants,  in  making  certain 
drains  and  connected  works  at  Everiiigton  Street 
Board  School,  Fnlljani,  in  the  metn)|)olis,  were 
directed  by  the  respondents  that  all   "old   brick 


and  other  disused  drains  at  Everington  Street 
Board  School  be  broken  up  an  1  destroyed,  and 
the  materials  forming  them  and  all  foul  and 
sewage-charged  earth  and  other  substances  care- 
fully removed  from  the  premises,  dry  earth  or 
ballast  or  brick  rubbish  being  brought  in  if 
necessary  in  the  place  of  them."  When  the 
tlrains  and  connectetl  works  were  laid,  the  a[)pel- 
lants'  agents  undertook  to  comply  with  the  re- 
spondents' regulations  and  bye-laws,  of  which  the 
above-mentioned  direction  was  one  i)urporting  to 
have  been  made  under  the  Metropolis  Manage- 
ment Act,  1855.  The  drains  and  connected 
Works  were  thereupon  connected  with  the  sewer 
by  order  of  the  respondents.  The  aiJpeilantsdid 
not  comply  with  the  above-mentioned  tlireclion, 
and  they  were  fined  by  a  metropolitan  magis- 
trate on  the  ground  that  the  drains  anil  con- 
nected works  were  found  on  inspection  not  to 
have  been  made  or  provided  according  to  the 
directions  and  regulations  of  the  lespondeuts 
within  the  terms  of  sect.  83  of  the  Metropolis 
Management  Act,  1855. 

Held — that,   having  regard  to  sejts.  83  and 
76  of  the  Metropolis  Managjment  Act,  1855,  the 
decision  of  t  he  magistrate  was  right. 
London  School  Board  v.  Fulham  P>orough 

[Council,  (1904)  68  J.  P.  117  ;  'JO  L.  T.  116  ; 
2  L.  G.  B.  lU'J— Div.  Ct. 

79.  Drainotic  hij  (Gravitation.  —  DwclVnajs  on 
Land  heldiv  Trinity  ILujh  Water  Mark  —  So 
situate  as  not  to  admit  of  heiny  drained  by 
Gravitation  into  an  e.ristiny  Sewer  of  the  Council 
— Seicer  unable  to  be  used  in  Cases  of  Flood  or 
heavy  llainfall — 'lime  fur  eonimeneiny  I'roceed- 
in//s  —  Six  Months  from  '•  Erection  "  —  London 
Buildlny  Act,  18!)4  (57  &  58  Vict.  c.  ccxiii.), 
ss.  122,  200  ('.)).]— The  appellant  began  to  erect 
in  July,  l'J02,  certain  houses  on  land  the  surface 
of  which  was  below  the  level  of  Trinity  high 
water  mark.  The  houses  were  drained  into  a 
sewer,  the  jiroperty  of  the  Greenwich  Borough 
Council,  called  the  Hansom  Road  sewer.  This 
sewer  led  into  the  main  outfall  sewer  of  the 
respondents.  In  times  of  Hood  or  mudcrate 
)-ainfall  the  outfall  sewer  became  full  and  sur- 
charged, and  the  effect  upon  the  Kanssoin  Uoad 
i  sewer  was  that  no  sewage  or  drainage  could  pass 
i  away  from  it,  and  it  necessarily  became  more  or 
less '  full.  The  houses  were  covered  in  in 
November,  1902.  The  information  was  laid  on 
January  28th,  1903. 

Meld— that  the  houses  erected  by  the  appellant 
did  admit  of  being  ilrained  by  gravitation 
into  an  existing  sewer  of  the  council,  and  that 
the  appellant  had  coiuinittcd  no  offence  under 
sect.  122  of  the  London  Building  Act,  1894,  but 
that  the  informations  were  not  out  of  time 
though  laid  more  than  six  months  after  the 
commencement  of  the  erection  of  the  dwelling- 
<  houses. 
Ellis  v.  London  County  Council,  [1904]  1 

[K.  B.  283  :   73  L.  J.  K.  B.  151  :   68  J.  P.  99; 

52  W.  K.  381  ;  90  L.  T.  206  ;  2  L.  G.  B.  147— 

Div.  Ct. 

80.    Drainiinj  into  the   7'ham(s^-.\iit/ee  to  dis- 
continue  such'  Drainayc-^Cost    of  const ructmy 
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Jira.ina,ge  —  Continued. 

Sewev  —Thames  Cunsorrancii  Act,  lS'.t4  (57  &  58 
Vict.  e.  clxxxvii.),  s.  9+ — Metroptdi.s  Jfani/qenient 
Actx,  1855  (18  &  I'J  Vict.  c.  120),  .«.  135,  and 
1858  (21  cV:  22  Vict.  r.  101),  s.  1.]— Before  the 
passing  of  the  Metropolis  Jlaiiagemeiit  Act, 
1855,  a  drain  was  laid,  with  the  consent  of  the 
Metroimlitan  Commissioners  of  Sewers,  by  which 
certain  houses  were  drained  into  the  Thames. 
In  I'M'ii  th3  Thames  Conservators  gave  notice  to 
the  plaintiffs,  who  were  the  successors  of  the 
vestry,  under  sect.  91  of  the  Thames  Conservancy 
Act,  1894,  re  }uiring  them  to  discontinue  the 
passage  of  sewage  into  the  Thames  from  the  said 
houses ;  and  the  plaintiffs  constructed  a  sewer 
to  take  such  sewage  into  an  existing  sewer  by 
which  it  was  carried  into  the  main  drainage 
sewer. 

Ill  an  action  brought  for  a  declaration  that 
the  London  County  Council  \\ere  liable  to  carry 
out  the  necessary  works  for  preventing  the 
sewage  of  the  houses  from  passing  into  the 
Thames,  and  also  to  recover  the  amount  expended 
upon  the  sewer  by  the  plaintiffs  as  money  paid 
for  and  at  the  request  of  the  London  County 
Council  : — 

Held — that  the  London  Cuunty  Council  were 
not  by  reason  of  the  Metropolis  Management 
Acts,  1855,  s.  135,  and  1858,  s.  1,  under  any 
obligation  to  construct  or  pay  for  the  construction 
of  the  sewer. 

■Westminster  Corpohation  v.  London 
[COUNTY  Council,  [1900]  2  K.  B.  379  ;  7o 
L.  J.  K.  B.  549  ;  70  J.  P.  390  ;  54  W.  U.  (il6  ; 
94  L.  T.  791  ;  22  T.  L.  11.  593  ;    4  L.  G.  K.  655 

Bray,  J. 


81.  Dutij  of  Londun  Coiintji  Couxcil  to  proridc 
Sewerage  —  Sewer  a  Xni-vince  —  Mandamus  — 
3IetropoUiS  JIaiiai/eiiienf  ^irt,  1855  (18  &  19  Vict. 
c.  120),  s.  135.]— Sect.  135  of  the  Metro})oli8 
Management  Act,  1855,  when  s[)eaking  of  tliain- 
ing  tue  nietropiilis  means  all  parts  of  the  metro- 
polis, and,  althougli  the  ilrainage  may  be  perfectly 
good  in  most  parts  of  the  metropolis,  yet  a  part 
not  drained  has  prinid  facte  a  right  to  complain 
and  ask  for  a  niunduniu»  compelling  the  London 
County  Council  to  drain  it,  the  character  of  the 
sewer  being  entirely  in  their  discretion. 

If  the  London  County  Council  do  not  take 
all  due  care  or  diligence  not  to  allow  the  sewer 
to  be  a  nuisance,  a  mandamus  will  be  granted  to 
compel  them  to  keep  the  sewer  so  as  not  to  be  a 
nuisance. 

Lee    District    Board    r.  London    County 
[Council,  (1900)  82  L.  T.  306— C.  A. 

82.  (jcncral  lleguUitiuns  i.sxucd  hij  J'extri/  as 
to  Drainage — Validity  of  ll.egulations — Fre.ih 
llrgulatiom; — Metropolis  Manaqcment  Act,  1855 
(18  &  19  Vict.  c.  120).  .y.  IQ— Metropolis  Manage- 
ment Act,  1862  (25  cVi  26  Vict.  c.  102),  s.  64.]— 
The  appellant  on  February  23rd,  1899,  gave 
notice  to  the  respondents  under  sect.  76  of 
the  Metropolis  Management  Act,  1855,  on  a  form 
supplied  by  the  respondents,  of  his  intention  to 
make  certain  drains  to  houses.  The  appellant's 
plan   was    returned    approved    by   the    respon- 


dents. On  August  2nd  respondents  sent  to  the 
appellant  a  printed  copy  of  "  Regulations  and 
directions  of  the  vestry  of  the  parish  oi  Fulham 
as  to  the  drainage  of  hf)uses  and  buildings,  and 
the  construction  of  watcrclosets,  iScc."  Later 
the  respondents'  surveyor  objected  that  certain 
inspection  chambers  were  not  made  in  accordance 
with  the  regulations. 

Held — that  the  respondents  had  exercised 
their  discretion,  and  that  it  was  not  necessary 
for  the  respondents  to  make  a  fresh  regulation  as 
to  each  particular  case,  and  that  the  general 
regulations  nuist  be  complied  with. 

Frost  r.  Fulham  Vestry,  (1900)  64  J.  P.  629  ; 
[82  L.  T.  720— Div.  Ct. 

83.  House  Drainage — Xotice  to  alter  System  of 
Drainage — Public  Health  [London)  Act,  1891 
(54  &  55  Vict.  c.  76).] — The  appellants,  the 
vestry  for  the  parish  of  Hammersmith,  g.ive 
notice  to  the  respondent  to  carry  out  certain 
alterations  by  cutting  off  the  rain  pipe  from  the 
main  drain,  such  pipe  having  been  put  uj)  before 
the  passing  of  the  Public  Health  (London)  Act, 
1891,  and  not  being  alleged  to  be  in  a  defective 
condition,  nor  a  matter  as  to  which  bye-laws 
could  be  made  under  sect.  39  of  that  Act. 

Held — that  no  offence  had  been  committed 
under  the  Act  which  the  Court  could  deal  with. 

Hammersmith  Vestry  r.  Ainsworth,  (1898) 
[62  .J.  P.  103— Div.  Ct. 

84.  Metropolitan,  Drainage  System — Presrrijf- 
tive  llitiht  to  Drain  into — Metropolis  Manage- 
ment Act,  1855  (18  &  19  Viet.  ('.  Vli))— London 
County  Council  (Acton  Sewage)  Act,  1898  (61  & 
62  Vict.  e.  cxliii.),  s.  3  (1)  (a).]— Before  the 
passing  of  the  Metropolis  Management  Act,  1855, 
certain  houses  in  the  Acton  district  drainetl  into 
ihe  Stamford  Brook  sewers,  which  connected  with 
the  Metropolitan  Drainage  system.  By  sect.  3 
(1)  (a)  of  tiie  London  County  Council  (Acton 
Sewage)  Act,  1898,  the  Acton  Urban  Council 
were  to  pay  to  the  London  County  Council,  in 
respect  of  the  future  use  of  the  Metropolitan 
main  drainage  system,  a  sum  based  upon  the 
rateable  value  of  the  property  within  their  dis- 
trict which  drained  into  the  Metropolitan 
system,  other  than  houses  or  buildings  which 
had  acquired  a  prescriptive  right  to  drain  into 
the  Stamford  Brook  sewers. 


Held  —that,  as  no  houses  since  the  passing  of 
the  Metropolis  Management  Act,  1 855,  ac(iuire 
by  i)rescription  a  right  to  tlraiu  into  a  sewer  dis- 
charging into  tlie  Metro[)olitan  drainage  system, 
in  ascertaining  the  sum  to  be  paitl,  the  rateable 
value  of  houses  connected  with  the  Stamford 
Br(x)k  sewers  bef(jre  the  Act  of  1 855  alone  came 
within  the  exemption. 

Decision  of  Ridley,  J.  ([1901]  17  T,  L.  R.  157) 
affirmed. 

London  County  Council  v.  Acton  Urban 
[District  Council,  (1902)  18  T.  L.  E.  689— 

C.  A, 

85.  Xew  Building  for  Volunteer  Purposes — 
Draining  to  Puhlic  Sewer — Exemption — Metro- 
polis Management  Act,  1855  (18  eV;  19  Vict.  f.  120), 
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Drainage     Ci/ilinnca. 

f.  75  ]_The  iippclliiiits  served  a  suninions  under 
suet  '75  of  the  Metropolis  Maiiii,t;eineiit  Act,  18.").-), 
111)011  the  resi.oiideiit,  a  builder,  alle.i,nii-  that  he 
hiul  iieu:leetcd  to  eoniply  with  their  order  that 
the  lowest  tloor  of  a  building  in  course  of  con- 
st ruction  to  be  used  as  an  armoury,  store  house, 
und  ih-ill  hall  by  the  2nd  Volunteer  Battalion  of 
Uoyal  Kusilieis,'and  vested  in  their  coiniuanding 
officer,  sh(  add  be  kept  at  such  a  level  as  would 
allow  it  to  be  drained  into  the  public  sewers. 
The  nuii^dstrate  dismissed  the  summons  on  the 
o-round  that  the  premises  were  exempted  from 
The  provisions  of  the  Act  as  bein-r  property 
vested  in  a  servant  of  the  Ciowii,  to  be  used 
exclusively  for  Crown  j^urposes. 

HKI.D,  on  appeal,   that   the   building  was  not 
exempt  because  it  was  intended  for  Volunteer 
purposes,  and  that  the  matter  must  be  remitted 
to  the  magistrate. 
WESTMINSTI^R   VeSTUY    r.    HOSKINS,    [189'.)]     2 

ro.  B    17-i  ;  (J8  L.  J.  Q-  B.  810  ;  63  J.  P.  725  ; 

47  VV.  R.  649  ;  81  L.  T.  39U  ;  15  T.  L.  K.  414— 

Div.  Ct. 

86.  Fermi.i-sion  to  Jaij  <i   Bnun—''  Oi(hr'\of 

Vcatry  Mctropol'i.s   ' Mdiuiiirtiient    Act,    18.^5 

(18  &  19  Vict.  <:  12U),  .s-.  76.J— The  resi)ondeiit 
applied  CO  the  vestry  for  permission  to  lay  a  pij)e 
drain  in  accordance  with  a  plan.  He  was  told 
bv  the  surveyor  of  the  vestry,  by  a  letter,  that 
he  would  be  allowed  to  do  so  with  certain  altera- 
tions, and  that  that  would  be  communicated  to 
the  vestry,  the  sanitary  authority.  This  letter 
was  ratified  by  a  resolutiun  of  the  vestry. 

Hki>d— that  the  letter  of  the  surveyor,  ratified 
bv  the  resolution  of  the  vestry,  was  a  good 
"order"  within  sect.  7(;  of  the  Metroiiolis 
Management  Act,  18.-).'>. 

Stoki-.s  r.  HAYDOK,  (1901)  (•..-.  .1.  1".  7r.C. :  84  L.T. 
[.-,;}1  ;  19  Cox,  C.  C.  G90-Div.  Ct. 

87  (}hlii/(it/<»i  fii  iiKilic  ScHVrs^Chaructrr  of 
l^,.„.rrs—l)}srr('tion^I)iity  of  L  oiniril—yuistutre 
—  MctroiHilix  Moitoqcmrnt  Act,  I800  (18  &  19 
Vict  r  120),  .V.  IS.-)!]— Sect.  1H5  of  the  Metro- 
i.olis  Management  Act,  I8.I0,  impo.scd  upon  the 
r.oaiil  of  Works  the  absolute  obligation  of 
making  the  sewers  therein  referred  to,  though 
it  left  "'the  (character  of  the  sewers  in  the  dis- 
cretion of  the  Board.  It  further  imposed  on 
them  a  dutv  to  keep  their  sewers  in  such  a  way 
as  not  to  be  a  nuisance,  or  injurious  to  health. 
The  result  of  making  the  main  sewer  on  the 
southern  side  of  the  Thames  resulted  in  a  most 
abominable  nuisai  ce  to  tlie  district  of  Cliaiiton, 
within  the  administrative  county  of  London. 
The  county  c(,uncil  might  have  put  u])  a  new 
puini)ing  station,  or  they  might  have  established 
•I  duplicate  system  of  drainage  at  Crossness,  or 
tluY  mi<'ht  have  adopted  a  scheme  of  storm 
overllows  :  yet  they  did  nothing  to  remedy  the 
state  of  affairs. 

jI,,;j,D— that  the  answers  which  the  council 
had  made,  as  to  expense  or  otherwise,  afforded 
no  excuse  for  their  doing  nothing  to  remedy  the 
stale   of  affairs  ;    that  the  county  couucd  bad 


not  performed  the  duty  imposed  on  them  of 
making  the  scAcrs  required  by  the  section  ;  that 
they  had  not  taken  all  care  and  diligence  to  keep 
their  sewers  so  as  not  to  be  a  nuisance,  and 
that  the  rule  ought  to  be  made  absolute  for  a 
vKuithdnus  to  construct  such  works  as  might  be 
necessary. 

Reg.  v.  London  County  Council,  (1900)  04 
|"J.  P.  20  ;  It;  T.  L.  K.  89-C.  A. 

88.  Old  Dva'ni  rrstornl  on  Old  Lrrcl  on  Xco-' 
(hncrrte  Bed, —  One  Old  P'lpeund  Oiill ij  rejduced 
— Four  A'ew  P'iprxiind  Gullij-  '•  Ueeonxtrurt'ion' 
or  '•'•  lleinilr" — ]i  ije-hiu.-i  of  London  Count  ij  Coiin- 
cU  made  under  serf.  202  (ftlie  Mrlroj/olix  MonrKje- 
mcnt  Art.  18.5.5  (18  i:  19  Viet.  r.  120.]— A  surface 
water  drain  in  a  yard,  carrying  slop  water  from 
a  sink,  which  was  not  laid  on  concrete  or  ven- 
tilated, communicated  with  a  sewer.  A  notice 
in  respect  of  tliis  (hain  having  been  served  on  the 
owner  by  the  sanitary  authority,  he  broke  the 
socket  of  a  pipe  close  to  the  sewer  and  removed 
five  pipes  and  two  gullies.  Having  laid  a  bed  of 
concrete,  he  laid  thereon  four  new  lengths  of  pipe 
and  a  new  gully  and  connection,  replacing  one 
old  length  of  i)ipe  and  gully  which  had  been  at 
the  other  eiul  of  the  drain  to  tiie  sewer.  This 
line  of  pipes  was  laid  on  the  same  line  and  on 
the  same  level  as  the  old  line,  but  it  was  not 
ventilated. 

Held  — that  the  owner  had  "  reconstiueted  " 
a  drain  within  the  meaning  of  certain  bye-laws 
(Nos.  2  and  21)  made  by  the  London  Ctiunty 
Council  under  sect.  202  of  the  ftletropolis  Manage- 
ment Act,  185."). 

Agar  v.  Nokes  and  Nokes,  (1905)  (;9  J.  P.  374  ; 
[3  L.  G.  R.  IKiS  ;  93  L.  T.  G05— Div.  Ct. 

IV.  HACKNEY   CARRIAGES. 

89.  Cdhx — yrf/Hi/ence  tf  JJrircr — I'ro/iriilor.i 
if  a  (\th  in  J'/irtner.\/iij> — One  Fitrtncr  onhj 
lleiiistered  Proprietor  of  the  ('oh — Coinnion  Law 
Itelation  of  Jiiiilor  and  Jioilee — Stotntori/  llrhi- 
tion  if  J/nster  and  Srriiint — London  lldchneij 
CarruKjes  Art,  1843  (G  .V:  7  Vict.  c.  8(;),  .v.v.  2.  28, 
35  —  J/efropolitiin  Pvhlie  Parr'unje  Art,  18<)9 
(32  &  33  Vict.  e.  11.5),  .f.  6.]— At  'common  law 
where  a  proprietor  lets  his  cab  to  a  driver  the 
relation  existing  between  them  is  tiiat  of  bailor 
and  bailee  ;  but  since  the  London  Hackney 
Carriages  Acts  the  result  of  the  aiithoiiiies  is 
that  ti.e  cab-driver  must,  as  regards  the  gLiieral 
public,  be  assumed  to  be  for  all  purposes  the 
servant  of  the  cab  proprietor. 

Through  the  negligence  of  the  driver  of  a  cab 
licensed  to  ply  in  the  metiopolis,  the  cab  came 
into  collision  with  a  vehicle  in  wliic:li  the  plaintiff 
was  riding,  and  personal  injuries  were  tiieixby 
occasioned  to  the  plaintiff.  The  defendants  were 
mother  and  son,  and  there  was  a  partnersljip 
between  them  in  the  business  of  cab  proprietors. 
The  son  was  registered  proprietor  of  the  cab  in 
(piestion.  The  cab  was  let  to  the  cab-driver  from 
(lay  to  day  in  the  ordinary  way  to  be  enii)loyed 
by  him  free  of  control,  he  having  to  pay  so  much 
})er  day  to  the  proprietors,  and  retaining  any 
sui'plus  for  himself 
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Held — that  the  mother  beiiis'  a  j)aitnei'  with 
her  son  in  the  business  of  cab  proprietors  was 
liable  ;  and  that  the  son  having  obtained  a  licence 
in  his  own  name  must  be  taken  to  have  obtained 
it  iu  that  name  as  the  trade  name  of  the  partner- 
ship for  that  purpose.  j 

Gates  v.  R.  Bill  &  Son,  [1902]  2  K.  B.  88  ;  71  { 
[L.  J.  K.  B.  702  ;  50  W.  R.  546  ;  87  L.  T.  288  ; 
18  T.  L.  R.  592— C.  A. 

90.  Cahs — Ohstruction  of  Street — Power  to  give 
Direct ionn  to  Constables — Metrojjolitan Police  Act, 
1839  (2  &  3  Vict.  c.  47),  s.  o-I—JIetrojwUtaii 
Streets  Act,  1867  (30  &  31  Vict.  c.  13i),  s.  11— 
London  Hacltney  Carriacies  Act,  1843  (6  &  7 
Vict.  c.  86), «.  33.] — The  Commissioners  of  Police 
gave  directions  under  sect.  52  of  the  Metropolitan 
Police  Act,  1839.  to  constables  to  turn  empty 
cabs  that  were  being  driven  at  a  walk  out  of  the 
Strand  into  the  side  streets,  in  order  to  prevent 
obstruction.  The  driver  of  an  empty  cab,  upon 
being  directed  by  a  constable,  refused  to  turn 
out  of  the  Strand,  and  an  obstruction  was  caused 
thereby.  Upon  an  information  for  a  penaltj^ 
against  the  cab-driver,  under  sect.  33  of  the 
London  Hackney  Carriages  Act,  1843,  for  causing 
an  obstruction  in  the  Strand  by  wilful  mis- 
behaviour, the  magistrate  found  that  the  cab- 
driver  knew  of  the  directions,  and  that  the 
Strand  on  the  day  in  question  was  liable  to  be 
obstructed,  and  that  the  directions  were  lawful 
and  reasonable  for  preventing  obstruction.  He 
accordingly  convicted  the  driver. 

Held — that  the  Commissioners  had  power  to 
give  the  directions  under  sect.  52  of  the  Act  of 
1839,  though  no  regulations  <were  made  and  pub- 
lished under  sect.  11  of  the  Metropolitan  Streets 
Act,  18C7  ;  and  that,  therefore,  the  driver  was 
liable  to  be  convicted  for  causing  an  obstruction 
by  wilful  misbehaviour. 

I        Reg.  r.  Lushingtox,  Ex  Parte  Keex,  (1899) 
[15T.  L.  R.388— Div.  Ct. 

Y.  NUISANCES,  &c. 

A)id  see  title  NUISANCE. 

1(a)  Offensive  Trades. 
91.  Offensive  Trade  or  Business — Gut-scraper 
— Trade  where  Gut  is  dealt  loith  otherwise  than  for 
the  Manufacture  of  Catrjut — Prohihited  Business 
—Public  Health  {Lon'do?i)  Act,  1891  (54  &  55 
Vict.  c.  76), .«.  19  (1)  (b),  142  (2)  Q:,')— Order  of 
Metropolitan  Board'  of  \Vo7-Jis,  Xovember  I9th, 
1880.] — By  an  order  made  in  pursuance  of  sect.  3 
of  the  Slaughterhouses  Act,  1874,  "  the  business 
of  a  gut-scraper,  that  is  to  say,  any  business  in 
which  gut  is  cleaned,  scraped,  or  dealt  with  other- 
wise than  for  the  manufacture  of  catgut,"  was 
declared  an  offensive  business,  and  was  not  to  be 
carried  out  anew  without  the  sanction  of  the 
local  authority.  Sect.  3  of  that  Act  was 
repealed  by  the  Public  Health  (London)  Act, 
1891,  but  was  re-enacted  by  the  same  statute,  1 
which  made  the  consent  of  the  county  council  j 
necessary.  The  respondents  purchased  from  gut- 
scrapers  the  guts  of  sheep  which  had  been  pre- 
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viously  cleaned  and  scraped,  to  use  as  sausage 
cases,  and  their  business  consisted  of  sorting  the 
guts  into  different  lengths  and  sizes  before 
supplying  them  to  sausage  makers. 

Held — that  this  was  not  a  prohibited  business. 

London  County  Council  r.   Hirsch,  (1899) 
[63  J.  P.  822  ;  81  L.  T.  ^47— Div.  Ct. 

(b)  Removal  of  Refuse. 

92.  House  Be/use — Failure  to  remove  ivithouf 
reason<(blc  Cause  —  Notice  to  place  Bef use  on  the 
Kerbstone — Bije-law  —  Beaxonableness  —  Public 
Health  {London)  Act,  1891  (54  &  55  Vict.  c.  76), 
s.  30.] — By  a  bye-law  made  by  the  London 
County  Council  under  the  Public  Health 
(London)  Act,  1891,  it  was  provided  that 
"  Where  a  sanitary  authority  arrange  for  the 
daily  removal  of  house  refuse  in  their  district 
or  any  part  thereof,  the  occupier  of  any  premises 
in  such  district  or  part  thereof  in  which  any 
house  refuse  may  from  time  to  time  accumulate 
shall,  at  such  hour  of  the  day  as  the  sanitary 
authority  shall  fix  and  notify  by  public  announce- 
ments in  their  district,  deposit  on  the  kerbstone 
or  on  the  outer  edge  of  the  footpath  immediately 
in  front  of  the  house,  or  in  a  conveniently 
accessible  position  on  the  premises,  as  the  sani- 
tary authority  may  prescribe  by  written  notice 
served  upon  the  occupier,  a  movable  receptacle 
in  which  shall  be  placed,  for  the  purposes  of 
removal  by  or  on  behalf  of  the  sanitary  authority, 
the  house  refuse  which  has  accumulated  on  such 
premises  since  the  preceding  collection  by  such 
authority.  The  sanitary  authority  shall  collect 
such  refuse  or  cause  the  same  to  be  collected 
between  the  hours  of  tlie  day  as  they  have  fixed 
and  notified  by  public  announcement  in  their 
district."  The  appellants,  in  pursuance  of  such 
bye-law,  issued  a  public  notice  requiring  the 
occupiers  in  a  specified  portion  of  the  borough 
to  deposit  on  the  kerb  or  edge  of  the  footpath 
immediately  in  front  of  their  respective  houses  a 
movable  receptacle  in  which  should  be  placed  for 
the  purposes  of  removal  the  house  refuse.  A 
printed  circular  was  also  issued  to  the  occupiers 
explanatory  of  the  said  notice.  The  respondent, 
who  was  an  occupier  of  a  detached  house  stand- 
ing some  40  feet  from  the  highway,  refused 
to  put  his  house  refuse  on  th^  kerbstone,  but 
was  willing  to  provide  a  convenient  place  on 
his  premises  where  the  house  refuse  might  be 
placed  for  removal.  The  appehants  refused  to 
remove  the  respondent's  house  refuse  unless  it 
was  placed  by  him  on  the  kerbstone. 

Held — that  a  general  notice  such  as  that 
issued  by  the  appellants  was  not  such  a  prescrip- 
tion of  a  convenient  place  as  was  contemplated 
by  the  bye-laws;  and  that,  therefore,  the 
appellants  could  be  convicted  of  refusing  to 
remove  the  respondent's  house  refuse  without 
reasonable  cause. 

Wandsworth  Borough  Council  v.  Baines, 

[1906]  1  K.  B.  470  ;  75  L.  J.  K.  B.  158  ;  70 

J.  P.  124  ;  54  W.  R.  457  ;  94  L.  T.  211  ;  22 

T.  L.  R.  220  ;  4  L.  G.  R.  257— Div.  Ct. 

93.  LLouse  Befuse— Trade  Befuse— Decision  of 
Magistrate  — Bight   of  Appeal— Public  Health 

29 
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(London')  Act,  1891  (54  &  55  Vict.  c.  7G),s.  33.]— 
Where  a  dispute  arises  between  a  sanitary 
authority  and  the  owner  or  occupier  of  any 
premises  within  the  district  as  to  whether  any 
particular  refuse  is  house  refuse  or  trade  refuse 
within  the  meaning  of  the  Public  Health 
(London)  Act,  1891,  and  the  matter  is  brought 
before  a  magistrate  under  sect.  33  (2),  the 
decision  of  the  magistrate  on  tlie  question  is 
final,  and  no  appeal  will  lie  from  it  by  way  of 
special  case  or  otherwise. 

But,  semble,  per  Buckley,  L.J.,  if  the  decision 
is  expressed  by  the  magistrate  to  be  made  subject 
to  a  case  stated  by  him,  the  Divisional  Court 
may  consider  the  question. 

R.  V.  Brid^/e  ((1890)  21  Q.  B.  D.  G09  :  59  L.  J. 
M.  C,  49  ;  54  J.  F.  G29 ;  62  L.  T.  297  ;  38  W.  II. 
464  ;  17  Cox,  C.  C.  66— Div.  Ct.)  distinguished. 

Decision  of  Div.  Ct.  ([1906]  2  K.  B.  39  ;  75 
L.  J.  K.  B.  438  ;  70  J.  P.  528  ;  94  L.  T.  251  ;  22 
T.  L.  R.  439  ;  4  L.  G.  R.  538)  affirmed  ou  another 
ground. 

Westminster     Corporation     v.      Gordon 

[Hotels,  Ld.,  [1907]  1  K.  B.  910  ;  76  L.  J. 

K.  B.  482  ;    71  J.  P.  200  ;    96  L.  T.  535  ;  23 

T.  L.  R.  387  ;  5.  L.  G.  R.  545— C.  A. 

Affirmed  H.  L.,  March  6th,  1908,  24  T.  L.  R. 
402. 

(c)  Smoke. 

94.  JSlacJi  Smoke  i.isvinff  from  Cliinmey  of 
Club  —  "Private  JDweUinff-house"  —  Public 
Health  {London')  Act,  1891  (54  &  55  Vict.  c.  76), 
s.  24  (b).] — The  respondent  was  the  secretarj'  of 
a  West-end  London  club,  consisting  of  750 
members,  with  the  usual  accommodation  for  such 
members  and  a  staff  of  servants  resident  on  the 
premises.  The  smolce  from  the  cooking  ranges 
and  heating  furnace  passed  up  one  chimney, 
which  emitted  black  smoke  in  such  quantity  as 
to  be  a  nuisance. 

Held — that  the  club  did  not  come  within 
the  exception  of  "private  dwelling-house"  in 
sect.  24  (b)  of  tlie  Public  Health  (London) 
Act,  1891  (54  &;  55  Vict.  o.  76). 

M'Nair  %:  Baker,  [1904]  1  K.  B.  208  ;  73  L.J. 

[K.    B.    120;    68  J.  P.  66;  90  L.  T.  24;  20 

T.  L.  R.  95  ;  2  L.  G.  R.  143— Div.  Ct. 

95.  Bhtch  Smoke  from  Funnel  of  Steamer — 
Chinincii — No  Works  specified'  in  Order — I^vblic 
Health  {London)  Act,\ii'Sl  (54  &  55  Vict.  /-.  76), 
s.  24  (b).] — The  appellant,  the  owner  of  a  steam- 
ship on  the  Thames,  was  summoned  for  a 
nuisance,  under  sect.  24  (b)  of  the  Public  Health 
(London)  Act,  1891,  caused  by  the  emission  of 
black  smoke  from  the  funnel  of  the  steamship.  { 
The  magistrate  made  a  prohibition  order,  but.  | 
though  asked  by  the  appellant,  did  not  specify 
any  works  to  be  done  to  abate  the  nuisance.      '  I 

Held-  that  the  funnel  of  a  steamship  is  a  | 
chimney  within  the  meaning  of  sect.  24  (b)  of  | 
the  Public  Health  (London)  Act,  1891,  and  that  j 
as  the  magistrate  had  found  that  the  only  remedy 
for  the  nuisance  was  proper  stoking,  the  order 


was  not  bad  because  it  did  not  specify  Sluy  works 
to  be  carried  out. 

Tough   v.  Hopkins,  [1904]  1  K.  B.  804  :  73 

[L.  J.  K.  B.  628  ;  68  J.  P.  274  ;  52  W.  R.  605  ; 

90  L.  T,  672  ;  20  T.  L.  R.  323  ;  9  Asp.  M.  C. 

562  ;  20  Cox,  C.  C.  650— Div.  Ct. 

96.  Black  Smoke— y'utice  to  Abate— Prohibi- 
tion Order — Specification  of  Works  necessary  to 
be  done— Public  Health  {London~)  Act,  1891  (54 
&  55  Vict.  c.  76),  ss.  4  (1),  51  (b).]— Tlie  respon- 
dents, by  their  sanitaiy  inspector,  served  a  notice, 
dated  February  5th,  on  the  appellants  that   a 
chimney  belonging  to  them  was  sending  forth 
black  smoke  in  such  quantities  as  to  be  a  nuisance 
on  January  22nd,  and  that,  although  the  nuisance 
had  been  abated,  it  was  likely  to  recur,  and  the 
appellants   were   thereby  required   to   do    such 
things   as   might   be   necessary  to   prevent  the 
recurrence  of  such  nuisance.     On  April  8ih  six 
summonses   were   taken  out  against  the  appel- 
lants.     The   summonses   were   heard,   and    the 
appellants,  while  denying  the  nuisance,  suggested 
that  if  any  such  nuisance  occurred  it  was  due  to 
two  fitrnace  doors  being   opened   at  one   time. 
j  The  magistrate  decide!   to  make  a  prohibition 
order,  and  was  then  asked  \>j  the  appellants  to 
!  specify  the  works  in  such   order,  though   they 
!  objected  to  his  hearing  any  evidence  on  behalf  of 
the  respondents,  as  tlieir  cas  ■  was  closed.     The 
j  magistrate  made    a    prohibition   order   without 
j  hearing  further  evidence,  an-l  dincted  in  such 
I  order  that   the   appellants   should   fit   up   such 
apparatus  as   should   prevent    more    than    one 
furnace  door  being  open  at  the  same  time. 

Held — that  the  magistrate,  under  the  circum- 
stances, was  entitled  to  make  a  prohibition  order, 
and  that  it  was  not  necessary  for  him  to  specify 
the  works  in  such  order  when  the  nuisance 
complained  of  was  one  arising  from  black 
smoke. 

Central  London  Ry.  Co.  r.  Hammer.smith 
[Borough  Council,  (1904)  73  L.  J.  K.  B. 
623  ;  68  J.  P.  217  ;  90  L.  T.  645;  20  Cox,  C.  C. 

633— Div.  Ct. 

97.  Black  Smoke — Notice  to  Abate — Lapse  of 
Time — liccurrence  of  JS'iiisance  —  Connection 
between  Occurrences  —  Public  Health  (London) 
Act,  1891  (54  4'  55  Vict.  c.  76  ■,  s.  4  ]— Tlie 
ajjpellants  gave  notice  to  the  respondent  ou 
March  18th,  1904,  under  sect.  4  of  the  Public 
Health  (London)  Act,  1891,  forthwith  to  abate, 
and  within  the  like  period  to  prevent  the 
recurrence  of,  a  nuisance  consisting  of  black 
smoke  issuing  from  the  chimn  y  of  a  bakehou.se. 
No  further  nuisance  was  observed  t  ill  J  anuary  5th, 
1906,  when  the  chimney  was  seen  to  send  forth 
black  smoke  in  such  a  quantity  as  to  be  a  nuisaiice. 
The  appellants  thereupon  sununoned  the  respon- 
dent for  making  default  in  complying  with  the 
notice  of  March  ISth,  1904.  J  he  magistrate 
held  upon  the  evidence  that  it  must  ht-  assumed 
that  immediately  on  recei])t  of  the  notice  the 
nuisance  was  abated,  and  he  dismissed  the 
summons. 

Held— that  it  was  open  to  the  magistrate  t) 
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hold  that  the  two  occurrences  were  not  connected 
with  one  another,  and  to  decide  as  he  had  done. 

Battersea  Borough  Council  r.  Goerg, 
[(1907)  71  J.  P.  11  ;  5  L.  G.  E.  62— Div.  Ct. 

98.  Blach  Smohe — Sending  forth  on  a  Series  of  \ 
Da  IIS — Er'ulenee — Injury  to  Person  or  Propertu  \ 
—PuUic  Health  {London~)  Act.   1891   (JA  &  55  1 
Vict.  c.  7G),  s.  24  (b).] — In   order  to   support  a  ' 
conviction  under  sect.  24,  sub-sect,  (b),  of  the  j 
Public   Health   (London)  Act,   1891,   it   is   not 
necessary  to  show  that  any  particular  person  or 
property  has  been  annoyecl  or  injured  by   the 
smoke.     A  magistrate  who  had  found  as  a  fact 
that  on  each  of  the  several  days  mentioned  in 
the    complaints    the    smoke     amounted    to     a 
nuisance,  was  entitled  in  arriving  at  that  con- 
clusion to  take  into  consideration  the  fact  that 
the  subject-matter  of  each  complaint   was  not 
the  issue  of  smoke  upon  an  isolated  occasion,  but 
upon  one  of  a  series  of  days.     He  might  have 
declined  to  convict  in  respect  of  those  days  on 
which  the  issue  of  smoke  was  the  least,  but  he 
could  convict   in   respect    of   all  if   there   was 
evidence  to  justify  him  in  so  doing. 

South  London  Electric  Supply  Corpora- 
[TiON  V.  Perrin,  [1901]  2  K.  B.  186  ;  70 
L.  J.  K.  B.  613  :  6.5  J.  P.  627  ;  49  W".  R.  539  ; 
84  L.  T.  630 ,-.  17  T.  L.  R.  475  ;  19  Cox,  C.  C. 

717— Div.  Ct. 

(d)  In  General. 

99.  Food — Condemnation hij Justice — Jurisdic- 
tion of  Magistrate — Public  Health  (^London')  Act, 
1891  (54  k,  55  Vict.  c.  76),  s.  47.] — A  magistrate, 
when  an  article  of  food  is  seized  and  brought 
before  him  in  order  to  be  condemned  under 
sect.  47  of  the  Public  Health  (London)  Act, 
1891,  has  only  jurisdiction  to  decide  whether  it 
is  unsound  or  unwholesome  or  unfit  for  the  food 
of  man,  and  cannot  inquire  whether  it  was 
intended  for  the  food  of  man,  or  was  sold  or 
exposed  for  sale,  or  deposited  in  any  place  for  the 
purpose  of  sale. 

Thomas  i-.  Van  Os,   [1900]  2  Q.  B.    448  ;  69 
[L.  J.  Q.  B.  665  ;  64  J.  P.  582  ;  49  W.   R.  57  ; 
82  L.  T.  845  ;  16  T.  L.  R.  388— Div.  Ct. 
And  see  under  Food  AND  DRUGS. 
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And  see  Education  ;  Public  Authori- 
ties. 

100.  Glerli  of  the  Peace—''  Not  less  Salaries  or 
Remuneration" — Local  Gorermnent  Act,  1888 
(51  &  .52  Vict.  c.  41),  ss.  115,  118,  119.]— It  was 
specially  provided  by  the  Local  Government  Act, 
1888,  sect,  lis,  that  the  person  who  had  acted 
for  the  county  of  Surrey  in  Newington  as  clerk 
of  the  peace  at  the  quarter  sessions  should  for 
the  purpose  of  future  business  at  those  sessions 
in  the  county  of  London,  continue  to  be  the 
clerk  of  the  peace  for  those  sessions,  and  be 
deemed  to  be  clerk  of  the  peace  for  London  at 
those  sessions.  By  sect.  115  of  the  Act,  fees 
payable  to  clerks  of  the  peace  in  the  county  of 
London  were  lower  than  the  old  Surrey  scale. 


1  Held — that  the  clerk  of  the  peace  of  Surrey 
j  was  by  sect.  119  of  the  Act  entitled  to  receive 
j  not  less  renumeration,  whether  by  salary  or  by 
I  fees,  than  at  the  passing  of  the  Act,  though  on 
I  this  construction  he  might  receive  more  than  he 
was  entitled  to. 

Wyatt  v.  London  County  Council.  (1902)  66 

[J.   P.   325  ;  85  L.   T.   629  ;   18  T.   L.   R.  IIC 

(161  for  minutes  of  judgment) — Wright,  .1. 

101.  Officers — Couqjensation  on  Abolition  oj 
Office,  Assessment  of—E.vercise  of  Di.wretion  by 
Local  Authority— Practice  of  Treasury— Ap2}eal 
to  Treasury— Mandamus — Adeqiiate  Remedy- 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
s.  120 — Local  Government  Act,  1894  (56  k  57 
Vict.  c.  73), .?.  SI— London  Gorernment  Act,  1899 
(62  &  63  Vict.  c.  14),  s.  30.]— It  is  now  well 
established  that  if  a  body  who  are  charged  with 
the  performance  of  a  public  duty  do  not  discharge 
it,  a  mandamus  will  lie  to  compel  them  to  dis- 
charge it ;  or  if  an  inferior  Court  do  not  entertain 
a  case  which  it  ought  to  entertain,  a  mandamus 
will  lie  to  compel  it  to  entertain  it.  It  is  equally 
clear  that  if  there  is  an  effective  alternative,  the 
Court  has  a  discreti(jn  as  to  whether  or  not  it 
will  grant  a  writ  of  mandamus  :  and,  as  a  rule, 
the  Court  does  not  grant  the  writ  where  there  is 
a  sutficient  alternative  remedy. 

The  duty  of  a  local  authority  in  fixing  com- 
pensation to  an  otticer,  whose  office  has  been 
abolished,  under  sect.  120of  the  Local  Government 
Act,  1888,  is  by  sub-sect.  1  to  have  regard"  to  the 
conditions  on  which  his  appointment  was  made, 
to  the  nature  of  his  office  or  employment,  to  the 
dm-ation  of  his  service,  to  any  additional  emolu- 
ments which  he  acquires  by  virtue  of  this  Act, 
or  of  anything  done  in  pursuance  of  or  in 
consequence  of  this  Act,  and  to  the  emolu- 
ments which  he  might  have  acquired  if  he 
had  not  refused  to  accept  any  office  offered 
by  any  council  oi-  other  body  acting  under 
this  Act,  and  to  all  the  other  circumstance 
of  the  case,  and  the  compensation  shall  not 
exceed  the  amount  which,  under  the  Act  and 
Rules  relating  to  Her  Majesty's  Civil  Service, 
is  paid  to  a  person  on  abolition  of  office." 
The  local  authority  ought,  in  the  first  place, 
to  exercise  their  discretion  upon  the  cir- 
cumstances of  the  officer's  particular  case,  and  o 
assess  the  compensation  with  regard  to  them, 
and  it  is  not  an  adequate  remedy  to  say  that  the 
Treasury  can,  under  sub-sect.  4  of  sect.  120,  fulfil 
the  same  function  and  discharge  the  same  duty, 
even  though  they  have  not  had  the  assistance 
of  the  exercise  of  the  discretion  of  the  local 
authority. 

A  mandamus  lies  to  compel  a  London  local 
authority,  who  in  assessing  the  compensation  to 
be  paid  on  the  abolition  of  an  office  had  merely 
written  to  the  Treasury  and  found  out  what  they 
were  in  the  habit  of  giving,  and  acted  upon 
what  the  Treasury  told  them  was  their  practice, 
to  consider  the  matter,  having  regard  to  the 
circumstances  of  the  particular  case. 

Res  v.  Stepney  Corporation,  [1902]  1  K.  B. 
[317  ;  71  L.  J.  K.  B.  238  ;  66  J.  P.  183;  .5C 
W.   R.   412  ;  86  L.  T.  21  ;  18  T.   L.  R.  98— 

Div.  Ct. 

29—2 
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102.  OJHcevs — CompematUm  for  AboJifion  of 
0/fice — Salary  and  Emoluments — Metroiwlitan 
Borough  Council— \l\tri\.  Vires — Iteacinahm  of 
Resolution — Superannuation  Act,  1859  (22  Vict. 
c.  2f)),  ss.  2,  1— Local  Gorernment  Act,  1888  (51 
&  52  Vict.  c.  4:1),  s.  120 — Local  Gorernment 
Act,  1894,  (56  &  57  Vict.  c.  73),  s.  81— 
London  Gorernment  Act,  1889  (62  &  63 
Vict.  c.  14),  s.  30.]— The  plaintifE  was  an 
officer  of  a  vestiy,  which  was  abolished 
by  the  London  Government  Act,  1899,  and 
which  was  succeeded  by  the  defendant  council. 
The  plaintiii's  office  was  also  abolished.  By  a 
resolution  passed  in  August,  1901,  the  defendants 
fixed  the  allowance  to  be  paid  to  the  plaintiff  at 
£518,  being  thirty-seven  sixtieths  of  his  average 
salary  and  emoluments  for  the  five  years  next 
before  the  date  of  the  abolition  of  his  office.  In 
November,  1902,  they  passed  a  resolution  pur- 
porting to  rescind  that  of  August,  1901,  and 
fixing  the  plaintiff's  allowance  at  £432,  the 
salary  andemoluments  on  which  it  was  calculated 
being  taken  at  a  less  figure  than  before,  but  the 
proportion  thereof  remaining  the  same  as  in  the 
previous  resolution. 

Held — that  the  amount  of  the  allowance  was 
for  the  local  authority  to  determine  under 
sect.  120  of  the  Local  Government  Act,  1888, 
subject  to  an  appeal  to  the  Treasury,  and,  as  the 
local  authority  had  determined  it,  the  Court 
could  not  interfere. 

Held,  further,  that  the  sum  fixed  by  the 
resolution  of  August,  1901,  at  once  became  a 
specialty  debt,  by  virtue  of  sect.  120  (6)  of  the 
Act  of  1888,  and  the  defendants  had,  therefore, 
no  power  to  rescind  that  resolution. 

Livingstone  r.  "Westminster  Corporation, 

[[1904]  2  K.  B.  109  ;  73  L.  J.  K.  B.  434  ;  68 

J.  P.  276  ;  52  W.  R.  395  ;  20  T.  L.   R.  361  ;  2 

L.  G.  E.  581— Buckley,  J. 

VII.  RATES. 

See  Sect.  X.  Water  Supply. 
And  see  title  Rates  and  Rating. 

103.  Assessment — Artizam^  Dwellinr/s — Gross 
Yalue — Sum  paid  for  Cleaning,  Lighting  and 
Watching  of  Common  Staircase  —  Valuation 
(^Metropolis')  Act,  18(i9  (32  &  33  Vict.  r.67),.-(.  4.] 
— The  owner  of  a  building  containing  a  large 
number  of  tenements,  separately  occupied  as 
artizaus' dwellings,  and  having  staircases  common 
to  several  tenements,  employed  P.  as  his  agent 
to  collect  the  rents.  Each  tenant,  in  addition  to 
the  rent,  paid  to  P.  a  weekly  sum  for  the  clean- 
ing, lighting,  and  watching  of  the  common 
staircase,  and  for  removing  the  dust. 

Held — that  the  weekl}'^  sum  so  paid  was 
properly  taken  into  account  in  arriving  at  the 
gross  value  of  the  tenements  rrnder  sect.  4  of  the 
Valuation  (Metropolis)  Act,  1869,  for  the  purpose 
of  rating  the  owner  in  respect  thereof. 

Pullen  v.  St.  Saviour's  Union,  [1900]  1  Q.  B. 

[138  ;  69  L.  J.  Q.  B.  139  ;  48  W.  R.  186  ;  81 

L.  T.  583— Div.  Ct. 


104.  K.vemptioii — Society  e.vcluxirely  for  Pur- 
poses of  Science — Jfani{factnre  and  Sale  of 
Medicines — Supported  in  Part  hg  Donations  and 
Subscriptions  —  Scientific  Societies  Act,  1843 
(6  &  7  Vict.  c.  36),  .S-.  1.]— The  main  object  of  a 
society  was  the  manufacture  of  certain  medicines 
which  had  been  found  of  the  utmost  value  in 
preventing  and  curing  certain  diseases,  but  which 
demanded  the  greatest  skill  in  their  manufacture, 
and  which  could  rmly  be  properly  manufactured 
by  some  such  society  as  this.  Having  succeeded 
in  maruifacturing  the  materials  or  medicines  of 
the  necessary  purity,  they  then  sold  them  ;  but 
as  the  prices  charged  or  obtained  for  them  were 
not  sufficient  to  maintain  the  institution,  it 
sought  and  obtained  subscriptions  and  donations 
which  enabled  it  to  continue  its  most  valuable 
work. 

Held — that  the  institute  was  not  exempt 
under  the  Scientific  Societies  Act,  1843,  from 
being  assessed  or  rated  and  from  the  liability  to 
the  paj'ment  of  rates. 

Jenner  Institute  of  Preventive  Medicine 
[r.  St.  George's, Hanover  Square,  Assess- 
ment Committee  and  Surveyor  of  Taxes, 
(1900)  G9  L.  J.  Q.  B.  814  ;  83  L.  T.  344  ;  16 
T.  L.  R.  444— Div.  Ct. 

105.  Goods  seized  by  Sherifi' — Witlidrawal  of 
SJierif  without  paying  Rate — Liability  of  Sheriff 
for  Rate— So  Geo.  3,  c.  73,  s.  195 — Metropolis 
Management  Act.  1855  (17  &  18  Vict.  c.  120), 
ss.  161,  250.] — The  defendant  seized  under  a  writ 
off.  fa.  the  goods  of  a  person  liable  to  pay  rates, 
comprising  a  poor  rate  and  a  general  rate.  The 
plaintiffs,  by  their  collector,  made  a  demand 
upon  the  defendant  under  sect.  195  of  a  local  Act 
(35  Geo.  3,  c.  73),  to  pay  the  sum  due  from  the 
owner  of  the  goods.  The  amount  for  which  the 
execution  was  levied  was  paid,  and  the  sheriff 
went  out  of  possession. 

Held — that  the  goods  were  '•  taken  in  execu- 
tion "  within  the  meaning  of  sect.  195  of  the 
local  Act, 

Held,  also,  that  the  owner  of  the  goods 
seized  was  liable  to  pay  the  poor  rate  "  by  virtue 
of"  the  local  Act,  and  that  sect.  161"  of  the 
Metropolis  Management  Act,  1855,  made  the 
powers  given  by  sect.  195  of  the  local  Act  in 
respect  of  the  poor  rate  applicable  to  the  general 
rate,  and  that  therefore  the  defendant  was  liable. 

Judgment  of  Bigham.  J.  ([1900]  1  Q.  B.  Ill  ; 
69  L.  J.  Q.  B.  69  ;  16  T.  L.  R.  50)  affirmed. 

Marylebon'e  Vestry  r.  Sheriff  of  London, 

[1900]  2    Q.    B.  591  ;  69  L.  J.  Q.  B.  848  ;  64 

J.  P.  628  ;  16  T.  L.  R.  512— C.  A. 

106.  '^  Name  of  Person  liable  to  be  Bated 
Omitted  " — "  Person  described  by  Wrong  Name  " 
— Poicer  of  Magistrate  to  Insert  a  Correct  Name 
—  Valuation  {.Vetropolis)  Act,  1869  (32  &  33 
Vict.  c.  67),  s.  72.] — The  respondent  was  at  all 
material  times  the  occupier  of  certain  premises 
used  as  a  club,  but  by  mistake  his  predecessor" s 
name  was  entered  in  a  rate  as  the  occupier.  Two 
days  after  the  expiration  of  the  half  year  for 
which  the  rate  in  question  was  levied,  a  summons 
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was  taken  out  to  have  the  respondent's  name 
inserted  in  the  rate  under  sect.  72  of  the  Valua- 
tion (Metropohs)  Act,  1869.  The  magistrate 
dismissed  the  summons. 

Held — that  the  magistrate  was  wrong.  The 
respondent  had  admittedly  been  in  occupation 
for  the  whole  period  covered  by  the  rate,  and 
was  therefore  '•  liable  to  be  rated,"  and  his  name 
was  "omitted"  within  the  meaning  of  sect,  72. 
The  fact  that  the  summons  was  not  taken  out 
until  after  the  expiration  of  the  half  year  was 
immaterial. 

Westminster    Corporation    r.   Edgcombe, 
[(1903)  67  J.  P.  25— Div.  Ct. 

107.  Poor  Bate — Incveaxe  of  Rental  after  a 
Quinqiienyiial  Valuation — Insertion  in  next  year\s 
Supplemental  List — ••'  Alteration  in  Value  " — 
Valuation  (Metropolis')  Act,  1869  (32  &  33  Vict. 
e.  67),  .s.  46.] — The  County  of  London  Assessment 
Sessions,  in  accordance  with  their  previous 
decision  in  Stunt  v.  Lewishani,  Union,  (1902)  66 
J.  P.  167,  ruled  that  a  substantial  increase  in 
weekly  rentals  is  an  "  alteration  in  value  "  within 
the  meaning  of  sect.  46  of  the  Metropolis  Valua- 
tion Act,  18()9,  and  justifies  the  insertion  of  the 
property  in  a  supplemental  list. 

Kyffin    r.    Woolwich    Uxion    Assessment 

[Committee,  (1903)  67  J.  P.  100— Loveland- 

Loveland,  K.C. 

108.  Poor  Hate — Partial  Il-i-emption  in  respect 
of  Land  covered  with  M'ater — Protection  of  E.:e- 
emption — Woolwich  and  Other  Places — Ejf'ect  of^ 
Valuation  List — Objection  TJiereto — Pirision  of 
Assessment — liight  of  Appeal — London  Govern- 
ment Act,  1899  (62  &  63  Vict.  c.  14).  ss.  10,  19— 
Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38),  s.  4.]  — 
Prior  to  the  passing  of  the  London  Government 
Act,  1899,  the  district  of  Woolwich  was  subject  to 
the  Public  Health  Act,  187."),  under  sect.  211  of 
which  there  was  an  exemption  in  respect  of  land 
covered  with  water,  providing  that  it  should  be 
rated  upon  one-fourth  only  of  its  annual  value  for 
certain  rates.  The  district  was  also  subject  at 
that  time  to  the  Valuation  (Metropolis)  Act, 
1869,  and  therefore,  for  the  purposes  of  rating 
procedure,  the  provisions  of  that  Act  applied. 
By  sect.  9,  sub-sect.  1,  of  the  Act  of  1899  it  was 
provided  that  a  scheme  under  the  Act  should 
provide  for  placing  Woolwich  under  the  general 
law  applicable  to  Metropolitan  boroughs,  and  for 
the  repeal  of  the  application  thereto  of  the  Public 
Health  Acts  ;  and,  by  sect.  10,  sub-sect.  1,  that  a 
scheme  under  the  Act  should  provide  for  all  the 
expenses  of  a  borough  council  being  paid  out  of 
the  general  rate,  and  for  the  discontinuance  of 
.separate  sewers  and  lighting  rates,  but  should 
make  provision  for  protecting  the  interests  of 
owners  and  occupiers  of  any  hereditament  which 
was  exempt  from  any  rate  or  liable  to  be  assessed 
thereto  at  a  less  amount  than  other  heredita- 
ments. The  London  (Rating)  Scheme,  1901,  by 
sect.  2,  sub-sect.  1,  provided  for  maintaining  the 
exemption  by  a  particular  method  of  levying  the 
rate.  The  question  arose  upon  the  valuation  list 
for  1900.  The  respondents  sought  to  charge  the 
appellants  upon  the  full  assessment. 


Held — that  although  Woolwich  and  other 
outlying  places  were  to  come  within  the  Metro- 
polis generally,  yet  the  exemption  given  by 
sect.  211  was  to  continue  ;  that  the  old  right  of 
appeal  remained  ;  that  the  efEect  of  the  valuation 
i  list  for  this  purpose  was  only  that  the  total 
'  valuation  was  conclusive,  or,  if  there  had  been  a 
division  of  the  assessment  made  in  the  valuation 
list,  the  valuation  of  each  divided  part  was 
conclusive,  but  the  appellants  were  not  bound 
to  have  the  division  made  in  the  valuation 
list  ;  and  that,  therefore,  the  appellants  had 
a  right  of  appeal  against  the  rate  to  quarter 
sessions. 

j  London  and  India  Docks  Co.  v.  Woolwich 
[Borough,  [1902]  1  K.  B.  750  ;  71  L.  J.  K.  B. 
394  ;  66  J.  P.  484  ;  50  W.  R.  639  ;  86  L.  T.  619 

—Div.  Ct. 

109.  Poor  Pate — Premises  inserted  in  Provi- 
sional List — Struch  out  by  Assessment  Coinmitte 
—  Valuation  {Metropolis)  Act,  1869  (32  &  33  Vict. 
c.  67),  s.  47  (7).] — At  the  quinquennial  assess- 
ment of  1900  the  assessment  committee  directed 
the  assessment  of  the  appellant's  house  to  remain 
at  £400  gross  and  £334  rateable  value,  promising 
to  re-consider  the  (question  when  a  lease  was 
actually  granted  to  him.  During  the  next  year 
he  obtained  a  lease  at  a  rent  of  £250,  and  the 
overseers  inserted  the  property  in  the  provisional 
list  at  £300  gross  and  £250  rateable  value. 
Upon  the  appellant  objecting  to  these  figures, 
and  contending  for  £275  and  £229,  the  assess- 
ment committee  struck  out  the  premises  alto- 
gether, so  that  they  did  not  appear  in  the 
supplemental  list. 

Held — that  the  premises  had  been  wrongly 
struck  out  by  the  committee  in  the  absence  of 
any  objection  other  than  that  of  the  appellant. 

Peat  v.  City  op  Westminster  Assessment 

[Committee,    (1903)    67    J.    P.    100— Ct.   of 

Sess.,  Loveland-Loveland,  K.C. 

110.  Poor  Rate — Provisional  and  Supplemental 
Valuation  Lists — Alteration  in  Value — "  From 
any  Cause''' — Onus  of  Proof — Valitation  (Metro- 
polis)  Act,  1869  (32  "&  33  Vict.  c.  67),  ss.  43,  46, 
47.]— By  sect.  47  of  the  Valuation  (Metropolis) 
Act,  1869,  it  is  enacted  that  "if  in  the  course  of 
any  year  the  value  of  any  hereditaments  is 
increased  by  the  addition  thereto  or  the  erection 
thereon  of  any  building  or  is  from  any  cause 
increased  or  reduced  in  value  "  then  the  provi- 

,  sions  which  follow  in  the  section  apply. 

Held — that  those  words  could  not  be  confined 
to  structural  alteration  or  addition  or  anything 
of  that  kind,  but  that  the  words  "  from  any 
cause  "  are  to  be  read  as  ejusdem  generis  in  the 
sense — that  it  must  be  a  cause  which  affects  the 
value  of  the  particular  property.  It  lies  upon 
those  who  desire  to  alter  the  assessment  to  prove 
the  nature  and  cause  of  the  alteration  in  value. 
It  is  not  sufficient  to  say  that  there  has  been  an 
alteration  in  value,  but  some  definable  cause  to 
which  that  alteration  is  due  must  be  pointed  to. 
The  cause  must  be  one  that  affects  the  assessable 
'  value   of    the   particular   property.      It   is   not 
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sufficient  to  show  that  there  has  been  a  general 
increase  in  value  in  order  to  obtain  a  new 
assessment. 

The  respondent  had  been  since  October,  18y6, 
the  occupier  of  a  public-house.  At  the  quin- 
(pieiinial  valuation  in  181*5  the  gross  and  rateaVjle 
values  of  the  public-house  were  fixed  and  duly 
entered  in  the  quinquennial  valuation  list  made 
in  that  year.  By  a  provisional  list  made  in 
December,  ISiiG,  the  assessment  was  increased 
but  afterwards  reduced  by  the  assessment  com- 
mittee at  the  hearing  of  the  objection  made  by 
the  occupier.  In  the  supplemental  valuation 
list  in  IS'J"  it  was  again  valued  and  assessed  at 
tlie  same  reduced  valuation.  The  occupier 
objected. 

Held — that  as  a  matter  of  law  the  mere  giving 
of  evidence  that  the  house  was  worth  more  than 
it  was  assessed  at  the  quinquennial  valuation 
was  not  evidence  of  an  "  alteration "  in  law 
which  ought  to  be  received  ;  that  the  amount 
tif  premium  paid  b\'  the  occupier  in  October, 
l,S!»(),for  the  premises  was  evidence,  but  although 
it  was  evidence  it  came  to  nothing  unless  a  com- 
parison between  the  two  periods  was  established 
and  it  was  shown  that  an  enhanced  premium 
was  given,  and  that  by  itself  the  amount  of  such 
premium  was  no  evitlence  in  law  of  anything. 

The  decision  of  C.  A.  ([1900]  1  Q.  B.  68  ; 
69  L.  J.  Q.  B.  202  :  63  J.  P.  820  ;  48  W.  B.  162  : 
SI  L.  T.  661  :  16  T.  L.  K.  39)  affirmed. 

Cambeewell     Assessment     Committee    v. 

[Ellis,   [1900]   A.  C.  510  ;   69   L.   J.  Q.  B. 

828  :  83  L.  T.  201  ;  16  T.  L.  R.  n04  ;  65  J.  P. 

132  ;  49  W.  R.  238— H.  L.  (E.). 

111.  I'lHir  Ildtc — Prorisid/iiil  a/uJ  Supplemental 
Valudt'iotb  Lisf-f — Alterdfliin  in  ^'alue — Valua- 
tion (Metropolis)  Art,  18(!9  (32  &  33  Vict.  r.  67).]— 
Evidence  that  public-house  premises  had  been 
enhanced  in  Aalue  in  consequence  of  their 
having  become  the  terminus  of  a  new  line  of 
omnibuses,  and  that  a  lai'ge  premium  had  been 
paid  for  the  business,  but  the  date  of  payment 
was  before  the  beginning  of  the  statutory  year 
on  which  the  supplemental  valuation  list  was 
based,  is  not  sufficient  to  justify  the  inclusion  of 
the  premises  in  the  supplemental  valuation  list 
at  an  enhanced  value. 

Camherwrll  AiOscsxuirnf  Coiiiniittre  v.  J'^Uiit 
([1900]  A.  0.  510  :  69  L.  J.  Q.  B.  S2S  ;  83  L.  T. 
201;  16  T.  L.  R.  .504— H.  J,.  (K.)  .uipra') 
followed. 

Rolles  r.  St.   Saviouk's  Union  Assessment 

[Committee.  (190l)  64  J.  P.  809— County  of 

London  Qr.  Se-JS. 

112.  Poor  Jiafc — I'rorisional  and  Suppleuiental 
Lint — Alteration  in  }'alui — Incrcaxe  of  Weeldii 
Jfental— Valuation  {Metropolis  Act,  1869  (32 
iV  33  Vict.  c.  67),  .v.v,  46,  47.] — An  increase  in  the 
weekly  rental  of  houses,  in  respect  of  which  the 
owner  is  responsible  for  the  payuient  of  the 
rates,  is  an  alteration  in  value  within  the  mean- 
ing of  sect.  46  of  the  ^■ah^atinn  (^letropolis)  .Art, 


1  1869,  and  thej-Jmay  accordingly  be  inserted  in  a 
supplemental  list. 

Stunt  v.  Lewisham  Union  Assessment  Com- 

[mittee,    (1902)    66   J.    P.    167— County   of 

London  Qr.  Sess. 

113.  Bating  Actx — Implied  Bepeal — Exemp- 
tion in  Special  Act  from  '^  all  Taxes  and  Assess- 
ments ir/iatsoever " — Intention  to  Repeal  bij 
suhseqvent  General  Act  imposing  new  Hate — 
Decisions — 7  Gto.  3,  c.  37,  s.  51 — Citi/  of  London, 
Sewers  Act,  1848  (11  cV:  12  Vict.  c.  clxii.)!s\  169.]— 
By  7  Geo.  3,  c.  37,  s.  51,  "  The  ground  and  soil  of 
the  saitl  river  [Thames]  so  to  be  enclosed  and 
end^aidvcd,  in  the  front  of  every  such  respective 
wharf  or  ground  .  .  .  shall  vest  and  the  same  is 
hereby  vested  in  the  owner  or  owners,  proprietor 
or  proprietors,  of  such  adjoining  wharf  or 
groiuid  according  to  his,  her,  or  their  respective 
estates,  trusts,  or  interests  therein,  free  from  all 
taxes  and  assessments  whatsoever." 

By  the  City  of  London  Sewers  Act,  1848,  the 
Corporation  of  Ltmdon  was  empowered  to  make 
a  rate  for  the  sanitary  improvement  of  the  city 
of  London  upon  every  occupier  in  the  city, 
"  whether  such  person  shall  be  now  liable  in 
respect  of  such  house  or  building  to  be  assessed 
to  the  relief  of  the  poor,  or  be  not  liable  to  be 
assessed  in  respect  thereof  by  reason  of  such  house 
or  building  being  situate  in  any  precinct  or  extra- 
parochial  place  or  otherwise." 

Held — that  the  result  of  the  decisions  was 
that  the  Act  of  7  Geo.  3,  c.  37.  s.  51,  only  created 
!  an  exemption  from  taxes  and  assessments  then 
in  existence,  and  not  from  substantiallj'  new 
ones  coming  into  existence  at  a  later  date,  and 
that  the  rate  imposed  by  the  London  Sewers 
Act,  1848,  was  a  substantially  new  rate,  and  was 
not  within  the  exemption. 

Judgment  of  Div.  Ct.  ([1900]  2  Q.  B.  581  ;  61) 
L.  J.  Q.  B.  766  ;  83  L.  T.^  76  ;  16  T.  L.  R.  449) 
affirmed. 

SiON  College  v.  London  Corporation,  [1901] 
[1  K.  B.  617  ;  70  L.  J.  K.  B.  369  ;  65  J.  P. 
324  :  49  W.  R.  361  ;  84  L.  T.  133  ;  17  T.  L.  R. 

223  -C.  A. 

VIII.  SANITARY  CONVENIENCES,  WATER- 
CLOSETS,  &c. 

And  see  Sect.  II.   Bye- laws  (b) 

114.  Priries  —  L'mpti/ini/  Priri/ in  innj  Street 
or  I'uIjUc  Place — Priri/  near  hut  not  on  Soil  of 
Street— Metropolitan  Police  Act,  1839  (2  &  3  Vict. 
c.  47),  s.  60  (4).]— By  sect.  (iOof  the  Metropolitan 
Police  Act,  1839  :  "  Every  person  who.  in  any 
street  or  public  jilace  within  the  limits  of  the 
metropolitan  police  district,  shall  be  guilty  of 
any  of  the  following  offences,  shall  be  liable  to  a 
penalty  .  .  ,  4.  Every  person  who  shall  empty 
or  begin  to  cm[)ty  any  privy  between  the  hours 
of  six  in  the  morning  and  twelve  at  night  ..." 

Held — that  an  offence  was  committed  under 
sub-sect.  4  ii  a  privy  on  pi-emises  near  to  the 
mad  or  pathway  of  a  street  was  emptied  within 
the  prohibited  hours. 

HowATtn   r.  Daniels,  (19(i5)  69  J.  P.  439  ;  93 
[L.  T.  ()69  :  3  L.  G.  R.  1282— Div.  Ct. 
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Sanitary     Conveniences,    Waterclosets,     &c.— 

Continued. 

115.  Puhlic  Conveniences  —  ApproucheH — Sul)- 
icaij — Suhsoil  of  Roadwity  and  Footway — Injiinc- 
thni— Public  Health  {Londou)  Act,  1891  (ui  &;55  i 
Vict.  c.  76),  s.  44.] — For  the  purpose  of  making  ' 
public  couveniences  where  they  may  deem  them 
to  be  suitable,  the  subsoil  of  the  roadway,  exclu- 
sive  of  the  footway,  is  vested  iu  the  sanitary  ; 
authority  of  the  district  by  sect.  44  of  the  Public 
Health  (London)  Act,  1891. 

Held— that  in  the  absence  of  any  bad  faith, 
this  section  empowered  the  sanitary  authority  to 
make    underground    approaches    to    such    con-  \ 
veniences  from  either  side  of  the  street  in  the  ■ 
nature  of  a  subway,  although  such  subway  might  \ 
be  used  by  persons  not  using  the  conveniences.      ; 

Decision  of  C.  A.  ([1904]  1  Ch.  759  ;  73  L.  J.  I 
Ch.  386  ;  68  J.  P.  249  ;  52  W.  K.  596  ;  90  L.  T.  \ 
461  ;  20  T.  L.  K.  34U— C.  A.)  reversed.  j 

Westminster  Corporation  v.  London  and  | 
[North  Western  Ry.,  [1905]  A.  C.  426  ;  72 
L.  J.  Ch.  629  ;  69  J.  P.    425  ;  54   W.   R.    129  ; 
93  L.  T.  143  ;  21  T.  L.  R.  686  ;  3  L.  G.  R.  1120 

— H.  L.  (E.). 

116.  PuUic  I'rinal  —  Xuisance  —  Mandatory 
Injunction— City  of  London  Sewers  Act,  1848  (11 
&  12  Vict.  c.  clxiii.),  s.  104.]— The  inhabitants  of 
the  neighbourhood  who  were  annoj'ed  by  the  \ 
nuisances  which  had  hitherto  existed  iu  the 
locality,  had  induceil  the  defendants  to  erect  the 
urinal,  and  the  defendants  put  it  up  in  a  passage 
close  to  the  premises  of  the  plaintiii  in  such  a 
position  that  his  wall  actually  ff>rmed  a  part  of 
the  entrancf  to  the  urinal,  that  entrance  being 
only  two  feet  away  from  the  only  door  of  the 
plaintiff's  premises. 

Held — that  there  was  a  serious  interference 
with  the  exercise  of  the   right    of    ingress  and 
egress  to  the  plaintiff's  premises  ;  that  the  sani- 
tary condition  of  the  passage  was  improved  since 
the  erection  of  the  urinal  was  no  answer  to  the  : 
claim  of  the  plaintiff  for  an  injunction  ;  and  that  | 
there  would  be  a  mandatory  order  upon  the  defen- 
dants, similar  to  that  made  in  Sellors  v.  Matlock  \ 
Bath  Local  Board  (  (1885)  14  Q.  B.   D.  928  ;  52  [ 
L.  T.  762— Denman,  J.),  to  remove  the  urinal  | 
within  six  weeks.  i 

Parish  v.  City   of    London    Corporation  ' 
(1902)  18  T.  L.  R.  63  ;  67  J.  P.  5.5— Joyce,  J.' 

117.  Sanitary    Conreniences — "  M'orh place'" 

Stable- yard— Persons  "  in  uttendance"~Public 
Health  (London)  Act,  1891  (54  &  55  Vict  c  76) 
s.  38.] -Sect.  38  of  the  Public  Health  (Loudon) 
Act,  1891,  provides  that  every  factory,  workshop, 
and  workplace  shall  be  provided  with  sufficient 
and  suitable  accommodation  in  the  wav  of  sani- 
tary conveniences,  regard  being  had  to  the 
number  of  persons  employed  in,  or  in  attendance 
at  such  buildinsr. 


constituted  a  "  workplace  "  within  the  meaning 

of  the  section,  and  that  the  cab-drivers  were  "  in 
[attendance"  at  the  premises,  and  that  sanitary 

conveniences  must  be  provided  for  the  persons 
i  employed  in  the  premises,  and  for  the  cab-drivers 

who  came  there  to  hire  cabs. 

Bennett  v.  Harding,  [1900]  2  Q.  B.  397  ;  69 

[L.  J.  Q.  B.  701  ;  64  J.  P.  676  ;  48  VV.  R.  646  ; 

83  L.  T.  51  ;  16  T.  L.  R.  445— Div.  Ct, 

118.  ^]'aterclosets  —  Power  of  Sanitary 
Authority  to  enter  Premises— Reasonable  Grounds 
—Public  Health  (London)  Act,  1891  (54  &  55 
Vict.  (7.  76),  ss.  10,  40,  115  (3)  (a).]— Evidence 
that  the  sanitary  inspector  is  honestly  desirous 
ot  entering  premises  for  the  purpose  of  ascer- 
taining whether  or  not  any  nuisance  exists 
thereon  calling  for  abatement  under  the  Public 
Health  (London)  Act,  1891,  or  for  the  purpose  of 
examining  works  under  sect.  40  of  that  Act,  but 
without  any  evidence  that  any  nuisance  exists 
on  such  premises,  is  not  reasonable  ground  for 
entry  so  as  to  empower  a  justice  to  issue  a 
warrant  under  sect.  115  of  the  Act,  authorising 
,  an  entry  on  the  premises. 

Vines  v.  North  London  Collegiate  and 
!      [Camden  Schools,  (1899)   63  J.  P.   244— 

Div.  Ct. 
IX.  STREETS. 
I  And  see  title  Highways,  &c. 

(a)  Breaking  up  Streets. 

119.  Breahiny  up  of  Streets  by  Water  Com- 
pany—  Reinstatement  by  Local  Authority  — 
Expenses  of  Reinstatement— -Cost  of  Supervision 
—  General  Paviny  (Metropolis)  Act,  1817  (57 
Geo.  3,  c.  xxix),  ,*.  23—  Waterworks  Clanses  Art, 
1847  (10  &  11  Vict.  c.  17),  ss.  'IS,  31,  32,  34— 
Metropolis  Manayement  Act,  1855  (18  &  19  Vict. 
c.  120),  s.  114.] — When  a  local  authority  in 
Loudon  employ  a  contractor  to  reinstate  streets 
broken  up  by  a  company  under  statutory 
powers,  they  are  not  entitled  to  recover  from 
the  company,  over  and  above  the  contractor's 
charge,  any  sum  for  supervision  exercised  by 
their  officers,  unless  it  be  proved  that  they  have 
incurred  substantial  extra  expense  beyond  what 
it  would  have  cost  them  to  supervise  the  same 
work,  had  it  been  done  by  the  company's 
■workmen. 

Decision  of  Div.  Ct.  (73  L.  J.  K.  B.  1009  ;  68 
J.  P.  358  ;  9U  L.  T.  792  ;  20  T.  L.  R.  507,  sub 
now.  J\'ew  River  Co.  v.  We.'<tminster  Corporation) 
reversed  by  consent. 

Metropolitan  Water  Board  /.  Westmin- 
[STER  Corporation,  (1906)  75  L.  J.  K.  B. 
384  ;  70  J.  P.  ry2  :  22  T.  L.  R.  92  ;  4  L.  G.  R. 

237— C.  A. 


Held— that  the  stable-yard  and  stables  of  a 
cab  proprietor,  where  a  number  of  men  were 
employed  as  horsekeepers  and  cab  drivers  and 
cab-cleaners,  and  where  cab-drivers  were  daily  in 
attendance  for  the  hiring    of  cabs  and  horses 


120.  Breahiny  up  Streets  by  Company  for  Gas 
Pipes — Duty  if  Gas  Company  to  make  yood — 
Metropolis  Manayement  Act,  1855  (18  &  19 
Vict.  c.  120),  ss.  'ill,  IU— Metropolis  Manaye- 
ment Amendment  Act,  1862  (25  &  26  Vict. 
c.  102),  s.  82.] — The  appellants,  a  gas  compan}-, 
under  statutory  powers  opened  up  the  surface  of 
streets  for  the  purpose  of  laving  and  repairing 
pipes.     The    respondents,    a    borough    council, 
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streets — Confinned. 

exercised  their  powers  of  filling  in  the  ground 
and  making  good  the  pavement  and  soil  so 
excavated.  It  v?as  found,  however,  impossible 
to  replace  all  the  excavated  earth  back  in  the 
trench,  and  consequently  a  subsidence  would 
take  place  in  course  of  time.  To  obviate  this 
the  respondents  placed,  where  there  had  been 
concrete  before,  along  the  line  of  excavation  and 
the  parts  contiguous  thereto,  a  line  of  concrete 
three  inches  thicker  than  it  was  before.  A  course 
<^if  concrete  was  laid  in  the  excavation  where 
there  had  before  been  no  concrete.  The  appel- 
lants refused  to  pay  so  much  of  the  respondents' 
claim  for  making  good  the  surface  of  the  road  as 
was  represented  by  the  cour.«e  of  concrete  laid 
where  there  was  no  concrete  before,  and  by  the 
extra  thickness  of  concrete  where  concrete  had 
been  before.  It  was  found  as  a  fact  that  the 
whole  of  the  concrete,  the  cost  of  which  the 
appellants  refused  to  pay,  was  necessary  in  order 
that  the  streets  should  be  as  good,  and  remain  as 
good,  as  they  were  before  the  excavation  by  the 
appellants. 

Held — that  the  appellants  were  liable  to  pay 
the  cost  of  the  extra  concrete. 

Commercial  Gas  Co.  r.  Poplar  Borough 

[Council,  (190G)  70  J.  P.  178  ;  94  L.  T.  222  ; 

4  L.  G.  R.  267— Div.  Ct. 

121.  Vesting  of  Street  in  Local  Autliority — 
Extent  of  Property  in  Snh-soil  —  Metrojnilis 
Management  Act,  1855  (18  &  19  Yict.  c.  120), 
.w.  96,  109.]— In  1896,  the  defendants,  after 
failing  to  come  to  terms  with  the  plaintiffs, 
and  knowing  perftctly  well  that  the  plaintiffs 
would  object  to  the  defendants  laying  down 
their  pipes  under  the  streets,  took  the  law  into 
their  own  hands,  and  wilfully,  and  in  a  very 
high-handed  manner,  broke  up  the  street  for 
about  thirty  yards,  and  laid  down  their  electric 
mains  under  it,  at  a  depth  of  about  two  feet, 
outside  their  statutory  district  and  in  excess  of 
their  statutory  powers,  and  they  got  the  work 
done  on  a  Sunday  night. 

Held — that  the  vesting  of  the  street,  by  virtue 
of  sect.  96  of  the  Metropolitan  Management 
Act,  1855,  vests  in  the  vestry  such  property,  and 
such  property  only,  as  is  necessary  for  the  control, 
protection  and  maintenance  of  the  street  as  a 
higlnvay  for  public  use,  and  that  the  phiintiffs 
could  not  maintain  an  action  for  a  mandatory 
injunction  to  compel  the  defendants  to  remove 
their  pipes  and  wires. 

Tunhr'idfje  Welh  Covporafion  v.  Baiid  ([1896] 
A.  C.  434  ;■  65  L.  J.  Q.  B.  451  ;  60  J.  P.  788  ;  74 
L.  T.  38.5— H.  L.  (E.))  applied. 

Battersea  Vestry  (St.  Mary)  r.  County  of 

[London  AND  Brush  Provincial  Electric 

Lighting  Co.,  [1899]  1  Ch.  474  :  68  L.  J.  Ch. 

238  ;  80  L.  T.  231  ;  15  T.  L.  R.  175— C.  A. 

122.  Itoad  Trtin>tf erred  to  and  ^'ested  in 
Public  Authority  hij  Prirute  Act — iMud  over 
tcliich  Poad.  made  Vested  in  Company  for  the 
Purpone^  of  itx  Undertahiny  —  Metropolitan 
Board  of  Works  {Pridyes,  ,^r.)  Act,  1883  (46  &  47 


Vict.  c.  clxxvii.),  s.  44.] — Land  under  which  a  com- 
pany proposed  to  run  a  pipe  or  drain  was  vested 
in  them  for  the  purpose  of  their  undertaking. 
Under  a  private  Act  a  road  running  over  this 
land  had  been  transferred  to  and  vested  in  a 
local  authority.  The  local  authority  gave  no 
consideration  for  the  road.  On  the  local  authiv 
rity  applying  for  an  injunction  to  restrain  the 
company  from  laying  a  pipe  or  drain  under  or 
trespassing  on  the  road  : — 

Held — that  the  road  was  vested  in  the  local 
authority  only  for  the  purposes  of  a  road  ;  that 
they  had  no  right  to  the  subsoil,  and  consequently 
that  no  injunction  could  be  granted. 

Tnnhridge  Wells  Corporation  Y.Paird{{\i'd&'] 
A.  C.  434  ;  65  L.  J.  Q.  B.  451  ;  60  J.  P.  788  ;  74 
L.  T.  385— H.  L.)  applied. 

Poplar  Borough  Council  r.  Millwall  Dock 
[Co.,  (1891)  63  J.  P.  339— Farwell.  J. 

(b)  Laying  Out. 

123.  Comniencing  to  Form  or  Lay  Out  a  Street 
—London  Building  Act,  1894  (57  &  58  Vict. 
c.  ccxiii.),  ss.  7,  8.] — The  owner  of  a  building 
estate,  having  erected  a  row  of  houses  adjoining 
a  street,  sold  a  piece  of  land  on  the  same  side  of 
the  street  to  the  respondent,  who  commenced  to 
erect  a  row  of  houses  in  a  line  with  the  first  row 
and  fronting  the  street.  A  space  of  forty  feet, 
the  statutory  width  of  a  street  for  carriage 
traflic,  was  left  between  the  two  rows  of  houses. 
In  the  house  adjoining  the  space  the  respondent 
put  a  doorway  and  windows  looking  on  to  the 
space,  and  the  sole  means  of  access  for  carriages 
to  the  stables  at  the  back  of  the  premises  was 
across  the  space.  The  respondent  had  no  control 
over  the  space,  which  remained  the  property  of 
the  owner  of  the  building  estate.  The  space 
was  marked  in  the  building  plan  of  the  estate  as 
"proposed  street,"  but  before  the  respondent 
erected  his  houses  it  had  not  been  laid  out  as  a 
street. 

Held — that  the  respondent  did  not  com- 
mence to  form  or  lay  out  a  street  within  the 
meaning  of  sect.  8  of  the  London  Building  Act, 
1894. 

London  County  Council^c  Dixon.  [1899]  1 
[Q.  B.  496;  68  L.  J.  Q.  B.  526;  63  J.  P. 
390  ;  47  W.  K.  .521  ;  80  L.  T.  232  ;  15  T.  L,  R. 

206— Div,  Ct. 

124.  Commencing  to  Form  or  Lay  Out  a  Street 
—  Courtyard — Loudon  Building  Act,  1S94  (57  A: 
58  Vict.'  c.  ccxiii.),  .<.  7.]— The  appellant  was 
summoned  upon  an  information  charging  him 
with  having  commenced  to  form  and  lay  out  a 
street  for  carriage  traffic  or  foot  traffic  without 
having  first  obtained  the  sanction  of  the  local 
autlioritv  pursuant  to  sect.  7  of  the  London 
Building  Act,  1894. 

The  appellant  began  to  form  the  road  in  part 
straight,  intending  to  build  blocks  of  residential 
flats  on  each  side  of  that  straight  part  and  facing 
into  it,  and  the  other  part  of  the  road  ran  into 
and  formed  the  boundary  of  a  square,  round 
which  again  it  was  intended  to  build  a  con- 
tinuous line  of  houses  facing  into   the  square. 
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streets — Contimied. 

The  length  of  the  entire  road  would  be  600  feet, 
and  about  40  feet  in  width.  The  road  was  to 
be  formed  and  sewered  as  an  ordinary  street, 
although  gullies  used  for  draining  a  courtyard 
would  also  be  required.  The  road  was  to  be 
entered  by  gates,  and  no  part  of  it  was  to  be 
dedicated  to  the  public,  but  was  intended  to  be 
used  only  as  a  private  road. 

Held  —  that  the  road  in  question  was  a 
"street"  within  the  meaning  of  sect.  7  of  the 
London  Building  Act,  1894,  and  that  the  justices 
were  right  in  convicting  the  appellant. 

Held  also,  that  the  question  whether  a 
place  was  a  "street"  within  the  meaning  of  the 
section  was  one  largely  of  fact,  and  the  decision 
in  each  case  must  depend  on  its  particular 
circumstances. 

Wood  V.  London  Countij  Coiincil  ((1895)  64 
L.  J.  M.  C.  276  ;  59  J.  P.  615  ;  44  W.  K.  144  ;  73 
L.  T.  313  ;  15  E.  569— Div.  Ct.)  overruled. 

Armstrong    c.    London    County    Council, 

[19G0J;  1   Q.  B.  416  ;  69  L.  J.  Q.  B.  267  ;    64 

J.  P.  197  ;  48  W.   R.  367  ;  81   L.  T.  638  ;  16 

T.  L.  R,  128— Div.  Ct. 

125.  Commencing  to  Form  or  Lay  Out  a  Street 
or  to  Adapt  a  Street  for  Carriage  Traffic  without 
Leave  of  the  County  Council — London  Building 
Act,  1894  (57  &  58  Vict.  c.  ccxiii),  ss.  7,  8,  10, 
200  (1)  (a).] — The  respondent  was  the  owner  of 
land  across  which  was  a  private  way  over  which 
a  few  other  persons  had  a  right  to  go  to  premises 
abutting  on  the  way.  It  was  paved  with  granite 
and  had  gates  at  the  end.  The  respondent  en- 
larged a  building  in  his  possession  by  extending 
it  backwards  along  one  side  of  the  way,  but 
he  had  no  intention  of  commencing  to  form  or 
lay  out  a  street.  He  had  done  nothing  to  the 
way  itself  beyond  widening  it  by  four  feet  of 
additional  land,  not  paved  or  made  up  to  alter 
or  adapt  it  for  carriage  traffic. 

Held — that  on  the  facts  the  magistrate  had 
rightly  refused  to  convict  the  respondent  under 
i5ect.  7  of  the  London  Building  Act,  1894,  of 
commencing  to  lay  out  or  form  a  new  street,  or 
under  sect.  10  of  altering  and  adapting  a  street. 

Armstrong  v.  London  County  Council  ([1900] 
1  Q.  B.  416  ;  69  L.  J.  Q.  B.  267  ;  64  J.  P.  197  ; 
48  W.  R.  367  ;  81  L.  T.  638— Div.  Ct.)  (sujjra') 
distinguished. 

London    County    Council    r.    Heathman, 
[(190.5)   G9   J.    P.    222;    3   L.  G.  E.    1016— 

Div.  Ct. 

126.  Commencing  to  Form  or  Lay  Out  Street — 
London  Building  Act,  1 894  (57  &  58  Vict.  c.  ccxiii.), 
■s.  7.] — X.  was  charged  before  a  police  court 
magistrate  for  unlawfully  commencing  to  form 
and  lay  out  a  street  in  London  within  the  metro- 
politan police  district,  without  having  first 
obtained  the  consent  of  the  London  County 
Council  under  sect.  7  of  the  London  Building 
Act,  1894.  Three  rows  of  houses,  A,  B  and  C, 
run  parallel  to  each  other,  a  footway  running 
between  row  B  and  row  C.  Row  B  was 
•demolished,  leaving  a  space  between  row  A  and 


row  C.  X.,  on  rebuilding  row  A,  excavated  the 
site  of  row  B  and  made  a  paved  space,  electing 
twenty-four  shops  on  the  one  side  and  fifty-tive 
smaller  shops  on  the  other.  Most  of  these  shojjs 
were  let  by  X.  to  weekly  tenants.  The  aforesaid 
footway  behind  row  C  was  relaid,  the  arches 
underneath  the  said  footway  having  been  cleared 
away  and  the  aforesaid  fift3\five  shops  erected 
in  their  stead.  The  whole  space  was  on  a  lower 
level  than  the  neighbouring  highway.  At  the 
time  when  the  information  was  laid  access  was 
obtained  to  the  space  and  the  shops  from  a  high- 
way by  a  main  flight  of  steps  passing  between 
the  new  blocks  of  buildings  in  row  A,  by  six 
flights  of  steps  leading  down  from  and  through 
the  six  blocks  of  new  buildings  in  row  A,  and  by 
two  flights  of  steps  leading  to  the  aforesaid  foot- 
way over  the  shops,  whence  an  exit  could  be 
obtained  to  various  neighbouring  highways.  All 
these  means  of  access  were  under  the  control  of 
X.  by  means  of  gates,  which  were  locked  at 
certain  times,  except  the  access  through  the  six 
blocks  in  row  A.  There  was  nothing  to  prevent 
any  person  walking  into  the  said  blocks,  and 
instead  of  ascending  the  stairs  therein  descending 
into  the  space  in  question.  The  whole  space  was 
lighted  and  cleansed  at  the  expense  of  X.  The 
police  court  magistrate  held  that  X.  had  formed 
a  market  nr  bazaar,  and  had  not  commenced  to 
form  and  lay  out  a  street  within  the  meaning  of 
sect.  7. 

Held,  on  appeal,  that  X.  had  so  commenced 
to  form  and  lay  out  a  street. 

London  County  Council  v.  Davis,  (1904)  63 
[.J.  P.  520  ;  91  L.  T.  555— Div.  Ct. 

127.  Formation  of  new  Streetnot  iji  accordance 
with  conditians  of  sanction  hy  London  County 
Council — Erection  of  Building  "  upon  either 
side  of  such  Roadway,  or  upon  a  Site  abutting  on 
such  Roadway"- — London  Building  Act,  1894 
(57  &  58  V^ict.  c.  213),  *■.  200  (1)  (a).]— X.  was 
the  freeholder  of  a  triangular  piece  of  ground, 
bounded  by  two  loops  of  a  railway,  the  only 
access  to  which  was  a  tunnel  under  one  of  the 
loops.  A  rough  road  with  clinkers  leel  through 
this  tunnel  to  a  factory  on  the  ground,  and  to  a 
place  used  for  the  deposit  of  rubbish,  stopping 
abruptly  in  the  middle  of  the  piece  of  ground. 
An  18-inch  sewer  was  laid  along  this  road  as  far 
as  the  factory.  X.  submitted  for  the  approval 
of  the  London  County  Council  the  plan  of  a  pro- 
posed new  street  to  run  through  the  tunnel  (to 
he  widened  to  40  feet),  over  the  line  of  the 
rough  road,  and  onwards  right  across  the  piece 
of  ground,  and  over  the  railway  loop  on  the  other 
side  of  the  ground  by  a  bridge,  to  be  built,  thus 
connecting  two  roads  on  the  outer  sides  of  the 
two  loops.  This  plan  was  sanctioned  by  the 
council  on  the  conditions  (1)  that  the  roadway 
of  the  new  street  should  be  clearly  defined  and 
thrown  open  as  a  highway  within  a  certain  time, 
and  (2)  that  no  new  building  should  be  com- 
menced to  be  erected  '-upon  either  side  of  such 
roadway  or  upon  a  site  abutting  on  such  road- 
way," unless  the  roadway  should  have  been 
made  up  in  a  ceitain  way,  and  other  provisions 
complied  with.  X.  agreed  to  lease  a  plot  of  his 
ground,  which  was  fenced  off,  the  nearest  corner 
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I'f  which  was  187  feet  from  the  existing  road, 
with  a  right  of  way  over  the  intervening  strip 
<.f  about  an  acre  in  extent,  and  over  the  road 
through  the  tunnel,  and  also  over  the  roadvvay 
o£  the  new  street,  if  it  should  afterwards  be 
erected.  X.  also  placed  fresh  clinkers  from  time 
to  time  on  the  road,  and  lengthened  the  sewer 
along  the  road  to  serve  two  new  buildings  which 
he  commenced  to  erect  on  the  plot  he  had  agreed 
to  lease.  The  road  was  not  continued  across  X.'s 
ground,  the  tunnel  was  not  widened,  and  the 
bridge  was  not  built. 

A  summons  under  sect.  200  (1)  (a)  of  the 
London  Building  Act,  1894,  against  X.  for  com- 
mencing to  form  and  lay  out  a  street  not  in 
accordance  with  the  said  conditions  of  the 
council  was  dismissed  by  the  magistrate,  who 
found  (1)  that  X.  had  commenced  to  form  and 
lay  out  a  part  of  the  proposed  new  street,  \>uX  (2) 
that  he  had  not  commenced  to  erect  new  build- 
ings "  upon  either  side  of  such  roadway  or  upon 
a  site  abutting  on  such  roadway."' 

Held — that  X.  had  not  commenced  to  form 
and  lay  out  the  proposed  new  street. 

Semhle,  also,  X.  had  not  commenced  to  erect 
new  buildings  "  upon  either  side  of  such  roadway 
or  upon  a  site  abutting  on  such  roadwav  "  within 
the  meaning  of  the  second  condition  of  the 
council's  sanction. 

LOXDON   COUXTY   COU^NXIL    V.    C'OLLIXS,  (1905) 
[69  J.  p.  401 ;  93  L.  T,  540  ;  3  L.  G.  R.  1103— 

Div.  Ct. 

128.  Formation  and  Imfuig  out  of  new  Street 
—Adapting  a  Waij  for  Carnage  Traffir— Erect- 
ing permanent  Oah  Fence— La ginq  Foundations 
of  a  Hoim'  fiftg  gards  from  Private  R.'ad— 
London  Building  Act,  1894  (57  &  58  Vict, 
r.  ccxiii),  .V.V.  7,  8,  10.]— At  the  end  of  the  vear 
1903,  the  respondent  bought  a  jjlot  of  land 
adjoining  a  piivate  road  laid  out  and  sewered  in 
1S70,  the  soil  of  which  was  not  vested  in  him. 
On  this  plot  he  built  a  house  50  vards  from  the 
private  road.  To  facilitate  the  entrance  of  build- 
ing materials  he  took,  down  a  post  and  rail 
fence  along  the  front  of  the  plot,  afterwards 
replacing  it  by  a  permanent  oak  fence  pursuant 
to  an  undertaking  contained  in  the  conveyance, 
by  which  he  had  a  right  of  way  along  the  private 
road  to  his  plot.  1  he  private  road  extended 
about  1.200  feet,  and  afforded  access  to  some  four 
iir  five  residences  built  shortly  after  the  road  was  i 
laid  out.  fn  1904  it  appeared  from  notices  j 
placed  in  the  vicinity  that  land  adjoining  the' 
inivate  road  was  for  sale,  and  that  the  respondent 
was  erecting  or  would  erect  othei-  residences. 

HKLD-that  the  respondent,  by  building  his 
iiouse,  and  by  erecting  a  permanent  oak  fence  ' 
along  the  front  of  his  jilot,  had  not  commenced 
to  form  and  lay  out  a  street  within  the  meaning 
of  sect.  7.  or  to  adapt  a  way  foi-  carriage  traffic 
within  the  meaning  of  sect.  10  of  the  London 
Building  Act,  1894. 

London-  County  Council  /•.  King.  (1905)69i 
[J.  P.  40G :  3  L.  G.  i;.  104(5— Div.  Ct. 


j  129.  Plans  —  Refusal  to  sanction  —  "Pirect 
communication  "~  Luir  or  Fact — London  Build- 
ing Act,  1894  (57  &  58  Vict.  c.  ccxiii.)  s.  9.]  — 
Whether  or  no  a  new  street  forms  a  direct  com- 
munication between  two  streets  so  as  to  enable 
the  council  to  refuse  their  sanction  to  the  laying 
out  of  such  new  street  under  sect.  9  of  the 
London  Building  Act,  1894,  is  a  question  of  fact. 

WooDHAM  i:  London  County  Council,  [1898] 

[1  Q.  B.  863  ;  62  J.  P.  342  :  67  L.  J.  Q.  B.  707 ; 

78  L.  T.  553— Div.  Ct. 

(c)  Obstruction. 
And  see  title  Street  Traffic. 

130.  Fxjwsing  Goods  for  Sale  on  Carriage-way 
—  Coster  mongers — Metropolitan  Police  Act.  1839 
(2  &  3  Vict.  c.  47),  s.  60,  suh-s.  1— Metropolitan 
Streets  Act  Amendment  Act,  1867  (31  &  32  Vict. 
c.  5),  .«.  1 — Police  Regulations  of  Becemher  1%tli . 
1869.]— By  sect.  60,  sub-sect.  'l.  of  the  Metro- 
politan Police  Act,  1839,  "  every  person  who 
shall  expose  anything  for  sale  .  .  .  upon  or  so  as 
to  hang  over  any  carriage-way  or  footway  .  .  . 
so  as  to  cause  annoyance  or  obstruction  in  any 
thoroughfare  within  the  Metroijolitan  Police 
District,  shall  be  liable  to  a  penalty  of  not  more 
than  40.:>-." 

By  regulation  6  of  the  Police  Regulations  dated 
December  28th,  1869,  and  made  under  the 
Metropolitan  Streets  Act  Amendment  Act,  1867. 
it  is  provided  that  costermongers  and  others  and 
their  barrows  are  thereby  made  liable  to  be 
removed  from  any  street  and  public  way  in 
which  the^y  cause  an  obstruction  to  the  traffic, 
or  where  thej'  are  an  annoyance  to  the  inhabi- 
tants. 

Held — that  sect.  60  and  the  above  regulations 
do  not  cover  the  same  ground,  and  that  sect.  (JQ 
was  not  impliedly  rej^ealed  by  the  regulation, 
nor  w-as  the  penalt}^  provi-led  for  by  the  said 
section  superseded  by  them, 

Wandsworth  Board  of  Works  v.  Pretty, 

[1899]    1    Q.  B.  1  :    68  L.  J.  Q.  B,   193  ;   Bli 

J.  P.  132  :  47  W.  R.  256— Div.  Ct. 


131.  Expoxiinj  (roods  for  Sale  on  Carriage-wag 
—  Costermongers — Metrojnilitan  I'olice  Act.  1839 
(2  iV:  3  Vict.  ('.  47),  s.  (JO.  suh-s.  7 — Metro/nilitan 
Streets  Act,  1867  (30  k  'M  Vict.  r.  134),  .v.  6— 
Metropolitan  Streets  Act  Amendment  Act,  1867 
(31  &  32  Vict.  c.  5),  s.  1 — Police  L'egulations  of 
December  2%tli,  1869.] — The  penalty' imposed  by 
sect.  ()0  (7)  of  the  Metropolitan  Police  Act,  1839,^ 
for  exposing  anything  for  sale  in  any  carriage- 
way or  footway  so  as  to  cause  annoyance  ov 
obstruction,  is  not  impliedly  repealed  or  super- 
seded by  the  6th  Police  Regulation  of  December 
28th,  1869,  made  under  sect.  1  of  the  Metro- 
politan Streets  (Amendnu^nt)  Act,  1867.  A 
private  person  who  is  aggrieved  by  such  annoy- 
ance or  obstruction  can  take  proceedings  byway 
of  summons  to  recover  the  penalty  imposed  by 
the  section.  The  magistrate  has  to  decide  as  a 
matter  of  fact  whether  such  annoyance  or 
obstruction  exists. 

Wandstrorth  Board  of  Worlts  v.  P/r«^  ( [ 1 899} 
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1  Q.  B.  1  ;  68  L.  J.  Q.  B.  193  ;  63  J.  P   18->  •  i7  \  conviction  was  wrong. 
W.  R.  256— Div.  Ct.,  mj/ra}  followed 
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•Reg.  r.  Francis,  Ex  parte  Waltox  riS'cn 
[68  L.  J.  Q.  B.  609  ;  63  J.  P.  469— Div.  Ct. 

132.  Urectlon  of  Lamp- post—Interfere  nee  iv/f/i 
Oecupier  loading  Vans—PuhUr  and  Private 
Rights—Indiridual  Interest  in  Public  Riqht— 
Piscretion  of  Local  Authoriti/  —  Metropolis 
Maimgement  Act,  1855  (18  &  19  Vict,  c  120) 
s.  130.]— Under  the  Metropolis  Local  Manage- 
ment Act,  1855,  s.  130,  a  statutory  duty  is  cast 
upon  the  defendants  to  cause  their  streets  to 
be  lighted,  and  to  erect  in  the  highway  lamps 
(which  will  be  obstructions)  so  far  as  necessary 
for  the  purpose  of  doing  that  act.  They.  actin<^ 
m  good  faith,  erected  a  lamp-post  in  the  street 
opposite  the  plaintiffs"  business  premises,  which 
did  not  interfere  with  the  access  to  the  street 
from  the  plaintiffs'  premises.  The  plaintiffs 
alleged  tliat  it  would  render  the  loading  or 
unloading  of  their  vans  less  convenient  °and 
easy,  and  so  would  obstruct  them  in  their 
business,  and  they  claimed  an  injunction  to 
restrain  the  defendants  from  erecting  the  lamp- 
post or  permitting  it  to  remain  at  that  spot. 

Held— that  the  lamp-post  was  no  obstruction 
to  the  plaintiffs-  private  right  of  stepping  from 
the  highway  on  to  their  own  premises  ;  that  its 
erection  was  in  no  reasonable  sense  an  obstruc-  i 
tion  to  the  plaintiffs  in  doing  that  which  they  I 
sought  to  do  in  the  course  of  their  business  :  and  ' 
that    the   plaintiffs    were   not   entitled    to    the  ' 
injunction  claimed. 

W   H.  Chaplin  &  Co..  Ld.  v.  Westminster 

[Corporation,  [1901]  2  Ch.  329  ;  70  L  J  Ch 

079  ;  65  J.  P.  661  ;  i9  W.  R.  586  •  85  L    t' 

88  ;  17  T.  L.  R.  576— Buckley,  J.' 

133.  motor  placed  in  Road  to  drive  Enqine  for 
<'}^"^i[\y  llouse^Xo  Evidence  of  Obstructio'u— 
'  "  y"«.'/  causing  Obstruction  in  any Thorovqh- 
fare  —Metropolitan  Police  Act,  1839  (2  &  3 
Vict.  c.  47).  s.  54  (6).]-The  appellant  j.laced  in 
a  street  opposite  a  house  a  motor,  which  by 
creating  a  vacuum,  caused  the  dust  and  dirt  to 
pass  from  the  house  through  indiarubber  tubes 
to  a  receptacle  on  the  top  of  the  motor.  The 
tubes  were  passed  over  the  foot  pavement  at 
such  a  height  as  not  to  interfere  with  persons 
using  the  footway.  The  appellant  was  sum'- 
moiied  for  obstructi,>n  of  the  highway  under  the 
aletropohtan  Police  Act.  1839. 

The  magistrate  found  that  the  business  for 
which  the  motor  was  placed  there  was  reason- 
able, that  it  did  not  remain  tliere  longer  than 
was  necessary  to  clean  the  house,  and  that  the 
space  occupied  was  not  excessive,  but  that  the 
system  of  cleaning  was  not  necessary  to  the 
ordinary  comfort  of  life,  and  was  still  in  the 
experimental  stage,  and  culd  not  be  re-arded 
as  an  incident  of  every-day  life,  and  the"  noise 
and  collection  of  sightseers  might  be  productive 
ot  discomf.n-t  to  occupants  of  houses  and  peonle 
using  the  street,  and  convicted  the  appellant. 
Held— that    as  there  was    no    evidence    of 


^y  T^'n,?'^^'''  ^^^^'-^)  ^^  ^-  J-   K.   B.  341  ;  68 
[J.  P.  271  ;  90  L.  T.  577  ;  20  T.  L.  R.  297  ;  20 

Cox,  C.  C.  625— Div.' Ct. 

134.  Summarg  Proceedings  —  Informal  ion  — 
Power  of  Authority  to  laq  Information  — Metro- 
I  pohtan  Police  Act,  1839  (2  &"3  Vict.  ^.47),  s.  60 
'  V^'-i.^  "  inspector  of  streets  in  the  employ  of 
the  borough  council  of  Southwark  laid  an  iiifor- 
j  matron  on  behalf  of  the  council  against  a  coster- 
monger  for  unlawfully  exposing  certain  article.-> 
tor  sale  upon  a  highway  within  the  limits  of  the 
borough,  upon  and  so  as  to  hang  over  the  carriage- 
way or  footway  of  the  highway,  and  causin<^ 
annoyance  and  obstruction,  contrary  to  thi 
Metropohtan  Police  Act,  1839.  The  magistrate 
dismissed  the  summons  on  the  ground  "that  a 
corporation  could  not  be  a  common  informer 
unless  expressly  or  impliedly  authorised  by 
statute,  and  could  not,  therefore,  lay  the  infor- 
mation or  instruct  the  appellant,  their  official 
to  do  so  on  their  behalf. 

Held— that  the  offence  under  the  Metropolitan 
Police  Act,  1839,  being  an  offence  against  the 
public,  any  person  might  prosecute,  and  that 
therefore  the  inspector  was  entitled  to  prosecute. 
Allman  r.  Hardcastle,  (1904)  67  J,  P  440  • 
[89  L.  T.  553  ;  20  Cox,  C.  C.  5G7-Diy.  Ct.' 

(d)  Paving  and  Making  up. 

135.  Apportionment  of  Expenses  —  Rescission 
and  Fresh  Apportionment  —  Metropolis  Manaqc- 
meid  Act,  1855  (18  &  19  Vict.  c.  12(i),  s.^.  57, 
105.J— The  respondents  passed  a  resolution  for 
paving  a  new  street,  and  apportioned  the  expense 
among  the  frontagers.  A  summons  for  the  pay- 
ment  of   such    apportionment   was  issued,    but 

I  withdrawn,  and  the  respondents  passed  a  fresh 
resolution    rescinding    the    old    apportionment. 

j  making  a  fresh  one. 

Held— that  they  had  the  power  to  do  so. 
Bishop  r.  Wandsworth  District  Board  op 
[Works.  (1900)  69  L.  J.  Q.  B.  682  ;  64  J.  P. 
(!30  ;  82  L.  T.  7(;6— Div.  Ct! 

136.  Cross  Streets— One  Street  runninq  into  but 
not  begond  another  Street  —  -'Points  of  intersec- 
tion '—Metropolis  Manaqement  Antendment  Act 
1862  (2.5  &  2.;  Vict.  c.  102),  .-.  77.]-By  sect.  77 
ot  the  Metropolis  Management  Amendnient  Act, 
1862,  which  deals  with  the  expenses  of  pavino- 
new  streets  in  the  metropolis.  "...  any  such 
costs  or  expenses,  including  the  cost  of  paving  at 
the  points  of  intersection  of  streets,  and  all  other 
incidental  costs  and  charges,  shall  be  apportioned 
by  the  vestry  or  board.  ..." 

Held— that  the  words  ••  points  of  intersection 
of  streets'"  are  not  limited  to  the  cuttin^^  or 
crossing  of  at  least  two  streets  each  by  the  other, 
each  street  continuing  its  course  froin  each  end 
of  the  intersection,  so  as  to  constitute  in  effect 
four  streets  running  into  each  other,  forming  the 
shape  of  an  X,  but  also  apply  to  the  case  of 
where  street  A  runs  into  street  B  on  one  side 
thereof,  but  is  not  continued,  forming  the  shape 
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of  a  T,  and  the  expenses  of  paving  a  granite 
crossing  wholly  on  the  soil  of  street  B  (the  cross- 
line  of  the  T),  connecting  the  footpaths  on  one 
side  of  the  street  B,  where  street  A  joins  it,  may 
be  apportioned  under  the  Metropolis  Manage- 
ment Acts  on  the  frontagers  of  street  A. 

Bridgett  r.  Wandsworth  Borough  Codxcil, 
[(1905)  G9  J.  P.  394  ;  93  L.  T.  519  ;  3  L.  G.  R. 

1186— Div.  Ct. 

137.  Finality  nf  Aj)jiorfio/iiiient — Exception — 
Persons  chargeahle  omitted  altogether — JJeclara- 
torij  Judgment — Land  "  l)ound\ng  or  ahutting  " — 
Form  of  Ajijjortionment — Illusory  Apportionment 
— 3IetrojwHs  Management  Act,  1855  (18  &  19 
Vict.  c.  120),  s.  105 — 3Ietropolis  Manaqemeiit 
Amendment  Act,  18G2  (25  &  26  Vict.  c.  i02),  s. 
77.] — Although  in  the  absence  of  mala  fides  the 
Court  will  not  review  an  apportionment  of 
paving  expenses  so  as  merely  to  alter  the  shares 
apportioned  upon  persons  properly  charged  with 
some  share,  yet  it  will  interfere,  on  the  applica- 
tion of  a  person  charged,  if  persons  who  ought  to 
be  charged  are  omitted  altogether  upon  a 
mistaken  view  of  the  facts. 

The  Court  will  make  a  declaratory  judgment 
in  the  case  of  an  illegal  or  invalid  apportionment, 
whether  any  conse;iuential  relief  is  claimed  or 
not  {Grand  Junction  Waterworlis  Co.y.  Hampton 
Urban  District  Council,  [1898]  2  Ch.  331  ;  62 
J.  P.  566  ;  -16  W.  R.  6-14  ;  78  L.  T.  673— Stirling, 
J.,  see  Public  Authorities,  21)  considered. 

Houses,  which  front  upon  one  road,  but  have 
gardens  behind  them  which  extend  to  the  edge 
of  a  second  road,  if  they  are  not  "  houses  front- 
ing" such  second  road,  are  yet  "  land  bounding 
or  abutting  "  on  such  road,  and  therefore  should 
be  included  in  the  apportionment  of  the  expenses 
of  paving  it. 

The  Court  will  consider  the  question  whether 
an  apportionment  of  expenses  of  paving  is  made 
upon  the  right  people,  including  all  liable. 

Scmble,  an  apportionment  ought  to  refer  to  the 
owners  by  name,  or  specify  the  propertj^,  so  as  to 
preclude  any  possibility  of  mistake. 

Scmble,  also,  an  authority  cannot  apportion  a 
nominal  sum  on  property,  the  owners  of  which 
are  unknown  to  them,  so  as  to  put  an  unfair 
share  on  the  other  owners. 

Elsdon  r.  Hampstead  Corporation,  [1905] 

[2   Ch.  633  :  69  J.  P.  434  ;  54  W.   H.  43  ;  93 

L.  T.  335  ;  21  T.  L.  R.  772  ;  3  L.  «.  R.  1199  ; 

75  L.  J.  Ch.  27 — Joyce,  J. 

138.  ^- Land  Bounding  or  Abutting'^  —  Inter- 
vening Strip — Metropolis  Manaqemcnt  Act,  1855 
(18  i:  19  Vict.  c.  120),  .«.  \m  —  Metropolis 
Management  Amendment  Act,  1862  (25  &  26 
Vict.  c.  102).  X.  77.]  —  In  apportioning  the 
expenses  of  making  up  a  new  street  under  the 
Metropolis  Management  Acts,  a  birough  council 
apportioned  a  nominal  sum  of  lO.s-.  on  a  strip  of 
land  on  which  an  old  fence  stood,  lying  on  one 
*!ide  of  the  new  street.  Relying  on  this  appor- 
tionment, the  defendant  took  l)uildiiig  leases  of 
certain  plots  of  land  lying  behind  the  old  fence, 
and    built    houses    thereon.     The    said    houses 


I  fronted  on  another  street  and  had  gardens  behind 
them  extending  up  to  the  said  strip  of  land,  but 
had  no  access  over  the  said  strip  to  the  new 
street.  In  an  earlier  action  between  the  council 
and  another  frontager,  it  was  held  that  the  said 
strip  of  land  had  been  conveyed  to  the  adjoining 
owners  together  with  the  land  on  eittier  side  of 
it,  and  that  the  houses  and  gardens  abutted  on 
the  said  new  street.  A  fresh  apportionment  was 
then  made,  including  the  said  houses  and 
gardens.  In  an  action  to  recover  the  money  so 
apportioned  : — 

Held — that  notwithstanding  the  earlier 
decision  it  was  a  question  for  the  jury  whether 
there  was  or  was  not  an  intervening  strip 
between  the  defendant's  land  and  the  new 
street  at  the  time  when  the  defendant  bought 
the  said  land. 

The  jury  finding  that  there  was  such  a  strip, 
but  that  the  borough  council  had  taken 
possession  of  it  as  part  of  the  new  street  : — 

Held  further,  that  the  defendant  was  liable 
for  the  apportioned  sum. 

Hampstead  Borough  Council  r.  Western, 
[(1907)  71  J.  P.  565— Darhng,  J. 

139.  Mews 2Mrcd  by  Oivner  ivlth  Macadam  to 
satisfaction  of  Local  Authority — yotice  to  pare 
xolth  Asphalt  —  Power  of  Local  Authority  — 
Metropolis  Manar/ement  Act,  1855  (18  &  19  Vict. 
c.  120),  ss.  99,  I'OO.]— In  1892  the  owner  of  a 
mews,  in  compliance  with  a  notice  from  the 
local  authority  under  sect.  100  of  the  Metropolis 
Management  Act,  1855,  paved  the  same  with 
macadam,  and  twice  subsequently  repaired  the 
same  in  compliance  with  notices  from  the  local 
authority'.  In  May,  1905,  the  owner  was  served 
with  a  notice  to  jiave  the  said  mews  with  com- 
pressed asphalt  or  concrete. 

Held — that  the  mews  having  been  paved 
with  macadam  in  1892  in  compliance  with  a 
notice  from  the  local  authority',  the  local  authority 
were  not  entitled  to  call  upon  the  owner  to  re- 
pave  the  same,  but  were  only  entitled  to  require 
him  to  keep  the  said  macadam  paving  in  repair, 
Harrison  r.  Owner  of  New  Street  Mews, 
[1906]  I  K.  B.  703  ;  75  L.  J.  K.  B.  510  ;  70 
J.  P.  355  ;    95  L.  T.    57  :  4    L.  G.    R.    703— 

Div.  Ct. 

140.  Necessary  Worhs  of  Repair  on  Carriage 
lioad—Sum  included  for  Jtepalr  of  Footpaths- 
Sum  included  for  Work  on  Plans,  S,-c.  by  Salaried 
Otticlals  of  Council  —  Metropolis  Management 
Amendment  Act,  1890  (53  &  54  Vict.  c.  66),  .■*.  3.] 
—The  exiression  "carriage  road  or  way"  in 
sect.  3  of  the  Metropolis  Management  Amend- 
ment Act,  1890,  does  not  include  the  footpaths 
abutting  on  the  actual  way  for  carriages,  and 
therefoie  an  apportionment  under  that  section, 
including  a  sum  for  necessary  works  of  repair  in 
such  footpaths  is  invalid. 

An  apportionment  under  the  said  section, 
which  includes  a  sum  calculated  at  the  rate  of 
4  per  cent,  on  the  actual  cost  of  the  works  of 
repair  for  work  done  by  a  borough  councds 
salaried  officials  in  making  plans  and  estimates, 


921 


METEOPOLIS. 


922 


streets — Coutinued. 

preparing  the  apportionment,  serving  notices, 
collecting  the  money  and  supervision — work 
relative  to  the  carriage  road  or  way  in  question 
— is  invalid. 

The   question  whether  works  done  on  a  new 
road  are  "necessary  works  of  repair"  within  the  ' 
meaning  of  the  section  is  a  question  of  fact. 
Ballard  v.  WANDS^YORTH  Borough  Couxcil,  \ 

["(1906)  70  J.  P.  331  ;  Uo  L.  T.  118  ;  4  L.  G.R. 

708— Div.  Ct.  I 

141.  "  Xno  Street " — Boundary  heticeen  two 
Parishes — Sewer  E-rpemcs — Frontagers  —  Metro- 
polis Management  Act,  1855  (18  &  19  Vict.  c.  120),  | 
,v.  l(j.j — Metrojjolis  Management  Amendment  Act, 
1SG2  (25  &  2G  Vict.  6-.  102),  ss.  52,  112.]— 
Whether  a  particular  highway  has  become  a 
'•  street  "  is  a  question,  not  of  law,  but  of  fact. 

An  old  highway  formed  the  boundary  between 
the  parish  of  Hornsey  in  the  county  of  Middlesex  ' 
and  the  parish  of  Clerkeuwell  in  the  county  of 
London,  the  actual  boundary  running  somewhere  [ 
along  the  middle  of  the  roadway,  rather  nearer  ■ 
the  Hornsey  side  of  it  than  the  Clerkenwell  side. 
The  appellants,  who  were  an  authority  acting 
under  the  provisions  of  the  Metropolis  Manage- 
ment Acts,  were  desirous,  for  the  apportionment 
of  sewer  expenses,  of  treating  the  part  of  that 
highway  which  was  in  the  parish  of  Clerkenwell 
as  a  new  street.  The  justices  found  upon  the 
facts  that,  before  the  Metropolis  Management 
Act,  1855,  came  into  operation,  the  highway, 
taken  as  a  whole,  had  become  a  street  by  reason 
of  houses  having  been  built  upon  the  Hornsey 
side  of  it ;  and  that  therefore  it  was  not  a  new 
street,  but  an  old  street,  at  the  time  when  the 
Act  took  effect. 

Held — that  the  finding  of  the  justices  con- 
cluded the  case,  and  that  no  portion  of  the  old 
street  could  by  itself  subsequently  become  a  new 
street  through  having  houses  built  along  it. 

Judgment  of  Div.  Ct.  ([1901]  1  Q.  B.  201  :  70 
L.  J.  Q.  B.  9  :  65  J.  P.  55  ;  49  W.  R.  171  :  83 
L.  T.  501)  affirmed. 

Clerkenwell  Vestry  r.  Edmoxdsox  &  Sox, 

[1902]   1   K.  B.  336  ;  71  L.  J.  K.  B.  198  ;    66 

J.  P.  324  ;  50  W.  R.  345  ;  86  L.  T.  137  ;  18 

T.  L.  R.  248— C.  A. 

142.  "  Xew  Street" — Buildings  on  One  Side  only 
— Repairs — Paving — Expenses  —  Lapse  of  Time 
since  Eoad  hecume  a  Xew  Street — Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120), 
•s  105.] — The  appellants  were  the  owners  of 
certain  houses  in  the  Fulham  Palace  Road, 
which,  on  the  expiration  of  a  Tui'npilce  Act, 
became  a  highway  repairable  by  the  inhabitants 
at  large,  and  was  repaired  from  time  to  time  by 
the  respondents'  predecessors.  In  1864  it  was 
not  a  street,  but  by  1883  it  was  built  with  houses 
along  one  side,  the  other  side  remaining  vacant 
building  land.  Between  1879  and  1898  it  was 
altered  and  repaired  at  various  times  by  the 
respondents  and  others.  In  1899  the  respon- 
dents resolved  that  the  road  was  not  paved  to 
their  satisfaction  and  that  it  should  be 
accordingly  paved,  and  the  expenses  apportioned 
upon  the  owners. 


Held — that  the  magistrate  was  justified 
in  holding  that  the  Fulham  Palace  Road  became 
a  "  new  street "  in  1883,  within  the  meaning  of 
sect.  105  of  the  Metropolis  Management  Act,. 
1855. 

Held,  further,  that  where,  in  the  metropolis,. 
a  highway  repairable  by  the  inhabitants  at  large 
becomes  a  new  street  by  reason  of  the  erection 
of  houses  along  it,  a  vestry  is  not  precluded  from 
causing  it  to  be  paved  at  the  cost  of  the  fron- 
tagers by  lapse  of  time,  however  long,  after_it 
became  a  new  street,  even  though  it  was  in  fact 
already  paved  at  the  time  it  became  a  new 
street. 

Bonella  v.  Twickenham  Local  Board  ((1887), 
20  Q.  B.  D.  63  ;  57  L.  J.  M.  C.  1  ;  52  J.  P.  356  ;. 
36  W.  R.  50  ;  58  L.  T.  299— C.  A.)  distinguished. 

SiMMONDs  Brothers,  Ld.  r.  Fulham  Vestry, 
[1900]  2  Q.  B.  189  ;  69  L.  J.  Q.  B.  560  ;  64 
J.   P.   548  ;  48   W,  R.  574  ;    82    L.    T.    497— 

Div.  Ct. 

143.  "  JVew  Street " — Dismissal  of  Summons  on 
ground  of  Street  not  being  a  JS'ew  Street — Fresh 
Apportionment  —  Res  Judicata  —  Metropolis- 
Management  Act,  1855  (18  &  19  Vict.  c.  120), 
.s\  250  —  Metropolis  Management  Amendment 
Act,  1862  (25  &  26  Vict.  c.  102')— Metropolis 
Management  Act  (1862)  Amendment  Act,  1890- 
(53  &  54  Vict.  c.  54).] — A  local  authority  passed 
a  resolution  on  November  9th,  1898,  that  a. 
street  shoidd  be  paved  as  a  new  street,  and 
apportioned  the  sum  of  £37  16s.  8^.  on  the- 
respondent.  On  his  refusal  to  pay  he  was. 
summoned  on  September  15th,  1899,  but  the 
summons  was  dismissed  on  the  ground  that  the- 
said  street  was  not  a  new  street  within  the- 
Metropolis  Management  Acts.      On  June  13th, 

1900,  the  vestry'passed  a  resolution  rescinding 
the  above  apportionment,  and  on  March  14th, 

1901,  the  borough  council  (the  successors  of  the- 
vestry)  resolved  that  the  said  street  should  be 
paved  as  a  new  street,  and  apportioned  a  sum  of 
£32  I6s.  Id.  to  be  paid  by  the  respondent.  On 
his  refusal  to  pay  he  was  summoned,  and  the- 
sunnnons  was  dismissed  on  the  ground  that  the 
adjudication  on  September  15th,  1899,  was- 
conclusive. 

Held — that  the  dismissal  by  the  magistrate 
was  wrong  ;  that  the  decision  of  September  15th, 
1899,  was  not  conclusive;  and  that  the  case- 
must  be  heard  on  its  merits. 

P.  520  ;  86  L.  T 
[421— Div.  Ct.. 


Scott  r.  Lowe,  (1902)  66  J. 


144.  "Xew  Street'''  —  Permanent  Paring  of 
Part  hv  Local  Authoritg — Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  ss.  98  and 
105 — Metropolis  Management  Amendment  Act,. 
1862  (25  &  26  Vict.  c.  102),  s.  112.]— The  fact 
that  the  local  authority  have,  under  sect.  98  of 
the  Metropolis  Management  Act,  1855,  perma- 
nently paved  and  channelled  the  footway  before- 
a  number  of  houses  fronting  a  country  road  will 
not  estop  them  afterwards,  when  that  country 
road  has,  by  having  houses  built  continuously, 
and  nearly   continuously,  on   both   sides  of   it>. 
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become  a  new  street,  from  exercising  the  powers 
given  by  sect,  105  of  tliat  Act  by  directing  the 
footwaj-'s  on  both  sides  to  be  permanently  paved 
and  channelled,  and  apportioning  the  estimated 
■cost  among  the  frontagers,  including  among 
these  the  owners  of  the  houses  before  which  the 
footpath  was  previously  paved  and  channelled  , 
under  sect.  98.  ; 

"New  street"  within  sect.  112  of  the  Metropolis  i 
Management  (Amendment)  Act,  1862,  explained.  [ 

€eosse  r.  Wandsworth  Board  of  Works, 
[  (1898)  79  L.  T.  351  ;  62  J.  P.  807— Div.  Ct. 

145.  "  Kew  Street  " — Rood  condruvted  hy  Act 
of   Parliament    tlirougli    Agricultural    Jjund — 1 
^Sufficient    Xiimher    of    Houses  —  Question  for  \ 
Magistrate — Metropolis   Management  Act,    1855  i 
(18"&  19  Vict.  c.  120),  s.  ^Oo— Metropolis  Manage- 
ment  (Amendment)   Act,    1862   (25   &   26  Vi'ct. 
c.    102),   ss.    77,    112.]— Under   sect.    77   of  the; 
Metropolis  Management  (Amendment)  Act,  1862,  , 
it  is  a  question  of  fact  for  the  magistrate  whether 
a,  road  has  become  at  any  given  time  a  "  new 
street"  within  the  meaning  of  the  Act,  and  the 
Court  will  not  interfere  with  Lis  decision  unless 
it  is  clearly  wrong  upon  the  evidence.     A  road 
constructed  as  a  highway  by  Act  of  Parliament 
through  agricultural  land,  and  taken  over  by  the 
local  authority,  may  become  a  new  street  as  soon 
as  houses  have  been  constructed  on  both  sides 
of  it. 
Allen  r.  Fulham  Vestry,  [1899]  1  Q.  B.  681 ; 

[68  L.  J.  Q.  B.  450  ;  63  J.  P.  212  ;  47  W.  R. 
428  ;  80  L.  T.  253  ;  15  T.  L.  R.  241— C.  A. 

146.  "  yeiD  Street " —  Widening  old  Street  hy 
/tddiny  Strip  of  Land— Frontagers — Metropolis 
Management  Acts,  1855  (18  &  19  Vict.  f.  120), 
s.  105  ;  1862  (25  &  26  Vict.  c.  102),  ss.  77,  112— 
PuUic  Health  Act,  1875  (88  &  3!)  Vict.  c.  55), 
^.  150 — London  Building  Art,  1894  (57  &  58  Vict. 
c.  ccxiii),  sn.  9,  215.] — A  new  street  can  be 
formed  by  adding,  and  dedicating  to  the  public, 
a  longitudinal  strip  of  land  alongside  of  an  old 
street. 

A  street  16  feet  wide,  had  been  a  highway  from 
the  year  1815,  and  had  become  an  old  street.  On 
the  south  side  were  a  number  of  cottages  ;  the 
street  was  paved  on  that  side,  and  from  time 
to  time  substantial  repairs  were  done  to  it ;  the 
frontagers  on  the  north  side  toolv  no  part  in  the 
acts  of  i-epair.  In  1898  a  new  strip  of  land,  24  feet 
wide  was  dedicated  to  the  public  on  the  north 
side,  houses  were  built  on  that  side,  and  the  local 
authoi'ity  paved  the  new  part  of  the  street  and 
made  an  apjjortionment  upon  thu  frontagers  on 
the  north  side  only.  The  magistrate  found,  and 
the  Divisional  Court  upheld  his  view,  that  tlie 
added  strip  on  the  north  side  was  itself  a  separate 
"  new  street,"  with  the  result  that  the  paving 
expenses  were  thrown  upon  the  owners  of  pro- 
perty abutting  on  that  new  street.     On  appeal  : — 

Held — that  the  paving  expenses  were  thrown 
only  upon  the  owners  of  property  abutting  on 
the  north  side  of  the  new  strip  of  land  so  dedi- 
cated to  the  public,  whether  under  the  Metropolis 
Management  Acts,  1855  and  18()2,  or  the  Public 
Health  Act,  1875. 


Richards  v.  Kessich  (  (1888)  57  L.  J.  M.  C.  48  ; 
52  J.  P.  756  :  59  L.  T.  318— Div.  Ct.)  and  White 
V.  Fulham  Vestry  ((1896)  60  J.  P.  327  ;  74  L.  T. 
425 — Div.  Ct.)  approved. 

Decision  of  Div.  Ct.  ((1901)  65  J.  P.  407; 
84  L.  T.  689  ;  17  T.  L.  R.  428)  affirmed. 

Property  Exchange,  Ld.  r.  Wandsworth 

[Board  of  Works,  [1902]  2  K.  B.  61  ;  71 

L.  J.  K.  B.  515  ;  66  J.  P.  435  ;  86  L.  T.  481  ; 

18  T.  L.  R.  464— C.  A. 

147.  '•  Owner  " — Building  Agreement — Lease 
not  yet  Grunted  to  the  Builder  —  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120), 
s.  250.] — A  freeholder  entered  into  an  agreement 

j  with  a  builder,  by  which  the  builder  had  licence 

I  to   enter  on   his  land   and   build  a  number  of 

I  houses,  and  the  owner  agreed  to  grant  a  lease  of 

each  house,  as  soon  as  it  was  completed.     In  the 

meantime  the  builder  was  to  pay  £200  a  year 

i  for  the  laud,  a  sum  which  was  not  a  rack  rent, 

]  being  in  fact  the  total  amount  of  the  intended 

j  ground  rents  to  be  divided  amongst  the  various 

I  houses  as  completed.     It  was  provided  that  the 

agreement  should  not  operate  as  an  actual  demise 

of  the  premises,  or  "give  the  lessee  any  legal 

1  interest  therein." 

j  Held — that  the  builder  was  not  the  "  owner  " 
j  of  the  land  (on  which  no  house  had  yet  been 
!  built)  within  the  meaning  of  sect.  250  of  the 
\  Metropolis  Management  Act,  1855. 

Holland  v.  Kensington  Vestry  ((1867)  L.  R. 
2  C.  P.  565  ;  36  L.  J.  M.  C.  105  ;  31  J.  P.  758  ; 
17  L.  T.  73)  followed. 

Driscoll  r.  Borough  of  Battersea,  [1903] 
[1  K.  B.  881  :  72  L.  J.  K.  B.  564  ;  67  J.  P. 
264  ;  88  L.  T.  795  ;  19  T.  L.  E.  403  ;  1  L.  G.  R. 

511— Div.  Ct. 

148.  "Owner"  — Land  used  to  strengthen 
Bank  of  Puhllc  J\'arit/ahle  Rirer— Metropolis 
Management  Act,  1855' (18  &  19  Vict.  c.  120), 
.w.  105,  250 — Metropolis  Management  (Amend- 
ment) Act,  1862  (25  &  26  \  ict.  V.  102),  .v.  77.]— 
The  Lee  Conservancy  Board,  who  were  incor- 
porated for  the  pur()oso  of  improving  and  mnin- 
taining  the  navigation  of  the  river  Lee,  were 
the  owners  of  a  strip  of  land,  about  26  feet 
wide,  which  had  been  acquired  by  their  pre- 
decessors for  the  [jurpose  of  sirengtliening  the 
bank  of  tlie  river.  Tlie  strip  of  land  abutted 
upon  a  new  street  which  the  local  authority 
made  up  under  the  powers  conferred  upon  them 
by  the  Metropolis  Management  Acts,  1855  and 
1862,  and  a  part  of  the  expenses  was  apportioned 
on  the  boanl  under  sect.  77  of  tlie  latter  Act. 
By  various  statutes  relating  to  the  river  Lee,  the 
board  were  empowered  {infer  (dia)  to  construct 
locks,  docks,  wharves,  &c.  ;  to  sell  or  otherwise 
dispose  of  any  lands  vested  in  them  which  were 
not  rc(iuired  for  the  purposes  for  which  they  were 
incorporated,  and  to  charge  tolls  ;  but  they  were 
not  empowered  to  make  a  profit.  It  was  pro- 
vided that  the  payment  of  the  expenses  incident 
to  all  the  powers  and  duties  under  the  Acts 
should  be  considered  as  among  the  purposes  for 
which  income  received  under  those  Acts  was  by 
law  applicable. 
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Held — that  the  nature  of  the  undertaking  of 
the  hoard  and  the  conditions  under  which  it  was 
carried  on  did  not  place  the  land  in  question 
extra  connnercinm,  or  make  it  incapable  of  being 
let  at  a  rack  rent,  and  that  therefore  the  board 
were  "owners"  thereof  within  the  meaning  of 
sect.  250  of  the  Metrojwlis  Management  Act, 
1855,  and  were  liable  to  contribute  to  the 
expenses  of  making  up  the  new  street  upon 
which  it  abutted. 

Decision  of  Wright,  J.  (67  J.  P.  459)  reversed. 

London   and   j\'orth    Western   My.    Co.    v.    St. 
Pancras   Vestry  ((18G8)  17  L.  T.  654)  followed 
and  applied. 
Hackney    Borough   Council    v.   Lee   Con- 

[SERVAJsCY  Board.  [1904]  2  K.   B.  541  ;  73 

L.  J.  K.  B.  766  ;  68  J.  P.  485  ;  91  L.  T.  13  ; 
20  T.  L.  E.  646  ;  2  L.  G.  R.  1144— C.  A. 

149.  "  Owner'" — Land  adjoining  Street — Land 
subject  in  Perpetuity  to  Burden  imposed  hy 
Sjjeeial  Act  for  benefit  of  Individual — Land  not 
Extra  Commercium  —  Midland  Bailway  Act, 
1900  (63  &  64  Vict.  c.  cxlii.),  s.  18  (2)— Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120), 
ss.  105,  250 — Metropolis  Management  Amendment 
Act,  1862  (25  &  26  Vict.  c.  102),  s.  77.]— By  the 
Midland  Railway  Act,  1900,  sect.  18  (2),  it  was 
provided  that  for  the  protection  of  the  owners 
of  certain  lands  taken  for  .sidings,  the  rail- 
way company  should  leave  a  strip  of  land  20 
feet  wide  along  the  whole  length  of  a  certain 
road,  and  at  their  own  expense  plant  and  main- 
tain the  same  with  shrubs  and  trees  to  the 
reasonable-satisfaction  of  the  owners,  and  should 
also  fence  off  the  said  lands  from  the  road  by  an 
open  unclimbable  iron  fence  seven  feet  high. 
The  railway  company  acquired  the  land,  and 
left  a  strip  of  land  twenty  feet  wide  along  the 
whole  length  of  the  road,  and  planted  it  and 
ienced  it  off  as  required  by  that  section.  The 
ilocal  authority  paved  the  road  under  sect.  105 
•of  the  Metropolis  Management  Act,  1855,  and 
apportioned  part  of  the  expenses  thereof  on  the 
railway  company  under  sect.  77  of  the  Metropolis 
Management  Amendment  Act,  1862. 

Held — that,  as  the  burden  of  the  strip  of  land 
;along  the  road  was  imposed  for  the  benefit  of  an 
individual  or  individuals  who  might  release  it. 
the  land  was  not  incapable  for  ever  of  being  let 
at  a  rack  rent,  and  that  therefore  the  companj^ 
were  the  "  owners"  thereof  within  the  meaning 
of  sect.  250  of  the  Metropolis  Management  Act, 
1855,  and  were  liable  to  contribute  towards  the 
paving  expenses. 

Goldsmid  v.  Great  Eastern  Ry.  ((1884)  25 
■Ch.  D.  511  ;  53  L.  J.  Ch.  371  ;  32  W.  R.  341  ; 
49  L.  T.  717— C.  A.)  and  TIacltneii  Corporation 
V.  Lee  Conservancy  Board  ([1904]  2  K.  B.  541  ; 
73  L.  J.  K.  B.  766;  68  J.  P.  485  ;  91  L.  T.  13  ; 
20  T.  L.  R.  646— C.  A.),  supra,  followed. 

Decision  of  Bigham,  J.  ([1904]  2  K.  B.  802  : 
73  L.  J.  K.  B.  896  ;  68  J.  P.  574  ;  53  W.  R.  187  ; 
91  L.  T.  661  ;  20  T.  L.  R.  752)  affirmed. 
Hampstead  Borough  Council  v.  Midland 

[Ry.,  [1905]  1  K.  B.  538  ;  74  L.  J.K.B.  431  ; 

69  J.  P.  133  ;  92  L.  T.  252 ;  21  T.  L.  R.  272 ; 
3  L.  G.  R.  455— C.  A.  I 


150.  ••Owner" —  Open  Space  Abutting  on 
Strc'-t — Cscr  by  Public  for  Exercise  and  Becrca- 
tion — Beneficial  Occupation — "  Owner  " — Metro- 
polis Management  Act,  1855  (18  &;  1'.)  Vict. 
c.  12(1), .«.  250 — Metropolis  Management  Act,  1S(;2 
(25  &  26  Vict.  c.  102),  s.  77.]— Where  land  or 
houses  exist  abutting  upon  a  new  street,  then  the 
person  who  receives  the  rent,  or  who,  if  rent  were 
payable  would  receive  the  rent,  and  who  is  the 
owner  within  the  definition  given  in  the  Metro- 
polis Management  Act,  1855,  s.  250,  is  liable 
to  contribute  to  the  expenses  of  the  new  street, 
except  where  the  premises  held  are  of  such  a 
character  that  they  are  struck  with  a  legal  in- 
capacity of  ever  being  used  or  let  at  a  rack  rent. 

Land  was  conveyed  to  a  vestry,  in  fee  simple, 
"  to  be  kept  and  maintained  as  an  open  space 
for  the  perpetual  use  thereof  of  the  public  for 
exercise  and  recreation,"  and  for  no  other  pur- 
pose. The  vestry  possessed  the  power  to  erect 
and  maintain  on  the  open  space  buildings  for 
the  accommodation  of  keepers,  constables,  and 
other  persons  employed  by  them  in  connection 
with  the  maintenance  of  the  open  space,  also 
such  convenient  and  ornamental  buildings  and 
such  appliances  as  they  might  think  requisite  for 
the  purpose  of  exercise  and  recreation,  and  for 
refreshment  rooms,  bandstands,  conveniences, 
and  other  like  purposes,  provided  that  the  con- 
sent of  the  county  council  be  first  obtained. 
The  question  arose  whether  an  apportionment 
of  the  estimated  expenses  of  ))aving  a  new  street 
under  the  Metropolis  Management  Acts,  1855, 
1862,  should  include  the  vestry  as  the  owners  of 
the  land  bounding  or  abutting  on  the  new  street 
and  held  under  the  Open  Spaces  Acts,  1877,  1881, 
1893. 

Held — that  there  was  a  beneficial  occupation, 
and  that  the  vestry  were  the  owners  of  the  laud 
within  the  meaning  of  the  definition  given  in 
sect.  250  of  the  Metropolis  Management  Act, 
1855,  of  owners,  and  that  they  were  liable  to 
contribute  to  the  expense  of  the  new  street, 

FuLHAM  Vestry  r.  Minter.  [1901]  l  Q.  B.  501 ; 

[70  L.  J.  K.  B.  348  ;  65  J.   P.  18u  :  49  W.  R. 

415  ;  84  L.  T.  49  ;   17  T.  L.  R.  192— Div.  Ct. 

Overruled  by  C.  A.  in  London  County  Council 
V.  Mayor  of  Wandsworth,  (1903)  infra, 

151.  ^^  Owner"  of  Adjoining  Premises — Land 
Vested  in  County  Council  under  Metropolitan 
Commons  Act,  1866  (29  &  30  Vict.  c.  122)— 
Metropolis  3LinagementActs.  1855  (18  &  19  Vict. 
c.  120),  ss.  105,  250  ;  and  1862  (25  &  26)  Vict. 
c.  102),  s.  77.] — A  common  was  vested  in  the 
London  County  Council  under  a  scheme  framed 
under  the  Metropolitan  Commons  Act,  1866,  and 
confirmed  by  Parliament,  for  the  use  of  the 
public  for  ever  as  a  common  or  recreation  ground. 
By  the  scheme  the  county  council  had  power  to 
erect  such  buildings  as  wei'e  necessary  for  the 
maintenance  and  management  of  the  common  or 
recreation  ground.  The  county  council,  in  pur- 
suance thereof,  erected  a  lodge  as  a  dwelling 
house  for  the  Inspector,  and  a  refreshment  room, 
which  was  let  to  a  contractor  at  an  annual  rent ; 
they  also  received  a  small  sum  of  money  for  sheep 
gi-azing  the  common  ;  but  the  expenses  of  main- 
taining it  largely  exceeded  the  receipts.     The 
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borough  council  paved  a  new  street  which  ran 
along  one  side  of  the  connnou,  and  apportioned 
part  of  the  expenses  thereof  on  the  county 
council  as  the  owners  of  the  coninion. 

Held — that  the  common  was  by  its  dedica- 
tion to  the  public  extr((  comnie/TiHin,  and  so 
was  for  ever  incapable  of  yielding  a  rack  rent 
and  that  therefore  the  county  council  were  not 
the  "  owners "  thereof  within  the  meaning  of 
sect.  250  of  the  Metropolis  Management  Act, 
1855,  and  were  not  therefore  liable  to  con- 
tribute towards  the  expenses  of  paving  the 
street. 

Fnlham  Vetifn/v.  Mhiter  ([lilOl]  1  K.  B.  501  ; 
70  L.  J.  K.  B.  848  ;  (!5  J.  P.  180 ;  49  W.  R.  415  ; 
84  L.  T.  49  ;  17  T.  L.  R.  192)  .wpi-a,  overruled. 

Decision  of  Div.  Ct.  reversed. 

London  County  Council  r.  .Mayor  opWands- 
[WORTH,  [1908]  1  K.  B.  797  ;  72  L.  J.  K.  B. 
899  ;  07  J.  V.  215  ;  51  W.  R.  499  :  88  L.  T. 
783  ;  19  T.  L.  R.  372  ;  1  L.  G.  R.  462— C.  A. 

152.  liecorery  of  Expemet;  from  Frontdger — 
Court  of  Competent  Jurlsdictton  —  Metropolis 
JM(()iageine)it  Aviendnient  Act.  1890  (53  &  54  Vict. 
c.  06),  .S-.  3.] — The  expenses  of  repairing  a  carriage 
road  under  sect.  3  of  the  Metropolis  Management 
Amendment  Act,  1890,  maj'  be  recovered  by  the 
local  authority  from  the  owners  of  houses  and  land 
upon  whom  such  exi)enses  have  been  appor- 
tioned, either  by  an  action  at  law  or  in  a  sum- 
mary manner  before  a  magistrate. 

Eex  r.  Garrett,  [1907]  1  K.  B.  881  ;    76  L.  J. 

[K.  B.  353  ;  71  J.  P.  171  ;  96  L.  T.  407  ;  23 

T.  L.  R.  308  ;  5  L.  G.  R.  358— C.  A. 

153.  Street  jxjrtlij  in  one  Borough  and  parthj 
in  another.'] — S.  Road  was  the  boundary  between 
tlie  metropolitan  boroughs  of  Shoreditch  and 
Hackney,  the  boundary  of  each  borough  being 
the  centre  of  the  street.  The  Shoreditch  Council 
executed  paving  works  in  the  path  in  8.  Road 
within  their  borough.  The  defendant  owned 
indperty  abutting  on  the  Hackney  side  of  S. 
Road.  No  order  had  been  made  under  the 
Metropolis  Management  Acts  placing  the  street 
wholly  under  the  control  of  one  borough  for 
l)aving  i»urposes,  nor  had  any  ortler  in  council 
been  made  dealing  with  the  matter.  The  Shore- 
ditch  Council  sought  to  recover  a  proportion  of 
tlie  paving  expenses  from  the  defendant  in  respect 
of  his  property  abutting  on  S.  Road  in  the 
Ijorough  of  Hackney. 

Held — that  the  defendant  was  not  liable. 

Shoreditch  Borough  Council  c.Wakeham, 
[(1905)  69  J.  P.  209— Police  Magistrate. 

154.  Succes-tire  Oicnem  — Action — Demand — 
Statute  of  Limitationx — Metropoli.^  Manaqement 
Acts;  18.55  (18  &  19  Vict.  c.  120),  .s'.  105;  and 
1862  (25  &  26  Vict.  c.  120),  .y.  77.]— The  joint 
effect  of  the  Metropolis  Management  Acts,  1855, 
s.  105  ;  and  18()2,»s.  77,  is  that  paving  expenses 
may  be  recovered  either  l)y  action  or  summary 
proceeding  either  from  the  original  owner  of  a 


house  or  land,  or  from  a  succeeding  owner.  The 
statute  does  not  run  in  the  case  of  a  succeeding 
owner  until  a  demand  is  made  from  him. 

A  vestry  did  some  paving  works  in  1891,  and 
a  demand  was  then  made  upon  the  owner  of 
certain  premises  liable  for  a  share  of  the  expenses. 
They  were  not  paid,  and  in  1890  the  defendant 
became  the  owner  of  the  premises.  In  1898  a 
demand  was  made  upon  him.  He  was  now  sued 
for  the  apportioned  amount. 

Held — that  the  action  woukl  lie  ;  and  that 
the  claim  was  not  statute-barred,  as  no  demand 
was  made  upon  the  defendant  until  1898. 

Borough  op  Hampstead  r.  Caunt,  [1903]  2 

[K.  B.  1  ;  72  L.  J.  K.  B.  440 ;  67  J.  P.  344  ;  51 

W.  R.  700  ;  88  L.  T.  599  ;  19  T.  L.  R.  407  ; 

1  L.  G.  R.  507— Wright,  J. 

155.  '■'■  Surregor  for  the  time  being'' — Metro- 
polis Act,  18.55  (18  &  19  Vict.  c.  120),  .v.  10.5.]— 
An  apportionment  of  expenses  under  sect.  105  of 
the  Metropolis  Management  Act,  1855,  is  valid  if 
made  "  by  the  surveyor  for  the  time  being  of  the 
Board  "  ;  and  this  phase  includes  a  person  by 
resolution  "  designated  a  Surveyor  of  the  Board," 
the  ofhce  of  surveyor  to  the  board  being  at  the 
time  in  abeyance. 

Lewis  V.  Weston-stiper-Mare  Local  Board 
((1889)  40  C.  D.  35  ;  58  L.  J.  Ch.  769 ;  37  W.  R. 
121  ;  59  L.  T.,769— Stirling,  J.),  being  decided 
under  the  Public  Health  Act,  1875,  is  no 
authority  to  the  contrary. 
Kendal     r.    Metropolitan    Borough    op 

[Lewisham,  (1903)  67  J.  P.  230  ;  19  T.  L.  R. 
884  ;  1  L.  G.  R.  416— Kekewich,  J. 

[This  case  was  argued  on  appeal,  but  settled 
(20  T.  L.  R.  21  ;  2  L.  G.  R.  31— C.  A.).] 


(e)  Widening. 

And  see  title  Compulsory 
No.  53. 


Purchase, 


156.  Adjudication  to  talie  icliole — Part  to  he 
thrown  into  Street — miction  for  Injunction  — 
Severance — Michael  Anqelo  Taylor's  Act,  1817 
(57  Geo.  3,  c.  29),  s.  80.]— The  plaintiff  was- 
assignee  of  the  lease  of  certain  premises  where 
he  carried  on  a  tailor's  business.  In  1905  he 
was  served  with  notice  under  Micliael  Angelo 
Taylor's  Act,  that  the  premises  project  into,  and 
obstruct  or  prevent  the  corporation  of  W.  from 
widening  the  street  P.,  and  requiring  him  to  treat 
for  the  sale  of  the  premises  to  the  corporation 
of  W. 

The  plaintiff  alleged  that  the  notice  to  treat 
was  in  fact  given  at  the  request  of  the  London 
County  Council,  and  that  it  was  intended  to 
throw  22  feet  of  the  plaintiff's  premises  into- 
the  roadway,  and  assign  the  residue  to  an 
hotel  company.  The  plaintiff  alleged  that  the 
back  jiortion  of  his  premises  constituted  a  valu- 
able site  for  business  purposes,  and  that  he  was 
desirous  of  retaining  his  interest  therein.  He 
asked  for  a  declaration  that  the  adjudication 
that  the  premises  projected  into  P.  was  wrong 
and  ultra  vires,  and  for  an  injunction  restraining 
the  defendants  from  proceeding  under  the  notice 
to  treat.  The  defence  was  that  if  22  feet 
0  inches  were  cut  off,  only  20  feet  would  be  left,. 
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and  that  it  would  be  impossible  to  cut  off  22  feet 
6  inches  from  the  front  of  the  building  without 
pulling  it  entirely  down. 

Held— that  the  defendants  had  bona  fde 
adjudicated  that  the  whole  house  was  essential 
to  the  widening  of  P.,  and  that  the  action  must 
be  dismissed  with  costs. 

Pescod  v.  Westminster  Corporation, 
[1905]  2  Ch.  475  ;  7-t  L.  J.  Ch.  6(54  ;  68  J.  P. 
387  ;  TA  W.  K.  89  ;  93  L.  T.  160  ;  21  T.  L.  R. 

713— Eady,  J. 


And  see  Parry  v.  Ilanimersmith  Borouyh 
Council,  infra. 

157.     -Borough   Council  worhinrj  with   County 
Council — Bona  fides — Ulterior  Motive — Michael 
Angelo   Taijlor's  Act,  1817  (57  Geo.  3,  c.  29), 
s.    80.]  —  The    London    County    Council    had 
obtained  powers  to  construct  an  electric  tram- 
way along   Q.    Street,  H.     Their  bill  had  been 
opposed  by  the  H.  Borough  Council  on  the  ground 
that  Q.  Street  was  too  narrow  for  the  purpose ; 
but  after  negotiations,  this  opposition  was  with- 
drawn,  and   an    agreement   was    entered    into 
between   the    county  council   and  the  borough 
council  by  which  the  road  was  to  be  widened, 
and  the  borough  council  was  to  assist  the  county 
council  in  obtaining  consents  to  the  widening. 
Subsequently   the    county  council     desired    to  I 
purchase  as  much  of  St.  Paul's  churchj^ard  as 
was  necessary  for  the  purpose  of  widening,  but 
could  not   come   to   terms   with  the  vicar  and 
chiu'chwardens.     Having  no  compulsory  powers 
of  purchase,  they  applied  to  the  borough  council, 
and  requested  them,  in  pursuance  of  their  agree- 
ment, to  put  into  force  the  compulsory  powers  of 
Michael  Angelo    Taylor's    Act.     The    borough 
council    accordingly    passed   a   resolution   that 
these  powers  should  be  exercised,  and  formally 
adjudged  that  the  land  in  question   "projects 
into,   obstructs  or  prevents    the    council  from 
.  .  .  altering,  widening,   or  extending  the  said 
street."     Notice  to  treat  was  served,  and  corre- 
spondence resulted  in  an  action  being  brought 
by  the  vicar  and  churchwardens  to  restrain  the 
borough  council   from   exercising  their  powers 
under  this  Act,  on  the  ground  that  this  was  not 
a  lond  fide  adjudication  by  the  borough  council, 
and  that  the  proposed   improvement   was   not 
within  the  meaning  of  the  Act. 

Held — upon  the  facts,  that  there  was  an 
honest  and  honCi  fide  determination  on  the  part 
of  the  borough  council  that  it  was  expedient  to 
widen  the  street,  and  that  it  was  none  the  less 
bona  fide  because  it  was  occasioned  by  the 
introduction  of  the  tramway  by  the  London 
County  Council. 

Parry  v.  Hammersmith  Borough  Council 

[(1905)  68  J.  P.  35  ;  92  L.  T.  161  ;  21  T.  L.  R. 

56  ;  3  L.  G.  R.  95 — Warrington,  J. 

And  see  Pescod  v.   Westminster  Corpora- 
tion, stqrra. 

158.  Adjudication  to  take  Whole — Part  to  he 
thrown  into  Street—Prior  Affreement  to  Sell  sur- 
plus Land  subject  to   Rights  of  Pre-emption — 

B.D. — VOL.  II. 


Krercse  of  Statutory  Powers— Bona  fides— 
Michael  Angelo  Taylor's  Act,  1817  (57  Geo.  3, 
('.  XXIX.), .y;,-.  SO,  9(;.]_'i'he  London  County  Council 
being  desirous  of  widening  a  street  and  having 
no  compulsory  powers  for  that  purpose,  entered 
nito  agreements  whereby  it  was  agreed  that  the 
defendant  corporation  should,  if 'necessary,  put 
in  f(n-ce  their  compulsory  powers  under  Michael 
Angelo  Taylor's  Act,  and  give  the  land  so 
acquired  to  the  London  County  Council,  M-ho 
would  throw  it  into  the  roadway.  It  was  also 
agreed  that  the  London  County  Council  should 
assign  all  the  surplus  back  lands  to  an  hotel 
company  for  the  purpose  of  building  an  hotel 
thereon,  and  the  company  agreed  in  return  to 
pay  all  compensation,  cost,  charges  and  expenses 
I  incuri'ed  by  the  London  County  Council  or  the 
defendants  and  consequent  upon  the  exercise  of 
their  compulsory  powers.  The  county  council 
thereupon  sent  a  formal  resolution  to  the 
defendants  which  they  desired  to  have  passed  ; 
and  the  defendants  passed  that  resolution  in 
exactly  the  form  submitted. 

The  plaintiffs,  the  lessee  and  sub-lessee  of  a 
house,  were  sei'ved  with  notices  to  treat  for  the 
whole  of  their  interests  in  the  premises. 

In  an  action  asking  for  an  injunction  to  re- 
strain the  defendants  from  proceeding  under  the 
notices  to  treat  the  plaintiffs  alleged  that  the 
^  notice  to  treat  was,  in  fact,  given  at  the  request 
I  of  the  London  County  Council ;  that  a  certain 
portion  of  the  premises  oidy  was  required  for 
j  the  widening,  and  that  it  was  intended  to  assign 
i  the   residue   to   a   eompany   for  the  purpose  of 
budding  an  hotel  thereon  ;  and  also   that   the 

1  reduced  depth  would  allow  of  premises  suitable 
for  their  business,  and  that  they  desired  to  retain 
the  30  feet  of  back  land  and  the  portion  of  the 
building  standing  on  it. 

Held— having  regard  to  the  fact  that  the 
owner  desired  and  was  willing  to  do  what  was 
necessary  to  make  that  which  remained  an  effec- 
tual house,  that  the  defendants  were  not  entitled 
to  take  more  than  was  wanted  for  the  widening 
of  the  street,  and  that  the  30  feet  depth 
which  would  remain  after  the  widening  was  a 
building  which  ought  to  be  left  as  a  house. 

Held,  also,  that  the  defendants  did  not  bona 
fide  adjudicate  upon  the  matter  and  that  their 
adjudication  was  not  binding. 

Gard  v.  Commissioners  of  Sewers  of  the  Citi/ 
of  London  ((1885)  28  Ch.  D.  486  ;  54  L.  J.  Ch 
486  ;  52  L.  T.  827— C.  A.)  and  Lynch  v.  Com- 
miss/oners  of  Sewers  of  the  City  of  London((\Sm') 
32  Ch.  D.  72  ;  55  L.  J.  Ch.  409 ;  50  J.  P.  356  ;  54 
L.  T.  699— C.  A.)  followed. 

Pe.m)d  v.    Westminster    Corjwration    ([1905] 

2  Ch.  475 ;   74   L.  J.  Ch.  664  ;  69  J.  P    387  •  54 
W.    R.   89  ;   93   L.   T.  160  ;   21  T.  L.  R.  743— 
Eadj--,  J.,  No.  156,  supra)  distinguished. 
Denman&Co.,  Ld.  r.  Westminster  Corpora. 

[tion,  and  Cording  &  Co.,  Ld.  v.  West- 
minster Corporation,  [1906]  l  Ch  464  • 
75  L.  J.  Ch.  272  ;  70  J.  P.  185 ;  54  W.  R  345  • 
94  L.  T.  370  ;  22  T.  L.  R.  270  ;  4  L.  G.  R.  442 

— Buckley,  J. 

159.  A\>tice  to  Treat—Part  07ily  Required- 
Bight  of  Pre-emption— Michael  Angelo  Taylor's 
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streets—  Cunt  hived. 

Act,  1817  (-.7  Geo.  3,  c.  xxix.),  «■«•  80,  9fi.]— A 
local  authority  who  lequire  a  small  jjortiou  only 
of  houses  belonging  to  A.,  for  the  purpose  of 
widening  a  street,  are  not  entitled  to  enter  into 
an  agreement  with  B.  to  sell  to  him  such  portions 
of  the  houses  as  are  not  required  for  the  proposed 
improvement,  without  first  offering  such  portions 
for  sale  to  A. 

In  such  a  case  the  owner  of  the  house  is 
entitled  to  an  injunction  to  restrain  the  local 
authority  from  proceeding  with  their  notice  to 
treat. 

FEAENLEY    r.   LiMEHOUSE  DISTRICT  BOAED  OF 

[Works,  (1899)  08  L.  J.  Ch.   34 1  ;    ()3  J.  P. 

310  ;  80  L.  T.  351— Kekevvich,  J. 

160.  Xotlce  to  Treat — P(irt  onhj  required — 
Tailing  the  Whole — Itight  of  Oiviicr  to  retain 
Part  not  required — Micltael  Anqelo  Tai/Jo7''s  Act, 
1817  (57  Geo.  3,  e.  xxix.),  .v.v.  80,'  82,  !k;.']— Where 
the  corporation  of  the  city  of  London  bond  Jide 
adjudged  that  part  of  a  house  obstructed  and 
prevented  the  widening  of  a  sti-eet,  and  served 
a  notice  on  the  owner  to  purchase  and  coni- 
pulsorily  acquire,  under  sects.  80  and  82  of 
Michael  Angelo  Taylor's  Act,  1817,  the  whole  of 
the  house  : — 

Held — that,  as  the  corporation  failed  to  show 
that  the  part  of  the  house  remaining  after  they 
had  taken  as  much  as  was  absolutely  required 
for  the  widening  of  the  street  would  be  useless  to 
the  owner,  the  owner  was  entitled  to  retain  that 
part  ;  and  injunction  gi-anted  restraining  the 
corporation  from  acting  on  the  notice  to  take  the 
whole. 

Aldis  r.  London  Coepoeation,  [1899]  2  Ch. 

[169  ;  (58  L.  J.  Ch.  57(5  ;  ()3  J.  P.  376  ;  47  W.  K. 

514 ;  80  L.  T.  683— Kekewich,  J. 

161.  Poiver  of  Vedry  to  talis  Part  of  House — 
Compelling  Vedry  to  talie  the  Whole — Micltael 
Angelo  Taylor'a  Art.  1817  (57  Geo.  3,  e.  xxix.), 
sx.  80, 82.] — Where  the  authority  having  control  of 
the  streets  in  a  metropolitan  district  has  adjudged 
that  part  of  a  house  obstructs  and  prevents  the 
widening  of  a  street,  sects.  80  and  82  of  Michael 
Angelo  Taylor's  Act,  1817,  give  such  authority 
power,  under  some  circumstances,  to  purchase 
and  take  compulsorily  such  part  from  the 
owner ;  but  where  the  part  so  desired  to  be 
taken  is  a  substantial  portion  the  taking  of 
which  will  substantially  injure  the  use  of  the 
house  and  prevent  it  fi'om  being  occui)icd  and 
enjoyed  as  the  kind  of  building  it  was  before, 
the  authority  has  no  such  power,  and  can  be 
compelled  by  an  owner  who  is  able  and  willing 
to  sell  and  convey  the  whole  to  them  to  take 
the  whole. 

A  limitation  is  to  be  placed  on  the  woid 
"part"  in  the  construction  of  sect.  80  of  Michael 
Angelo  Taylor's  Act,  1817. 

Gordon  \.St.  Marq  Ahhott's,  A'ensin//fon,  ^'rst rij 
([1894]  2  Q.  B.  742';  63  L.  J.  M.  C.  193  ;  58  J.  P. 
463  ;  71  L.  T.  196— Div.  Ct.)  applied. 

Gibbon  v.  Paddington  Vestry,  [1900]  2  Ch. 

[794  ;  69  L.  J.  Ch.  746  ;  64  J.  P.  727  :  49  W.  K. 

8  ;  83  L.  T.  136  ;  16  T.  L.  R.  538— Stirling,  J. 


162.  Power  to  take  jJnrt  of  Ilov.te  undergoing 
Alterations — Mieliael  Angelo  'Taylor's  Act,  1817 
(57  Geo.  3,  e.  xxix.),  ss.  80,  82.] — A  local  authority 
requiring  part  of  a  house  for  the  purpose  of 
widening  a  street  under  Michael  Angelo  Taylor's 
Act,  cannot  compel  the  owner  to  sell  such  part 
only  if  the  remov.al  of  ihe  part  would  practically 
destroy  the  building  as  a  house. 

Gordon  v.  Ve.strq  of  St.  J/arq  Ahhott's.  Ken- 
.w//y/r'«([1894]  2  Q'.  B".  742  ;  63  L.J.  M.  C!  lf)3  ; 
58  J.  P.  463  ;  71  L.  T.  196— Div.  Ct.)  and  Gihhm 
V.  Paddington  Testry  ([1900]  2  Ch.  794;  59 
L.  J.  Ch.  746  ;  64  j'.  P.  727  ;  49  W.  R.  8  ;  83 
L.  T.  136 — Stirling,  J.  .supra)  considered  and 
followed. 

The  local  authority's  rights  are  not  enlarged 
by  reason  of  anj"  intended  voluntary  alteiations 
which  the  owners  or  lessees  are  going  to  make, 
or  are  under  covenant  to  make,  and  the  fact  that 
at  the  time  when  the  lease  was  granted  the 
lessees  were  aware  that  the  hical  authority  con- 
templated such  a  sclieme  of  street  widening  as 
would  affect  the  premises  is  immaterial. 

Thomas  v.  I)aw  ((186())  L.  R.2  Ch.  1  ;  26  L.  J. 
Ch.  201  ;  31  J.  P.  131  ;   15  W.  R.  113  ;   15  L.  T. 
200)  considered. 
Thompson  r.  Hammersmith    Coepobation, 

[1906]    1   Ch.  2i>9;  75  L.  J.  Ch.  129  ;  70  J.  P. 

100  ;  54  W.  R.  279  ;  94  L.  T.  135  ;  22  T.  L.  R. 
179  ;  4  L.  G.  R.  331— Buckley,  J. 

163.  liemoral  of  Sign-jM>st — Michael  Angelo 
Taylor's  Act,  1817  (57  Geo.  3,  c.  xxix.),  s.  80— 
Metropolis  Management  Act,  1855  (18  &;  19  Vict. 
c.  20),  s.  144 — Metropolis  Management  Act,  1862 
(25  &  26  Vict.  ('.  102),  s.  72.]— A  corporation 
may  so  acquiesce  in  an  informal  contract  not 
under  seal,  without  actually  rectifying  it,  as  to 
be  bound  by  it.  A  metropolitan  borough  council 
has  power  to  enter  into  an  agreement  with  a 
landowner,  as  part  of  a  scheme  for  widening  a 
road,  to  remove  a  sign-post  belonging  to  him  to  a 
position  on  the  edge  of  the  j)ublic  footpath. 

Decision  of  Lawrance.  J.  ((1901)  85  L.  T.  281 ; 
17  T.  L.  R.  774)  affirmed. 
Hoaee    i:    Co.,  Ld.   r.  Lewisham  Boeough, 

r(l902)  87  L.  T.  464  :  18  T.  L.  R.  816  ;  67  J.  P. 

20— C.  A. 

164.  Sercrance — Michael  Angelo  Tt/ylnr's  Act. 
1817  (57  Geo.  3,  c.  xxix.).  ss.  80,  iH',— Metropolis 
Management  Acts,  1855  to  1890.]— Where  a  local 
authority  in  the  county  of  London  adjudicated 
under  Michael  Angelo  Taylor's  Act  that  two 
houses  prevented  a  proposed  improvement  for 
widening  a  narrow  street,  and  gave  the  owner 
notice  to  treat  for  the  whole  of  his  land  and 
prtniises,  stating  in  a  letter  that  they  were  acting 
on  the  report  of  their  surveyor  that  the  improve- 
ment could  not  he  effected  with  safety  to  the 
public  unless  the  whole  of  such  land  and  premises 
were  taken,  the  owner's  option  of  re-purchase  of 

the  land  not  being  reserved  : —  i 

Held— that    the    adjudication   and  notice  to         j 

treat  for  the  whole  of  tlie  land  and  premises,  for         j 

the  purpose    of    pulling  down  the  houses,  were 

good. 

Feenley  r.  Limehouse  Bo.\ed  of  Works, 
[(190O)  64  J.  P.  328  ;  82  L.  T.  524— Kekewich,  J. 
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165.  Widcninfj  of  Roudn-aij  —  Nurnnvlng  of 
Footway — Statnfory  Powers  —  Deleyat'ioii  — 57 
Geo.  3,  c.  xxix.  {Michael  Angelo  Taylor's  Act^, 
s.  52.] — In  1883  building  land  in  the  metropolis 
was  demised  to  C,  for  a  term  of  eighty-two  years, 
and  L.,  mider  an  agreement  with  C,  built  several 
shops  on  a  part  of  the  land  which  fronted  a  high- 
way. The  shops  were  not  built  to  the  edge  of 
the  demised  land,  but  a  strip  of  land  3  feet 
wide  was  left  between  the  front  wall  of  the  shops 
and  the  public  footway.  Later  in  1883  L.  applied 
to  the  local  authority  to  pave  the  footway  in  front 
of  his  shops  right  up  to  the  building  line,  and  the 
local  authority  informed  him  that  on  the  strip 
of  land  being  given  up  to  form  part  of  the  public 
footway  the  footway  would  be  paved.  L.  made 
no  reply,  and  the  footway  was  paved  up  to  the 
wall  of  the  shops.  In  the  meantime  C,  who  had 
no  knowledge  of  L.'s  application  to  the  local 
authority,  had  granted  L.  separate  under-leases  j 
of  the  shops  for  eighty  years  and  had  also  assigned  I 
to  him  for  value  the  head  lease,  with  a  proviso  \ 
against  merger.  In  1898  C.  re-purchased  the  i 
head  lease  for  value  from  L.'s  succes  ors  in  title.  ! 
In  1900  the  London  County  Council,  under  the  j 
powers  of  a  special  Act,  converted  a  horse  tram- 
way in  the  highway  in  question  into  an  electrical 
tramway,  and  in  connection  with  this  work  they 
widened  the  road  and  reduced  the  width  of  the 
footway  and  took  up  the  pavement  (including 
the  pavement  of  the  three-foot  strip  of  land)  in 
front  of  the  shops.  This  work  was  done  under 
an  agreement  made  in  May,  1906,  with  the 
borough  council,  whereby  the  borough  comicil 
in  consideration  of  the  reconstruction  of  the 
tramway  consented  to  the  narrowing  of  the  foot- 
way and  agreed  to  pay  part  of  the  cost  of 
paving,  which  was  to  be  done  by  the  county 
council. 

In  an  action  by  C.  and  the  assignees  of  some  of 
the  under-leases  against  the  London  County 
Council  for  an  injunction  and  damages  in  respect 
of  (1)  the  taking  up  of  the  pavement  of  the  strip 
*>i  land,  (2)  the  reduction  of  the  width  of  the 
footway,  the  defendants  pleaded  in  answer  to  the 
first  claim  that  the  strip  of  land  had  been  dedi- 
cated to  the  public  by  L.  in  1883,  and  was  part 
of  the  public  footway,  and  in  answer  to  the 
second  that  the  borough  council  had  power  to 
authorise  the  defendants  to  make  the  reduction 
in  the  width  of  the  footway,  and  that  the  work 
was  done  by  the  defendants  under  the  authority 
< if  the  borough  council  given  by  the  agreement 
of  May,  19013. 

Held — (l)  on  the  evidence  that,  whatever 
claim  the  local  authority  might  have  had  against 
L.,  there  had  been  no  dedication  by  the  free- 
holders, and  that  the  plaintiffs  were"  entitled  to 
relief  in  respect  of  the  claim  for  trespass  ;  but 
(2)  that  sect.  52  of  Michael  Angelo  Taylor's  Act 
empowered  the  borough  council,  as  the  road 
authority,  to  alter  the  division  of  the  roadway 
into  a  footway  and  carriageway  ;  that  they  must 
be  taken  by  this  agreement  to  have  authorised  the 
defendants  to  execute  these  alterations  on  their 
behalf,  and  that  this  was  not  a  delegation  of 
statutory   powers ;    consequently    that  in 


Decision  of  Neville,  J.  ([1907]  1  Ch.  701  ;  76 
L.  J.  Ch.  313  ;  71  J.  P.  219  ;  96  L.  T.  614  ;  23 
T.  L.  R.  366  ;  5  L.  G.  R.  577)  varied. 

CoRSELLis  r.  London  County  Council,  [19081 

[1   Ch.  13  :  77  L.  J.  Ch.  120;  6  L.  G.  R.  78  ; 

71J.  P.  561  ;  24  T.  L.  R.  80— C.  A. 

(f)  In  General. 

166.  Ad  cert  he  me  nfs  In  —  Street  —  Print  din 
trihnted  hy  lony  of  Ad  re  rti.se  me  nt — Metropolitan 
Streets  Act,  1867  (30  &  31  Vict.  c.  134),.?.  <).]— A 
printed  sheet,  consisting  of  a  publication  of  news, 
which  was  distributed  gratuitously  with  the 
object  of  advertising  a  newspaper,  is  not  for 
that  reason  a  print  "  carried  or  distributed  by 
way  of  advertisement "  within  the  meaning  of 
sect.  9  of  the  Metropolitan  Streets  Act,  1867. 

Gage  r.  Brealey.  (1898)  67  L.  J.  Q.  B.  457  ;  14 
[T.  L.  R.  324  ;  46  W.  R.  415— Div.  Ct. 

167.  Alterations  —  Street  "  leading  into  " 
Street — lieetangidar  Tiirn.^ — SUgJtt  Ciirvatnres — 
London  tl'oiintt/  Council  {Iiiqjrorements)  Act, 
1899  (62  &  63  Vict.  e.  cclxvi.),  6'.  55  (6).]— Under 
a  private  Act  a  local  authority  was  required,  as 
part  of  certain  alterations,  to  maintain  a  public 
street  "leading  into"  another  street.  The 
authority  proposed  to  do  this  by  making  two 
rectangular  turns  in  the  street  before  it  arrived 
at  the  other  street. 

Held — that  the  proposed  street  would  not 
"  lead  into  "  the  other  street  within  the  meaning 
of  the  Act  but  must  be  taken,  allowing  for  slight 
curvatures,  straight  into  the  other  street. 

Metropolitan   Electric   Supply  Co.,  Ld.. 

[r.  London  County  Council.  (1904)  68  J.  p! 

501  ;  2  L.  G.  R.  1286— Kekewich,  J. 

168.  Pa remefit  —  lie ftector  Light  Outride 
Windows — '-Any  Meat  or  Offal  or  other  flatter 
or  Thing  "  LLanging  over  the  Pavement — Reflector 
Light  not  ivithin  the  Statute  —  Metropolitan 
Paving  Act,  1817  (57  Geo.  3,  c.  xxix.),  s.  65.] 
— Sect.  65  of  the  Metropolitan  Paving  Act. 
1817,  imposes  a  penalty  on  any  person  who 
"  shall  hang  out,  or  expose,  or  cause  or  permit  to 
t)e  hung  out  or  exposed,  any  meat,  offal  or  other 
matter  or  thing  whatsoever,  from  any  house  .  .  ." 
over  ttie  pavements. 

Held — that  the  section  applied  to  things  hung 
outside  a  house  temporarily,  and  did  not  extend 
to  glass  reflectors  fixed  permanently  outside  the 
windows  of  a  bnnk  by  pivots  and  lugs  let  into 
the  brickwork  of  the  wall. 

WiNSBORROw  (•.  London  Joint  Stock  Bank, 

[Lu.,  (1903)  67  J.  P.  289  ;    88  L.  T.  803  :    19 

T.  L.  R.  500  ;  20  Cox,  C.  C.  478— Div.  Ct. 


theii 


respect  of  the  narrowinc 
■  plaintiffs'  claim  failed. 


169.  "  Throa-ing  Litter''  in  Streets — Adrer- 
tisements — Metropolitan  Police  Act,  1839  (2  &  3 
Vict.  c.  47),  .<.  60,  suh-s.?,.^ — By  sect.  60,  sub-sect. 
3,  of  the  Metropolitan  Police  Act,  1839,  every 
person  who  in  auj^  thoroughfare  shall  throw  or 
lay  any  dirt,  litter,  or  ashes,  shall  be  liable  to  a 
of    the    footway   the :  penalty. 

'      A  person  drove  in  a  van  along  a  street,  and 

30—2 
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streets — Confitmrd.  j 

threw  out  ovei'  the  roadway  printed  bills  con-  | 
taining  an  advertisement  of  a  play  about  to  be  I 
performed  at  a  theatre. 

Held — that  it  was  a  question  of  fact  whether  j 
the  bills  were  thrown  out  in  such  numbers  as  to  j 
cause  litter  in  the  ordinaiy  and  popular  sense. 
Hills  v.  Davies,  (1903)'67  J.  P.  198  ;  88  L.  T.  1 

[-164  ;  19  T.  L.  K.  352  ;  20  Cox,  C.  C.  398— 

Dir.  Ct. 

X.  WATEE  SUPPLY.  | 

170.  Fire Ilijdrants — H'ujJd  of  Company  to  Uxe\ 
—  Cser    for    other  Purjuixes  thtui  E.vt'uiquish'uuf  ; 
Fires— Waterworks  Clauses  Aet,  1847  (10  &   11  | 
Vict.  c.  17),  ss.  3,  37  to  \Z— Metropolitan  Fire  \ 
Brigade  Act,  18fi.5  (28  &  29  AMct.  c.  90),  .s\  32—  I 
Metropolis  Water  Act,  1871  (34  &  3.5  Vict.  r.  113),  j 
s.  34 — London  County  Council  {General  Powers) 
Act,    1894    (57  &   58  Vict.  c.   ccxii.),  s.  4.]— A 
waterworks   company    which,    under    statutory 
obligation,  has  provided  hydrants  at  the  request, 
and  maintained  and  repaired  them  at  the  expense, 
of  the  London  County  Council,  and  which,  by  i 
the  various  statutes  above  referred  to,  is  bound  I 
to  provide  a  supply  of  water  for  extinguishing 
fire  and  for  certain  other  specified  purposes,  and 
to    allow    all    persons   to    use    the    water    for 
extinguishing  fire  without  making  compensation, 
may   use  the   hydrants    for   other   purposes    in 
addition  to  the  supply  of  water  for  extinguishing 
fires,  and  such  additional  user  may  take  place 
without   the   consent    of    the    London    County 
Council,  and  the  right  may,  with  the  permission 
of  the  water  company,   be  exercised  by  other 
persons. 

London    County   Council  v.  East  London 

[Waterworks  Co.,  [1900]  1  Q.  B.  330  ;  69 

L.  J.  Q.  B.  304  ;  48  W.  K.  252  :  82  L.  T.  268  : 

16  T.  L.  K.  141— Div.  Ct. 

171.  House  Without  —  "  Owner  "  —  PuUic 
Health  {London)  Act,  1891  (54  &  55  Vict.  c.  76), 
ss.  4  (1),  (3)  (a),  48  (1),  141.]— The  appellants, 
who  were  possessed  for  a  term  of  years  of  a  house 
and  premises  in  Blackfriars  Road,  let  them  to  one 
J.  B. ,  with  a  covenant  by  J.  B.  not  to  sublet 
without  their  consent.  J.  B.,  without  their 
consent,  sublet  each  floor  to  a  separate  tenant. 
The  water  supply  of  the  house  would  have  been 
sufficient  if  it  had  been  in  the  occupation  of  one 
tenant,  but  the  only  water  supply  available  for 
the  tenant  of  the  top  floor  was  that  provided  by 
a  tap  in  the  yard. 

Held — that  no  order  could  be  made  against 
the  appellants  as  owners  under  sect.  48  of  the 
Public  Health  (London)  Act,  1891,  to  abate  the 
nuisance  of  there  being  an  insufficient  supply  for 
the  top  floor,  since  it  could  not  be  treated  as  an 
occupied  house  for  the  purposes  of  sect.  48  of 
the  Public  Health  (London)  Act,  1891,  as  the 
words  "occupied  house"  in  that  section  mean 
a  "  structure  as  let,"  and  since  even  if  it  could 
be  so  treated  the  appellants,  not  being  in  receipt 
of  the  rackrent,  were  not  owners  within  the 
Act. 
Field    &    Son    r.     Southwark    Borough 

[Council,  (1907)  71  J.  P.  240  ;  96  L.  T.  646  ; 
5  L.  G.  R.  567— Div.  Ct. 


172.  Lnspection  of  Fittings  —  Ohstructing — 
Bequlations — Xotice —  ^letropiolis  Water  Act, 
1871  (34  &  35  Vict.  c.  113),  ss.  27,  30.]— The 
respon  lent,  who  was  the  occupier  of  premises 
provided  with  a  constant  supply  of  water  by 
the  Metropolitan  "Water  Board,  was  summoned 
for  hindering  an  officer  of  the  Board  from  enter- 
ing and  inspecting  the  prescribed  fittings, 
contrary  to  the  Metropolis  Water  Act,  1871. 
There  was  no  evidence  that  a  notice  to  provide 
and  keep  in  repair  the  prescribed  fittings  was 
ever  served  on  the  owner  or  occupier  under 
sect.  27  of  the  Act,  and  there  was  no  evidence 
of  the  regulations  prescribing  the  fittings. 

Held — that  notice  under  sect.  27  was  not  a 
condition  precedent  to  the  right  of  the  officer 
of  the  Board,  under  sect.  30,  to  enter  and 
inspect  the  prescribed  fittings,  but  that,  as  there 
was  no  evidence  of  the  regulations,  the  summons 
was  rightlj^  dismissed. 
Metropolitan  Water  Board  r.  Xorthcott, 

[(1907)  71  J.  P.  338  ;  96  L.  T.  708  :  5  L.  G.  R. 

770— Div.  Ct, 

173.  London  Water  Companies — Transfer  of 
Undertakings  to  the  Metrojxditan  Water  Board 
—  Valuation — Ohligation  to  Contribute  to  Sink- 
ing Fund — Whether  to  be  tahen  into  Account — 
Metropolis  Water  Act,  1902  (2  Edw.  7,  <'.  41), 
ss,  2,  6,  37.] — Li  valuing  the  undertaking  of  a 
metropolitan  water  company  upon  its  transfer  to 
the  new  Metropolitan  Water  Board,  the  Court  of 
Arbitration  ought  to  take  into  account  the  fact 

!  that  under  one  of  its  special  Acts  the  company 
is  compelled  to  make  contributions  to  a  sinking 
fund. 

East  London  Waterworks  Co.  and  Others 

[r.    The    Metropolitan    Water   Board, 

(1904)  20  T.  L.  R.  245— C.  A. 

174.  Ohligation  to  Gire — "  Premises"' — Build- 
ing Land  —  Waterworks  Clauses  Act.  1^47 
(lb  &  11  Vict.  c.  17),  s.  43— Fast  London  }\afer- 
loorks  Act.  1852  (16  &  17  Vict.<'.  clxvi.),  a\  79.]— 
By  sect.  79  of  the  East  London  Waterworks  Act, 
1853,  "  the  company  may,  at  their  own  instance, 
and  shall  at  the  request  of  any  owner  or  occupier 
of  any  premises  situate  in  or  adjoining  any  street 
in  which  any  main  or  service  pipe  of  the  com- 
pany is  or  shall  be  laid,  and  who  requires  a 
supply  of  water  by  measure  for  jiurposes  other 
than  the  purposes  in  respect  of  which  rates  are 
by  this  Act  provided  or  limited,  by  means  of 
conununication  pipes  and  other  necessary  and 
proper  apparatus  to  be  provided,  laid,  and  main- 
tained at  the  cost  of  the  person  requiring  such 
supply,  afford  a  supply  of  water  by  metci',"  at 
certain  specified  rates. 

Held— that  the  word  "  premises  "  in  the  sec- 
tion did  not  include  land,  and  that  therefore  the 
owner  or  occupier  of  building  land  upon  part  of 
which  the  foundations  of  houses  were  only  laid 
out,  and  which  was  otherwise  unbuilt  upon,  was 
not  entitled  under  the  section  to  demand  a  supply 
of  water  on  the  land  for  use  in  his  building 
operations. 

Metropolitan    Water    Board    /■.    Paixe, 

[1907]   1  K.  B.  285  ;    76  L.  J.  K.  B.  151  ;    71 

J.  P.   63  ;  96  L.    T.  63  ;  23  T.    L.    R.   55  ;  5 

L.  G.  R.  227— Div.  Ct. 
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Water  Supply — Continuid. 

175.  Piircliase  of  JMetropol'ifan  Watericorlts — 
Scheme  for  Uhfrihutlon  of  Conipensation — Meet- 
ing of  Shareholders — ^' Mujority  in  rulueofthc 
Shareliolders"  —  Metropolis  Water  Act,  1902 
(2  Edw.  7,  c.  41),  Sched.  IV.,  s.  1.]— The 
"  majority  in  value  of  the  shareholders,  or  of  the 
shareheilders  of  a  particular  class,"  which  is 
required  by  Sched.  IV.,  sect.  l,of  the  Metropolis 
Water  Act,  1902,  to  enable  a  scheme  of  the 
directors  for  the  distribution  of  the  compensa- 
tion payable  for  the  purchase  of  a  metropolitan 
water  undertaking  to  be  submitted  to  the 
Chaiiceiy  Division  of  the  High  Court,  means  a 
majority  in  value  of  all  the  shareholders  of  the 
company  or  of  the  particular  class,  and  not 
merely  a  majority  in  value  of  the  shareholders 
present  at  the  meeting. 

Clay  axd  Others  v.  The  Grand  Juxctiox 
[Waterworks  Co.,  (1907)  21  T.  L.  R.  31— 

Warrington,  J. 

176.  Suhicai/s — Charge  for  w.<e  of — Bed  need 
Scale  for  Water  Companies — Ilgdraultc  Com- 
pany icith  Water  Mains — London  County  Council 
{Subways)  Act,  1893  (.56  &  57  Vict.  c.  ccii.),  s.  5.] 
— ^A  conijiany  which  supplies  hydraulic  pressure 
by  water  mains,  is  not  a  water  company  within 
the  exemption  in  the  London  County  Council 
(Subw.iys)  Act,  1893  (.56  &  57  Vict.  c.  ccii.),  s.  5. 
It  is  not,  therefore,  to  be  charged  by  the  London 
County  Council  for  the  use  of  the  council's 
subways  on  the  reduced  scale,  applicable  to  '•  a 
water  or  gas  company  having  statutory  powers 
to  break  up  streets." 

I>OKDOX        COUKTY       COUNCIL        r.         LONDON 

[Hydraulic  Co.,  (1898)  62  J.  P.  229  ;  14  T. 
L.  R.  301— C.  A. 

177.  Water   Comjjany — Contract — Dissolution 
(f  Comjjani/ — ^]'ater  Board — Liability — Metro- 
polis Water  Act,  1902  (2  Edw.  7,  c.  41),  s.  45  (b).] 
— By  an  indenture  dated  1841,  a  water  company 
covenanted,  as  from  December  25th,  1842,  and  | 
thenceforth  during  the  continuance  of  the  exist-  j 
ence  of  the  company,  to  supply  water  to  certain  ! 
houses  at  a  certain  rate.  I 

The  water  company  was  scheduled  to  the , 
Metropolis  Water  Act,  1902,  and  by  sect.  29  was  | 
dissolved  as  soon  as  compensation  had  been  i 
paid. 

It  was  submitted  that  under  sect.  45  (b)  of  j 
that  Act   the   Metropolitan   Water   Board  was 
bound   to  perform   the   contract   of   the   water  | 
company.  l 

Held — that  the  section  dealt  with  enforcing  1 
a  contract  and  not  with  altering  its  terms,  and  ! 
that  owing  to  the  dissolution  of  the  company  the 
contract  could  not  now  be  enforced. 

Edge    r.     Metropolitan     Water    Board, 

[(1907)  71  .J.  P.  436  ;  97  L.  T.  279  ;  23  T.  L.  E. 

698  ;  5  L.  G.  E.  1183— Eady,  J. 

178.  JVater  Pij^es,  Hepair  of — Leah  in  Com- 
munication Pipe  in  the  Street  —  Liahility  of 
Uccupier  to  Itepair  —  Befusal  of  Supply  by 
Cnd^rtahers  —  Watericorhs  Clauses  Act,  1847 
(10  &  11  Vict.o.  \l),ss.  42,  ^?,— Metropolis  Water 


Act,  1871  (34  &  35  Vict.  c.  113),  s.  32.]— A  leak 
occurred  in  a  communication  pipe  leading  to  the 
respondent's  premises,  the  pipe  being  the  pro- 
perty of  his  landlord.  The  water  company 
having  opened  up  the  street  called  upon  the 
respondent  to  repair  and  make  good  the  pipe 
and  intimated  that  in  default  they  would  dis- 
connect it  from  the  main.  The  company  offered 
to  reconnect  the  j^ipe,  after  repair,  upon  payment 
of  the  expenses.  The  respondent  communicated 
with  his  landlord,  upon  whom  he  contended  the 
liability  rested,  and  took  no  further  steps  in  the 
matter.  The  appellants  accordingly  cut  off  the 
water  supply.  On  an  information  by  the  respon- 
dent for  refusal  to  supply  :— 

Held — that  the  respondent,  under  the  circum- 
stances, was  not  a  person  who  was  entitled  to  a 
constant  supply  under  sect,  43  of  the  Water- 
works Clauses  Act,  1847,  as  he  or  his  landlord 
ought  to  have  repaired  the  pipe. 

Grand  Junction  W^aterworks  r.  Rodo- 
[CANACHi,  [1904]  2  K.  B.  230  ;  73  L.  .L  K.  B. 
441  :  68  J.  P.  290  ;  52  W.  E.  508  ;  90  L.  T. 
819 ;  20   T.    L.    R.    410 ;  2   L.    G.    R.   689— 

Div.  Ct. 

179.  Streets  (^London)  Water  Pipes — Lowering 
Surface  of  Street — Puty  of  Local  Authority  to 
loiver  Water  Pipes — Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  98']- A  local 
authority  under  powers  conferred  on  thenr  by 
the  Metropolis  Management  Act,  1855,  s.  98, 
proposed  to  lower  the  surface  of  streets  in  their 
district.  Upon  motion  by  a  water  company 
whose  pipes  lay  under  the  streets  to  restrain 
the  local  authority  from  carrying  out  their  pro- 
posed works  without  also  lowering  the  pipes  at 
I  least  the  same  distance  : — 

Held — that  the  section  imposed  no  duty  on 

the   defendants   to  lower  the  plaintiffs'  pipes  ; 

j  that  they  had  in  no  way  injured  them  or  other- 

i  wise  interfered  with  them  ;  and  therefore  the 

1  plaintiffs  were   not   entitled   to   the   injunction 

claimed. 

'The  Gas  Light  and  Colte  Co.  v.  The  Vestry  of 
St.  Mary  Abbotts  (15  Q.  B.  D.  1)  and  Geddis  v. 
Proprietors  of  the  Bann  Reservoir  (3  A.  C.  430) 
distinguished. 

Decision  of  Kekewich,  J.  (62  J.  P.  519  ;  14 
T.  L.  R.  508)  reversed. 

80DTHWARK  AND  Vauxhall  Water  Co.   v. 

[Wandsworth  District  Board  of  Works, 

[1898]  2  Ch.  603  :  62  J.  P.  756  ;  79  L.  T.  132  ; 

14  T.  L.  R.  576  ;  47  W.  R.  107— C.  A. 

180.  Water  Rates — Rebate  graided  hy  Water- 
worhs  Company — Rigid  of  Metropolitan  Water 
Board  to  discontinue  Rebate  ■ —  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  ss.  75-80 
—  West  Middlesex  WateriLwrks  Act,  1852 
(15  &  16  Vict.  c.  clix.),  ss.  3,  'd^— Metropolis 
Water  Act,  1902  (2  Edw.  7,  c.  41),  ss.  2,  3,  15  (6), 
46.] — The  West  Middlesex  Waterworks  Company 
for  some  years  before  1904  allowed  to  the  con- 
sumers of  water  within  their  district  a  rebate, 
under  sect.  80  of  the  Waterworks  Clauses  Act, 
1847,  at  5  per  cent,  from  the  water  rates  charged 
by  them  for  the  supply  of  water.     In  1904  the 
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uiidertukiiig  of  the  waterworks  company  was 
traiisfeired  to  the  Metropf)!itan  Water  Board, 
under  the  Metropolis  Water  Act,  1902,  subject 
to  all  the  obligations  of  the  company. 

Held — that  the  water  board  were  not  bound 
to  continue  to  allow  the  rebate. 

Chiswick  Urban  District  Council  t.  The 
[Metropolitan  Water  Board,  (190."))  G!) 
J.  P.  457  ;  21   T.  L.  K.  620  ;  3  L.  G.  K.  917— 

Joyce,  J. 

XI.  MISCELLANEOUS. 

181.  Jietfcniwnt — Cluin/rg — Initial  Viilvation 
— Licensed  I'reniise.t — 'J'akini/x  find  P<iynienfs — 
'■I ijing  CoceniintK — London  County  Council  [Tower 
Bridge  Southern  Approacli)  Act,  1895  (58  &  59 
Vict.  c.  cxxx.),  s.  36.]  —  For  the  purpose  of 
creating  a  charge  on  properties  benefited  by 
improvements  carried  out  in  pursuance  of  the 
London  County  Council  (Tower  Bridge  Southern 
Approach)  Act,  1895,  an  initial  valuation  was  to 
be  made  of  all  the  properties  affected  apart  from 
the  proposed  improvements.  In  making  such 
valuation  the  valuer  was  to  assess  (1)  the  site, 
(2)  the  site  and  buildings,  (3)  the  separate 
value  of  the  owner  and  of  every  lessee  having 
a  term  of  not  less  than  twentj'-one  years  to  run 
at  the  date  of  tlie  valuation  excluding  any  trade 
interest. 

Willi  regard  to  takings  and  payments,  and  tying 
covenants  concerning  licensed  premises  :— 

Held — (1)  that  neither  takings  and  payments 
nor  the  tying  covenant  are  elements  of  the  value 
uf  the  site,  and  that  evidence  of  them  should  not 
be  admitted  even  for  the  purpose  of  testing  the 
evidence  of  witnesses  ;  (2)  that  the  rule  is  the 
same  as  to  takings  and  payments  when  con- 
sidering the  site  and  buildings,  but  as  to  the 
tying  covenant  the  valuation  must  be  the  same 
whether  the  tying  covenant  is  considered  or  not, 
as  the  covenant  would  only  affect  the  a{)portion- 
ment  between  the  lessor  and  the  lessee  ;  (3)  with 
regard  lo  the  third  pait  of  the  valuation,  namely, 
the  interests  of  the  owner  and  all  lessees  Jiaving 
twenty-one  years  unexpired,  the  fact  that  the 
house  is  tied  ought  lo  be  considered. 

lie  London  County  Council  and  City  of 
[London  P.ueweky  Co.,  [1898]  1  Q.  B.  387  ; 
61  .1.  1'.  808  ;  67  L.  .1.  g.  B.  382  ;  77  L.  T. 
463  ;   14  T.  L.  11.  69  ;  46  W.  K.  172— Div.  Ct. 

182.  Jletterinenf—Iinjn'oreinent  Area — Lands 
(thuttiiu/  on  a,  Street — London  Coiintij  Council 
Lnproi-ementx  Act,  1897  (tiO  i:  61  Vict.  c.  243), 
Loc.  S'  Perx.).]  —  By  the  Loiulon  County 
Council  Improvements  Act,  1897,  the  council 
were  enipov\'erc(l  to  widen  Tottenham  Couit 
lload  by  jiulling  down  the  isolated  block  of 
buildings  between  that  road  and  Bozier's  Court, 
and  to  charge  an  improvement  charge  upon  all 
lands  within  the  improvement  area  therein  de- 
fined in  respect  of  any  substantial  and  perma- 
nent increase  in  value  derived  from  the 
iniprdvenients. 

The  imiirovement  aica  was  defined  as  "in  the 
case  iif  the  Tnttcnhani  Cdurt  Unail  widening,  tlic 


lands  all  or  any  part  of  which  front  or  abut  on 
the  west  side  of  Tottenham  Court  Road  and 
Bozier's  Court,  between  Oxford  Street  and 
Hanway  Street." 

The  Oxford  Music  HaU  occupies  a  considerable 
piece  of  ground  bounded  on  the  south  by  the 
houses  on  the  north  side  of  Oxford  Sireet,  and 
on  the  east  by  the  houses  on  the  west  side  of 
Tottenham  Court  Road.  The  principal  entrance 
is  formed  by  a  building  which  fronts  on  Oxford 
Street. 

The  pit  and  gallery  entrance  is  carried  into 
Tottenham  Court  Road  through  the  ground  floor 
of  No.  2  in  that  road,  being  a  house  between 
Hanway  Street  and  Oxford  Street. 

No.  2  was  held  by  the  (jwners  (if  tlie  hall  under 
a  different  lease  from  the  rest  of  their  property, 
and  all  but  the  ground  floor  was  let  off  and 
separately  occupied  from  the  hall. 

The  council  claimed  that  the  whole  of  the 
music-hall  was  liable  to  an  improvement  charge  ; 
the  owners  claimed  that  the  charge  should  be 
limited  to  No.  2,  Tottenham  Court  Road. 

Held — that  the  whole  music-hall  came  within 
the  improvement  area. 

The  Oxford,  Ld.  c.  London  County  Council, 
[1898]    2   Ch.  491  ;  67  L.  J.  Ch.  655  :  79  L.  T. 

22— North,  J. 

183.  Contract — Contract  made  hi/  Company 
with  Commissioners  of  Sewers  —  Member  of 
Corporation  a  Shareholder  in  Cumpany^Cun- 
tract  declared,  Void — City  of  London  Sewers 
Acts,  1848  (11  &  12  Viet.  6-. 'clxiii.),  s.  42,  and 
1851  (14  k  15  Vict.  c.  xci.),  .v.  .53.]— Sect.  42  of 
the  City  of  London  Sewers  Act,  1848,  makes  void 
any  contract  entered  into  by  the  Commissioners 
of  Sewers  with  a  companj'  in  which  a  commis- 
sioner, alderman,  or  common  councilman  is,  at 
the  time  of  the  contract,  a  shai-eholdei'. 

No  valid  distinction  in  this  respect  can  be 
drawn  between  "  contracts  of  supply  "  and  "  con- 
tracts of  construction,"  and  a  contract  for  light- 
ing the  City  of  London  by  electricity  is  therefore 
within  the  prohibition. 

Where,  however,  the  contract  is  in  the  begin- 
ning valid,  it  is  not  necessarily  invalidated  by  the 
fact  that  the  company  subse  juently  transfers  it 
to  another  company,  in  which  members  of  tlie 
corporation  hold  shares. 

Decision  of  C.  A.  ([1901]  1  Ch.  t;02  ;  70  L.  J. 
Ch.  334  ;  1 7  T.  L.  R.  294)  aftirmcd. 

City  of  London  Electric  Lighting  Co.,  l.i». 
[c.  Corporation  of  London,  [1903]  A.  C. 
434;  72  L.  J.  l-h.  737;  89  L.  T.  310;  19 
T.  L.  R.   694  ;    67  J.  P.  437  ;    52  W.  R.  158— 

H.  L.  (E.). 

184.  C  'ounty  Council — Corporation — Statutory 
Powers — Husiness  of  Tramway  Company — Buj<i- 
ness  of  Omnibus  Proprietors — Incidental  Jiusinr-<< 
— Ultra  vires — Jurisdiction  of  Attorney-Cener.d 
— Local  (j'orernment  Act,  1888  (51  &  52  Vict.  c. 
41),  ss.  1,  2,  V>S,  7^1— London  Count  if  Tramways 
Act,  1896  (59  A:  60  Vict.  c.  li.),  .v.<.  2,  l(t.]— Tlie 
I.dndon  County  Council  claimed  the  power  to 
carry  on  the  business  of  omnilms  pri>priet(irs,  not 
in  general,  but  in  respect  of  a  particular  line  of 
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(iiiiuibuses  which  in  great  part  was  used  by  the 
Loudou  Tramways  Company,  who  were  entitled, 
as  the  council's  predecessors,  to  certain  tramways 
wdiich,  under  an  Act  of  Farliament,  the  council 
were  authorised  to  work.  The  Attorney-General, 
on  the  relation  of  certain  persons  and  companies 
^■ariying  on  the  business  of  omnibus  proprietors, 
being  ratepayers  in  London,  brought  an  action 
against  the  London  County  Council  claiming  a 
<leclaration  that  it  was  beyond  the  powers  of  the 
council  to  run  the  omnibuses,  and  an  injunction. 

Held— that  the  council  had  not  all  the 
powers  of  a  common  law  corporation,  they  had 
express  authority  of  Parliament  to  cany  on  the 
business  of  a  tramway  company,  but  no  authority 
iit  all  to  carry  on  the  business  of  omnibus 
jn-oprietors  ;  that  the  business  of  an  omnibus 
proprietor  was  not  incidental  to  the  business  of 
a  tramway  company  ;  that  where  there  is  excess 
of  power  claimed  by  a  particular  public  body, 
iind  it  is  a  matter  that  concerns  the  public,  it  is 
for  the  Attorney-General  and  not  for  the  Courts 
to  determine  whether  he  ought  to  initiate  litiga- 
tion in  that  respect  or  not,  that  which  the 
Courts  can  decide  is  whether  there  is  the  excess 
of  power  which  he,  the  Attorney-General, 
alleges. 

The   decision    of    C.  A.  ([I'JOl]    1    Ch.   781  ; 
70  L.  J.  Ch.  367  ;  84  L.  T.  24.5  ;  17  T.  L.  R.  309) 
aflSrmed. 
LoNDOK    County    Coukcil     r.    Attoeney- 

[Gexebal,   [1U02]    A.  C.  165;  71  L.  J.  Ch. 

268  ;  66  J.  P.  340  ;  50  W.  R.  497  ;  86  L.  T.  161 ; 
18  T.  L.  R.  298— H.  L.  (E.). 

185.  Mefnipolifan  Common.  Poor  Fund — Pro- 
rldoii  of  Peniunient  Casual  Wards —  Value  of 
Lund — Metropolitan  Poor  Act,  1867  (30  &  31 
Vict.  c.  6),  a.  69,  sub-s.  9.] — Permanent  casual 
wards  for  paupers  were  erected  by  the  Holborn 
nnion  upon  lands  which  they  had  acquired 
many  years  before,  the  union  borrowing  money 
for  the  purpose  of  erecting  the  wards,  which  was 
repaid  by  instalments  out  of  the  metropolitan 
common  poor  fund  as  established  by  the  Metro- 
politan Poor  Act,  1867.  The  Holborn  union 
sought  to  have  the  value  of  the  land  so  used 
repaid  to  them  out  of  the  metropolitan  common 
poor  fund  in  one  particular  half-year.  The 
auditor  disalbnved  the  item.  Upon  rules  for  a 
certiorari  to  quash  the  disallowance  and  for  a 
mandamt(s  to  grant  a  certificate  of  allowance  : — 

Held  —  that  the  whole  sum  could  not  be 
allowed  in  one  half-year,  and  therefore  the  rules 
must  be  discharged. 

Qurere,  whether  the  union  were  not  entitled 
to  include  in  their  accounts  for  the  purpose  of 
having  repaid  to  them  out  of  the  common  poor 
fund  tlie  fair  value  of  the  land  for  the  six 
months. 

Rex  /•.  MoWATT.  (1905)  69  J.  P.  461  ;  20  T.  L.  R. 
[646  ;  93  L.  T.  789— Div.  Ct. 

186.  Oj)e/i  Space — Disused  Burial  Ground — 
Erection  of  Iloardimj  to  prevent  Acquixition  of 
liight  to  Li(jht  —  '''Buildimi'"  —  Mctropolita'n 
Oijeu  Spaces  Acts,  1877  (40  k.  41  Vict,  r.35),  s.  1,  i 


aud  1881  (44  &  4.5  Vict.  c.  34),  s.  o—Open  Spaces 
Act,  1887  (50  &  51  Vict.  c.  32),  .?.  ^—Disused 
Burial  Grounds  Act,  1884  (47  i:  48  Vic.  c.  72), 
s.  3.]— A  local  authoi'ity  in  the  metropolis,  in 
whom  a  disused  burial  ground  is  vested  as  an 
open  s[)ace  for  the  use  of  the  public,  have  power 
to  erect  a  screen  upon  the  open  space  for  the 
purpose  of  preventing  the  owner  of  the  adjoining 
land  from  aajuiring  a  right  to  the  access  of  light 
over  it  so  long  as  such  screen  is  not  so  constructed 
as  to  be  a  "building"  within  the  meaning  of 
sect.  3  of  the  Disused  Burial  Grounds  Act,  1884. 
It  is  quite  possible  to  erect  a  screen  which  will 
not  be  a  "  building." 

Decision  of  C.  A.  ([1903]  2  Ch.  557  ;  72  L.  .J. 
Ch.  695  ;  68  J.  P.  49  ;  .52  W.  R.  114  ;  89  L.  T. 
383  ;  19  T.  L.  R.  648)  reversed. 

Paddin«tox  Borough  Council  r.  Attorney- 

[General,   [19061  A.   C.   1  ;  75   L.  .J.  Ch    4  • 

70  J.  P.  41  ;    54  W.  R.  317  ;    93  L.  T.  (;73  •    4 

L.  G.  R.  19 ;  22  T.  L.  R.  55— H.  L.  (E). 

187.  Property  liable  to  Apportionment  — 
Becords  of  the  Count)/  of  Mi ddl.pse.r— Custody  of 
—Local  Gorernment  Act.  1888  (51  &  52  Vict. 
c.  41),  s.  40,  sub-s.  7.]— The  plaintiffs  claimed 
a  declaration  that  the  records  of  the  old  county 
of  Middlesex  existing  on  April  1st,  1889,  and 
then  deposited  at  the  Guildhall,  Westminster, 
were  in  the  legal  custody  of  the  custos  rotulorum 
of  the  county  of  London  and  the  custos  rotvloruui 
of  the  county  of  Middlesex,  or  that  such  of  the 
said  records  as  related  to  the  locality  now  known 
as  the  county  of  London  were  in  the  legal 
custody  of  the  custos  rotulorum  of  the  county  of 
London,  and  that  the  saiil  records  existing  on 
April  1st,  1889,  were  properly  liable  to  apportion- 
ment between  the  present  counties  of  London 
and  Middlesex  within  the  meaning  of  sect.  40, 
sub-sect.  7,  of  the  Local  Government  Act,  1888. 

Held— that  the  Legislature  never  intended 
that  any  such  apportionment  should  take  place, 
that  the  Legislature  did  not  intend  that  any  of 
the  records  and  documents  should  pass  out  of  the 
custody  of  the  custos  rotulorum  of  the  county 
of  Middlesex  into  the  possession  of  the  clerk  of 
the  council,  that  the  records  and  documents  in 
question  were  at  present  where  they  ought  to  be, 
and  that  there  they  ought  to  remain. 

Duke  of  Westjiinstee  /•.  Duke  of  Bedford 
[(1900)  16  T.  L.  R.  114— Bigham,  J. 

188.  Thames — Bufi/  of  Corjmration  to  provide 
Steam  Tuff  under  Corporation  of  London  {Tower 
Bridije)  Act,  ISSn—Liabiliti/.i—Bv  sect.  54  of 
the  Corporation  of  London  (tower  Bridge)  Act, 
1885  (48  &  49  Vict.  c.  cxcv.),  it  is  provided  that 
if  and  so  long  as  the  Conservators  of  the  Thames 
shall  require  them  to  do  so,  the  cori^oration  shall, 
from  and  after  the  commencement  of  any  tem- 
porary works  in  connection  with  the  construction 
of  the  piers  of  the  Tower  Bridge,  at  all  times 
thereafter  during  the  construction  of  the  Tower 
Bridge,  and  after  the  completion  thereof,  provide 
and  maintain  a  steam  tug  upon  the  river 
Thames  between  the  Shad  well  entrance  to  the 
London  Docks  and  London  Bridge,  for  the  pur- 
pose of  assisting  vessels  and  barges  navigating 
the  centre  channel  of  the   Upper    Pool.     The 
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cai)taiii  (ir  other  person  in  charge  of  the  said 
titeani  tut:'  shall  in  all  things  observe  the  bye-laws 
for  the  reunilatidn  of  the  navigation  of  the  river 
Thames  fur  the  time  being  in  fdrce,  and  also  the 
directions  of  the  harbonv  master  and  other  officers 
t)f  the  corporation. 

Held— that  it  was  the  dut}-  of  the  corporation 
luider  this  section  to  provide  and  maintain  a  tug 
and  also  to  assist  vessels  navigating  the  centre 
channel,  and  that  tlie  master  of  the  tug  was  the 
servant  of  the  corporation  who  were  responsible 
for  his  acts. 

Decision  of  Mathew,  J.  affirmed. 
SlERSEY  Steamship  Co.,  Ld.  v.  Loxdox  Cor- 
[PORATIOX,  (1898)  U  T.  L.  R.  197— C.  A. 

189.  Yei<.fr]i  Ilall—Vu-ar  of  Parhli — Transfer 
to  Biiroiigh  Council — Burial  Art,  1816  (5G  Geo.  H, 
<,.  141)^  y.  \—Poor  lidief  Act,  1819  (59  Geo.  3, 
c.  12),  .<.  17—7  Geo.  4,  c.  77,  .v.s-.  3.5,  36— 3/p/w- 
pulis  Local  Mantigement  Act,  18o5  (18  &  19 
Vict.  c.  120) — London  Gorernment  Act,  1899 
(62  &  63  Vict.  c.  14),  ,v.y.  4,  23  (3).]— In  the  year 
1719  the  parish  church  of  .St.  Martin-in-the- 
Fields  was  rebuilt  under  the  Act  6  Geo.  1, 
c.  xxxii.,  which  also  provided  for  the  building  of 
a  parish  vestry  room.  This  vestry  room  was 
built  on  ground  which  was  purchased  for  and 
a'lded  to  the  churchyard,  and  the  site  of  the  vestry 
room  and  certain  burial  vaults  constructed  under- 
neath it  were  consecrated  and  used  as  a  place 
for  burials.  In  1826  this  vestry  room  was  pulled 
down  and  replaced  by  a  building  erected  under 
7  Gen.  4.  c.  7,  which  provided  that  the  new  vestry 
room  and  the  ground  on  which  it  was  ei'ccted 
slioiild  l)e  vested  in  the  ))ersons  or  liodies  corporate 
in  whom  the  original  room  woukl  have  been 
vested  if  the  Act  had  not  been  passed.  In  the 
basement  of  the  new  vestry  room  vaults  were 
constructed  and  used  for  burials,  the  site  having 
been  previously  consecrated.  This  vestiy  room 
was  used,  as  its  predecessor  had  been,  for  meetings 
of  the  vcstiy,  and  for  other  ecclesiasticiil  and 
civil  puri)oses  connected  with  the  aft'ai]'s  of  the 
parish. 

In  1891  the  vestry,  which  had  then  become  a 
corporation  under  the  Metropolis  Local  Manage- 
ment Act,  18")."),  having  built  a  new  town  hall  at 
home  distance  from  the  church,  gave  up  posses- 
sion of  the  old  vestry  room  to  the  vicar  and 
churchwardens. 

By  the  London  Government  Act,  1899,  the 
liroi)erty  and  i^owers  of  the  old  vestry  were  trans- 
ferred to  the  plaintiffs,  who  in  1903  brought  an 
action  against  the  vicar  and  churchwardens  to 
recover  pctssession  of  the  old  vestry  room. 

Held — that  by  virtue  of  the  Act  of  .")6  Geo.  3, 
c.  14],  s.  4,  the  tlien  vestry  room,  being  erecicd 
on  a  site  which  was  consecrated  asa  burial  ground, 
was  vested  in  the  vicar  of  the  parish,  that  the 
vestry  room  of  1826  was  by  the  Act  mider  which 
it  was  erected  similarly  vested,  and  that  there- 
fore it  did  not  pass  in  1899  to  the  plaintiffs  as 
« •  propertj^  of  the  vestry." 
Westminstkr    Corporation    v.   Vicar    and 

[Churchwahdens  of  St.  Martix-in-the- 

Fields,  (1907)  71  J.  P.  82;  96  L.  T.  491  ;  23 
T.  L.  K.  112;  5  L.  G.  1{.  500— Jovce.  J. 
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I.  MINING  LEASE. 

1.  Conxt ruction — Covenant  to  win,  icorh  and  get, 
fairhj,  dull/  and  lionextlg,  the  whole  of  the  Coal — 
Krcexxire  Cost  of  Working — Liabilitg  of  Leasees  to 
Work.'] — By  a  mining  lease  lessors  demised  for  a 
term  the  coal  under  certain  lands  at  a  rent  of  £5 
])er  annum  till  work  commenced,  and  thence- 
forward at  a  rent  of  £100  for  every  acre  of  coal 
won. 

The  lessees  covenanted  that  they  would  at  all 
times  during  the  term  fairly,  duly  and  honestly 
win,  work  and  get  the  whole  of  the  coal  in  a 
proper  and  workmanlike  manner. 

Owing  to  unsuspected  faults  it  became  impos- 
sible to  "work  the  coal  except  at  a  heavy  loss,  and 
the  lessees  refused  to  work  it. 

Held — that  upon  the  true  construction  of  the 
lease  the  words  ''fairly,  duly  and  honestly  "  did 
not  detract  from  the  obligation  to  win,  work  and 
get  the  coal,  and  that  the  lessees  were  liable  in 
damages  for  breach  of  the  covenant,  the 
damages  to  be  the  amount  which  the  lessors 
would  probably  have  received  if  the  lessees  had 
worked  the  coal  regardless  of  loss  to  themselves. 

Walker  v.  Jefregs  ((1842)  1  Hare,  341— 
Wiyram,  V.-C.)  and  Jrnis  v.  Tomhinson  ((1856) 
1  H.  i:  N.  195— Ex.)  followed. 

Decision  of  C.  A.  ([1905]  1  K.  B.  74  ;  74  L.J. 
K.  B.  156  ;  92  L.  T.  -16)  affirmed. 
Charlesworth    v.    Watsox    axd   Others, 

[19061    A.   C.   14;    75    L.  J.   K.  B.  137;    94 

^         ^  L.  T.  6-H.  L.  (E.). 
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Mining  Lease — Continued 


Siimnid  luj' 


knowledge  of 
8.  working  some  of  the  coal  ou  his  property!  In 
that  year  S.  took  a  lease  of  all  the  fireclay  on  the 
property,  A.  reserving  no  right  to  work  coal. 

In  1902  A.  granted  to  the  defendants  a  lease  of 
all  the  workable  seams  of  coal,  limestone,  and 
fireclay  so  far  as  they  belonged  to  him.  It  siibse- 
quentlj-  proved  that  neither  the  fireclay  nor  coal 
could  be  worked  without  injury  to  the'  lessees  of 
the  other. 

Held  (Ld.  Moncreiff  dissenting)— that  S. 
could  have  the  defendants  restrained  from  so 
w(7i-king  coal  as  to  interfere  with  the  winning  of 
the  fireclay. 

Shawsrigg    Fireclay    Co.    v.     Larkhall 
[Collieries,  (1904)  5  F.  1131— Ct.  of  Sess. 

3.  "  Mines,  seams,  reins,  and  beds'' — "  Tap-cin- 
der" Mounds — Xatural  or  Aiiijicial  Formations 
— Chattels.] — "Tap-cinder"  mounds  accumulated 
out  of  the  refuse  from  puddling  furnaces  in  the 
manufacture  of  pig-iron,  are  artificial  formations, 
and  do  not  pass  under  a  lease  of  "all  mines, 
seams,  veins,  and  beds  ...  of  minerals,"  nor  are 
they  chattels, 


or  manager  of  a  mine  "desires  the  removal  of  a 
check-weigher  on  the  ground  that  the  check- 
weigher  has  .  .  .  interfered  with  the  weighing, 
or  with  any  of  the  workmen,  or  with  the 
management  of  the  mine  ..."  he  may  com- 
plain to  a  Com-t  of  summary  jurisdiction,  whO' 
may  make  a  summary  order  for  his  lemoval.  A 
check-weigher,  who  was  president  of  the  local 
miners'  association,  took  the  chair  at  a  meeting 
held  to  consider  the  question  of  working  on 
"  play  days,"  and  there  gave  certain  advice  to. 
miners  as  to  their  future  action.  This  meeting 
was  held  at  an  hotel,  away  from  the  mine  where 
the  check-weigher  was  employeil.  He  also  made 
speeches  and  threats  as  to  miners  working  on 
"  play  days  "  at  two  meetings  (known  as  "  pit 
gate  meetings  ")  held  just  outside  the  pit  gate& 
where  the  miners  passed  going  to  work.  A  Court 
of  summary  jurisdiction  found  that  on  those 
three  occasions  the  check-weigher  had  interfered 
with  certain  of  the  workmen  of  the  mine  and 
made  a  summary  order  for  his  removal  as  check- 
weigher. 

Held — that  the  facts  justified  the  decision. 

•  Per  Kennedy,  J. — Interference  with  workmen 
by  the  check-weigher  within  the  meaning  of  the 
section  is  not  limited  to  acts  done  by  him  rirtute- 
officii  as  check-weigher,  or  to  acts  dune  within 
the  gates  of  the  mine.     But  an  order  for  removal 
could  not  be  justified  merely  because,  either  as 
an  oflBcial  of  a  miners'  association  or  as  a  private- 
individual,  a  check-weigher  took  some  part  in 
the  legitimate  work  of  a  miners'  association,  and 
4.  Abandonment    of  Seam—Sending   Plan  to  J  was   present  or  spoke  or  presided  at  meetings 
Secretary   of  State—Xotice  to  Owner  to  comply  ,  called    to   consider  and  resolve   upon    matters 
ictth  Requirements  of  Act— Conqdaint  or  Z«/<(/'- i  affecting  the  miners' interest  or  action. 


BoiLEATj  r.  Heath,  [1898]  2  Ch.  301  :  67  L.  J. 
[Ch.   529;    78    L.   T.    622;    46   W.    R.   602— 

Bigham,  J. 
II.  MINING   REGULATIONS, 
(a)  Coal  Mines. 

And  see  title    Compulsory   Purchase, 
No.  22. 


mation — Si.v  Months'  Limit — Coal  Mines  RegulU' 
tion  Act,  1887  (.50  &  .51  Vict.  (-.  58).  s.  38,  sub-s.  5 
—  Coal  Mines  Eer/ulation  Act,  1896  (59  &  60 
Vict.  c.  43),  s.  4.]— The  Coal  Mines  Regulation 
Act,  1887,  s.  3,  sub-s.  5,  pi-ovides  that,  "A  com- 
plaint or  information  of  an  oilence  under  this 
section  may  be  made  or  laid  at  any  time  within 
six  months  after  abandonment  of  the  mine  or 
seam,  or  after  service  on  the  owner  aforesaid  of 
a  notice  to  comply  with  the  requirements  of  this 
section,  whichever  last  happens." 

Held — that  the  sub-section  is  a  clause  of 
limitation,  and  limits  the  time  for  laying  an 
information  to  within  six  months  after  either  the 
abandonment  of  the  mine  or  seam  or  the  service 
of  the  notice. 


Per  Phillimore,  J. — Interference  at  the  pit 
gate  meetings  was  interference  at  the  mine,  and 
it  was  not  necessary  to  decide  whether  inter- 
ference with  workmen  right  away  from  the 
mine,  as  at  the  hotel,  was  interference  with  work- 
men within  the  meaning  of  the  section. 

Sykes  v.  Barraclough,  [1904]  2  K.  B.  675  ; 
[73  L.  J.  K.  B.  920  ;  68  J.  P.  561  ;  53  W.  R, 
205  ;  91  L.  T.  560  ;  20  T.  L.  R.  680— Div.  Ct, 


6.  ChecJt-weiyher  —  Bemocal  by  Order  oj 
Justices — Order  ^'  that  from  henceforth  lie  cease 
to  perform  his  duties'' — Coal  Mines  Bequlation 
Alt,  1887  (50  &  51  Vict.  c.  58),  s.  13.]— Justices, 
acting  under  the  Coal  Mines  Regulation  Act,. 
,  1887,  s.  13,  on  proof  that  a  check-weigher  had 
A  notice  referred  to  the  requirements  of  the  i  interfered  with  certaiti  workmen  employed  at 
section,  and  called  attention  to  the  plan  required  j  the  mine,  ordered  "  that  he  be  forthwith  removed 
thereby,  and  ended  with  the  words,  "  Will  you  i  from  his  office  of  check-weigher  on  behalf  of  the 
please  give  the  matter  your  early  attention."  !  persons  employed  at  the  said  mine,  and  that  from 
Held — that  this  was  a  notice  within  the  i  henceforth  he  do  cease  to  perform  his  duties  as- 
meaning  of  the  ."^ection,  requiring  compliance  check-weigher  on  behalf  of  the  persons  employed 
with  the  provisions  of  the  section.  |  at  the  mine." 

Stokes  r.  Hill,  [1901]  1  K.  B.  493  :  70  L.  J.  I  Held  -that  the  order  of  the  justices  was  good 
[K.  B.  331  ;  65  J.  P.  280  :  49  \V.  R.  375  ;  84  ,'  in  law,  the  latter  portion  not  vitiating  it,  since 
L.  T.  122  ;  17  T.  L.  R.  221  ;  19  Cox,  C.  C.  629  '  clearly  it  was  never  intended  that,  if  removed,  a 

— Div.  Ct.    check- v,-eigher  might  at  once  be  re-elected,  and 
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Mining  TiegvLl&tions— Co uthiued. 

"  hcucefortli  "   does   not    oecessarily    imply 

liennaueat  prohibition. 

Hex  c.  Llewellyn  and  Others,  (19U7)  71  J.  P. 
[51  ;  %  L.  T.  32— Div.  Ct. 

7.  F.t'plosii:cs — Prohibition  of  Use  of  Ban- 
iji'i-ous  J'J.rjdo.iire.s — Order  of  Secretary  of  State — 
.Xotice  of  Order — Coal  JJine.s  lletjulation  Act, 
18'.)(}  (59  k  ()0  Vict.  c.  43),  s.  ^—LiabiUtij  of 
Man/iqer  for  Worliiiiait's  Bhohed'tence  to  llulc — 
Coal'Miiiex  llryalatiou  Act,  1887  (50  &;  51  Vict. 
.6'.  58),  X.  5U.] — By  sect.  (!  of  the  Coal  Mines 
Eegulatioii  Act,  189(),  "  a  Secretary  of  State,  on 


Held — (1)  tliat  sect.  33  (tf  the  Summary 
Jurisdiction  Act,  1879,  wliich  euables  "any 
person  aggrieved  "  to  apply  to  the  Court  to  state 
a  special  case,  does  not  cut  down  tbe  right  of 
"either  party  to  the  proceeding"  before  the 
justices,  under  sect.  2  of  tbe  Summary  Jurisdic- 
tion Act,  1857,  to  appeal  by  case  stated,  and  that 
it  could  not  be  assumed  lliat,  because  thelieadiiig 
of  the  case  only  referred  to  the  Act  of  1879,  the 
case  was  not  stated  under  both  Acts;  (2)  that  as 
tlie  justices  had  found  that  the  violation  of  the 
rides  was  in  no  way  caused  by  llie  lespoudent 
omitting  to  enforce  the  rirles,  that  the  non- 
ventilation  of  the  heading  was  caused  by  the 
.     ,  temi)orary    diversion    of    the   air-pipes    at    the 

being  satisfied  that  any  explosive  is,  or  is  likely  gj^ti-ance  to  an  adjacent  heading,  wliich  was 
to  become  dangerous,  may,  by  order,  of  which  ^j^^^^  ^^^^^„  j^.j^en^  ^^^,\  that  '■  only  an  occasional 
notice  shall  be  given  in  such  manner  as  he  may  \  ii-i-goularity  was  proved,  and  not  one  which  has 
direct,  prohibit  the  use  thereof  m  any  mine  or  \  ^^^^^  continuous,"  and  that  the  manager  and 
in  any  class  of  mines.  }  under-inanager   were   convicted   and  the  agent 

Held— that  the  fact  that  the  Secretary  of  \  awiuitted,  Tt  could  not  be  contended  that 
State  has  undoubtedly  made  an  order  is  sufficient  ;  ^.he  agent  should  have  been  called  as  a  witness 
■evidence  that  he  was  satisfied  that  the  explosive  '  jn  hjs  own  defence;  and  that  further,  as  the 
was  likely  to  become  dangerous  ;  that  the  direc-  1  i^ules  liad  been  published,  the  justices  were 
tions  contained  in  the  section  about  notice  are  \  entitled  to  find  as  a  fact  that  the  agent  had 
•directory  only  ;  that  the  order  comes  into  force  \  t^ken  all  reasonable  means  to  prevent  a  contia- 
when  it  is  made  by  the  Secretary  of  State  ;  and  j  vention  of  the  rules,  and  were  justified 
that  the  fact  that  no  notice  is  given  does  not 
prevent  the  order  having  effect. 

Held,  also,  that  the  manager  of  a  mine  may 
be  guilty  of  an  offence  under  sect.  50  of  the  Coal 
Mines  Regulation  Act,  1887,  though  the  explosive 
was  brought  into  the  mine  by  one  of  the  work- 
men without  his  knowledge  or  authority. 
Jones  r.  Robson,  [1901]  1  K.  B.  ti73  ;  70  L.  J. 
[K.  B.  419  ;  (J5  J.  P.  278  ;  84  L.  T.  230  ;  19 
Cox,  C.  C.  G51— Bruce,  J. 


refusing  to  convict  the  agent. 

Stokes  r.  Mitcheson,  [1902]  1  K.  B.  857;  71 

[L.  J.  K.  B.  677  ;  66  J.  P.  615  ;  50  VV.  R.  553  ; 

86  L.  T.  767  ;  18  T.  L.  R.  543  ;  20  Cox,  C.  C. 


25.5— Div.  Ct. 


9.  Wind! HI/  EiajhieiiKui — I'rrxon  not  Qualified 
allowed  to  icork  Engine  for  Bai.sim/  Material 
iDtli/  —  Uexjwnxihiliti/  of  Manaf/er—Coal  Mines 
Regitlation  Act,  1887  (50  &  51  Vict.  c.  58),  .w.  49, 
51."] — In  a  coal  mine,  which  is  usually  entered 
8.  Ventilation,  Inndequate  amount  of — ft'«- I  by  niachinery,  sect.  49,  rule  24,of  the  Coal  Mines 
trarention  of  Hides — d^'abil it//  of  At/eut  of  31ine  ,  }i^^.giil.^l[oii  Act,  1887,  requires  that  a  man  not 
—  Caxe  stated—''  Either  party  to  the  Froceeding''  \  under  twenty-two  years  of  age  shall  be  appointed 
— ''Any  person  agyriered" — Swnimary  Jurisdlc-  ,  for  working  the  machinery  wliich  is  employed  in 
tion  Act,  1857  (20  &  21  Vict.  c.  43),  *.  2 — Coal  !  lowering  and  raising  persons,  and  shall  attend 
Mines  lleynlation  Act,  1887(50  &;  51  Vict.  <'.  for  that^purpose  during  the  whole  time  that  any 
58),  ss.  4v»,  50.] — The  resi)ondent  was  chargetl,  person  is  below  ground  in  the  mine.  A  special 
•on  the  informaticm  of  the  appellant,  one  of  His  j-^ie  in  force  in  a  particular  mine  providecl  that 
Majesty's  inspectors  of  mines,  wliich  alleged  that  '  f^e  engineman  "should  remain  in  charge  and  so 
the  respondent,  being  the  agent  of  the  B.  Mine,  \  near  hTs  engine  as  at  all  times  to  have  it  under 
the  same  being  a  mine  within  the  meaning  of  the  '  iijs  control".  .  .  should  not  allow  any  pei'son  to 
Coal  Mines  Regulation  Act,  1887,  uidawfully  ditl  ,  interfere  with  the  engine  while  being  wrought.'' 
fail  to  cause  an  adequate  amount  of  ventilation 


to  be  constantly  pioduced  in  the  said  mine  to 
■ililute  and  render  harmless  noxious  gases  to  such 
an  extent  that  the  working  places,  levels,  and 
workings  of  the  said  mine  would  be  in  a  fit  state 
for  working  therein,  contrary  to  sect.  49,  rule  1, 
of  the  Coal  Mines  Regulation  Act,  1887.  The 
respondent  was  admitted  to  be  the  agent  of  the 
mine  within  the  meaning  of  the  Act.  The  ques- 
tion of  law  was  whether,  having  regard  to  sect. 
-50  of  the  Act,  the  justices  were  or  were  not 
justified,  upon  the  evidence  l)efore  them,  in  dis- 
missing the  charge  against  the  respondent.  The 
heading  of  the  case  only  referred  to  the  Summary 
Jurisdiction  Act,  1879.  The  justices  had  found 
'•  that  the  respondent  had  taken  the  proper  steps 
to  enforce  the  rules  by  appointing  a  duly 
•qualified  manager  and  under-manager  who  knew 
the  rules  and  whose  duty  it  was  to  carry  out  the 
I'ules." 


Held— that  these  rules  did  not  allow  an 
engineman  under  twenty-two  years  of  age  to 
work  the  engine  for  raising  material  only  ;  and 
that  the  manager  who  allowed  him  to  do  so 
was  guilty  of  an  offence  under  sect.  51  for  not 
having  taken  reasonable  care  to  enforce  tiie 
rules. 

Clark,    (1906)    7    I 


SOUTAR 


1-Ct.    ..f 

[Justy. 


(b)  Fencing  Abandoned  Mines. 

10.  Ohli(/ation  to  Fence— Person  interested  in 
Minerals  —  JJerhi/shire  Minin//  Customs  nnd^ 
Mineral  Courts  Act,  18.52  (15. V:  IC  Vict.  <•.  clxnO 
—  Metalliferous  Mines  Ecqulalions  Act,  18«:. 
(35  &  36  Vict.  c.  77),  s.  13.]— A.  was  the  owner 
of  certain  land  in  which  there  was  a  lead  mine, 
containing,  besides  lead  ore,  calk  and  calespar, 
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minerals  having  a  marketable  value.  V>y  the 
mining  customs  of  the  county — as  recognised  by 
15  «fc  IG  Vict.  c.  clxiii. — any  member  of  the 
ipublic  was  entitled  to  work  this  mine  for  the 
lead  ore,  subject  to  his  paying  to  the  Crown  (as 
Duchy  of  Cornwall)  a  certain  royalty  on  all 
lead  ore  brought  to  the  surface.  The  lead  ore 
■could  not  be  got  without  raising  the  calk  and 
•calcspar,  which  were  intermixed  with  it,  and  by 
the  custom  of  the  county  A.  was  entitled  to  such 
•calk  and  calcspar  on  its  being  separated  from  the 
lead  ore.  The  mine  having  become  abantloned, 
thougli  both  lead  ore  and  calk  and  calcspar  were 
still  in  it,  the  question  arose,  who  was  li  ible  to 
fence  the  mine  under  sect.  13  of  the  Metalli- 
ferous Mines  Regulation  Act,  IS72  (35  &;  3tj 
Vict.  c.  77). 

Held — that  A.  was  liable  to  fence  it,  as 
he  was  a  person  interested  in  the  minerals  of  the 
mine  within  that  section,  inasmuch  as  (1)  the 
calk  and  calcspar  while  in  the  mine  were  his 
property  as  part  of  his  freehold  ;  and  (2)  on 
being  taken  from  the  mine  by  one  entitled  to 
fake  them  they  were  his  property  by  the  custom 
of  the  county. 

Stokes  v.  Arkwright,  (1897)  61J.  P.  775  ;  66 
[L.  J.  Q.  B.  845  ;  77  L.  T.  400  :  14  T.  L.  R.  6— 

Div.  Ct. 

11.  Ahaiulnnrd  Shaft — Xow  used  as  a  Public 
Well — Jested  as  sueh  in  Loeal  Autlioritij — Xo 

J^tatutory  Ihitij  to  Fence — '■•Owner'' — Metalli- 
ferous Mines  liequlation  Art,  1872  (35  &  36  Vict. 
'c.  77),  ss.  13,  'n—Pvhlie  Health  Art,  1875 
(38  (fc  39  Vicf.  c.  5.5),  s.  64.]  — Where  an  abandoned 
shaft  of  a  disused  mine  within  the  meaning  of 
the  Metalliferous  Mines  Regulation  Act,  1872, 
has  become  a  public  well,  and  as  such  is  vested 
in  the  local  authority  under  sect.  64  of  the  Public 
Health  Act,  1875,  the  authority  ai-e  not  the 
"owners"  of  the  shaft  within  the  meaning  of 
sect.  41  of  the  first-named  Act,  so  as  to  render 
them  liable  under  sect.  13  to  fence  it. 

Knuckey  r.  Redruth  Rural  District 
[Council,  [1!)o4]  1  K.  B.  382  ;  73  L.  J.  K.  B. 
265  ;  68  J.  P.  172  ;  52  W.  R.  558  :  90  L.  T. 
226 ;    20  T.    L.   R.   164  ;    2   L.   G.   R.    456— 

Div.  Ct. 

(c)  Quarries. 

12.  Fatal  Accident  —  "  Other  Minerals  " — 
Gravel  and  Sand — Quarries  Act,  1894  (57  &  58 
Vict.  c.  42),  s.  1 — '^  In  the  Course  oficorkin;/  the 
Railway  " — Xotice — Regulation  of  liaihvayx  Act. 
1871  (34  &  35  Vict.  c.  78),  .s\  ^i~ Metalliferous 
Mines  Iteguhition  Act,  1872  (35  &  36  Vict.  c.  77), 
■ss.  II,  28. J — The  object  of  the  Quarries  Act,  1894, 
is  to  afford  protection  to,  and  insure  investiga- 
tion for  the  benefit  of,  workmen  who  are  working 
in  places  wh^^'e  there  are  special  dangers,  antl 
gravel  and  sand  come  within  the  term  "  other 
minerals  "  of  sect.  1  of  the  Quarries  Act,  1894. 

The  Corpusty  ballast  siding  is  a  i)lace  from 
which  gravel  or  sand  is  taken  by  the  defendant 
company's  workmen  as  they  want  it.  A  fatal 
•accident  occurred  to  one  of  their  workmen 
engaged  in  taking  gravel  fmm  the  place. 


Held — that  this  was  not  an  accident  which 
took  place  "in  the  course  of  working  the  rail- 
way "  within  sect.  6  of  the  Regulation  of  Rail- 
ways Act,  1871,  and  notice  of  the  accident  was 
not  required  to  be  sent  to  the  Board  of  Trade  ; 
but  if  it  were,  the  notice  required  by  the  Metalli- 
ferous Mines  Regulation  Act,  1872,  should  have 
been  givtn  to  the  inspector  of  mines. 

Scott  r.  Midland  Ry.  Co.,  [1901]  1  Q.  B.  317  ; 

[70  L.  .J.  Q.  B.  228  ;  65  J.  P.  135  ;  49  W.  R.  318  ; 

83  L.  T.  737— Div.  Ct. 

III.  RESERVATION   OF   MINERALS. 

13.  ''■A  II  Mines  and  Veins  of  Coal  in  or  under  " 
tlie  Land—  Construction — Underground  Boadicay 
— Payment  of  Pent — Mistake  as  to  Legal  Rights 
— Estoppel.^ — The  owners  of  land  conve3"ed  it 
to  the  predecessors  in  title  of  the  plaintiffs, 
but  excepted  and  reserved  "  all  mines  and  veins 
of  coal  in  or  under  "  the  land.  The  owners  and 
their  successors,  the  defendants,  then  worked 
coal  under  the  land,  and  cut  an  underground 
road  ;  such  road  lay  in  the  line  of  one  of  the 
coal  seams,  but  was  in  part  cut  through  the 
adjacent  soil,  the  actual  seam  being  only  some 
2  feet  in  depth.  Along  this  road  the  defendants 
carried  coal  from  distant  working  not  under  land 
conveyed  to  the  plaintiffs'  predecessors. 

Held — that  the  defendants  had  the  property 
in  the  strata  below  the  surface,  and  were  entitled 
to  construct  the  road  and  use  it  for  such  pui'poses 
as  they  wished. 

.  Prond  V.  Bates  ((1865)  34  L.  J.  C'h.  406), 
Duhe  of  Hamilton  v.  Graham  ((1871)  L.  R. 
2  H.  L."  Sc.  166— H.  L.  (sc.))  and  Eardleij  v. 
Granville  ((1876)  3  Ch.  D.  326  ;  45  L.  J.  Ch.  669  ; 
34  L.  T.  609  ;  24  W.  R.  528)  followed. 

Ramsay  v.  Blair  ((1876)  1  App.  Cas.  701) 
distinguished. 

Held,  also,  that  the  fact  that  the  defendants 
hud  for  some  years  paid  a  rent  for  the  use  of  the 
road  under  a  mistaken  belief  that  they  were 
bound  to  do  so  created  no  obligition  or  estoppel. 

Batten  Pooll  r.  Kennedy,  [1907]  1  Ch.  256  ; 
[76  L.  .J.  Ch.  162— Warrington,  J. 

14.  Railway — Comptil.'iory  Purchase  of  Land 
— F.rceptioH.'i — "Other  Minerals"  —  "  Clay" — 
Railwai/x  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  ss.  77,  78.]— Sect.  77  of  the  Rail- 
ways Clauses  Act,  1845,  excepts  from  conveyances 
of  lands  made  under  a  statutory  purchase  "  mines 
of  coal,  ironstone,  slate  or  other  minerals."  The 
question  arose  whether  "clay"  underlying  the 
soil  passed  to  a  I'ailway  company  by  tlie  convey- 
ance of  the  land  under  sect.  77. 

Held — that  the  proposition  which  lay  at  the 
root  of  the  true  solution  of  the  question  was  that 
to  a  case  dependent  upon  the  cperation  of  the 
statute  different  considerations  applied  from 
those  which  arose  in  a  case  where  the  relations 
between  the  parties  existed  by  contract  or  grant. 
Where  by  way  (^f  grant  land  passes  from  A.  to 
B.  reserving  the  minerals  to  A.,  A.  cannot  so 
work  the  reserved  minerals  as  to  let  down  the 
surface,  for  that  would  be  to  destroy  that  which 
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he  had  fi;r<aiited,  and  in  such  a  case  the  word 
'•  minerals  "  has  the  widest  meaning,  as  A.  cannot 
woik  the  reserved  thing  so  as  to  injure  B.  Where 
by  Conveyance  under  the  Railways  Clauses  Act, 
1845,  land  passes  from  A.  to  B.  excepting  the 
minerals,  A.  can  work  the  excepted  thing  so  as 
to  injure  B. 

Held,  also,  that  the  question  whether  the 
word  "  mineral"  does  or  does  not  include  clay  is 
to  be  determined  by  ascertaining  the  true  nature 
of  the  transaction  and  the  object  of  the  contract- 
ing parties.  Clay  may  be  a  mineral  in  one  dis- 
trict and  not  in  another. 

Held,  also,  that  where  the  facts  are  that  the 
clay  in  question  is  the  soil  and  that  the  railway 
company  has  paid  so  many  hundred  pounds  an 
acre  for  the  lantl,  then  the  clay  is  not  a  mineral 
reserved  by  force  of  sect.  77,  but  has  passed  to 
the  railway  company  by  the  conveyance  of  the 
land  under  sect.  77. 

Lord  Provost  and  Magistrates  of  Glasqow  v. 
Faire  ((1888)  13  App.  Cas.  657;  58  L.  J.  P.  C. 
33  ;  37  VV.  R.  627  ;  60  L.  T.  274— H.  L.  (E.)) 
applied. 

HeA't  V.  Gill  ((1872)  L.  R.  7  Ch.  699  ;  41 
L.  J.  Ch.  761  ;  20  W.  R.  957  ;  27  L.  T.  (x.s.) 
291)  not  applied. 

Great  Western  Ry.  Co.  v.  Blades,  [1901] 

[2  Ch.  624  ;  70  L.  J.   Ch.  847  ;  65  J.  P.  791 ; 

85  L.  T.  308  ;   17  T.  L.  R.  693— Buckley,  J. 

15.  Strata  of  lied  Rock  and  Coal—Use  and 
Value— Injunction.]— The  defendants  were  the 
lessees  of  certain  lands  under  a  lease  dated 
September  30th,  1860,  granted  by  the  prede- 
cessor in  title  of  the  plaintiff,  the  lease  containing 
the  reservation  "  except  nevertheless  and  always 
reserved  out  of  this  demise  all  mines  and 
minerals  within  or  under  the  said  land."  The 
defendants,  in  boring  for  water,  had  bored 
through  a  stratum  of  red  rock  and  a  layer  of 
coal  from  six  to  eight  inches  in  thickness,  and 
the  plaintiff  moved  for  an  injunction  to  restrain 
their  so  doing,  on  the  ground  tliat,  although  it 
was  admitted  that  the  red  rock  and  coal  could 
not  be  worked  for  profit  at  the  present  time, 
these  suljstances  were  mines  and  minerals  within 
the  reseivation. 

Held — that  the  plaintiff  was  entitled  to  the 
injunction  on  the  [irinciple  that  the  substances 
in  question  were  such  as  IkuI  •'  a  use  and  a  value 
of  their  own  independent  of  and  separable  from 
the  rest  of  the  soil." 

Ilea-t  v.  Gill  ((1872)  L.  R.  7  Ch.  699;  41 
L.  J.  Ch.  761  ;  20  W.  R.  957  ;  27  L.  T.  (n.s.) 
291— C.  A.),  Uarl  of  Jersey  v.  Keat/i  Union 
(  (1889)  22  Q.  B.  D.  555  ;  58  L.  J.  Q.  B.  573  ■ 
53  J.  P.  404;  37  W.  R.  388— C.  A.)  and  Lord 
Proro.st  and  Magistrates  of  Glasz/oa'  v.  Fairie 
((1888)  13  Ajip.  Cas.  t;57  ;  58 'L.  J.  P.  C 
33  ;  37  W.  R.  627  ;  60  L.  T.  274— H.  L.  (Sc  )  ) 
applied. 

Johnstone  r.  Crompton  &  Co.,  [1899]  2  Ch 
[190  ;  68    L.    J.    Ch.    559  ;    47   W.    R.    601  ; 
81  L.  T.  16.5— Bvrne.  .j'  ' 


16.  Sandstone  lying  60  feet  helow  Surface — 
Conditions  of  Sale  not  Admissible  to  Krplain 
Conveyance.] — A  reservation  of  minerals  includes- 
every  substance  that  can  be  got  from  under  the 
surface  of  the  earth  for  profit,  unless  there  is 
something  in  the  nature  of  the  transaction  tO' 
restrict  the  meaning  of  the  word. 

Earl  of  Jersey  v.  Neath  Union  ((1839)  22 
Q.  B.  D.  555  ;  58'L.  J.  Q.  B.  573  ;  53  J.  P.  404  ;. 
37  W.  R.  388— C.  A.)  followed. 

A  conveyance  reserved  to  the  vendors  "  all 
coal,  ironstone  and  other  mines  and  minerals 
(including  fireclay)  lying  or  being  within  or 
under  "  a  plot  of  land,  with  power  to  them  to- 
enter  on  the  land,  and  search  for,  dig,  raise,  and 
carry  away  the  said  coal,  ironstone,  and  other 
mines  and  minerals,  and  also  to  "  work  and  get 
the  coal,  ironstone,  and  other  minerals  by  under- 
ground working,  and  to  ^use  or  allow  lessees  tO' 
use  so  much  of  the  clay  'ly'Qg  within  or  under- 
the  land  as  might  be  necessary  for  making  bricks- 
for  colliery  purposes."  A  conveyance  of  another 
plot  reserved  "  all  mines,  beds,  and  quarries  of 
coal,  ironstone,  and  other  minerals  (including- 
fireclay)  lying  under  the  land." 

Held — that  a  bed  of  sandstone  lying  60 
feet  below  the  surface,  which  could  not  be 
worked  except  by  breaking  the  surface,  was  in 
each  case  included  in  the  reservation,  and  must 
not  be  worked  by  the  purchaser  without  leave. 

Held,  also,  that,  in  order  to  construe  the 
conveyance,  the  conditions  of  sale  could  not  be 
looked  at. 

Greville  AND  Another  v.  Hemingway,  (1903) 
[87  L.  T.  443— Ld.  Alverstone,  C.J. 

17.  Inclo.svre  Act — Minerals — Owner  of  Soil 
— Sinking  Pits — losing  Existing  Pits — Existing 
Buildings.] — Where,  under  an  Inclosure  Act, 
passed  in  1763  (4  Geo.  3,  c.  45),  full  enjoyment 
of  the  minerals  under  the  common  inclosed  is 
reserved  to  the  owner  of  the  soil,  it  must  be  held 
that  the  intention  of  the  Legislature  was  to 
confer  on  the  owner  all  powers  which  are  reason- 
ably necessary  for  him  to  dig,  win,  work  and 
carry  away  the  minerals.  The  owner  of  mines 
is,  therefore,  entitled  tn  sink  pits,  use  existing 
pits,  and  erect  buildings  and  engines  for  the 
jnirpose  of  winning,  working  the  pits  on  any 
part  of  the  inclosed  common,  though  he  is  not 
justified  in  destroying  (ir  using  existing  buildings 
or  engines  which  are  the  property  of  the  surface 
owm.'rs. 

Bell  V.  Love  ((1883)  10  Q.  B.  D.  547;  52 
L.  J.  Q.  B.  290  ;  47  J.  P.  468  ;  48  L.  T.  592— 
C.  A. ;  (1884)  9  App.  Cas.  28()  ;  53  L.  J. 
Q.  B.  257;  48  J.  P.  516;  32  W.  R.  725;  51 
L.  T.  1 — H.  L.  (E.))  considered  and  applied. 

Hayles  v.  Pease  and  Partners.  Ld..  [18991 
[1  Ch.  567  ;  68  L.  J.  Ch.  222  ;  47  W.  R.  370  1 

80  L.  T.  220— Stirling,  J. 

IV.  SUPPORT. 

18.  Brine  Pumping — Brine  Pumped  from 
neiglihouring  Suhsoil — Brine  formed  by  Dissolu- 
tion    if     Xeighbours      Salt     Bocli — Cauxe     of 
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Action.'] — The  defendants,  who  were  the  owners 
■of  a  shaft  and  a  certain  area  of  underground 
salt  rock  in  a  salt  district,  pumped  salt  brine  to 
the  surface  through  the  shaft,  the  brine  being 
what  is  known  as  mine  brine,  and  a  considerable 
portion  of  it  being  formed  by  dissolution  of  the 
salt  rock  in  the  plaintiffs'  land.  Subsidences 
■occurred  owing  to  the  brine  pumping  operations 
of  various  salt  mine  owners  in  the  district,  and 
the  plaintiffs'  land  was  injured  thereby.  The 
plaintiffs  brought  an  action  for  an  injunction  to 
restrain  the  defendants  from  inmiping  salt  brine 
from  the  shaft,  for  damages  for  extracting  salt 
brine  or  salt  rock  from  the  plaintiffs'  land,  and 
•damages  for  injury  by  subsidence. 

Held — that,  in  the  circumstances  connected 
with  the  pumping  of  brine  in  the  district,  the 
•defendants  were  not  liable  for  the  removal  by 
<lissolution  of  the  salt  rock  belonging  to  the 
plaintiffs,  or  for  the  abstraction  of  the  brine 
which  had  collected  in  the  plaintiffs'  beds  of 
Tock  salt. 

Salt  Union  r.  Beunnee,  Mond  &  Co..  [1906] 

[2  K.  B.  822  ;  22  T.  L.  R.  835  ;  76  L.  J.  K.  B. 

5.5  ;  95  L.  T.  6-17— Ld.  Alverstone,  C.J. 

19.  Ca nal —  Coa I  Su hjacent  or  A djacent — High  f 
to  Worh — Compenmi'wn  for  nmoorlied  Coal  left 
Jor  Supi)ort.\ — The  plaintiff  company  were 
incorporated  under  a  private  Act  passed  in  1790. 
which  authorised  them  to  make  a  canal.  The 
defendant  company  claimed  to  be  entitled  to 
work  their  coal  even  though  the  result  would 
be  to  destroy  the  canal. 

Held— that  the  defendants  were  entitled  to 
get  so  much  of  the  subjacent  and  adjacent  coal 
as  they  could  get  without  destroying  or  injuring 
the  proper  support  of  the  canal  and  works.  bu"t 
that  they  were  not  entitled  to  get  the  coal  to  the 
destruction  or  injury  of  such  support ;  that  the 
defendants  could  not  be  entitled  to  compensation 
for  coal  left  unworked  for  affording  support, 
for  in  respect  of  that  they  had  already  been  com- 
pensated ;  and  that  though  by  the  private  Act 
certain  assurances  were  to  be  enrolled  by  the 
clerk  of  the  peace,  the  neglect  to  do  so  did  not 
disentitle  the  plaintiffs  to  sue. 

Decision  of  Byrne,  J.  ((1901)  17  T.  L.  E.  184) 
affirmed. 

Glamorganshire    Canal    Xavigation     v. 

[Nixon's  Navigation  Co..  Ld..  (1902)  85 

L.  T.  53 ;  17  T.  L.  K.  647— C.  A. 

20.  Damage  to  adjolnhig  Property  canned  hg  \ 
Act  of  Predecessor  of  Present   Owner — Dntg  of  \ 
Successor  to  prevent  SHbsldence.'] — The  ])laintiff's  I 
land   adjoined    land   of  which  the   defendant's 
predecessor  in  title  was  the  owner  in  fee,  and 
which  comprised  certain  seams  of  coal,  and  a 
colliery   carried    on    in    connection    therewith. 
The  defendant's  predecessor  in  title  worked  one 
of  the  seams  of  coal  in  close  proximity  to  the 
plaintiff's  land  and  died  in  July,  1895.     In  and 
subsequently    to    November,    1895,    subsidences 
occurred  in  the  plaintiff's  land,  and  the  walls  and 
ceilings,  and  various  other  parts  of  the  house 
cracked  in  consequence  of  the  woikings  of  the 


defendant's  predecessor  in  title.  The  plaintiff 
brought  an  action  against  the  defendant  in 
respect  of  the  damage  alleged  to  have  been 
caused  to  his  property  by  such  subsidence. 

Held — that  the  right  of  action  did  not  accrue 
till  November,  1895  ;  that  there  was  no  duty  on 
the  part  of  the  defendant  to  prevent  the 
subsidence. 

Greenwell  v.  Low  Beechhurn  Coal  Co.  ([1897] 
2  Q.  B.  165  ;  66  L.  J.  Q.  B.  613  ;  76  L.  T.  759  ; 
13  T.  L.  R.  ■171— Bruce,  J.)  followed. 

Barley  Main  Colliery  Co.  v.  Mitchell  ((1886) 
11  App.  Cas.  127  ;  55  L.  J.  Q.  B.  529  ;  51  L.  T. 
882— H.  L.  (E.)  )  considered. 

Hall  *■.  Duke  of  Norfolk,  [1900]  2  Ch. 
[493  ;  69  L.  J.  Ch.  571  ;  64  J.  P.  710  :  48 
W.  R.  .565  ;  82  L.  T.  836  ;  16  T.  L.  R.  443— 

Kekewich,  J. 

i      21.  Biclosure   Act — Manor — Surface  Bights — 

Lord  of  Manor.] — An    Inclosure   Act    allotted 

I  certain  waste  land  among  commoners,  and  pro- 

j  vided  that   nothing   therein    contained    should 

diminish  the  lord's  seigniorial  rights.     The  Act 

I  authorised  the  lord  of  the  manor  to  work  the 

j  mines  as  fully  and  freely  as  if  the  Act  had  not 

been  passed  without  making  satisfaction  for  so 

doing,  and  gave  any  person  injured  through  such 

working    compensation    (to    be    assessed    in   a 

summary  way)  from  the  occupiers  of  allotments 

in  the  same  township. 

Held — that  the  Act  did  not  deprive  the 
surface  owner  of  an  allotment  of  his  common 
law  right  of  support,  and  that  such  owner  was 
entitled  to  an  injunction  to  restrain  the  lessees 
of  the  lord's  mineral  rights  from  interfering  with 
the  surface. 

Construction  of  Inclosure  Acts  in  general 
discussed. 

Decision  of  Farwell,  J.  (73  L.  J.  Ch.  335  ;  68 
J.    P.   177  ;    90   L.   T.    149  ;    20    T.  L.   R.   204) 

affirmed. 

Bishop  Auckland  Industrial  Co-operative 

[Flour  and  Provision    Society,    Ld.  r. 

Butterknowle  Colliery  Co..  Ld.,  [1904] 

2  Ch.  419  :  73  L.  J.  Ch.  635  ;  68  il.  P.  459  ;  91 

L.  T.  441  ;  20  T.  L.  R.  675— C.  A. 

22.  Inclosure  Act — Working — Letting  down 
Surface —  Compensation  Cla u.^e — Inclosure  Act, 
1757  (31  Geo.  2).] 

Held — that  upon  the  true  construction  of 
a  particular  Inclosure  Act  the  owner  of  the 
minerals  under  land  which  had  formerly  been 
part  of  the  waste  of  the  manor,  and  which 
had  been  allotted  to  a  commoner,  was  not 
entitled  to  work  the  minerals  so  as  to  let  down 
the  surface,  though  there  was  a  compensation 
clause  in  the  Act. 

Where  there  has  been  a  severance  in  title  and 
the  surface  of  the  land  and  the  minerals  under- 
neath are  in  different  hands,  the  surface  owner 
is  entitled  of  common  right  to  support  for  his 
property  in  its  natural  position  and  in  its  natural 
condition  without  interference  or  disturbance  by 
or  in  consequence  of  mining  operations,  unless 
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such  interference  or  disturbance  is  authorised 
by  the  instrument  of  severance  either  in  express 
terms  or  by  necessary  implication.  Provision  I 
for  compensation  is  not  of  itself  sufficient  to  i 
show  that  the  mine-owner,  working  in  the  usual 
and  proper  manner,  is  at  liberty  to  let  down  the 
surface  ;  on  the  other  hand,  the  absence  of  any 
provision  for  compensation  is  an  indication  that 
the  ordinary  rights  of  the  surface  owner  were 
intended  to  be  left  untouched ;  so,  too,  the 
presence  of  a  provision  for  compensation,  which  is 
obviously  inadequate,  or  plainly  inappropriate, 
if  applied  to  damage  by  subsidence,  is  cogent 
evidence  to  prove  thai  subsidence  was  "not 
contemplated. 

When  the  nature  of  a  commoner's  interest  in 
the  waste  land  of  a  manor  is  changed  hy  an 
Inclosure  Act,  his  right  to  support  changes' also 
(unless  it  is  otherwise  provided),  so  that  the 
owner  of  the  minerals  must  work  them  in  a  way 
not  to  damage  the  extended  interest  which  the 
commoner  has  acquired  under  the  Act. 

Decision  of  C.  A.  (  [1904]  2  Ch.  419  ;  73  L  J 
Ch.  635  ;  68  J.  P.  459  ;  91  L.  T.  441  ;  20  T.  L.  R. 
675)  affirmed. 

BUTTERKNOWLE   COLLIERY   CO.,  Ld.  r.  BiSHOP 

[Auckland    Industrial    Co  -  operative 

Flour  and  Provision  Society,  Ld.,  [1906] 

A.  C.  305  ;  75  L.  J.  Ch.  541  ;  70  J.  P.  361  :  94 

L.  T.  795  ;  22  T.  L.  II.  516— H.  L.  (E.). 

23.  Beserratlon  of  MineruJs— Right  to  let 
(hiwn.  Surface.'] — S.,  in  conveying  to  trustees 
certain  property,  excepted  from'  the  conveyance 
all  mines,  with  power  to  work  them,  and  with  a 
provision  that  any  person  exercising  such  reserved 
rights  should  make  reasonable  compensation  for 
all  damage  caused  to  the  inheritance  to  the 
trustees,  and  for  all  damage  caused  to  things 
upon  the  surface  to  the  persons  entitled  to  the 
surface  for  the  time  being. 

Held— that  S.  could  not,  under  the  reserva- 
tii.n,  authorise  lessees  so  to  work  the  mines  as  to 
let  down  the  surface  ;  but 

Held— that,  as  tenant  for  life  of  the  settled 
land,  S.  could  grant  a  lease  of  the  right  to  let 
diiwn  the  surface. 

fSiTWELL  r.  Londesborough  (Earlof),  [1905] 
[1  Ch.  4(!0— Warrington,  J. 

24.  llight  if  Supjm-f  of  Pfinso/is  f,iri/i(/  Uiriht 
to  Woi-li  Coal — ConipenmtloH  C/at/s/.] — The  mere 
fact  of  giving  a  right  to  sink  nits,  and  to  work 
or  get  coal,  does  not  of  itself  establish  a  right  to 
get  rid  of  that  which  is  theconnuon  law  right  of 
the  surface  owner  to  have  his  surface  undisturbed. 
Where  there  is  no  express  permission  to  let  down 
the  surface  the  onus  lies  on  the  person  who  says 
that  he  has  a  right  to  do  it  to  show  something 
ill  the  instrument  which  gives  him  that  right" 
A  covenant  to  pay  compensation  for  doing  a 
thing  which  a  person  is  prohibited  from  douitr. 
is  in  no  way  contrary  to  or  inconsistent  with  the 
continuance  of  the  obligation  not  to  do  it. 


Judgment  of  C.  A.  (80  L.  T.  846)  affirmed. 
New  Sharleston  Collieries  Co.  >:  Earl  of 
[Westmoreland,  (19U0)  82  L.  T.  725  ;  [1904] 
2  Ch.  443  (n.)— H.  L.  (E.)t 

25.  Wt/frr  Ilcterroir—Sitjipovt  from  Miiwrah 
vndrr  (idjacrnt Lund—Site  of  Iteservoir purchased 
from  different  Oiciierx— Common  Lav:  and  Statu- 
tonj  ltii//,fs—  Waterworli.'i  Clauses  Act,  1847  (10& 
11  Vict.  e.  17),  .V.?.  22.  23.]— In  1875  the  plaintiffs 
purchased,  by  agreement,  under  the  powers  of  a 
special  Waterworks  Act  of  1847.  (1)  an  estate 
from  S.,  who  reserved  to  himself  the  minerals 
thereunder,  with  full  powers  to  work  the  same 
without  making  compensation-  (2)  an  adjoining- 
estate  from  T.,  including  the  minerals.  Later 
in  1875  the  plaintiffs  obtained  a  further  special 
Act  which  incor[)()rated  the  Waterw^irks  Clauses. 
Act,  1847,  and  under  this  special  Act  they  con- 
structed a  reservoir,  partly  on  the  S.  land  and 
partly  on  the  T.  land.  By  sect.  22  of  the  Water- 
works (  lauses  Act,  1847,  if  the  owner,  lessee,  or 
occupier  of  any  mines  lying  under  the  reservoirs- 
of  the  undertakers,  or  within  40  yards  there- 
from, be  desirous  of  working  the  sai'ne,  he  must 
give  the  undertakers  notice  in  writing  of  his- 
intention  so  to  do  thirty  days  before  fhe  com- 
mencement of  working,  and  if  it  appear  to  the 
undertakers,  after  an  inspection  of  the  mines, 
that  the  working  of  the  mines  is  likely  to  damage 
their  works,  and  they  be  willing  to  paj-  compen- 
sation for  the  mines  to  the  owner,  lessee,  or 
occupier  thereof,  then  he  shall  not  work  the 
same  ;  and  by  sect.  23,  if  before  the  expiration 
of  the  thirty  days  the  undertakers  do  not  state 
their  willingness  to  pay  compensation  to  such 
owner,  lessee,  or  occu'pier.  he  mav  work  the 
mines  as  if  that  Act  and  the  special  Act  had  not 
been  passed.  The  defendants,  who  were  lessees- 
of  the  mines  under  the  S.  land,  gave  notice  to 
the  plaintiffs  of  their  intention  to  work  the  mines- 
under  and  adjacent  to  the  reservoir,  but  the 
plaintiffs  gave  no  counter-notice  of  their  willing- 
ness to  pay  compensation  for  the  mines,  .aiul 
accordingly  the  defendants  worked  the  mine-s- 
and  caused  a  subsidence  of  the  T.  land.  In  an 
action  to  restrain  the  defendants  from  so  working 
their  mines  as  to  damage  the  T.  land,  it  was 
found  that  the  subsidence  would  have  occurred 
even  if  there  had  been  no  reservoir  on  the  land. 

Held— that  the  mining  sections  (18 — 27)  of 
the  Waterworks  Clauses  Act.  1847,  did  not  deprive 
undertakers  of  their  connnon  law  right  to  lateral 
support,  and  that  the  plaintiffs  as  "successors  of 
T.  were  entitkd  to  an  injunction  in  respect  of 
the  defendants'  workings,  both  within  and 
without  the  40  yards  limit. 

Decision  of  Farwell,  J.  (  [1906]  1  Ch.  278  :  75 
L.  J.  Ch.  145  ;    70  J.  P.  83  ;    54  W.  R.  240  ;    93 
L.  T.  762;    22  T.  L.   R.  132  ;    4  L.  G.   R.  66) 
reversed. 
Manchester    Corporation    r.   New    Moss 

[Colliery.  Lo.,  [liuwi]  2  Ch.  564  ;  75  L.  J.  Ch. 

772  ;  70  J.  P.  409  ;  95  L.  T.  277  ;  22  T.  L.  R. 
808  :  4  L.  G.  K.  1129— C.  A. 

V.  MISCELLANEOUS. 

27.  Croirn'x  lliiilits — Coal  below  Low  Water- 
Ma  rk — Baron tj  Title.'] — By  the  law  of  Scotland, 
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the  sithnn  uiuleilyiiig  the  waters  of  the  ocean, 
whether  within  the  narrow  seas,  or  from  the 
coast  outward  to  the  three-mile  limit,  and  also 
the  minerals  beneath  it,  are  vested  in  the  Crown. 

That  the  Crown  can  make  an  effectual  grant 
of  that  .^tilum  or  any  [lart  of  it  to  a  subject 
appears  doubtful. 

The  Crown  cannnt.  without  the  sanction  of 
the  Legislature,  lawfully  convey  any  right  or 
interest  in  the  soliuit  which,  if  exercised  by  a 
grantee,  might  by  possibility  disturb  the  solum  ov 
interfere  with  the  uses  of  navigation,  or  with 
any  right  of  the  public. 

The  Crown  can  communicate  the  right  of 
working  the  mineral  strata  below  the  bed  of  the 
sea,  in  so  far  as  they  are  capable  of  being  worked 
without  causing  disturbance,  to  a  subject,  in  the 
chai'acter  either  of  tenant  or  proprietor. 

Submarine  minerals,  if  expressly  included, 
may,  to  the  extent  above  indicated,  be  com- 
petently made  parts  and  pertinent  of  a  baronial 
or  other  Crown  grant  of  adjacent  lands. 

Prescription  by  partial  working  of  minerals 
under  the  sea  ex  /idrersv  of  a  barony,  under  a 
general  grant  which  does  not  expressly  include 
thiise  minerals,  will  not  give  a  baron  a  title  to 
the  whole  minerals  which  are  capable  of  being 
continuously  worked  from  his  lands. 

Tlie  partial  working  of  one  seam  ought  not  to 
be  regarded  as  proprietary  possession  of  the 
whole  seams  of  such  minerals  so  far  as  workable 
from  the  barony. 

Decision  of  First  Uiv.  of  Ct.  of  8ess.  ((189G) 
2i  R.  21())  reversed. 

Lord  Advocate  r.  Wemyss,  [11)00]  A.  C.  48 — 

[H.  L.  (Sc). 

28.  Pureluifte of  Mi nevdla— Adjoi n'l ng  liaUway 
— Ride  as  to  medius  filus — Rectification — Evi- 
dence—  Wrongfid  Worlting  of  MineraU — Real 
Property  Limitation  Act,  1874  (37  &  38  Yict. 
c.  57),  s.  1.] — A  grant  of  land  adjoining  a  rail- 
way does  not  pass  the  subsoil  ad  medium  filum  ; 
therefore  if  A.gz'ants  to  B.  the  land  and  minerals 
on  each  side  of  a  railway,  the  minerals  under 
such  railway  (not  having  been  originally  bought 
from  him  by  the  company)  still  remain  in  him. 

The  Court  will  not  rectify  upon  the  ground  of 
mutual  mistake  a  conveyance  v/hich  has  been 
executed  in  conformity  with  a  previous  written 
agreement  between  the  parties,  inasmuch  as 
evidence  of  the  intention  of  the  parties  outside 
the  written  atjreement  is  not  admissible.  Paries 
v.  Fitton  (2  i)r.  k  War.  225)  and  Mai/  v.  Piatt 
([li)00]  1  Ch.  Cir.  :  69  L.  J.  Ch.  357  ;  83  L.  T. 
123  ;  48  \V.  R.  617— Farwell,  J.)  followed. 

The  mere  wrongful  working  of  neighbouring 
coal  by  a  mine-owner  twelve  j-ears  before  the 
commencement  of  an  action  against  him  confers 
no  title  upon  him  to  the  minerals  under  the  Real 
Property  Limitation  Acts,  1833  and  1874. 
As/iton  V.  Stock  (6  Ch.  D.  719)  followed. 

A.  gave  to  B.  an  option  agi-eement  over,  and 
subsequently  a  conveyance  of  land  and  minerals 
lying  on  both  sides  of  a  railway.  The  railway 
company  had  not  bought  the  underlying 
minerals.  For  twenty-two  years  B.  worked  the 
minerals  iu  fact  bought  by  him,  and  also  (in 


good   faith)    some   of   the    minerals    below   the 
railway. 

Held — (1)  that  B.  had  not  by  possession  or 
under  the  Statute  of  Limitations  acquired  a  title 
to  those  minerals,  and  (2)  that  oral  evidence  was 
not  admissible  to  prove  mutual  mistake  in  the 
option  agi'cement  and  subsequent  conveyance. 

Thompson  r.  Hickman,  [1907]  1  Ch.  550  ;  76. 
[L.  J.  Ch.  254  ;  96  L.  T.  454  ;  23  T.  L.  R.  311 

— Neville,  J. 


MISDEMEANORS. 

See  Criminal  Law, 
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And  see  Action.  1,2;  Agency,  59,  60  ; 
Auctions,  3,  10,  14  ;  Bankruptcy, 
174  ;  Master  and  Servant,  133  ; 
Trade  Marks. 

L  FRAUD. 

See  also  title  Money. 

1.  Fraudident  Misrepresentation — Inducement 
to  do  an  act  not  manifestly  unlauful  or 
immoral,  bvt  iv/iich  is  so  iii  fact — Ignorance — 
Pamages — Foreign  Enlistment  Act,  1870  (33  & 
34  Vict.  c.  90),  s.  11.] — Where  an  innocent  per- 
son has  been  induced  by  the  fraudulent  and 
false  misrepresentations  of  another  to  do  an  act 
which  is  neither  manifestly  unlawful  nor 
immoral,  but  which  is  in  fact  criminal  in  the 
circumstances  under  which  it  is  done,  he  can,  if 
he  has  acted  in  ignorance  of  the  circumstances 
which  made  the  act  a  crime,  maintain  an  action 
for  injuries  sustained  by  him  in  the  commission 
of  the  crime  against  the  person  who  so  induced 
him  to  commit  it. 

Burrows  r.  Rhodes,  [1899]  1  Q.  B.  816 ;  68 

[L.   J.  Q.  B.   545 ;  63  J.   P.    532  :  48  W.  R. 

13  ;  80  L.  T.  591  ;  15  T.  L.  R.  286— Div.  Ct. 

2.  Money  ohfained  by  Fraud — Recovery  of 
loitli  Interest.'] — Both  in  a  Court  of  Equity  and 
in  a  Court  of  C'ommon  Law  money  obtained  and 
retained  by  fiaud  can  be  recovered  with  interest. 

Secus — where  a  plaintiff  sues  for  money  paid 
by  mistake,  abandoning  all  chai'ges  of  fraud, 
even  though  the  defendant  has  been  actually 
convicted  of  fraud  in  relation  to  the  same  subject- 
matter. 

Johnson  r.  Rex,  [1904]  A.  C.  817  ;  73  L.  J.  P.  C. 
[113  ;  91  L.  T.  234  ;  20  T.  L.  R.  697— P.  C. 
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Fraud — Coid'uiuod. 

3.  Sale  of  Goods — AdvertisemeHt  hij  Dealer  to 
sell  Mannfacfiirpr'f:  Goods  ju>t  in  his  possex.sioh — 
Damar/e  aller/ed  fo  he  caused  tlierehy  to  Mann- 
facturer.  ] — A  dealer  offered  by  advertisement  to 
sell  goods  of  a  manufacturer  at  less  than  trade 
price,  such  goods  not  being  at  the  time  in  the 
dealer's  possession.  In  an  action  by  the  manu- 
facturer claiming  an  injunction  to  restrain  such 
iidvertisements,  and  damages  : — 

Held — that  having  regard  to  sect.  5  of  the 
Sale  of  Goods  Act,  1S93,  the  mere  fact  of  the 
goods  not  being  in  stock  was  no  ground  of  com- 
plaint ;  and  that  in  the  absence  of  fraud  the 
<lefendant  was  entitled  to  offer  the  goods  at  any 
price  he  thought  tit ;  and  that  the  advertisement 
was  not  fraudulent  nor  the  damage  complained 
■of  the  result  of  the  misrepresentation  contained 
therein  ;  and  that  the  action  failed. 

Ajello   r.   WoRSLEY,   [1898]    1    Ch.   274  ;    67 

[L.  J.  Ch.  172  ;  77  L.  T.  783  ;  14  T.  L.  R.  168  ; 

4G  W.  E.  24o— Stirling,  J. 

4.  Vendor  and  Purchaser  —  Material  Fact 
concealed,  hij  Pvrchaser — Setting  Aside  Deed  of 
Assignment.'] — The  plaintiff,  who  had  a  claim 
against  an  estate  for  £300,  assigned  the  same 
to  the  defendant  in  consideration  of  the  sum  of 
£l.j.  The  Court  set  this  assignment  aside,  on  it 
appearing  from  tlie  letters  that  had  i>assed 
between  the  parties  that  the  plaintiff  had  been 
induced  to  believe,  before  making  the  assign- 
ment, that  there  was  nothing  more  to  be  got  out 
•of  the  estate,  whereas  there  was  in  fact  sufficient 
to  pay  twenty  shillings  in  the  pound. 

Duty  of  a  solicitor  to  disclose  facts  within  his 
knowledge  discussed. 

L.   R.   260— 
[Barnes,  J. 


Davis  r.  Ohely,  (1898)   14    T. 


II.  MISREPRESENTATION. 

(a)  False  Misrepresentation. 

5.  Agent — False  Itcprcsentationas  to  Principal 
—  Contract  —  Sjjcc/Jie  Performaiice.']  —  If,  in 
negotiations  for  a  contract,  an  agent  make  a 
false  representation  as  to  the  name  of  his  princi- 
]ial,  knowing  that,  if  he  disclosed  the  true  name 


paid  by  her  under  a  policy  of  insurance  on  the 
life  of  her  father  granted  by  the  defendants  in 
1881.  The  policy  was  granted  upon  a  proposal 
signed  by  her  father  and  was  in  form  valid  and 
legular,  but  it  was  proved  that  all  the  premiums 
had  been  paid  by  the  plaintiff.  It  appeared  that 
she  had  been  repeatedly  urged  by  an  agent  of  the 
defendants  to  take  out  the  policy  before  she  con- 
sented to  do  so,  and  she  made  the  payments  in 
consequence  of  a  statement  by  the  defendants' 
agent  that  she  would  be  entitled  to  receive  the 
money  on  her  father's  death,  which  statement 
was  false  and  fraudulent.  The  plaintiff  did  not 
kudw  until  shortly  before  she  brought  her  action 
in  1902  that  the  policy  was  void.  The  defen- 
dants, among  other  defences,  set  up  the  Statute 
of  Limitations. 

Held — that  the  plaintiff  was  entitled  t(^  a 
return  of  the  premiums,  and  that  the  Statute  of 
Limitations  did  not  begin  to  run  until  the 
discovery  of  the  fraud. 

Beer  r.   Prudential    Assurance    Co.,  Ld  , 
[(1902)  m  J.  P.  729— Judge  Bompas— Cy.  Ct. 

7.  Insurance  Company — Policy — Construction 
of  Contract — ^'■Tricky  and  misleading"  Docu- 
ments—  Ground  for  Ifescission.] — The  plaintiff 
in  1881  insured  his  life  in  the  defendant  associa- 
tion, and  duly  paid  all  mortuary  calls,  whicli 
according  to  the  contract  were  to  take  the  form 
of  an  assessment  on  all  the  members  "to  be 
apportioned  among  the  members  according  to  the 
age  of  each  member."  For  many  years  these 
calls  were  apportioned  according  to  age  of 
members  at  the  date  of  their  policy  ;  but  the 
directors  suddenly  began  to  apportion  them 
according  to  the  age  of  each  member  at  the  date 
of  the  call. 

The  plaintiff  claimed  a  declaration  that  the 
contract  did  not  allow  of  this  course,  and  also 
rescission  on  the  ground  of  misrepresentation. 

Held — that  the  contract  (which  is  too  long 
to  refer  to  here  in  any  detail)  must  be  set  aside 
on  the  ground  of  misrepresentation  (apart  from 
fraud)  ;  for  the  documents  circulated  by  the 
association,  and  especially  one  headed  "  Life 
Assurance  at  half  the  usual  rates,"  were  "  in- 
accurate, tricky,  and  misleading,"  and  the  nature 
of  the  policy  granted  to  the  plaintiff  was  quite 


the  other  party  would  not  enter  into  the  contract,  j  inctmsistent  with  the  agent's  letters  and  verbal 


tlie  Court  will  not  order  specific  performance  of 
the  contract. 

A.  signed  a  conti'act  for  the  sale  of  a  house  to 
B.  Before  signing,  he  asked,  "Are  you  buying 
for  C.  or  his  nominees  1 "'  B.  answered,  "  No." 
He  was,  in  fact,  buying  for  nominees  of  C,  to 
whom  he  afterwards  assigned  his  contract.  He 
and  they  lirought  an  action  for  specific  per- 
formance. 

Held — that  the  contract  could  not  be  specifi- 
cally performed. 

Archer  v.  Stone,  (1898)  78  L.  T.  34— North,  J. 

6.  Insurance  Company — Policy — Agc7it — False 
and  Fraudulent  Statement  by — Peturn  of  Pre- 
miums— Statute    of    Limitations — Discorery    of 


representations,  as  to  which  there  had  been  u< 
cross-examination  of  the  plaintiff. 

The  order  was  for  rescission,  and  a  return  nf 
all  monies  paid  under  the  policy,  with  interest 
at  the  rate  of  4  per  cent,  from  the  date  of  each 
payment. 

Decision  of  C.  A.  (19  T.  L.  R.  342)  affirmed. 

Foster    r.    Mutual    Reserve    Fund    Life 
[Association,    (1904)  20    T.   L.    R.  715— 

H.  L.  (E.). 

8.  Insurance  Comjiany  —  Policy- — Jlisrejirc- 
sentation  —  Delay  —  Rescission  of  Contract.']  — 
Policy  holders  in  a  mutual  insurance  company 
brought  actions  for  rescission  and  return  of 
premiums  with  interest  on  the  ground  of  niip- 


Fraud.]~'n\Q  plaintiff  sued  the  P.  Assurance  '  representation  ;   the  complaint  being  that  it  had 
•Company,  Ld.,  to  recover  back   the  premiums    been  represented   to  them  that  the   maximum 


961 


MISREPEESENTATION   AND   FEAUD. 


962 


Misrepresentation — Continued. 

amount  of  calls  was  fixed,  whereas  in  fact  they 
were  not  tixed  and  in  recent  years  largely  in- 
creased calls  had  been  made  upon  him. 

The  company  did  not  dispute  the  misrepre- 
sentation, but  contended  that  the  plaintiffs  had 
lost  their  rights  by  laches. 

Held— that  in  paying  the  increased  calls 
under  protest  the  plaintitis  had  not  waived  their 
rights,  and  that  umler  the  circumstances  they 
had  not  been  guilty  of  unreasonable  delay  and 
were  entitled  to  succeed.  The  question  as  to 
what  was  a  reasonable  time  within  which  to 
apply  for  relief  was  "  inextricably  involved  in 
the  nature  of  the  transactions." 

Foster  v.  Mutual  Reserre  Life  Imurance  Co. 
(20  T.  L.  R.  715— H.  h.^sujiru)  followed. 

Cross  v.  Mutual  Reserve  Life  Insurance 
[Co.,  (11)05)  21  T.  L.  K.  15— Buckley,  J. 

Merino  r.  Mutual  Reserve  Life  Insurance 
[Co.,  21  T.  L.  R.  167— Joyce,  J. 
[A  similar  point  was  involved  in  MolUnj  v. 
Mutual  Reserve  Life  Insurance  Co.,  infra,  where 
the  decision  of  Eady,  J.  to  the  above  effect  was 
reversed  by  C.  A.] 

9.  Insurance  Company  —  Policy  —  Misrepre- 
seutation  —  Knowledge  of  Facts  —  Statute  of 
Limitations.] — The  plaintiff,  who  had  effected 
an  insurance  on  his  life  with  the  defendants, 
brought  an  action  on  April  l(;th,  1898,  in  the 
county  court,  to  recover  back  part  of  a  premium 
which  he  alleged  to  have  been  wrongly  charged 
against  him  and  which  he  had  paid  under  pro- 
test. Judgment  in  that  action  was  entered  for 
the  defendants.  Another  policy-holder  brought 
an  action  against  the  defendants  for  rescission 
of  his  contract  and  repayment  of  the  premiums 
on  the  ground  of  misrepresentation,  and  in  July, 
1904,  the  House  of  Lords  finally  decided  that  the 
plaintiff  in  that  action  was  entitled  to  succeed 
(see  Foster  v.  Mutual  Re.^erre  Fund  Life  Asso- 
ciation, No.  7,  supra).  The  plaintiff  thereupon 
brought  the  present  action  for  rescission  of  the 
contract  and  repayment  of  the  premiums  paid 
by  him  upon  the  same  grounds  as  the  other 
policy-holder  had  done. 

Held  —  that,  as  after  the  decision  in  the 
county  court  the  plaintiff  knew  all  the  facts 
which  would  have  enable  I  him  to  bring  an 
action  for  misrepresentation,  the  action  was 
barred  by  the  Statute  of  Limitations. 

Decision  of  Eady,  J.  (22  T.  L.  R.  59)  reversed. 

MoLLOY  c.  The  Mutual  Reserve  I.ipe  Insur- 

[ance  Co.,  (1906)   94  L.  T.  756  ;  22  T.  L.  R. 

525— C.  A. 

10.  Insurance  Couiimny— Policy— Representa- 
tion hy  Agent  —  Inducing  Assured  to  Continue 
Policy  —  Recovery  by  Assured  of  Premiums 
Paid  —  Authority  of  Agent.]  —  The  plaintiff 
took  out  a  policy  of  insurance  with  the  defen- 
dants through  an  agent  of  the  latter  upon  the 
life  of  another.  The  policy  provided  for  the 
payment  of  the  premiums  during  the  life  of 
the  person  whose  life  was  insured  ;  and  one  of 

B.D. VOL.  II. 


the  conditions  was  that  all  alterations  in  the 
policy  must  be  made  and  signed  at  the  defen- 
dants" office  on  their  printed  and  stamped  torms. 
After  paying  one  year's  premiums,  upon  the 
plaintiff  stating  that  she  would  pay  no  more 
premiums,  the  agent  told  her  that  when  she  had 
paid  five  years'  premiums  in  all  she  would  be 
entitled  to  the  policy  free  of  future  premiums. 
The  plaintiff  thereupon  paid  the  premiums  for 
four  years  more,  and  refused  to  pay  any  further 
premiums.  The  defendants,  who  had  not 
authorised  the  agent's  representation,  demanded 
premiums  after  the  five  years  as  a  condition  of 
the  policy  being  kept  on  foot.  The  plaintiff 
thereupon  sued  to  recover  the  four  gears' 
premiums. 

Held — that  plaintiff  was  entitled  to  recover. 

Kettlewell  r.  Refuge  Assurance  Co.,  Ld., 

[1907J   2    K.   B.   242  ;  76  L.  J.  K.  B.  711  ;  97 

L.  T.  106  ;  23  T.  L.  R.  506— Div.  Ct, 

Affirmed,  [1908]  1  K.  B.  545  ;  77  L.  J.  K.  B. 
421  j  97  L.  T.  896— C.  A. 

11.  Master  and  Servant — Accident — Compen- 
sation— Agreement  to  Compound  Payments.]  — 
The  appellant,  who  had  been  employed  by  the 
respondents,  sustained  an  accident,  for  which  he 
was  in  receipt  of  18.s\  per  week  under  a  recorded 
agreement.  He  was  paid  this  sum  for  nearly  a 
year  prior  to  September  3rd,  1903.  On  that 
date  he  was  induced  by  the  manager  of  an  insur- 
ance company  with  whom  the  respondents  were 
insured  to  accept  £20  in  full  satisfaction.  In 
an  action  for  rescission,  it  was  proved  that  the 
appellant  could  never  work  again,  whereas  the 
manager  had  led  him  to  believe  that  the  doctor 
had  reported  that  he  could  resume  work  in 
October. 

Held — that  on  the  facts  there  had  been  mis- 
representation, and  that  the  agreement  should 
be  set  aside. 

Caledon  Shipbuilding  Co.  v.  Crossan,  [1906] 
[W.  N.  104— H.  L.  (Sc.) 

12.  RecUess  Statement  of  Fact  —  Duty  to 
Exercise  Reasonable  Care — Water- Finder — Em- 
ployer's Cause  of  Action.] — Where  there  is  a 
reckless  statement  of  fact,  intended  to  be  acted 
on,  made  to  another  by  a  person  who  owes  a  duty 
to  that  other  to  exercise  reasonable  care,  it  is 
actionable  if  it  causes  damage. 

The  plaintiff  had  a  house  and  about  an  acre 
of  land  in  Suffolk,  and  for  2os.  the  defendant 
agreed  to  point  out  on  the  plaintiff's  premises  a 
spot  where  water  could  be  obtained.  The  defen- 
dant pointed  to  a  particular  spot,  and  said  that 
water  would  be  found  at  a  depth  of  less  than 
30  feet.  In  reliance  on  this  statement  the  plain- 
tiff sunk  a  well  to  that  depth,  but  found  no 
water,  and  she  claimed  damages  from  the  defen- 
dant. The  county  court  judge  found  that  the 
defendant  had  made  the  statement  recklessly, 
and  that  he  knew  that  the  plaintiff  would  act 
on  it. 

Held — that  the  statement  had  relation  to  the 
duty  which  the  defendant  owed  to  the  plaintiff  ; 

31 
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and  that  there  was  a  cause  of  action  in  tort  on 

the  case. 

Pritty  *■.  Child,  (1902)  71  L.  J.  K.  B.  512  ;  18 
[T,  L.  R.  460— Div.  Ct. 

13.  Represent  at  ion  as  to  Credit — "  Writing  " — 
"  Signed  hij  the  Fartij  to  he  chanjed,  therewith  " 
— ^'■Person " — Corporation — Signature  of  Com- 
j)amfs  Agent — Statute  of  Frauds  Amendment 
Act,  1828  (1)  Geo.  4,  c.  14),  s.  6.]— A  corporation 
formed  under  the  Companies  Acts  is  a  "person" 
within  the  meaning  of  sect.  6  of  Lord  Tenterden's 
Act  (Statute  of  Frauds  Amendment  Act,  1828). 
Therefore  a  banking  company  incorporated 
under  the  Companies  Acts  is  not  liable  in 
damages  for  a  statement  alleged  to  be  a  mis- 
representation made  by  the  manager  of  one  of 
their  branches,  within  the  scope  of  his  employ- 
ment and  in  their  interests,  with  regard  to  the  , 
credit  and  position  of  a  certain  trading  comjiany, 
who  were  customers  of  the  defendants,  acting  on  i 
the  faith  of  which  misrepresentation  the  plaintifE 
had  incurred  loss,  the  representation  complained 
of  being  contained  in  a  letter  signed  by  the 
defendants'  manager. 

Sioift  V.  Jewshury  ((1874)  L.  E.  9  Q.  B.  301  ; 
43  L.  J.  Q.  B.  56  ;  22  W.  E.  319  ;  30  L.  T.  (N.S.) 
31— Ex.  Ch.)  followed. 

HiEST  V.  West  Eiding  Union  Banking  Co., 
[1901]  2  K.  B.  560  ;  70  L.  J.  K.  B.  828  ;  49 
W.  R.  715  ;  85  L.  T.  3  ;    17  T.  L.  E.  629— 

C.  A. 

(b)  Innocent  Misrepresentation. 

14.  Executed  Contract — No  Fraud — Delay — 
Rescission.'] — In  the  case  of  an  executed,  as  dis- 
tinguished from  an  executory  contract  for  the 
sale  of  a  business,  a  chattel  or  chose  in  action, 
the  Court  will  not  grant  rescission  on  the  ground 
of  an  innocent  misrepresentation. 

Fraud  must  be  proved,  and  there  must  be  no 
undue  delay. 

Wilde  V.  Gibson  ((1848)  1  H.  L.  C.  605— 
H.  L.) ;  Kennedij  v.  Panama,  Si'c,  Mail  Co. 
((1867)  L.  E.  2  Q.  B.  580  ;  36  L.  J.  Q.  B.  260  : 
15  W.  E.  1039  ;  17  L.  T.  62— Q.  B.)  ;  and 
Brownlie  v.  Camidiell  ((1880)  5  App.  Cas.  925 — 
H.  L.  Sc.)  followed  and  applied. 

Seddon  r.  North   Eastern  Salt  Co.,  Ld., 
[1905]    1    Ch.   326;    74    L.   J.    Ch.    199;    53 
W.  E.  232  ;  91  L.  T.  793  ;  21  T,  L,  E.  US- 
Joyce,  J. 

15.  Insurance  Company — Innocent  Misstate- 
ment as  to  Age — Different  Conditions  in  Projiosal 
and  Policy — Heading  Documents  Together — 
Acceptance  of  Premiums  after  Discovery  of  Mis- 
take— Affirmance  of  Contract.] — A  lady  took  out 
a  policy  entitling  her  to  receive  a  lump  sum  on 
attaining  the  age  of  sixty.  In  the  proposal  form 
she  by  error  stated  herself  to  be  three  yeare 
younger  than  she  really  was. 

The  mistake  when  discovered  was  notified  to 
the  company,  who  subsequently  accepted  two 
annual  premiums. 

The  proposal  contained  a  clause  to  the  effect 


that  the  proposal  and  declaration  as  to  age 
should  be  the  basis  of  the  contract,  and  that 
any  untrue  statement  therein  should  render  the 
policy  void  and  premiums  forfeited. 

The  policy  contained  a  proviso  for  avoidance 
and  forfeiture  in  the  event  of  the  policy  having 
been  obtained  by  wilful  misrepresentation. 

Held — (1)  that  the  proposal  and  declaration 
must  be  read  with  the  policy. 

Foiolies  V.  Manchester  and  London  Life  Assur- 
ance and  Loan  Association  ((1863)  3  B.  &  S. 
917)  followed. 

(2)  That,  therefore,  only  a  wilful  misrepre- 
sentation would  entitle  the  company  to  avoid 
the  policy  and  forfeit  the  premiums. 

(3)  That  on  discovering  the  error  they  might 
have  returned  past  premiums  and  declined  to 
continue  the  policy,  but 

(4)  That,  on  the  facts,  they   had   elected   to 
affirm   the   policy,    and    must    pay   the    policy 
moneys  upon  the  assured  actually  attaining  the 
age  of  60. 
Hemmings   v.    Sceptre    Life   Association, 

[Ld..  [1905]  1  Ch.  365  :  74  L.  J.  Ch.  -^31  ;  92 
L.  T.  221  :  21  T.  L.  E.  207— Kekewich,  J. 

16.  Resci.mon  —  Damages.]  —  Innocent  mis- 
representations inducing  a  contract  may  be  a 
ground  of  rescission,  but  will  not  found  a  claim 
for  damages. 

Manners  r.  Whitehead,  (1898)  1  F.  171  ;  36 
[S.  L.  R.  94— Ct.  of  Sess. 

17.  Rescission — Ko  fraudulent  Intention.] — A 
plaintiff  claimed  rescission  of  an  agreement  to 
enter  into  partnership  with  the  defendant,  and 
satisfied  the  Court  that  he  had  been  induced  to 
enter  into  such  agreement  by  erroneous  state- 
ments made  by  the  defendant  as  to  the  profits  of 
the  business. 

Held— that,  although  the  defendant  hail  not 
fraudulently  misrepresented  the  profits,  the 
plaintiff  was  intended  to,  and  did,  rely  upon  the 
statements,  and  was  entitled  to  have  the  agree- 
ment rescind(!d. 

Ferguson  r.  Wilson,  (1905)  6  F.  779— Ct.  of 

[Sess. 

IS.  Sanitary  Condition  of  House  —  Lease — 
Rescission — Indemnity — Damage.^:.] — The  plain- 
tiffs asked  for  rescission  of  a  lease  on  the  ground 
of  admittedly  innocent  misrepresentations  and 
also  an  indemnity  from  the  consequences  of 
having  entered  into  the  contract.  Innocent 
misrepresentations  as  to  the  sanitary  condition  of 
the  premises  had  been  actually  made. 

Held — that  to  make  good  the  consequences  of 
misrepresentation  was  the  same  thing  as  damages, 
and  damages  could  not  be  recovered  for  innocent 
misrepresentations  ;  and  that  the  plaintiffs  were 
not  entitled  to  anything  more  than  what  they 
had  paid  and  expended  under  the  actual  terms 
of  the  lease.  Anything  else  would  be  damages 
pure  and  simple. 

The  law  as  laid  down  by  Bowen,  L.J.,  in 
Keicbigging  v.  Adam.  (  (1886)  34  Ch.  D.  582  ;  56 
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Misrepresentation — Continved. 

L.  J.  Ch.  275  ;  35  W.  R.  597  ;  55  L.   T.  275— 
C.  A.)  followed. 

Whittington  r.  Seale-Hatne,  (1900)  82  L.  T 
[49  ;  16  T.  L.  R.  181— Farwell,  J. 

18a.  Sham  Antiqves — Silence  of  Vendor — Res 
ipsa  loquitur.]— P''?'  Ld.  Kyllachy  :  The  offer 
for  sale  by  a  dealer  of  articles  appearing  to 
be,  but  not  in  fact,  antiques  is  in  itself  a  mis- 
representation ;  in  such  a  case  the  seller  is  not 
entitled  to  leave  the  articles  to  speak  for  them- 
selves, but  must  displace  the  inference  which  to 
his  knowledge  they  are  calculated  to  suggest  to 
a  customer. 

Patterson  v.  Landsberg  and  Son,  (1905)  7  F. 
[675— Ct.  of  Sess. 

(c)  Misrepresentation  as  to  the  Nature  of 
Documents. 

See  also  title  Deeds. 

19.  Validitij  of —  3Ii.<irepresentatio7i  as  to  Con- 
tends —  Biffftt  to  Bejmdiate  —  Mort(iage.'] — If  a 
person  knows  that  a  deed  which  he  is  executing 
deals  with  a  particular  property,  he  cannot  after- 
wards repudiate  it  on  the  ground  that  misrepre- 
sentations were  made  to  him  as  to  the  way  in 
which  the  deed  dealt  with  that  property. 

The  defendant  acted  as  nominee  of  one  H.,  to 
whom  he  was  managing  clerk,  in  respect  of  a 
certain  building  estate  at  E.  On  his  leaving  H.'s 
service,  the  latter  asked  him  to  execute  certain 
deeds,  sajing  that  they  were  deeds  transferring 
the  E.  estate  to  himself  ;  in  fact,  one  of  them  was 
a  mortgage  from  the  defendant  to  W.,  and  con- 
tained the  usual  covenant  to  pay  principal  and 
interest.  To  an  action  by  W.'s  assignee,  the 
defendant  pleaded  that  the  deed  was  not  his 
deed  by  reason  of  the  misrepresentation  as  to  its 
contents. 

Held — that  he  was  liable  on  the  covenant. 

National  Provincial  Banh  of  England  v. 
J"ac^.w«  ((1886)  33  Ch.  D.  1  ;  55  L.  T.  458  ;  34 
W.  R.  597— C.  A.)  followed. 

Foster  v.  Mackinnon  (  (1869)  L.  R.  4.  C.  P.  704  : 
38  L,  J.  C.  P.  310  ;  20  L.  T.  887  ;  17  W.  R.  1105) 
distinguished. 

Decision  of  Warrington,  J.  ([1907]  1  Ch.  537  ; 
76  L.  J.  Ch.  346)  affirmed. 

Howatson  r.  Webb,  [1908]  1  Ch.  1  ;  77  L.  J. 
[Ch.  32;  97  L.  T.  730;  W.  N.  211  ;  52  Sol. 

Jo.  11— C.  A. 

20.  Validity  of  —  Misrepresentation  as  to 
JVature  and  Character  of  Deed.'\ — A  married 
woman  was  induced  by  her  husband's  misrepre- 
sentations to  execute  a  deed  by  which  in  fact  she 
mortgaged  her  reversionary  interest  in  a  sum  of 
money  and  covenanted  to  repay  the  sum  advanced 
upon  mortgage  with  interest.  The  money  was 
advanced  to  her  husband,  and  she  did  not  receive 
any  part  of  it.  When  she  executed  the  deed,  her 
husband  asked  her  "to  sign  a  paper  "  because  it 
might  make  things  easier  for  him  in  case  he 
should  require  any  money  later,  and  she  signed 


the  document.  Nothing  was  said  about  her 
becoming  liable  to  repaj^  any  money  her  husband 
had.  lu  an  action  against  her  for  foreclosure 
and  to  recover  the  sum  advanced  with  interest 
upon  her  covenant  to  pay,  the  judge  found  that 
she  understood  that  she  was  signing  a  document 
in  the  nature  of  a  power  of  attorney  to  enable 
her  husband  to  raise  money  at  some  future  time, 
and  if  necessity  arose  to  create  some  charge  upon 
her  revei'sionary  interest ;  that  the  document 
which  she  signed  was  of  a  different  nature  and 
character  from  that  which  she  thought  she  was 
signing ;  and  that  she  had  no  idea  that  the 
document  created  an  immediate  mortgage  of  her 
reversionary  interest  or  contained  a  covenant  by 
her  to  repay  the  advance,  nor  had  she  any  in- 
tention to  execute  any  document  imposing  a 
personal  liability  on  herself. 

Held — that  the  deed  was  not  binding  upon 
her,  as  upon  the  issue  of  non  est  factum  the  deed 
must  be  held  not  to  be  her  deed  ;  and,  further, 
that  even  if  the  charge  on  her  reversionary  in- 
terest was  valid,  the  covenant  to  pay  principal 
and  interest  was  void. 

Howatson  v.  Wehh  (sujira')  distinguished. 

Bagot  v.  Chapman,  [1907]  2  Ch.  223  ;  76  L.  J. 
[Ch.  523  ;  23  T.  L.  R.  562— Eady,  J. 

21.  Fictitious  Deeds  —  Knowledge  of  Third 
Party  —  Non-disclosure  —  Party  to  Deceit — 
Hahility  for  Damages.'\ — Though  a  person  may 
be  deceived  by  another  with  the  knowledge  of  a 
third  person,  if  that  third  person  is  not  party  to 
the  deceit,  and  owes  no  legal  duty  or  obligation 
to  the  person  deceived,  and  does  nothing  but  pre- 
serve silence,  then,  however  morally  blameworthy 
he  may  be  in  standing  by  and  not  preventing 
the  deceit  being  carried  into  effect,  he  cannot  be 
held  liable  in  an  action  for  damages  at  the 
instance  of  the  party  deceived. 

The  defendant  C.  was  well  aware  that  he  had 
been  defrauded  by  the  defendant  W.  by  means 
of  certain  fictitious  leases  which  had  been  mort- 
gaged to  him  by  W.  C.  received  notice  that  his 
mortgage  would  be  paid  off  by  the  plaintiff,  who 
was  about  to  advance  his  money  on  the  faith  of 
the  fictitious  leases.  In  answer  to  the  defendant 
C's  invitation,  the  leases  were  inspected,  and  the 
transaction  was  carried  through.  The  defendant 
C.  was  paid  off  out  of  the  plaintiff's  money  and 
executed  a  reassignment  of  the  so-called  lease- 
hold premises  as  if  they  had  had  a  genuine 
existence. 

Held — that  the  defendant  C.  was  liable  to  the 
plaintiff  for  the  damage  suffered  by  him  by  reason 
of  his  having  advanced  his  money. 

Marnham  v.   Weaver,  (1899)  80  L.  T.  412— 

[Romer,  J 

22.  Husband  and  Wife — Security  given  by 
Wife  for  Husband's  Debts — Security  obtained  by 
Wife^f  Trustee  —  Pressure  — -  Concealment  — 
Validity.] — ^D.,  the  husband  of  the  respondent, 
was  in  business  in  Jamaica,  and  was  in  pecuniary 
difficulties  and  indebted  to  the  appellants,  whose 
agent  in  Jamaica  was  C.  C.  was  an  executor 
and  trustee  of  the  will  of  Mrs.  D.'s  father.  Her 
father  died  in  January,  1898,  and  Mrs.  D.  was 

31-2 


967 


MISREPEESENTATION   AND   FRAUD. 


968 


Misrepresentation— 0'«^/?(?<erZ. 

entitled  to  one-fifth  of  lier  father's  residuaiy 
estate.  It  was  arranged  that  0.  should  have  a 
security  for  £1,000  on  Mrs.  D.'s  property  pre- 
pared, "and  that  1).  should  get  her  to  sign  it. 
Accordingly,  in  August,  1 898,  it  was  prepared  by 
C'.'s  solicitors  from  his  instructions.  C.  gave  it 
to  D.  ;  D.  got  his  wife  to  sign  it. 

Held — that  it  was  quite  impossible  to  uphold 
the  security  given  by  Mrs.  D.,  as  it  was  open  to 
the  double  objection  of  having  been  obtained  by 
a  trustee  from  his  re.stni  que  tnist  by  pressure 
through  her  husband,  and  without  independent 
advice,  and  of  having  been  obtained  from  his 
wife  by  pressure  and  concealment  of  material 
facts;  ihat  the  document  was  very  different 
from  what  Mrs.  D.  supposed  it  to  be,  and  was  a 
document  of  the  true  nature  of  which  she  had  no 
conception  :  that  it  was  impossible  to  hold  that 
C.  or  the  appt'llants  were  unaffected  by  such 
pressure  and  ignorance,  as  they  left  everything 
to  D.,  and  must  therefore  abide  the  conse- 
quences. 
TuBNBULL&Co.  r.  DuvAL,  [1902]  A.  C.  429; 

[71  L.  J.  P.  C.  84  ;  87  L.  T.  154  ;  18  T.  L.  E. 

521— P.  C. 

23.  I/i.sura/ice  Coiiijidinj — Folici/ — yo  Insur- 
ahle  Interest  —  Innocent  3Ii!<rej)7e.ient(ition  by 
Agent  as  to  Validity  of  Policy — Eecoxery  of 
I'reiniunis paid  on  Void  Policy — Life  Assurance 
Act,  1774  (14  Geo.  3,  c.  48),  «.  \— Gaming  Act, 
1845  (8  &  9  Vict.  c.  1U9),  s.  18.]— Where  a  con- 
tract has  been  entered  into  through  an  innocent 
misrepresentation,  the  person  on  whose  behalf  it 
is  made  is  not  entitled  to  retain  the  money  paid 
by  the  other  party. 

*The  respondent,  a  collier,  effected  through  an 
agent  of  the  appellant  company  an  insurance  on 
a  life  in  which  the  respondent  had  no  insurable 
interest.  The  justices  found  that  the  agent 
knew  this  and  yet  informed  the  respondent  that 
the  policy  would  be  "  all  right  "  and  the  money 
woukl  be  paid  on  the  death  of  the  assured.  The 
respondent  effected  the  assurance  relying  on  this 
statement.  The  respondent,  having  been  advised 
that  the  policy  was  Iwid,  as  he  had  no  insurable 
interest,  claimed  the  retuin  of  the  premiums. 
The  justices  held  that  the  respondent  was  entitled 
to  the  return  of  the  premiums. 

Held — that  the  man  with  whom  the  respon- 
dent negotiated  was  skilled  in  insurance  matters 
and  any  statement  made  by  him  would  be  justly 
relied  upon  ;  that  there  was  evidence  on  which 
the  justices  could  come  to  the  conclusion  that  the 
representation  led  the  respondent  to  believe  that 
the  policy  would  be  valid  and  effective  in  law  ; 
and  that  the  justices  were  right. 

Decision  of  Div.  Ct.  ((1902)  18  T.  L.  R. 
425)  affirmed. 

EiiiTisH  Workman's  and  General  Assurance 
[Co.,  Ld.  r.  CUNLIFI-E,  (19U2)  18  T.  L.  K.  502 

— C.A. 

24.  Mortgagor's  Signatwe  obtained  by  his 
Solicitor's  FruvdJ] — K.  who  was  not  a  man  of 
much   education,    employed  E.  a  solicitor.     K. 


;  signed  a  deed  which  E.  advised  him  was  neces- 
!  saiy.  The  deed  was  a  mortgage.  E.  applied 
j  the  mortgage  money  to  his  own  uses,  paid  interest 
I  on  the  mortgage  to  the  mortgagees  for  some  time, 
I  and  then  absconded.  K.  brought  an  action  to 
obtain  a  declaration  that  the  mortgage  was 
void. 

I      Held— that  K.'s  recollection  of  the  circum- 
stance  of    the   execution   of   the  deed  was  an 
:  absolute  blank  ;  he   never   meant  to  execute  a 
mortgage  ;  he  was  never  told  that  the  true  effect 
of  the  deed  was  a  mortgage  ;  he  had  absolute 
confidence  in  E.  and  executed  any  deed  relating 
to  his  property  that  E.  put  before  him,  but  K, 
knew   that  he   was  doing   something   with  his 
!  property   when   the   deed  was   put  before  him. 
Therefore    the   mortgage   was   a   valid  deed  as 
'  against  K.  in  the  hands  of  the  mortgagees. 
King  r.  Smith.  [1900]  2  Ch.  425 ;  (19  L.  J.  Ch. 
I      [598  ;    83    L.   T.    815  ;    16   T.   L.    R.   410— 

Farwell,  J. 


MISTAKE. 

And  see  Arbitration,  17, 30  ;  Auctions, 
11,  12,  14;  Bankers,  39;  Bank- 
ruptcy, 203  ;  Wills,  67-89. 

1.  Cablegrams— Mistalte— Parties  not  at  One 
—Onus  probandi.]  —  Falck,  the  plaintiff  and 
a])pellant,  was  a  shipowner  residing  in  Norway. 
AVilliams,  the  respondent,  was  a  shipbroker  in 
Sydney,  New  South  Wales.  Buch  was  a  ship- 
broker  and  chartering  agent  at  Stavanger,  in 
Korway.  Falck  did  a  good  deal  of  business  with 
Williams.  Buck  and  Williams  corresponded  by 
means  of  a  telegraphic  code,  or  rather  a  combina- 
tion of  two  codes  arranged  between  them.  Falck 
sued  Williams  for  breach  of  a  contract  of  affreight- 
ment to  load  the  Semiramis  with  a  caigo  of 
copra,  in  Fiji,  for  delivery  in  ihe  United  Kingdom 
or  some  port  in  Europe. 

Williams  understood  the  proposal  made  to  hnn 
to  be  a  proposal  for  carriage  of  a  cargo  of  shale 
to  be  loatled  at  Sydney  and  delivered  at  Barce- 
lona, and  he  accepted'  the  proposal  under  this 
impression.  Both  parties  acted  in  good  faith,  and 
the  mistake  was  unintentional. 

Held— that  it  was  the  duty  of  the  appellant, 
as  plaintiff,  to  make  out  that  the  construction 
he  put  upon  Buch's  telegram  was  the  true  one, 
and  that  he  must  fail  if  the  message  was 
ambiguous— as  it  was  in  fact.  If  the  respondent 
h:id  been  maintaining  his  construction  as  plain- 
tiff he  would  equally  have  failed.  It  was  not 
for  the  Court  to  determine  what  was  the  true 
I  construction  to  be  put  on  Buch's  telegram. 
Falck  r.  W^illiams,  [1900]  A.  C.  1'6;  6^L.  J. 

2.  Mistalie  as  to  Law—Compromise—Settiiig 
aside— ^(mi\  fides.]— A  compromise  will  not  t)e 
set  aside  merely  because  one  party  to  it  put 
forward  a  clain'i  which  was  in  law  incapable  oi 


969 


MISTAKE. 


97C 


being  supported,  if  it  was  put  forward  in  good 
faith. 

HOLSWORTHY  URBAN  DISTRICT  COUNCIL  V. 
[HOLSWORTHY  RURAL  DISTRICT  COUNCIL, 
[1907]  2  Ch.  62  ;  76  L.  J.  Ch.  389  ;  71  J.  P. 
330;    23   T.   L.   R.  452;    5   L.   G.   R.   791  — 

WaiTington,  J. 

3.  Moneij  credited  hij  Plauitiff'.t  Jlii^taJte  to 
Defendant  in  an  Action — Receipt  in  full  (jiceit 
by  Pl/iintiff — Defendant's  Mala  fides — Recocerij 
of  Mo neij  credited  as  Money  had  and  received.^ 
— An  allowance  in  account  made  by  a  plaintiff 
to  a  defendant  untler  a  mistake  of  fact  which 
was  known  to  the  defendant,  and  of  which  he 
uufaiilj'  took  advantage,  entitles  the  plaintiff 
to  recover  the  amount  of  that  account  from  the 
defendant  as  money  had  and  received  by  him  to 
their  use. 

In  general  a  plaintiff  who  has  given  the  defen- 
dant in  an  action  credit  for  a  sum  ou  account 
and  been  paid  after  writ,  cannot  be  allowed  to 
re-open  the  matter  either  by  suing  afresh  upon 
the  same  cause  of  action  or  by  suing  for  the 
amount  for  which  he  wrongly  gave  credit  as 
money  hnd  and  received  to  his  use.  There  must, 
however,  be  bond  Jides  on  the  part  of  the  party 
who  has  got  the  benefit  of  his  opponent's  payment 
in  order  to  bring  the  principle  enunciated  into 
force.  Therefore,  if  the  person  enforcing  a  pay- 
ment under  legal  process  has  therein  taken  an 
nnfair  advantage  or  acted  unconscientiously, 
knowing  that  he  had  no  right  to  the  money,  the 
principle  may  not  prevent  the  defendant  fi'om 
recovering  the  money  back.  A  similar  limitation 
applies  to  the  converse  case  where  the  plaintiff 
has  on  the  face  of  the  writ  credited  the  defendant 
with  the  payment  of  a  sum  of  money  on  account 
which  the  defendant  must  have  known  to  have 
been  so  credited  by  a  mistake  on  the  plaintiff's 
part. 

Ward  &  Co.  r.  Wallis,  [1900]  1  Q.  B.  675  ;  69 

[L.  J.   Q.  B.  423  ;  82  L.  T.  261  ;  16  T.  L.  R. 

193 — Kennedy,  J. 

4.  Money  })aid  in  Mixtalte  of  Fact — Liahilify 
to  Refund.']  —Whatever  may  Ijc  the  true  position 
of  the  defendant  in  an  action  brought  to  recover 
money  paid  to  him  in  mistake  of  fact,  he  is  liable 
to  refund  it  if  it  be  established  that  he  dealt  as 
a  principal  with  the  person  who  paid  it  to  him. 

Whether  he  will  be  liaV^le  if  he  dealt  as  an 
agent  with  such  a  person  will  depend  upon 
whether,  before  the  mistake  is  discovered,  he  has 
paid  over  the  money  he  received  to  his  principal, 
or  has  settled  such  an  account  with  his  principal 
as  amounts  to  payment,  or  has  done  something 
which  has  so  prejudiced  his  position  that  it  would 
be  inequitable  to  require  him  to  refund. 

Kleinwort,  Sons  &  Co.  t-.  Dunlop  Rubber 
[Co.,  (1907)  97  L.  T.  263  ;  23  T.  L.  R.  696 

— H.  L.  (E.). 

5.  Money  paid  vnder  Mistahe  of  Fact — Paid, 
to  Ayent — Accountedfor  to  Principal — Recorery.] 
— A  trader  paid  to  a  railway  company  a  lump  sum 
as  a  "  through  charge  "  for  the  carnage  of  goods 
over  their  own  line  and  over  that  of  another 
company   with    whom   the  contract  of  carriage 


had  been  made.  The  recipient  company  accounted 
for  such  money  to  the  contracting  company. 

The  trader,  discovering  subse(iuent]y  that  an 
overcharge  had  fas  l^e  alleged  been  made),  claimed 
to  recover  a  portion  of  the  charge  from  the 
recipient  company. 

Held — that  he  could  not  do  so,  since  the 
money  had  been  received  by  innocent  agents  and 
settled  for  in  account  with  their  principals  before 
complaint  made,  and  that  this  principle  applied 
also  to  the  share  due  (as  between  the  companies) 
to  the  recipient  company,  for  there  had  been 
a  lump  sum  payment  under  a  contract  to  which 
such  company  was  not  a  party. 

Taylor  r.  Metropolitan  Ry.  Co.,  [1906]  2 

[K.  B.  55  ;  75  L.  J.  K.  B.  735  ;  95  L.  T.  149  ; 

22  T.  L.  R,  479— Div.  Ct. 

6.  3/oney  Paid  under  Mistal/e  of  Fact — Rates 
for  Supply  of  Water — Over-payment — Voluntary 
Payment  —  Grand  Junction  Watericurlis  Act, 
1856  (19  &  20  Vict.  c.  c.xvi.),  s.  4.]^The  plaintiff, 
who  occupied,  as  assignee  of  a  sub-lessee,  a  house 
on  the  estate  of  the  Bishop  of  London,  was  on 
that  account  entitled,  under  the  water  com- 
pany's special  Act,  to  a  supply  of  water  at  a 
lower  rate  than  the  occupiers  of  houses  not  ou 
that  estate  were  liable  to  pay.  The  plaintiff  for 
years  paid  water  rates  on  the  highest  scale, 
neither  he  nor  the  water  company  knowing  that 
his  house  was  ou  that  estate — a  fact  not  apparent 
on  the  face  of  his  assignment.  In  an  action  to 
recover  back  the  sums  so  overpaid. 

Held — that  the  payments  were  not  voluntary 
payments  ;  that  they  were  made  under  a  mistake 
of  fact;  and  that  therefore  they  were  recoverable 
back. 

Meadows  r.  Grand  Junction  Waterworks 

[Co.,  (1905)  69  J.  P.  255 ;  21  T.  L.  R.  .538  ;  3 

L.  G.  R.  910— Div.  Ct. 


7.  Money  paid  under  a  Mistalte  of  Fact  to 
Banlicrs  —  Credited  by  Ranh  to  PrincijtaVs 
Account — Recorery  of  Money  so  paid  from  the 
Ranh  —  Position  of  Ranhers.] — The  plaintiffs 
owed  to  K.  &  Co.  two  sums  of  money,  which 
had  been  assigned  by  K.  &  Co.,  the  one  to  B., 
and  the  other  to  the  defendants.  By  an  error 
both  sums  were  paid  to  tlie  defendants,  who 
thereupon  credited  them  to  K.  &  Co.'s  account 
with  them,  which  was  largely  overdrawn,  K.  & 
Co.  knew  that  one  payment  must  have  been  made 
in  error,  but  the  defendants  believed  both  sums 
to  have  been  riglitly  paid  to  them. 

Held  —  that  under  the  circumstances  the 
plaintiffs  could  recover  the  sum  erroneously  paid, 
as  being  money  received  by  the  defendants  to 
their  use.  The  defendants  could  only  resist  such 
a  claim  by  showing  that  they  were  merely 
intermediaries,  who  had  passed  on  the  money 
before  their  principal  informed  them  of  the 
mistake,  whereas  in  fact  they  had  received  the 
money  as  assignees. 

yewall  v.  Tonilinson  ((1871)  L.R.  6  C.  P.  405  ; 
25  L.  T.  382)  followed. 

Decision   of   Bigham,  J,   {[A  W.  R.  541  ;   19 
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T.  L.  1\.  427  ;    8  Com.  Cas.  277)    affirmed  on 

different  grounds. 

Continental     Caoutchouc     and     Gutta 

[Perch A  Co.  r.  Kleinwoet   Sons  &  Co., 

(1904)  52  W.  K.  489  ;  90  L.  T.  474  ;  20  T.  L.  R. 

403  :  9  Com.  Cas.  240— C.  A. 

8.  Mone[i  pu'nl  vnder  Mistake  of  Fact  — 
Hccocerii — Cheque— ^' Certified"  Cheque — Altera- 
tion— For(jerii — Payment  th rough  Clearing-house 
— LiahiJitg  for  Loan — Delay.']  —  A  customer  of 
the  respondent  bank  drew  a  cheque  upon  that 
bank  ft)r  live  dollars,  and  had  the  cheque  certified 
by  the  bank  as  good.  The  customer  thereupon 
inserted  the  word  "hundred"  after  the  "five" 
and  paid  the  cheque  so  altered  into  the  appellant 
bank  and  opened  an  account  there,  and  he  drew 
against  the  amount  which  was  placed  to  his 
credit.  The  appellant  bank  presented  the  cheque 
through  the  clearing-house,  and  it  was  paid  by 
the  respondent  bank.  The  next  day  the  respon- 
dent bank  discovered  the  fraud,  and  claimed 
repayment  of  49.5  dollars  from  the  appellant  bank. 
It  was  proved  that  certified  che(iues,  apparently 
in  order  and  presented  through  the  clearing-house, 
were  pai(l  by  bankers  as  a  matter  of  course,  and 
it  was  not  usual  for  bankers  to  turn  to  their 
customers'  account  on  the  day  of  presentment  to 
see  whether  there  was  anything  wrong  before 
passing  the  cheques,  but  it  was  usual  to  check  the 
returns  with  the  customers'  account  the  next  day. 

Held — that  the  respondent  bank  was  entitled 
to  recover  the  495  dollars  as  money  i)aid  under  a 
mistake  of  fact. 

Kelhi  V.  Solari  ((1841)  9  M.  &  W.  54  ;  11  L.  J. 
Ex.  10)  followed. 

Decision  of  the  Supreme  Court  of  Canada  (31 
Can.  Sup.  Ct.  Rep.  344)  affirmed. 
Imperial    Bank    of    Canada    v.    Bank   of 

[Hamilton,  [1903]  A.  C.  49  ;  72  L.J.  P.  C.l; 

51  W.  R,  289  :  87  L.  T.  457  ;  19  T.  L.  R.  56— 

P.  C. 

9.  Mutual  MistaJ/e  —  Agreement  to  Assign 
J'olicg  on  Life  of  a  Third  Person — Assured  in 

fact  Bead  at  Pate  of  Agreement — Knoioledge  or 
Suspicion  of  one  Party  before  Assignment  — 
Assignment  Set  Aside.] — Plaintiifs  agreed  to  sell 
to  defendants  a  policy  on  the  life  of  D.,  whom 
they  both  believed  to  be  alive.  D.  was  in  fact 
dead  at  the  time,  and  defendants  had  reason  to 
suspect  the  fact ;  but  allowed  plaintiffs  to  execute 
the  formal  assignment,  without  informing  them 
of  the  fact. 

Held — that  the  material  date  was  the  date  of 
the  contract;  that  both  i)arries  contracted  on  the 
basis  of  D.  being  alive,  and  therefore  at  law  (apart 
from  er[uity)  the  conti'act  could  not  beenfoiced  ; 
that  the  defendants  by  impro})erly  taking  the 
assignment  could  not  improve  their  i)osition  ; 
and  that  the  assignment  must  be  set  aside. 

Decision  of  Kekewich,  J.,  ([1903]  1  Ch.  453  ; 
72  L.  J.  Ch.  223  ;  51  W.  R.  394  ;  88  L.  T.  12  ;  19 
T.  L.  R,  162)  affirmed. 

Scott  c.  Coulson,  [1903]  2  Ch.  249;   72  L.  J. 
[Ch.  COO;  19  T.  L.  R.  440— C. A. 

10.  Mutual  Mi.stahe — Loan  (f  Money— Interest 
and  Percentage  of  Xet  Profits— Audit  to  be  Final 


— Auditor  ignorant  of  this — Account.] — A.  T. 
advanced  a  loan  to  J.  C.  at  a  certain  rate  of 
interest  and  a  percentage  of  the  net  profits  of 
J.  C.'s  business.  Both  contemplated  and  intended 

1.  that  the  audit  of  the  books  should  be  made  by 
an  accountant  who  knew  not  that  as   between 

I  them  his  audit  was  to  be  final  and  conclusive. 
Throughout  the  period  during  which  audits  were 
made  by  the   auditor,    the    parties    understood 

!  and  believed  that  the  auditor  knew  this.  The 
auditor,  however,  was  ignorant  of  it,  and,  had  he 
known  it,  he  would  have  audited  the  books  some- 
what differently. 

Held — that  the  auditor   had   not   made  the 
audit  contemidated  by  the  parties,   and  that  a 
new  account  must  be  taken. 
Teacher  r.  Calder,  [1899]  A.  C.  451— H.  L. 

[(So.) 

11.  Tender  and  Accejrtance — Witlidraical  by 
Contractor  on  Ground  of  Mist  alt  e — Breach  of 
Contract  —  Baniages.] —  The  defendants,  in 
answer  to  advertisements  of  the  plaintiffs, 
tendered  for  a  supply  of  coal  for  a  period  of 
one  year,  and  the  i)laintiffs  duly  accepted  the 
tender  in  the  form  prescribed  by  the  Local 
Government  Board.  On  hearing  of  the  accept- 
ance the  defendants  withdrew  their  tender,  on 
the  ground  that  the  price  stated  therein  was  so 
stated  by  mistake.  The  plaintiffs  bought  coal 
elsewhere  at  a  higher  price  and  sued  the  defen- 
dants for  the  difference. 

Held — that  the  tender  and  acceptance,  in  the 
form  prescribed  by  the  Local  Government  Board, 
constituted  a  complete  contract,  that  the  defen- 
dants were  not  entitled  to  withdraw  tlieir  tender 
after  such  acceptance,  and  that,  in  the  absence 
of  evidence  of  vtala  fdes,  the  plaintiffs  were 
entitled  to  hold  the  defendants  to  the  terms  of 
such  contract. 
Islington  Union  v.  Brentnall  and  Cleland 

[(1907)   71    J.   P.    407;  5    L.  G.   R.  1219  — 

Div.  Ct. 
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I.  Claims  for  Interest  . 

II.  Loans  by  Money-lenders 
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And  .•<ee  titles  Evidence  ;  Practice  and 
Procedure,  42,  316. 

I.  CLAIMS  FOR  INTEREST. 

Aud  see  Bankruptcy,  163,  262,  263,  280  ; 
Compulsory  Purchase,  37;  In- 
come Tax  ;  Lien  in  Equity,  1 ; 
i'ractice  and  procedure,  232, 
233 ;  Trusts,  55. 
1.  Arrears  of  Biridends — Interest  thereon — 
Compound  Interest.] — The    Court    having   held 
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Claims  for  Interest—Co nti?ived. 
that  certain  parties  were  entitled  to  be  refunded 
certani  moneys  with  six  years'  aiTears  of  the 
dividends  accrued  thereon,  the  parties  claimed 
to  be  entitled  to  interest  on  the  dividends  so 
directed  to  be  refunded. 

Held,  following  Si/Mone  and  Hawh  Moor 
■Coal  Co.  V.  Edey,  [19U0]  1  Ch.  167,  infra,  that 
It  would  be  contrary  to  the  practice  of  the  Court 
to  aUow  anything  in  the  nature  of  compound 
interest,  and,  theref.ire,  that  the  claim  to  interest 
on  the  dividends  must  be  disallowed.  j 

tx   RE  Magheeamorxe's    (Lord)    Estate  • ! 
[Hogg  r.  Hogg,  [1901]  W.  X.  152  ;  36  L   j' 
N.  C.  377 ;  111  L.  T.  Jour.  275— Byrne,  J.' 

2.  Company  hi  Liquidation—Sale  hy  Liqui- 
dator to  himself— Sale  Set  Aside— Interest  on 
Bents  and  Profits.]— Where  the  sale  of  an  under- 
taking of  a  company  effected  by  its  liquidator, 
nominally  to  another  company,  but  really  to  him- 
self, had  been  set  aside  on  the  ground  of  fraud, 
and  the  re-transfer  of  the  undertaking  to  the 
original  company  had  been  ordered  : — 

Held — that  the  liquidator,  being  in  a  fiduciary 
capacity,  should  repay  the  rents  and  profits  which 
bad  accrued,  but  that  he  was  not  to  be  charged 
with  interest  on  the  same. 

SiLKSTONE  AND  HAIGH  MoOR  CoAL  CO.  V  EdEY 

[1900]    1   Ch.  167  ;  69  L.  J.  Ch.  73  ;  48  W.  k! 

137 — Stirling,  J. 

3.  Tradesman's  Account  —  Interest  —  Implied 
Agreement  by  Customer  to  Pay .']— Timing  a 
period  of  ten  years  a  tradesman  had  delivered  to 
a  customer,  since  deceased,  a  yearly  account,  in 
which  it  was  stated  that  interest  would  be 
charged  on  all  sums  due  for  more  than  three 
years.  The  customer  never  objected  to  the 
charge,  and  had  from  time  to  time  made  pay- 
ments on  account  generally. 

Held — that  the  reasonable  inference  from  the 
facts  was  that  the  deceased  dealt  with  the  trades- 
man   on    the  footing  that  he  was  to  pay  him 
interest  after  the  lapse  of  three  j-ears,  and  that  i 
the  tradesman  was  entitled  to  prove  against  the  [ 
deceased's  estate  for  interest  on  that  footing. 


(b)  Concealment  of  Identity. 


b.  Loan  of  Money— Concealment  of  Identity  of 

Lender  — Materiality— Bight   of  Borrower  to 

repvdiate.]~T\xe  plaintiff,  a  mone'y-lender,  whose 

reputation  was  such  that  the  defendant  would 

I  not  have  dealt  with  him,  by  fraudulently  con- 

j  cealmg  his  identity  induced  the  defendant  to 

j  borrow  money  from  him.     On  discovering  the 

j  plaintiff's  fraud  the  defendant,  within  a  re.ason- 

able  time,  repudiated  the  contract. 

Held— that  he  was  entitled  so  to  do,  tne  fraud 
being  material  to  the  inducement  which  brought 
about  the  contract, 

Gordon  v.  Street,  [1899]  2  Q.  B.  641  ;  69L  J 

[Q.  B.  45  ;  48  W.  R.  158  ;  81  L.  T.  237  ;  'l5 

T.  L.  R.  445-C.  A. 

6.  Loan  of  Money— Concealment  of  Identity  of 
Lender— Borrower's  right  to  Bepudiate.^—O'K. 
borrowed  £135  from  a  money-lender  whose  real 
name  was  L.,  but  who  on  the  occasion  of  the  loan 
described  himself  as  carrying  on  business  as  C. 
O'K.  passed  his  promissory  note,  pavable  to  C. 
for  £200,  whereof  £65  represented 'interest  on 
the  loan.  The  loan  was  repayable  by  four 
instalments  of  £50  each,  with  the  condition  that 
upon  default  in  payment  of  any  one  instalment 
the  entire  balance  then  due  on  foot  of  the  note 
was  to  become  payable  at  once.  O'K.  made 
default  in  payment  of  the  third  instalment, 
whereupon  an  action  was  brought  against  him  by 
L.,  trading  as  C,  for  £100,  being  the  amount  of 
the  two  remaining  instalments'".  Upon  motion 
for  final  judgment,  it  appeared  that  O'K.  must 
have  beeu  aware  that  C.  was  trading  under  a 
fictitious  name,  although  he  swore  that  he  did 
not  know  that  the  real  lender  was  L.  He 
further  swore  that  he  would  not  have  borrowed 
the  money  if  he  had  known  that  the  real  lender 
was  L.,  whom  he  knew  to  be  an  exacting  money- 
lender. 


Decision  of  Cozens-Hardy,  J.  reversed. 

Ik  re  Anglesey  (Marquis  of),  Willmot  t. 

[Gardner,   [19ol]   2  Ch.  548  ;  70  L.  J.  Ch. 

810  ;  49  W.  R.  708  ;  85  L.  T.  175— C.  A. 

11.  LOANS  BY  MONEY-LENDERS. 

And  see  titles  Bills   of  Sale,  No.   3  ; 
Evidence. 

(a)  Bargains  with  Expectant  Heirs. 

4.  Doctrine  of  Court  of  Chancery  with  respect 
to  Bargains  icith  Expectant  Heirs  —  Loan  to 
Farmer.] — The  authorities  as  to  the  doctrine  of 
the  Court  of  Chancery  with  respect  to  bargains 
with  expectant  heirs  have  no  application  to  a 
case  of  a  loan  by  a  money-lender  to  a  farmer. 
Gordon  v.  Fowler,  (1901)  17  T.  L,  R.  243— 

|C.  A. 


Held— that  O'K.  should  be  at  liberty  to  defend 
the  action  on  the  terms  of  lodging  in  Couit 
within  a  week  the  balance  due  of  the  principal 
sum  advanced  with  interest  at  5  per  cent.,  to 
abide  the  further  order  of  the  Court,  the  cosis  of 
both  parties  in  that  event  to  be  costs  in  the 
cause,  but  in  default  of  so  doing  the  plaintiflE 
should  have  judgment  with  costs. 

Gordon  v.  Street  ([1899]  2  Q.  B.  641  ;  69  L.  J. 
Q.  B.  45  ;  48  W.  R.  158  ;  81  L.  T.  237  ;  15  T.  L. 
R.  445— C.  A.,  supra)  followed. 

Levin  t:  O'Keefe,  [1900]  2  Ir.  R,  628— Q.  B. 

[Div. 

III.  THE   MONEY-LENDERS  ACT,  1900. 

(a)  Scope  of  Act. 

7.  "  Business  not  hari7ig  for  its  primary  object 
the  Lending  of  Money" — Monei/-lenders  Act,  1900 
(63  &  64  Vict.  c.  51),  s.  6  (d).]— The  plaintiff 
carried  on  business  for  many  years  as  an  art 
dealer,  and  as  an  incident  thereof  he  frequently 
took  bills  from  his  customers  in  payment  of  the 
amounts  due  from  them.  In  1 903  lie  retired  from 
business  and  sold  off  his  stock,  and  he  took  bills 
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The  Money-lenders  Act,  1900 — Contiimed. 

for  a  larL^e  portion  of  the  purchase-money.  After 
his  retirement  he  carried  on  business  as  an  art 
valuer  and  adviser,  and  he  assisted  two  businesses 
ill  which  he  was  largely  interested  by  discounting 
bills  of  the  customers  of  those  businesses,  or 
taking  bills  for  the  interest  due  to  him  on  deben- 
tures in  one  of  those  businesses.  He  also  assisted 
old  friends  and  persons  with  whom  he  had  been 
connected  in  business,  about  ten  in  all,  by 
discounting  bills  for  them. 

Held — that  the  plaintiff  did  not,  either  before 
or  after  his  retirement  from  the  business  of  an 
art  dealer,  carry  on  business  as  a  "  money-lender  " 
within  the  meaning  of  sect.  6  of  the  Money- 
lenders Act,  11)00. 

Litchfield  v.  Dreyfus,  [1906]  1  K.  B.  584  ; 
[75   L.   J.    K.    B.    447 ;  22    T.    L.    R.    385— 

Farwell,  J. 

8.  Contract  for  Loan  made  Ahroad — Contract 
hitended  to  he  performed  Abroad — Jurisdiction 
of  Court  in  England — Moiicy-lendei-s  Act  (63  & 
64  Vict.  c.  51),  s.  1.]— Sect.  1  of  the  Money- 
lenders Act,  1900,  does  not  apply  to  a  contract 
for  a  loan  made  and  intended  to  be  performed 
abroad. 

It  does  not  therefore  apply  to  a  loan  made  in 
India  by  an  Indian  firm  to  an  officer  stationed 
there,  the  loan  to  be  repaid  in  Bombay,  even 
though  the  officer  i-eturns  to  England  before 
rei)aj'ment. 

Shrichand  &  Co.  V.  Lacon,  (1906)  22  T.  L.  R. 
[245 — Ridley,  J. 

9.  Belief — Construction — ^'^  Harsh  and  Uncon- 
scionahle  " — Judgment  not  Conclusive — 63  &  64 
Vict.  c.  51,  s.  1.]'— The  Money-lenders  Act,  1900, 
was  not  intended  to  be  merely  declaratory  of  the 
existing  law.  It  enables  a  Court  to  re-open  a 
transacticm  on  the  ground  of  excessive  interest 
or  charges,  if  the  transaction  is  "  harsh  and  un- 
conscionable, or  is  otherwise  such  that  a  Court 
of  Equity  would  give  relief." 

Upon  the  true  construction  of  these  words  it 
is  not  necessary  that  the  transaction  should  be 
of  such  a  nature  that  a  Court  of  Equity  would 
give  relief  :  it  is  sufficient,  if  it  be  "  harsh  and 
unconscionable,"  tiiese  words  not  being  limited 
in  any  way  by  the  succeeding  clause. 

The  Bankruptcy  Court  can  give  relief  under 
sect.  1  (8).  even  though  the  debtor  has  allowed 
jutlgment  to  go  against  him  without  asking  for 
relief  in  the  action. 

In    ee  A  Debtor,  Ex  parte  the   Debtor, 

[1903]  1  K.  B.  705  ;  72  L.  J.  K.  B.  382  ;  51 

W.  E.  370  ;  88  L.  T.  401  ;  19  T.  L.  R.  288 ;  10 

Manson,  130— C.  A. 

(b)  Registration. 

10.  Carrying  on  other  Business — Lending 
]\Ioney  in  the  Course  of  that  Business — Surveyor 
and  Valuer  (63  iV:  64  Vict.  c.  51),  ss.  2,  6.]  — 
The  plaintilf,  who  carried  on  business  as  an 
auctioneer,  surveyor,  and  valuer,  was  in  the 
habit  of  advancing  money  upon  bills  of  sale  to 
any  person,  against  whom  there  was  no  personal 


objection,  where  the  security  was  sufficient, 
charging  15  per  cent,  interest.  He  did  so  because 
by  that  means  he  obtained  a  valuation  fee 
in  the  first  instance,  and  the  business  brought 
him  into  contact  with  a  class  of  persons  from 
whom  he  got  other  business.  He  never  lent 
money  on  personal  security. 

Held — that  the  plaintiff  carried  on  a  hond 
fide  business  not  having  for  its  primary  object 
the  lending  of  money,  in  the  course  of  which 
and  for  the  purposes  whereof  he  lent  money 
within  the  meaning  of  6  (d)  of  the  Money- 
lenders Act,  1900,  and  that  therefore  he  did  not 
require  to  be  registered  as  a  money-lender. 

FURBER  r.  Fieldings,  Ld.,  (1907)  23  T.   L.  E. 
[362— Phillimore,  J. 

11.  Contract  icithout  heing  Begistered — Bro- 
Jiihited  Act — Illegal  Contract — Money-lenders 
Act,  1900  (63  &  64  Vict.  c.  51),  ss.  1,  2.]— Where 
a  statute  imposes  a  penalty  for  doing  or  omitting 
to  do  some  act,  not  merely  for  revenue  purposes, 
but  partly  or  wholly  for  the  public  benefit,  such 
act  or  omission  must  be  regarded  as  illegal. 

Therefore,  if  a  money-lender  who  ought  to  be 
registered  under  sect.  2  of  the  Money-lenders 
Act,  1900,  is  not  registered,  and  yet  enters  into 
an  agreement  with  or  takes  any  security  from  a 
borrower,  his  contract  is  illegal  and  unenforceable. 

In  such  a  case  the  transaction  cannot  be 
reopened  under  the  provisions  of  the  statute. 

Victorian  Daylesford  Syndicate  r.  Dott, 
[1905]  2  Ch.  624  ;  74  L.  J.  Ch.  673  ;  21 
T.  L.  R.  742  ;  54  W.  R.  231  ;  93  L.  T.  627— 

Buckley,  J. 

12.  Contract  without  heing  Begistered — Bro- 
hihited  A'-t—Bleqal  Contract  —Money-lenders 
Act,  1900  (63  &  64  Vict.  c.  51),  ss.  1,  2.]'— Where 
a  statute  imposes  a  penalty  fordoing  or  omitting 
to  do  some  act,  not  merelj^  for  revenue  purposes, 
but  partly  or  wholly  for  the  public  benefit,  such 
act  or  omission  must  be  regarded  as  illegal. 

Therefore,  if  a  money-lender  who  ought  to  be 
registered  under  sect.  2  of  the  Money-lenders 
Act,  1900,  is  not  registered,  and  yet  enters  into 
an  agreement  with  or  takes  any  security  from  a 
borrower,  his  contract  is  illegal  and  unenforce- 
able, but  the  borrower  can  recover  any  securities 
given  by  him 

Victoria  n  Da  i/lesfo  rd  Si/  ndicate  \.  Bolt  {[1 905  ] 
2  Ch.  624  ;  74  L.  J.  Ch.  673  ;  21  T.  L.  R.  742— 
Buckley,  J.  supra')  approved. 

Decision  of  Kekewich,  J.  (53  W.  R.  678  ;  92 
L.  T.  822  ;  21  T.  L.  R.  491)  affirmed. 

Bonnard  ),'.  Dott,  [1906]  1  Ch.  740;  75  L.  J. 
[Ch.  446  ;  94  I..  T.  656  ;  22  T.  L.  R.  399— C.  A. 

And  see  No.  16,  infra. 

13.  Money-lender  not  Begistered — Bccorery  of 
Broperty  hy  Bornnrrr — Bquitahle  Belief — Doing 
Equity— Sloney-lcnders  Act,  1900  (63  &  64  Vict. 
c.  51),  s.  2,  sub-s.  1.] — Where  a  transaction  of 
loan  and  security  is  rendered  illegal  b^'  reason  of 
the  money-lender  not  being  registei'ed  under  the 
Act,  and  the  borrower  claims  equitable  relief,  the 
Court  will  only  order  his  security  to  be  handed 
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The  Money-lenders  Act,  1900 — Continued. 
back  to  him  iipon  his  repaying  to  the  money- 
lender the  amount  borrowed. 
Lodge  r.  National  Ukion  Investment  Co., 
[1907]   1  Ch.  300  ;  7(3  L.  J.  Ch.  187  ;  1)6  L.  T. 
301  ;  23  T.  I>.  R.  187— Parker,  J. 

14.  Unregistered  Moneij-Under  —  Action  for 
ohtalniiKi  a  Loan  iij  Fraud — Money-lenders  Act, 
1900  ((J3  &  6i  Vict.  c.  51),  s.  2,  suh-s.  1.]— An 
unregistered  money-lender  can  maintain  au 
action  to  recover  damages  for  frau(iulent  mis- 
representations whereby  he  was  induced  to 
advance  money  on  loan. 

DOTT  v.  Brickwell,   (1906)  23  T.  L.  R.   61— 

[Eady,  J. 

(c)  Reopening  Transaction. 

And  see  Bankruptcy,  168. 

15.  Interest  or  Charges  Excessive — Transaction 
"  harsh  and  unconsclonaljle  "  —  "  Otherwise  such 
that  a  Court  of  Equltii  would  glre  Relief" — 
Honey-lenders  Act,  1^00  (63  &  61  Vict.  c.  51), 
s.  1.] — In  order  to  make  the  Money-lendei's  Act, 
1900,  applicable,  there  must  be  evidence  to 
satisfy  the  Court  either  that  the  interest  or  that 
the  charges  made  are  excessive  ;  and  there  must 
be  also  evidence  that  the  transaction  is  harsh 
and  unconscionable,  or  is  otherwise  such  that  a 
Court  of  Equity  would  give  relief.  Excessive 
interest  or  charges  will  not  of  themselves  suffice  ; 
there  must  be,  besides,  something  harsh  or  un- 
conscionable, or  such  circumstances  as  would 
afEord  ground  for  a  claim  for  relief  from  a  Court 
of  Equity. 

Unless  the  borrower  be  of  the  class  known 
as  expectant  heirs,  the  rule  of  equity  is  that 
assuming  him  to  be  of  full  capacity,  relief  will 
not  be  granted  unless  it  can  be  shown  that  he 
has  been  overreached,  tricked  or  deceived,  and 
that  the  money-lender  has  taken  au  unfair  and 
undue  advantage  of  his  weakness  and  necessities. 
Keither  excess  of  interest  nor  exorbitance  of 
charge  will  suffice  urdess  the  element  of  unfair 
dealing  is  found  to  have  existed. 
Wilton  &  Co.  r.  Osborn,  [1901]  2  K.  B.  110  ; 

[70  L.  J.  K.  B.  507  ;  8i  L.  T.  691  ;  17  T.  L.  K. 
431— Ridley,  J. 

Overruled  by  Samuel  v.  Xewhold,  No,  23, 
infra,  and  probably  by  No.  9,  supra. 

16.  ^' Harsh  and  uncon.^clonahle"  — Excessive 
Bonus— Money-lenders  Act,  1900  (63  &  64  Vict. 
c.  51),  s.  1.] — The  defendant  on  several  occasions 
lent  money  to  the  plaintiff,  a  company  promoter, 
taking  from  him  by  way  of  bonuses  and  for 
renewals  shares  in  various  companies  in  which 
he  was  interested. 

Held — that  although  having  regard  to  the 
nature  of  the  shares  it  was  impossible  to  assess 
their  value  at  any  given  date,  there  was  ample 
evidence  that  the  transaction  was  harsh  and 
unconscionable,  the  plaintifi  being  absolutely 
helpless  fur  want  of  money  and  compelled  to 
accept  any  terms  that  might  be  offered  to  him. 
BONNARD  r.  DoTT,  (1905)  53  W.  R.  678  ;  92 
[L.  T,  822  :  21  T.  L.  R.  491—  Kekewich,  J. 

This  case  was  before  the  C.  A.  on  another 
point.     See  No.  12,  supra. 


17.  ^' TIarsk  and  tinconsclonahle"  Transac- 
tion— Excesslrr  Interest — Order  14,  r.  1 — Monei/- 
lenders  Act,  I'JOO  (63  &.  64  Vict.  c.  51),  .v.  1.]— 
Where,  in  an  action  by  a  money-lender  to  recover 
money  lent  with  interest,  an  application  is  made 
for  leave  to  sign  tinal  judgment  under  Order  14, 
and  it  appears  on  the  face  of  the  transaction  that 
the  interest  charged  is  excessive,  the  special 
jurisdiction  conferred  by  the  Money-lenders  Act, 
1900,  comes  into  operation,  and  the  case  is  not 
one  to  which  the  procedure  under  Order  14  can 
be  applied. 

Wells  v.  Allott,  [1904]  2  K.  B.  842  ;  73  L.  J. 

[K.  B.  1023  ;  20  T.  L.  R.  799  ;  53  W.  R.  195  ; 

91  L.  T.  749— C.  A. 

18.  •'  Harsh  and  unconsclonahle" — Repay nient 
hy  Monthly  Instalments  —  Default  Clause  — 
"  Excessive  Interest^'  —  Moneif-lendirs  Act,  1900 
(63  &  64  Vict.  c.  51),  s.  1.']- The  Court  has 
jurisdiction  to  reopen  a  transaction  between  a 
boiTower  and  a  money-lentier  where  by  reason 
of  a  term  of  the  bargain,  well  understood  by  the 
lender,  but  not  by  the  borrower,  the  rate  of 
interest  is  considerahly  increased  in  the  event  of 
defaidt  in  repayment  of  any  instalment  beyond 
that  contemplated  by  the  borrower. 

Levene  v.  Greenwood,  (1904)  20  T.  L.  R.  389 

[ — ChanneU,  J. 

19.  "  Harsh  and  unconsclonahle  "  Transaction 
— Default  Clause  not  understood  by  Borrower — 
Excessive  Interest  —  Transaction  Reopened  — 
Money-lenders  Act,  1900  (63  &  64  Vict.  c.  51), 
s.  1.] — In  response  to  an  advertisement  by  a 
registered  money-lender  a  farmer  borrowed 
money.  The  advertisement  made  no  reference 
to  a  "  default  clause,"  and  spoke  merely  of  "  re- 
payment by  easy  instalments." 

The  promissory  note  given  by  the  farmer  in 
fact  contained  a  "  default  clause,"  the  effect  of 
which  was  not,  as  the  Court  believed,  understood 
by  him.     The  rate  of  interest  was  also  excessive. 

Held,  without  deciding  whether  excessive 
interest  alone  is  sufficient  evidence  that  a  trans- 
action is  harsh  and  unconscionable,  that  the 
insertion  of  the  "  default  clause  "  was  under  the 
circumstances  sufficient,  and  that  the  transaction 
must  be  reopened. 

Levene  v.  Greenwood  (  (1904)  20  T.  L.  R.  389 
— Channell,  J.,  supra)  followed. 

Wells  v.  Joyce,  [1905]  2  Jr.  R,  134— O'Brien 

[L.  C.  J. 

20.  ''  Ha)'sh  and  unconscionable '^ — ^^ Excessive 
Interest " — Money-lenders  Act,  1900  (63  &  64 
Vict.  c.  51),  s.  i.] — In  determining  whether  a 
money-lender's  conduct  has  been  "  harsh  and 
unconscionable "  the  Court  must  in  eveiy  case 
consider  the  various  circumstances  under  which 
a  loan  has  been  effected,  and  the  terms  of  the 
loan,  e.g.,  the  rate  of  interest  and  the  risk. 

A  widow  who  was  being  pressed  by  other 
money-lenders  and  had  the  sheriff  in  possession 
of  her  furniture  under  a  fi.  fa.,  but  was  in  a 
reaUy  sound  financial  position,  having  a  large 
income  from  settled  property  and  au  insurable 
life,  borrowed  money  from  the  defendant  without 
consulting  a  solicitor. 
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He  arranged  fur  her  a  loan  of  £1,000,  charging 
£50  for  so  doing,  but  she  allowed  the  scheme  to 
fall  through.  He  then  persuaded  her  to  agree  to 
pay  him  a  further  sum  of  £100  for  adjusting  her 
affairs.  Finally,  he  discounted  for  her  a  bill  for 
£250,  and  also  lent  her  £314  on  mortgage. 

Held — that  for  him  to  charge  20  per  cent, 
interest  on  the  mortgage  debt  and  £30  for 
discounting  the  bill  was  unconscionable,  and 
that  he  ought  to  be  allowed  only  5  per  cent,  on 
his  advances,  especially  in  view  of  the  fact  that 
he  was  also  getting  £150  in  respect  of  the  earlier 
transactions,  against  which  relief  could  not  be 
given. 

PONCIOXE  r.  HiGGixs,  (1905)  21  T.  L.  R.  11— 

[C.  A. 

21.  '■'  Hxcesxire  TntereM" — '■^  Ilarsli  and  vu- 
conncioiKthle"  TniHsacfion — Free  and  roluntan/ 
Affreeine/d— Money-lenders  Art,  1900  (63  &  64 
Yict.  c.  51),  s.  1  (1).  ] — Transaction  reopened 
under  sect.  1,  sub-sect.  ],  of  the  Money-k  nders 
Act,  1900,  upon  the  grxiund  that  the  interest 
charged  was  excessive,  and  the  transaction  was 
harsh  and  unconscionable,  the  borrower  being  at 
the  time  in  such  a  position  that  his  agreement  to 
repay  was  no  guide  as  to  what  was  a  reasonable 
rate  of  interest  to  be  charged. 

The  transaction  was  reopened  after  payment 
of  the  amount  had  been  made  under  pressure  of 
a  writ  of  summons  in  an  action. 

Samuel  r.  Bell,  (1905)  22  T.  L.  R.   118— 

[Channell,  J. 

22.  "  JjTtf/'.s-A  and  uncunac'ionahle'"- — " IJ.rce.s'.<<i re 
Interest "  —  tSeatriti/  —  Monei/-lenders  Act,  1900 
(63  ifc  ()4  Vict.  c.  51),  .*.  1.] — A  lady  having  a  free 
income  of  over  £600  per  annum  was  in  temporary, 
but  as  she  thought  urgent,  need  of  mouej\  Her 
own  solicitors  were  iiegoti;iting  for  a  loan  at  5 
per  cent.,  but  she  was  induced  by  a  casual 
acquaintance  to  drop  this  idea.  The  same  person 
persuaded  her  to  negotiate  with  the  defendant, 
jigainst  her  solicitois'  advice. 

The  (lefendiint  lent  her  £1,000  at  45  per  cent., 
for  six  months,  and  gave  the  introducer  a  fee  of 
£50.  Subsequentl}'  she  was  able,  through  her 
solicitors,  to  bon-ow  £2.500  at  only  5^  per  cent, 
to  pay  off  defendant's  loan. 

Held — that  having  regaid  to  the  security 
obtained  by  the  defendant  and  all  the  circum- 
stances of  the  case,  the  defendant  must  be 
content  with  interest  at  10  per  cent.,  and  must 
pay  the  costs  of  the  action  instituted  to  reopen 
the  transaction. 

Decision  of  Joyce,  J.  (93  L.  T.  49  ;  21  T.  L.  R. 
553)  affirmed. 

Part  r.  Bond,  (1906)  94  L.  T.  490  ;  22  T.  L.  R. 

[253—0.  A. 

23.  "  Jfar.s/i  and  unconxritmali/e" — '^  Other icise 
such  that  a  Court  of  Equitij  icoiddgire  Itelief" — 
£wces.tire  Interest — Moneij-lenders  Act,  1900  (63 
&  64  Yict.  c.  51),  .V.  1,  suh-s.  1.]  — Under  sect.  1, 
sub-sect.  1,  of  the  Money-lenders  Act,  19(10,  the 
Court  may  reopen  a  transaction  of  loan  if  it  is 
satisfied  that  the  interest  charged  in  respect  of 


the  sum  lent  is  excessive,  or  that  the  amounts 
charged  for  expenses,  inquiries,  fines,  bonus, 
premium,  renewals,  or  other  charges  are  excessive, 
and  that  the  transaction  is  harsh  and  uncon- 
scionable, even  though  it  is  not  such  that  a 
Court  of  Equity  would  before  the  Act  have  given 
relief.  The  words  "  harsh  and  unconscionable" 
are  an  alternative  condition  distinct  from  the 
condition  that  the  transaction  must  be  '•  such 
that  a  Court  of  Equity  would  give  relief." 

The  rate  of  interest  charged  upon  a  loan  may 
be  so  excessive  as  of  itself,  if  unexplained,  to 
show  that  the  transaction  is  harsh  and  uncon- 
scionable. 

The  fact  that  a  money-lender's  agent  receives 
commissions  from  both  sides,  and  is  in  effect  a 
partner  of  the  lender,  renders  the  transaction 
liable  to  be  impeached  for  fraud  apart  froiu  the 
Act  of  1900. 

Wilton  4"  Co.  V.  Osborne  ([1901]  2  K.  B.  110  ; 
70  L.  J.  K.  B.  507  ;  84  L.  T.  684  ;  17  T.  L.  R. 
431— Ridley,  J.,  No.  15,  supra)  overruled. 

In  re  A  Dehtor  ([1903]  1  K.  B.  795  ;  72  L.  J, 
K.  B.  382  ;  51  W.  li.  370  ;  88  L.  T.  40l  ;  19 
T.  L.  R.  288;  10  Manson,  130— C.  A.,  Ko.  9, 
supra)  approved. 

Decision   of    C.    A.    {Saunders    v.    Xewhold) 
([1905]  1  Ch.  260  ;  74  L.  J.  Ch.  120  ;  53  W.  R. 
162  ;  92  L.  T.  67  ;  21  T.  L.  R.  104)  affirmed. 
Samuel  and  Another  r.  JSTewbold,   [1906] 

[A.  C.  461  ;  75  L.  J.  Ch.  705 ;  95  L.  T.  209  :  22 
T.  L.  R.  703— H.  L.  (E.). 

24.  '•  Uxcessire  Interest'' — "Ifarsh  and  un- 
conscionahle  "  Transaction  —  Default  Clause — 
Borrower  understanding  J'ransartion  and  I'olun- 
tarilji  Agreeing — Moneg-lenders  Act,  1900  (63  &; 
64  Vict.  c.  51),  s.  1,  suh'S.  1.] — In  considering 
whether  the  interest  chargeil  on  a  loan  is 
"excessive"  within  the  meaning  of  sect.  1,  sub- 
sect.  1,  of  the  Monc}' -lenders  Act,  19oO,  the  Court 
must  take  into  consideration  the  risk  and  all  the 
circumstances,  one  of  the  circumstance^  being 
the  fact  (if  such  be  the  case)  ihat  the  borrower 
thoroughly  understood  the  transaction,  and  with- 
out any  misrepresentation  or  any  pressure,  other 
than  the  mere  retjuest  to  pay  so  much  interest, 
voluntarih'  agreed  to  pay  the  interest  ;  and  upon 
that  being  proved  the  Court  ouglit  to  find  that 
the  interest  which  the  borrower  so  agreed  to  pay 
was  reasonable  and  therefore  not  ''excessive" 
within  the  meaning  of  the  Act. 

So  far  as  the  risk  to  the  money-lender  is  a 
circumstance  to  be  considered,  the  question  to 
be  considered  is  not  what  was  the  real  risk  as 
ascertained  after  the  event  has  hai)pened,  but 
how  the  matter  would  {iresent  itself  to  the  lender 
at  the  time  of  the  loan  with  his  experience  of 
borrowers. 

A  default  clause  in  an  agreement  for  the  loan 
understood  by  the  lender,  but  not  understood 
by  the  borrower,  under  which  the  whole  sum 
becomes  due  upon  default  in  payment  of  one 
instalment,  may  render  the  transaction  harsh 
and  unconscionable  as  being  in  tlie  nature  of  a 
trap. 
Carringtons,  Ld.  r.  Smith,  [1906]  1  K.  B.  79  ; 

[75  L.  J.    K.  B.  49  ;  54  W.  R.  424  ;  93  L.  T. 
779  ;  22  T.  L.  R.  109--ChanneU,  J 
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The  Money-lenders  Act,  1900 — Contlmted. 

25.  '•Harsh  and  HncoMscio)uible" — Excesslce 
Interest—Mom ij-letulevs  Act,  1900  (63  &  64  Vict. 
c,  51),  s.  1.] — Where,  in  consideration  of  an 
advance  of  £50,  a  promissory  note  for  £70  was 
taken  by  a  nionej'-lender  from  a  borrower,  the 
£20  being  for  interest,  and  the  £70  was  payable 
by  twenty-two  weekly  instalments,  and  npon 
default  in  payment  of  an  instalment  the  whole 
sum  was  to  become  due,  the  Court  re-opened  the 
transaction  upon  the  ground  that  the  interest 
might  turn  out  to  be  very  excessive  and  the  rate 
was  not  understood  by  most  people. 

Levexe    r.  TiTCHEXER,  (1907)  23  T.  L.  K.  508 

[ — Channell,  J. 

26.  Ilrcessire  Interest  —  Momy-lender-^  Act 
1900  (63  &  64  Vict.  c.  51),  s.  1.]— On  the  facts  of 
the  particular  case  the  Court  refused  to  re-open 
a  transaction,  although  the  interest  was  stated 
to  be  40  per  cent. 

Oakes   r.  Greex,   (1907)   23   T.   L,    R.   560— 

[Channell,  J. 

27.  "Ilarti/i  and  unconscio?iable" — ^'■Money- 
lender'"— Jurisdiction  of  "  Court'' — Prorince  of 
Jur>j—Moneij-lenders  Act,  1900  (63  &  64  Vict. 
c.  51),  s.  1.] — In  an  action  to  recover  damages  for 
trespass  and  conversion  of  the  plaintiff's  goods, 
which  had  been  seized  under  a  bill  of  sale,  the 
question  arose  whether  the  defendants  wei'e 
money-lenders,  and  whether,  if  so,  the  interest 
charged  and  certain  other  charges  were  excessive  ; 
and  whether  the  transaction  was  harsh  and  un- 
conscionable. It  was  contended  that  those  ques- 
tions, except  as  to  whether  the  defendants  were 
money-lenders,  were  for  the  Court  and  not  for  the 

Held  (by  BnckniU,  J.,  23  T.  L.  K.  157)— that 
if  there  was  any  evidence  upon  them,  the  ques- 
tions must  be  left  to  the  jury. 

Held  (by  the  C.  A.) — expressing  no  opinion 
on  that  point,  that  the  bill  of  sale  was  void  as 
being  given  for  a  sum  under  £30,  and  that, 
therefoi'e,  the  lender  could  only  recover  the  sum 
lent  and  interest  at  a  reasonable  rate,  viz.,  5  per 
cent. 

Burton  v.  The  Compaxies'    Registration 
[Agency,  (1907)  23  T.  L.  R.  337— C.  A. 

28.  ''■Harsh  and  unconscionable" — Excessire 
Interest — Question  for  Jury — Money-lenders  Act, 
1900  (63  &  64  Vict.  e.  51),  s.  1.]— In  proceedings 
to  re-open  a  money-lending  transaction  under 
the  Act  of  1900,  it  is  a  question  for  the  jury 
whether  the  transaction  is  harsh  and  uncon- 
scionable, and  whether  the  interest  is  excessive. 

Burton  v.  Coiiqjanies'  Registration  Agency 
((1906)  23  T.  L.  R.  157— Bucknill,  J.  supra) 
followed. 

Samuel   r.  Pazolt,  (1907)  23  T.  L.  R.  622— 

[Ridley,  J. 
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And  see  Bankruptcy,  4  ;  Bills  of 
Sale  ;  Building  Societies  ; 
Executors,  144,  147,  149,  150  ; 
Infants,  10  :  Landlord  and 
Tenant,  55,  137-146  ;  Limitation 
OP  Actions,  17,  29-31,  44-52  ; 
Revenue,  67-71  ;  Shipping,  9-16  ; 
Wills,  360-362. 

T.  ACCOUNTS. 

1.  Evidence — Deceaxed  I\Iort(j(i(iPp\s  Account 
Jiuoh — Adiiiisfib'ilitij.'] — The  plaintiffs  were  the 
executors  of  J.  H.,  deceased,  and  brought  an 
action  to  recover  principal  moneys  and  interest 
due  under  a  mortgage  granted  to  the  deceased  of 
the  barge  Siviftxure,  of  which  the  defendants 
were  the  registered  owners.  It  was  sought  on 
behalf  of  the  plaintiffs  to  adduce  in  evidence  the 
account  book  of  the  deceased,  J.  H.  In  this 
book,  which  was  in  the  handwriting  of  the 
deceased,  were  entries  showing  that  various  sums 
had  from  time  to  time  been  received  by  the 
deceased  from  the  defendants  on  account  of  the 
barge.  Other  entries  showed  that  the  deceased 
had  made  disbursements  on  account  of  repairs  to 
and  the  up-keep  of  the  barge. 

Held — that  the  items  showing  the  receipt  of 
money  from  time  to  time  were  clearly  against 
interest  and  were  admissible  ;  and  that  as  there 
were  other  items  in  the  book  closely  connected 
and  related  to  the  receipts  which  were  against 
interest,  then  the  Court  might  look  not  only  at  I 
the  entries  which  were  against  interest,  but  at  i 
the  accounts  of  which  they  formed  an  integral 
and  essential  part.  ! 

The  decision  of  Ttn/Jor  v.  Wiflium  ((1876)  3 
f'h.  D.  605  :  45  L.  J.'Ch.  798  ;  24  W.  R.  877— 
Jessel,  M.R.)  followed.  I 

Hudson  r.  "  Swiftsure  "  (Owners  of  the), 

[(1900)  82  L.  T.  389  ;  16  T.  L.  R.  275  ;  9  Asp. 

M.  C.  65— Jeune,  P. 

2.  TJdtc  of  tol'lnij  Posse^xion — Ecidence.'] — A 
third  mortgagee  in  an  action  to  enforce  his 
charge,  having  obtained  judgment,  an  imjuiry 
was  directed  to  ascertain  the  ilate  when  the  first 
mortgagee  entered  into  possession.  The  first 
mortgagee  admitted  that  he  had  been  in  posses- 
sion since  1892.  The  third  mortgagee  claimed 
that  the  first  mortgagee  must  account  as  from 
the  year  1881,  when  the  transferor  of  the  first 
mortgage  to  the  present  first  mortgagee  became 
entitled.  There  was  evidence  to  show  that  the 
transferor,  who  herself  took  a  transfer  of  the 
mortgage,  went  into  possession  in  1881,  and  the 
only  evidence  to  rebut  it  was  contained  in  the 
books  of  an  absconding  solicitor,  who  had  not 
been  heard  of  since  1896.  The  books  were  in 
the  possession  of  the  Official  Receiver,  the  said 
solicitor  being  a  bankrupt. 

Held — that  the  books  were  admissible  evi- 
dence, inasmuch  as  the  entries,  which  it  was 
sought   to  give  in  evidence,  were  against  the 


I  interest  of  the  solicitor,  whose  death  must  be 
presumed. 

Wills   v.   Palmer,   (1905)    53    W.    R.    169— 

[Kekewich,  J. 

3.  Tenunt  for  Life — Jlo>-tr/agee  of  Beversion — 
Foi-eclo-siirc — lledeuiption — Repairs — Loan  from 
Tenant  for  Liff  to  Motigagor — Arrears  of  In- 
terest— Set-o^^ — Retainer — Limitation  Act,  1623 
(21  Jac.  1,  c.  16),  and  Real  Propcrtii  Limitation 
Act,  1833  (3  &  4  Will.  4,  e.  27),  s.  42.]— A  tenant 
for  life,  with  the  duty  of  keejjing  the  propertj'  iu 
repair,  became  mortgagee  of  the  reversion.  After 
her  death  her  executors  brought  an  action  for 
foreclosure.  The  mortgagor  counter-claimed  for 
redemption  and  also  for  tlamages  for  non-repair, 
and  he  was  held  entitled  to  them.  The  tenant 
for  life  had  lent  him  a  sum  of  money  gi-eater 
than  the  amount  of  such  damages,  but  this  debt 
was  statute-barred.  There  were  arrears  of  interest 
owing  under  the  mortgage  deed  for  more  than 
six  years. 

Held — that  the  executors  of  the  tenant  for 
life  could  not  tre;it  the  mortgagor  as  having 
been  rejiaid  his  damages  out  of  the  statute- 
barred  debt. 

Omrtenay  v.  WiUiams  (  (1844)  3  Hare,  539  ; 
15  L.  J.  Ch.  204)  discussed. 

■  Held,  also,  that,  in  taking  the  accounts 
between  mortgagor  and  mortgagee,  all  the 
arrears  of  interest  must  be  brought  in,  and  not 
merely  those  which  had  accrued  within  six 
years. 

Edmunds  v.  Waitq/i  ((1866)  L.  R.  1  Eq.  418  ; 
35  L.  J.  Ch.  234  ;  'l4  W.  R.  257  ;  12  .Jur.  (N.s.) 
326  ;  13  L.  T.  (n.s.)  739)  and  In  re  Marshjield 
((1887)  34  Ch.  D.  721  ;  56  L.  J.  Ch.  .599  ;  35 
W.  R.  491  ;  56  L.  T.  694— Kay,  J.)  followed. 

Dingle  r.  Coppen,  [1899]  1  Ch.  726  ;  68  L.  J. 
[Ch.  337  ;    47    W.    R.   279  ;    79    L.   T.  693— 

Byrne.  J. 

II,  ASSIGNMENTS. 

4.  Incorrect  Statement  in  Deed  as  to  Amount 
advanced — Right  of  Assignee  of  Mortgagee  to 
rehj  on  Statement — Constructive  JVotice — Convey- 
ancinq  Acts,  1881  (44  it  45  Vict.  c.  41).  ,v.  55,  and 
1882  (45  k.  46  Vict.  c.  39),  .s-.  3,  sub-s.  1.]— Where 
in  a  mortgage  deed  the  mortgagor  acknowledged 
the  receipt  of  the  consideration  money,  but  there 
was  no  receipt  indoi-sed  thereon,  an  assignee  of 
the  mortgagee,  who  had  no  notice,  actual  or 
constructive,  that  the  full  amount  had  not  been 
advanced,  was  held  entitled  to  rely  upon  the 
statement  in  the  deed  that  the  full  amount  had 
been  advanced,  and  to  sue  the  mortgagor  upon 
that  footing. 

Bateman  and  Another  v.  Hunt  and  Others, 
[1904]  2  K.  B.  530  ;  73  L.  J.  K.  B.  782  :  52 
W.  R.  609  ;  91   L,  T.  331  ;  20  T.  L.  R.    628 

— C.  A. 

6.  SS'otiee  of  Assignment  of  Share  of  Fund  in 
Hands  of  Third  Party— Rights  of  Assignee— Pur- 
chase— Intention  to  heep  alive  Incumbrance — 
Merger.]— Where  a  person  entitled  to  a  charge 
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Assignments — Continued. 

on  a  fund  assij^ns  his  rights,  and  the  assignee 
gives  notice  of  the  assignment  to  the  person  in 
whose  hands  the  fund  is,  the  fact  that  a  payment 
out  of  the  fund  is  afterwards  improperly  made 
to  the  assignor  cannot  aifect  the  rights  inter  se 
of  the  parties  entitled  to  share  in  the  fund. 

Where  there  is  a  charge  on  a  share  in  a  fund 
by  way  of  mortgage,  and  the  charge  and  the 
right  to  receive  the  share  subject  to  the  charge 
are  assigned  to  the  same  person,  if  there  is 
nothing  on  the  face  of  the  assignment  or  in  the 
nature  of  the  transaction  which  shows  an  inten- 
tion that  the  incumbrance  shall  be  extinguished 
or  merged,  it  will  be  held  to  be  kept  alive. 

Locltincj  V.  Parlter  (L,  R.  8  Ch.  30)  followed. 

Toulmiii  V.  Steere  (3  Mer.  210)  distinguished. 

Liquidation  Estates  Purchase  Co.,  Ld.  r. 

[WiLLOUGHBY,  [1898]  A.  C.  321  ;  67  L.  J.  Ch. 

251  ;  78  L.  T.  329  ;  U  T.  L.  R.  295  ;  46  VV.  R. 

589— H.  L.  (E.). 

III.  CONSTRUCTION  AND  OPERATION. 

6.  General   Charge — ''All  my  real  and  per- 
sonal   Estate    ichatsoerer    and    wheresoever " — 
Vagueness— Public  Policg.]~A  charge  by  a  man 
upon  "  all  my  real  and  personal  estate  whatsoever 
and  wheresoever,  and  of  wtat  nature  or  kind 
soever,  the  same  may  be  or  consist,"  will  not  be 
void  on  the  ground  of  vagueness  or  as  offending  ' 
against  public  policy,  if   it  is  possible,  at   the  : 
time  when  the  charge  is  sought  to  be  enforced,  I 
to   construe   fairly  the  document  creating   the 
charge,  and  to  point  to  the  property  comprised 
in  it. 

In  re  Kelcey,  Tyson  r.  Kelcey,  [18991  2  Ch  ^ 
[530  ;  68  L.  J.  Ch.  742  ;  48  W.  R.  59  ;  «1  L.  T.' 
354 — Kekewich,  J. 

7.  Mortgage  by  Tenant  in  Tail— Proviso  for 
Re-conreyance  to  Original  Uses —  Estate  Tail 
barred— Effect  of  Proviso-Fines  and  Recoveries 
Ad,  1833  (3  &  4  Will.  4.  c.  74),  s.  21.]— In 
1884  A.  was  in  possession  of  entailed  estates  as 
life  tenant ;  B.,  the  first  tenant  in  tail,  was  un- 
married and  a  lunatic  ;  C.  was  second  tenant  in 
tail  in  reversion. 

At  that  date  C,  with  A.'s  consent,  disentailed 
his  interest  and  resettled  the  estates. 

In  1893  B.  had  become  tenant  in  tail  in  pos- 
session, and,  acting  by  C.  as  his  committee,  he 
mortgaged  the  estates  subject  to  a  proviso  that 
on  redemption  they  should  be  "reconveyed  by 
the  mortgagees  to  the  uses,  upon  the  trus'ts,  and 
with  and  subject  to  the  powers  and  provisions" 
of  the  original  settlement,  dated  1831. 

Held— that  in  spite  of  the  estate  tail  being 
barred,  the  proviso  in  the  mortgage  of  1893  was 
operative,  and  that  the  uses  of  the  original  settle-  i 
ment  were  revived  subject  to  the  resettlement  ; 
of  1884. 

IX  RE  OXENDEX'S  ESTATE  ;  OXEXDEX  v.  CHAP-  i 

[MAN,  (19U5)  74  L.  J.  Ch.  234— Kekewich,  J  .j 


l\.  EQUITABLE  MORTGAGES. 
(a)  General. 
And  see  title  Bankers,  32-34,  38. 

8.  Equitable  Charge  —  Appropriation  of 
Securities  by  Debtor.]— A  client  deposited  a 
sum  of  money  for  investment  with  a  firm  of 
solicitors,  who  appropriated  certain  securities 
belonging  to  one  of  the  partners,  as  executor  of 
a  late  member  of  the  firm,  as  security  for  the 
debt  in  circumstances  which  were  not  disclosed 
to  the  client  until  after  the  bankruptcy  of  the 
firm. 

Held— that  a  good  equitable  charge  had  been 
created,  and  that  his  client  was  not  prevented 
from  claiming  his  security,  although  he  had 
proved  as  an  unsecured  creditor  in  "the  bank- 
ruptcy, the  proof  having  been  made  before  he 
became  aware  of  his  rights. 
Ix  RE  PiDcocK,  Penny  r.  Pidcock,  (1907)  51 
[Sol.  Jo.  574— Joyce,  J. 

9.  Equitable  Mortgagee  —  Right  to  receive 
Rents— Rents  claimed  and  qjaid  —  Claim  by 
Tenant  for  Repay menL^-Vntil  he  has  obtained 
an  order  of  Court,  an  equitable  mortgagee  is 
not  legally  entitled  to  demand  the  rents  of  the 
mortgaged  property,  unless  the  mortgagor  has 
expressly  or  impliedly  constituted  him  his  agent 
for  the  purpose. 

But  a  tenant  cannot  claim  repayment  of  rent 
paid  by  him  to  a  person  who  has  demanded  it  as 
equitable  mortgagee. 

FiNCK   r.   Tranter,    [1905]   l   K.   B.  427;   74 
[L.  J.  K.  B.  345  ;  92  L.  T.  297— Div.'  Ct. 

(b)  By  Deposit, 

10.  Deposit  of  Shares  in  a  Limited  Company 
—Foreclosure  —Personal  Claim  Statute-barred 
— Limitation  Act,  1623  (21  Jac.  1,  c.  16),  «.  3— 
Real  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c.  27),  s.  34.]— One  of  two  brothers 
(who  had  carried  on  business  in  partnership, 
and  were  entitled  to  shares  in  a  limited  company, 
the  certificates  of  which  were  deposited  with  a 
bank  to  secure  an  overdraft  on  a  current  account) 
died  in  1891,  and  the  account  was  then  closed,, 
leaving  a  balance  due  to  the  bank.  In  1898,  no 
interest  having  in  the  meantime  been  paid,  and 
no  acknowledgment  of  the  debt  given,  the  bank 
sued  the  surviving  brother  and  the  executor  of 
the  deceased  brother  to  enforce  their  security  ; 
and,  while  the  former  defendant  did  not  resist 
the  claim,  the  latter  objected  that  the  debt  was 
barred  by  the  Statute  of  Limitations. 

Held — that  the  bank  were  entitled  to  the 
relief  claimed,  because  there  was  no  provision  in 
any  Statute  of  Limitations  affecting  the  right  of 
a  mortgagee  of  personal  property  to  enforce  his 
security,  and  the  mere  fact  that  the  personal 
claim  could  not  be  enforced  did  not  deprive  a 
mortgagee  of  his  right  to  proceed  against  the 
property. 

London  and  Midland  Bank  v.  Mitchell 
[1899]  2  Ch.  161  ;  68  L.  J.  Ch.  568  :  47 
W.  R,  602  ;  81  L.  T.  263  ;  15  T.  L.  R.  420— 

Stirling,  J.. 
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Equitable  Movtg&geB— Co nfi?uied. 

11.  Depo.^it  (if  Deeda — Suhneqnent  Purchaser 
for  Vtdiie  ivlthout  Xotice — Omission  to  require 
Production  of  Deeds  —  Gross  JS'egUgence — 
Priority.] — Gross  negligence  on  the  part  of  a 
subsequent  purchaser  for  value  without  notice 
will  disentitle  him  to  protection  against  a  prior 
incumbrancer,  even  though  there  is  no  question 
of  fraud  on  his  part. 

A  purchaser  for  value  without  notice  of  any 
incumbrance  obtained  a  conveyance  of  the  legal 
estate  ia  certain  houses,  but  did  not  require  an 
abstract  of  title  or  production  of  the  title  deeds. 
He,  by  his  agent,  did  ask  where  the  deeds  were, 
and  was  told  that  they  were  in  the  possession  of 
the  vendor,  but  would  not  be  delivered  up  as 
they  related  to  other  property.  The  vendor  was 
never  asked  to  produce  the  deeds.  It  was  sub- 
sequently discovered  by  the  purchaser  that  the 
deeds  had  been  deposited  with  a  prior  equitable 
mortgagee. 

Held — that  the  purchaser  had  acted  with 
gross  carelessness,  and  would  not  be  allowed  to 
deprive  the  mortgagee  of  her  security. 

Ratclife  v.  Barnard  ((1871)  L.  R.  6  Ch.  652  ; 
40  L.  J.  Ch.  777  ;  19  W.  R.  76i)  commented  on. 

Decision  of  Romer,  J.  affirmed. 
Oliver  ;•.  Hintox,  [1899]  2  Ch.  264  ;  68  L.  J,  Ch. 

[583;  48  W.  R.  3  ;  81  L.  T.  212;  15  T.  L.  R. 

450— C.  A. 

12.  Injury  to  Deeds  —  Xcf/ligence — liight  to 
Damages  2)e?idiTig  lledemption  —  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &;  45  Vict. 
c.  41),  s.  16,  sub-s.  i.]— G.  deposited  the  title 
deeds  of  his  premises  with  the  bank  by  way  of 
equitable  mortgage,  to  secure  advances"^  made  to 
him  from  time  to  time.  While  so  deposited,  the 
deeds  were  greatly  damaged  by  the  flooding,  on 
the  occasion  of  an  exceptional  rainfall,  ot  the 
basement  of  the  bank  premises  in  which  they 
were  stored,  and  oj  reason  of  their  injured 
condition  G.  was  obliged  to  abandon  a  contem- 
plated sale  of  the  premises.  Without  offering  to 
redeem,  G,  commenced  an  action  for  damages 
against  the  bank  for  negligence  in  the  care  and 
•custody  of  the  deeds. 

Held — that  until  redemption,  G.  had  no  right 
of  action  for  damages  against  the  bank. 

There  is  no  implied  covenant  on  the  part  of  a 
mortgagee  to  take  reasonable  care  of  the  title 
deeds  during  the  continuance  of  the  security. 

Tlie  nature  of  an  equitable  mortgage  by  deposit 
of  title  deeds  considered  :  per  Barton,  J.  Drown 
V.  Sewell  ((1853)  11  Hare,  49  ;  22  L.J.  Ch.  1063  ; 
17  Jur.  708)  and  other  cases,  in  which  indemnity 
and  compensation  have  been  decreed  to  mort- 
gagors for  loss  of  title  deeds  by  mortgagees,  are 
not  founded  on  the  hypothesis  of  an  implied 
covenant  by  the  mortgagee  to  take  care  of  the 
deeds,  but  are  referable  to  the  ancient  jurisdic- 
tion of  Courts  of  Ecjuity  to  give  relief  in  cases 
•of  accident. 

GiLLIGAN  AND  NUGENT   T.    NATIONAL    BANK, 

[[1901]  2  Ir.  R.  513— Div.  Ct. 

13.  Shares— Deposit  of  Certificate  as  Security 
for  DeM— Equitable  Mortgage  or  Pledge— Fore- 
closure.']—A  person  with  'wiaom  a  certificate  of 


j  shares  in  a  limited  company  has  been  deposited 

[  by  way  of  security,  without  any  memorandum, 

is    entitled    to   a   foreclosure,    as    such   deposit 

amounts  to  an  equitable  mortgage,  or,  in  other 

words,  to   an  agreement  to  execute  a  transfer 

of  the  shares  by  way  of  mortgage. 

Hareold   v.    Plenty,    [1901]  2  Ch.  314  •   70 

[L.  J.  Ch.  562  ;    49  W.  R.  646  ;    85  L.  T  45  • 

17  T.  L.  R.    545  ;    8    Mans.    304   —  Cozeus- 

Hardy,  J. 

14.  Agreement  to  deposit  Irish  Title  Deeds— 
yeed  for  Itcgi.-itration  as  an  Equitable  Charqe— 
Subsequent  Legal  Mortgage — Priority — Eeglstn/ 
Act  (6  Anne  (Ir.),  c.  2),  ss.  3,  5.]— A  letter  to  a 
bank  in  Ireland  from  one  of  its  customers,  in 
which  he  undertakes  to  deposit  the  title  deeds  of 
an  Irish  estate  as  security  for  an  overdraft,  is  an 
agreement  to  create  an  equitable  charge  upon 
that  estate,  and  ought  to  be  registered  as  a 
conveyance  under  the  Irish  Registry  Act  of 
Anne. 

If  it  is  not  registered,  persons  who  subse- 
quently, without  notice  of  it,  take  a  leeal  mort- 
gage of  the  estate,  and  register  their  conveyance, 
are  entitled  to  priority. 

Decision  of  Irish  C.  A.  {In  re  Stevenson's  Estate, 
[1902]  1  Ir.  R.  23)  reversed. 
FULLERTON      AND    ANOTHER    r.      PROVINCIAL 

[Bank  of  Ireland,   [1903]  A.   C.  309  ;  72 
L.  J.  P.  C.  79  ;  89  L.  T.  79  ;  52  W.  R.  238— 

H.  L.  (Ir.). 

V.  EQUITY  OF  REDEMPTION. 

See  also  Sect.  XXI.  Redemption. 

15.  Freeholds — Mortgagee  in  Possession  — 
Equity  of  Redemption  barred  by  Lajyse  of  Time 
— Partial  Intestacy  of  Mortgagee — Administra- 
tri.e  in  Po.s.^ession — Devolution  of  Property  as 
Realty  or  Personalty.]— A  testator  was  entitled 
to  a  mortgage  debt  secured  upon  certain  free- 
hold messuages  and  lands  by  a  mortgage  in  the 
form  of  a  trust  for  sale,  dated  May  26th,  1831. 
He  went  into  possession  till  his  death,  in 
December,  1864.  By  his  will  he  devised  and 
bequeathed  his  residuary  real  and  personal  estate 
to  his  wife  during  widowhood,  subject  to  certain 
annuities.  Subject  to  those  gifts  he  died 
intestate.  After  his  death  his  widow,  who  did 
not  marry  again,  went  into  possession,  and  so 
remained  until  her  death,  on  February  15th, 
1900.  The  c^uestion  arose  whether  the  property 
was,  for  purposes  of  devolution  from  the  testator, 
to  be  treated  as  realty  or  personalty. 

Held — that  the  equity  of  redemption  had 
become  barred  ;  and  that  the  property  devolved 
upon  the  legal  personal  representative  of  tiie 
testator  as  personalty. 

Flack  v.  Longmate  ((1845)  8  Beav.  420)  fol- 
lowed . 
In  RE  LovERiDGE ;  Drayton  v.  Loveridge, 

[1902]    2   Ch.  859;  71  L.J.  Ch.865:  87  L.  T. 
294  ;  51  W.  R.  232— Buckle3^  J. 

VI.  FIXTUKES. 

See  also  title  BILLS  OF  SALE. 
16.   Chairs  hired  for  Place  of  Entertainment — 
Mortgage  of  Premises — Right  if  Owner  of  Chairs 
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Fixtures — Contln  ued. 

to  remore  tliem.'] — The  plaintiff  let  on  hire  to 
the  occupier  of  certain  premises  a  number  of 
chairs  for  a  public  entertainment,  the  hirer  to 
pay  £20  a  week  for  their  use,  and  to  have  the 
option  of  purchasing  them  within  three  months 
for  £676.  The  chairs  were  constructed  on  iron 
frames,  each  chair  being  separate,  but  so  made 
as  to  be  capable  of  being  fastened  to  any  other 
so  as  to  form  a  row  of  seats.  Each  chair 
had  two  standards  with  holes  at  the  feet  for 
screws,  and  in  accordance  with  the  requirements 
of  the  local  authority  the  seats  were  fastened  by 
screws  to  the  floor.  The  hirer,  who  did  not 
exercise  his  option  of  purchase,  mortgaged  the 
premises  to  the  defendants,  together  with  all  the 
fixtures. 

Held — that  the  chairs  had  never  ceased  to  be 
chattels,  and  did  not  pass  to  mortgagees. 

Lyon  r.  LoxDOJf  City  and  Midland  Bank, 
[Ld.,  [1903]  2  K.  B.  135  :  72  L.J.  K.B.46.0  : 
51  W.  K.  400  ;    88  L.  T.  392  ;    19  T.  L.  E.  334 

— Joyce,  J. 

17.  Do(j  Grates  substituted  fur  fi,red  Grates — 
Degree  of  Anne-ration — -Object  of  Annexation — 
luiproreinent  of  Inberitance.~\ — Whether  a  thing 
is  a  fixture  must  depend  on  the  circumstances  of 
each  case,  and  mainly  on  two  circumstances,  as 
indicating  the  intention,  namely,  the  degree  of 
annexation  and  the  object  of  annexation. 

There  were  in  a  freehold  house,  which  was 
the  subject  of  a  mortgage,  the  ordinary  fixed 
grates.  The  mortgagor,  after  the  mortgage, 
removed  a  number  of  these,  and  substituted  for 
them  dog  grates,  which  were  of  considerable 
weight,  but  were  not  affixed  in  any  way  to  the 
structure  of  the  house. 

Held — that  having  regard  to  the  character 
of  the  articles  and  the  circumstances,  the  dog 
grates  were  intended  to  be  annexed  to  the 
inheritance  for  its  improvement,  and  to  become 
part  of  the  freehold,  and  were  therefore  fixtures. 

Decision  of  Bigham,  J.  ((1900)  10  T.  L.  R.  200) 
affirmed. 

Monti  v.  Barnes,  [1901]  1  Q.  B.  205 ;  70 
[L.  J.  Q.  B.  225  ;  47  W.  R.  147  ;  83  L.  T.  619  : 

17T.L.R.  88— 
C.  A. 

18.  Power  to  sell  Trade  Fi.vtiires  separately 
front.  Laud— Bills  of  Sale  Act,  1854  (17  &  18 
Vict.  c.  36).] — A  mortgage  of  freehold  or  lease- 
hold land,  whether  by  demise  or  by  convej'ance  of 
the  freehold,  if  it  contain  a  power  to  the  mort- 
gagee to  sell  or  take  possession  of  all  or  any  part 
of  the  trade  fixtures  separately  from  the  land,  is 
a  bill  of  sale  as  to  those  fixtm-es. 

The  principle  was  established  by  U,c  jiarte 
Baglisk,  In  re  Wilde,  (1873)  L.  K.  8  Ch.  1072  ; 
42  L.  J.  Bk.  102  ;  21  W,  R.  893  ;  29  L.  T.  (N.s.) 
168  ;  and  Ex  parte  Barclay,  In  re  Joyce,  (1874) 
L.  R.  9  Ch.  576  ;  43  L.  J.  Bk.  137  ;  22  W.  R.  608  ; 
30  L.  T.  (N.s.)  479, 

Johns  v.  Wake,  [1899]  1  Ch.  359  ;  68  L.  J.  Ch. 
[155;  47  W.  R.  202  ;  80  L.  T.  112  ;  6  Manson, 

38 — Romer,  J. 


19.  Trade  Fi.ctures—MarJiineri/—IIire  Pur- 
chase Agrcentent— Implied  Licence  to  remore.] — 
The  lessee  of  a  factory  mortgaged  it,  with  the 
fixtures,  machinery,  and  fittings  erected  thereon, 
to  the  defendants.  Subsequently  the  lessee  hired 
from  the  plaintiff,  under  a  hire-purchase  agree- 
ment, certain  carpenters'  machines,  which  were 
worked  by  steam  power,  and  which  were  fixed  to 
the  land  by  bolts  and  screws  to  prevent  them 
vibrating,  and  which  the  plaintiff  knew  were  to 
be  fitted  up  and  used  in  the  factory.  By  the 
agreement  the  property  in  the  machines  was  to 
remain  in  the  plaintiff  until  all  the  hire  instal- 
ments were  paid,  when  the  property  was  to  vest 
in  the  hirer.  Tiie  plaintiff  was  to'be  at  liberty 
to  determine  the  hiring  and  to  retake  possession 
of  the  machines  on  the  happening  of  certain 
events.  The  defendants  having  taken  possession 
of  the  premises  under  their  mortgage,  the  plain- 
tiff on  the  happening  of  an  event  entitling  him 
to  retake  possession  under  the  agreement,  by 
notice  in  writing  determined  the"  hiring,  and 
claimed  the  return  of  the  machines,  which  the 
defendants  refused. 

Held — that  the  machines  were  so  annexed  to 
the  land  that  they  became  fixtures  and  passed 
with  the  land  to  the  mortgagees,  and  that  the 
plaintiff  was  not  entitled  to  retake  possession. 

Hob.wn  v.  Gorringe  ([1897]  1  Ch.  182  :  66 
L.J.  Ch.  114;  45W.  R.  356;  75  L.T.  611— C.  A.) 
approved. 

Decision  of  C.  A.  ([1903]  1  K.  B.  87:  72 
L.  J.  K.  B.  51  ;  51  W.  R.  405 ;  87  L.  T.  640 ; 
19  T.  L.  R.  70)  affirmed. 

Reynolds  r.  Ashby  &  Son.  Ld.,  [1904]  A.€. 

[466  ;  73  L.  J.  K.  B.  946  ;  20  T.  L.  R.  766  ;  53 

W.  R.  129  ;  91  L.  T.  607— H.  L.  (E.). 

YII.  FORECLOSURE. 

20.  Concurrent  Remedies — Foreclosure  Action 
in  Ckancery  Division — Second  Action  in  King^s 
Bench  Division — Staying  latter  Action.] — A 
mortgagee  brought  a  foreclosure  action  in  the 
Chancery  Division,  and  subsequently  issued  a 
specially  indorsed  writ  in  the  King's  Bench 
Division  for  principal  and  interest  under  the 
mortgage  deed. 

Held — that,  as  in  the  first  action  the  plaintiff 
could  claim  a  personal  order  for  payment,  the 
second  action  was  improper  and  ought  to  be 
stayed. 

Poulett  V.  Hill  ([1893]  1  Ch.  277  ;  62  L.  J. 
Ch.  466  ;  41  W.  R.  503 ;  68  L.  T.  476— C.  A.) 
followed. 

Williams  r.  Hunt,  [1905]  1  K.  B.  512  ;  74 
[L.  J.  K.  B.  364  ;  92  L.  T.  192— C.  A. 

21.  F-recutrix  sole  Defenda>it  —  Residuary 
Legatees  made  Parties — La/ul  Transfer  Act,  1897 
(60  &  61  Vict.  c.  65),  s.  1,  sub-s.  1  ;  s.  2,  suh-s.  1 
—R.  S.  a,  Ord.  16,  r.  8.]— A  testator  after  making 
certain  bequests,  gave  his  wife  an  estate  for  life 
(determinable  on  her  marrying  again  or  co- 
habiting with  another  man)  in  the  residue  of  his 
estate,  with  remainder  over  to  the  rector  and 
churchwardens  of  a  church  to  be  administered 
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ToTecloswe—Cont  hived. 

by  them  for  the  benefit  of  the  poor  of  that  place. 
The  plaintiff  had  lent  the  testator,  on  the  security 
of  his  estate,  several  sums  amounting  in  the 
aggregate  to  about  £30,000.  The  plaintiff 
brought  an  action  for  foreclosure.  The  widow 
of  the  testator  entered  an  appearance  as  execu- 
trix, but  delivered  no  defence  on  a  motion  for 
judgment. 

Held — that  the  rector  and  churchwardens  of 
the  church  should  be  made  parties. 

Watts  r.  Lane,  (1901)  84  L.  T.  14-i— Joyce,  J. 

22.  Joint  Account — Payment  to  a  Firm  of 
wJiich  One  of  Two  Joint  Creditors  was  a  Member 
—  Agency  —  Absence  of  Evidence  express  or 
imjdied.^  — In  a  foreclosure  action  for  £4,000 
the  defendant  claimed  to  redeem  for  £3.000, 
contending  that  a  payment  of  £1,000  to  a  firm 
of  which  one  of  his  joint  creditors  was  a  member, 
but  which  firm  did  not  appear  to  have  been 
authorised  to  act  as  agent  in  the  matter,  dis- 
charged the  mortgage  jjro  ta?ito.  The  plaintiffs 
claimed  an  account  and  foreclosure. 

Held — that  there  was  a  joint  debt  paid  to 
the  firm  of  which  one  of  the  joint  creditors  was 
a  member  ;  that  the  payment  of  a  private  debt 
due  to  a  member  of  a  firm  to  the  firm  of  which 
the  creditor  is  a  member,  would  not  support  a 
plea  of  payment  in  the  absence  of  evidence, 
express  or  implied,  that  the  creditor  had  autho- 
rised the  receipt  of  the  money  by  the  firm  as  his 
agents  :  and  that  the  plaintiffs  were  entitled  to 
a  foreclosure,  the  principal  sum  being  £4,000. 

Matson  v.  Dennis  ((18(;4)  4  D.  J.  &  S.  345  ; 
10  L.  T.  (N.S.)  391)  followed. 

Steeds  v.  Steeds  ((1889)  22  Q.  B.  D.  537  ;  58 
L.  J.  Q.  B.  302  ;  37  VV.  K.  378  ;  60  L.  T.  318— 
Div.  Ct.)  explained. 

Powell  v.  Brodhurst,  [1901]  2  Ch.  160  ;  70 

[L.  J,  Ch.  587  ;    49  W.  K.  532  :    84  L.  T.  620  ; 

17  T.  L.  R.  501— Farwell,  J. 

23.  Principal  not  due  —  Covenant  to  pay 
Interest  Half-yearly  —  Temporary  Default  — 
Mcdemption — Construction.^ — A  mortgage  made 
in  1900  contained  (1)  a  covenant  to  pay  the 
principal  in  1914  "with  interest  that  may  then 
be  due"  ;  (2)  a  covenant  to  pay  meanwhile  half- 
yearly  interest  on  specified  dates  ;  (3)  a  convej'- 
ance  of  the  property  "  subject  to  the  proviso  for 
redemption  hereinafter  contained  "  ;  (4)  a  proviso 
against  calling  in  the  princi{>al  before  1914  if  the 
half-yearly  interest  were  paid  on  the  specified 
dates  or  within  twenty-one  days  thereafter;  (5)  a 
proviso  against  repayment  of  principal  before 
1914  ;  (6)  a  proviso  for  reconveyance  in  1914  if 
the  mortgagor  repaid  the  principal  "'  with  interest 
for  the  same  in  the  meantime  at  the  rate  afore- 
said that  may  be  due  and  unpaid." 

An  instalment  of  interest  was  paid  twenty- 
seven  days  after  the  specified  day,  and  the 
mortgagee  claimed  to  foreclose. 

Held — that  he  was  not  entitled  to  do  so  ; 
upon  the  true  construction  of  the  deed  the 
proviso  for  redemjjtion  did  not  import  a  condition 
for  payment  within  twenty-one  days  ;  therefore,  i 


no  condition  had  been  broken,  and  the   mort- 
gagee's estate  was  not  absolute  at  law. 

Li  re  Turner  ((1895)  43  W.  R.  153— Chitty,  J.) 
followed. 

Stanhope  v.  Manners  (ri763)  2  Eden,  197)  and 
Edwards  v.  Martin  ((1856)  25  L.  J.  Ch.  284) 
distinguished. 

Williams  r.  Morgan,  [1906]  1  Ch.  804;  75 
[L.  J.  Ch.  480  ;  94  L.  T.  473— Eady,  J. 

VIII.  FRAUD. 

24.  Collusio7i  between  Mortyayor  and  Mort- 
yayee — False  Pecitals-^Tra nsfer  of  Mortyaye — 
JS'otice  —  Sale  —  Satisfaction  of  Mortyaye  — 
Priority.'] — The  doctrine  of  Williams  v.  Sorrell 
((1799)  4  Ves.  389)  and  Norrish  v.  Marshall 
((1821)  5  Madd.  475)  is  not  applicable  as  against 
a  tran-feree  of  a  mortgage  where  there  has  been 
collusion  between  mortgagor  and  mortgagee  to 
pay  the  debt  to  the  mortgagee. 

W.  having  purchased  and  mortgaged  to  D.,  his 
vendor  (a  solicitor),  certain  land,  built  houses 
thereon  and  sold  the  houses  to  the  plaintiff. 
Prior  to  the  sale  D.  transferred  the  mortgage  to 
the  defendant.  The  conveyance  to  the  plaintiff, 
to  which  both  W.  and  D.  were  parties,  recited 
[inter  alia)  that  D.,  being  seised  for  an  unincum- 
bered estate  in  fee  simple  in  possession,  agreed 
to  sell  to  W.  for  £100,  but  that  no  conveyance 
had  been  executed,  which  recital  was  false  to 
the  knowle  Ige  of  W.  The  purchase-money  was 
paid  to  D.,  who  retained  a  sum  for  principal, 
interest  and  costs,  but  it  was  not  shown  to  the 
satisfaction  of  the  Court  how  the  sum  was 
arrived  at.  The  plaintiff  had  not  actual  notice 
of  the  defendant's  security,  and  W.  had  not  had 
notice  of  the  transfer  given  him  by  the  defen- 
dant, and  denied  all  knowledge  of  the  transfer. 
D.,  who  had  been  employed  by  the  defendant  to 
collect  the  interest  on  the  defendant's  mortgage, 
after  paying  interest  on  the  mortgage  for  some 
years  to  the  defendant,  absconded,  and  nothing 
could  be  recovered  from  him. 

Held — that,  although  payment-off  of  the 
mortgage  debt  to  the  mortgagee  by  a  mortgagor 
after,  but  without  notice  of  a  transfer,  must,  in 
the  absence  of  collusion,  be  allowed  to  the  mort- 
gagor as  against  the  transferee,  as  settled  by  the 
above-named  cases,  this  doctrine  ought  not  to 
be  extended  to  a  case  where  the  money  which 
was  said  to  have  been  paid  in  satisfaction  of  the 
mortgage  was  part  of  the  purchase-money  pro- 
cureil  by  a  false  recital  in  the  conveyance  to  the 
purchaser  to  the  effect  that  there  was  not  and 
never  had  been  any  mortgage  ;  that  the  case 
must  be  treated  as  one  of  collusion  between  W. 
and  D.  to  obtain  the  purchase-money  by  means 
of  false  recitals  ;  and,  therefore,  that  the  reten- 
tion of  part  of  the  purchase-money  by  D.  was 
not  equivalent  to  payment-off  of  any  part  of  the 
mortgage. 

Dixon  v.  Winch,  68  L.  J.  Ch.  572 ;  47  W.  R. 
[620  ;  81  L.  T.  Ill— Cozens-Hardy,  J. 

AfHrmcd  on  different  grounds,  [1900]  1  Ch. 
736 ;  69  L.  J.  Ch.  465  ;  48  W.  R.  612 ;  82. 
L.  T.  437  ;  16  T.  L.  R.  276— C.  A.  . 

See  also  under  Sect.  XXVI I.  TRANSFER,  109. 
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Fraud—  Continued. 

25.  Constructive  Notice  of  Fraud  and  Defect 
m  Title — Purchase  for  Valuable  Consideration — 
No  Independent  Solicitor— Purchase  for  Past 
Consideration — Mortgage  to  Trustees— Innocent 
Trmtee  making  no  Inquiriex.'\ — In  1892,  A.,  who 
was  found  as  a  fact  to  be  a  person  of  limited  intelli- 
gence and  incapable  of  understanding  the  effect 
of  legal  instruments,  was  induced  by  the  fraud  of 
his  agent  ¥.  to  assign  by  deed  all  his  property 
to  F.,  in  consideration  of  {inter  alia)  an  annuity 
of  £200.  In  the  present  artion,  brought  by  A.'s 
heiress-at-law  and  personal  representative,  this 
deed  was  set  aside.  It  appeared  that  in  189(j 
F.  had  mortgaged  the  property  to  a  bank,  A. 
joining  in  the  deed  to  postpone  his  annuity.  The 
bank,  who  had  no  knowledge  of  A.'s  mental  con- 
dition nor  that  the  deed  of  1892  was  procured 
by  the  fraud  of  F.,  but  who  were  put  upon 
inquiry  by  various  circumstances,  made  no 
inquiry,  and  allowed  A.  to  execute  the  deed 
without  being  represented  by  an  independent 
solicitor. 

Held— that,  as  against  the  plaintiff,  the  bank 
could  not  rely  on  the  defence  of  purchase  for 
value  without  notice. 

It  further  appeared  that  in  1901,  F.  had 
mortgaged  the  pi operty  to  M.  to  secure  a  sum 
of  £8,000  then  due  by  F.  to  M.  M.  had  no 
notice  of  the  infirmity  of  F.'s  title,  and  made  no 
inquiry. 

Held— that  M.,  being  a  purchaser  for  a  past 
consideration,  had  no  equity  sufficient  to  prevail 
against  the  plaintiff's  title. 

It  further  appeared  that  in  1886,  I.  and  R., 
co-trustees  of  F.'s  niarriage  settlement,  advanced 
£500  of  the  trust  moneys  to  A.  on  a  mortgage 
of  A.'s  property,  thereby  enabling  F.  to  defraud 
A.  of  that  sum.  I.  had  no  knowledge  or  notice 
of  the  state  of  A.'s  intelligence. 

Held — that,  even  assuming  R.  to  have  had 
such  knowledge,  and  to  be  guilty  of  a  fraud, 
such  fraud  could  not  be  imputed  to  I.,  and 
that  the  mortgage  was  valid  as  against  the 
plaintiff. 

Aldritt  v.   Macoxchy,  [1906]   1  Ir.  R.  416— 

[Ross,  J. 

26.  Mortgagor  s  Signatui-e  obtained  by  his 
Solicitors  Fraud — Estoppel — lleceipt  in  Body  of 
Deed — ''  Solicitor  s"  Authority  to  Receive  Mort- 
gage Money— Conreyancimj  and  Law  of  Property 
Act,  1881  (44  ct  45  Vict.  c.  41),  ss.  54,  56.]— K., 
who  was  not  a  man  of  much  education, employed 
E.,  a  solicitor.  K.  signed  a  deed  which  E. 
advised  him  was  necessary.  The  deed  was  a 
mortgage.  E.  applied  ttie  mortgage  money  to 
his  own  uses,  paid  interest  on  the  mortgage  to 
the  mortgagees  for  some  time,  and  then 
absconded.  K.  brought  an  action  to  obtain  a 
declaration  that  the  mortgage  was  void. 

Held — that  K.'s  recollection  of  the  circum- 
stances of  the  execution  of  the  deed  was  an 
absolute  blank  ;  he  never  meant  to  execute  a 
mortgage  ;  he  was  never  told  that  the  true  effect 
of  the  deed  was  a  mortgage  ;  he  had  absolute 
confitlence  in  E.,  and  executed  any  deed  relating 

B.D. — VOL.  II. 


to  his  property  that  E.  put  before  him,  but  K. 
knew  that  he  was  doing  something  with  his 
property  when  the  deed  was  put  before  him. 
Therefore  the  mortgage  was  a  valid  deed  as 
against  K.  in  the  hands  of  the  mortgagees. 

Held  also,  that  K.  was  estopped  from  saying 
that  it  was  not  his  solicitor  who  pi'oduced  the 
deed  and  received  the  mortgage  money. 

The  meaning  of  the  word  "  solicitor  "  in  sect.  56 
of  the  Conveyancing  Act,  1881,  considered. 

Dictum  of  North,  J.,  in  Day  v.  Woolwich 
Equitable  Duildinq  Societi/  ((1888)  40  Ch.  D. 
491  ;  58  L.  J.  Ch.'280  ;  37  W.  R.  471  ;  60  L.  T. 
752 — North,  J.)  questioned. 

King  r.  Smith,  [1900]  2  Ch.  425  ;  69  L.  J.  Ch. 
[598 ;    83    L.    T.    815  ;    16  T.   L.    R.    410  — 

Farwell,  J. 

27.  Parent  and  Child — Undue  Influence  — 
Mortgage  of  Child's  Rerersionary  Interest — No 
independent  Advice.']— li  there  is  a  pecuniary 
transaction  between  parent  and  child  just  after 
the  child  attains  the  age  of  twenty-one  years, 
and  prior  to  what  r^ay  be  called  "  emancipation," 
without  any  benefit  moving  to  the  child,  the 
presumption  is  that  an  undue  influence  has  been 
exercised  to  procure  that  liability  on  the  part  of 
the  child,  and  it  is  the  business  and  the  duty  of 
the  party  who  endeavours  to  maintain  such  a 
transaction  to  show  that  that  presumption  is 
adequately  rebutted. 

A  father  was  in  embarrassed  circumstances. 
In  1879  his  daughter,  aged  about  twenty-two, 
harassed  by  the  position  of  her  father,  was 
induced  to  mortgage  her  reversionary  interest 
merely  to  raise  money  to  pay  her  father's  debts. 
In  the  transaction  she  had  no  independent 
advice.  The  mortgagees,  who  were  trustees, 
acted  by  the  same  solicitors  as  acted  for  the 
father  and  the  daughter.  One  of  the  mortgagees 
was  himself  one  of  the  firm  of  solicitors  then 
acting  for  all  parties  in  the  matter.  In 
1881  the  daughter  became  of  unsound  mind 
owing  to  mental  anxiety  and  domestic  worries. 
At  the  suggestion  of  the  Master  in  Lunacy,  an 
action  was  brought  by  the  next  friend  of  the 
daughter  that  the  mortgage  was  void  and  ought 
to  be  set  aside  upon  the  ground  of  undue  and 
improper  influence  of  the  father. 

Held — that  the  deed  must  be  set  aside. 

Archer  v.  Hudson  ((1844)  7  Beav.  551  ;  13 
L.  J.  Ch.  380)  and  Wright  v.  Vanderplanh 
((1856)  2  K.  &  J.  1  ;  8  De  G.  M.  &  G.  133  ;  25 
L.  J.  Ch.  599  ;  2  Jur.  (n.s.)  599)  followed. 

De  Witte  v.  Addison,  (1899)  80  L.  T.  207— C.  A. 

IX.  FURTHER  ADVANCES. 

28.  Covenant  to  mahe  further  Advances  — 
Further  Advances  after  Notice  of  Second  3Iort- 
gage — Priorities.] — In  1895  W.  W.  mortgaged 
his  interest  in  personal  estate  under  a  will  to  the 
plaintiff,  but  the  plaintiff  gave  no  notice  of  the 
mortgage  to  the  trustees  of  the  will  until  1897. 
In  1896  W.  W.  mortgaged  his  interest  to  X  and 
Y.,  to  secure  a  sum  then  advanced,  and  also 
further  advances  which  X.  and  Y.  covenanted  to 
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Further  Advances —  Continued. 

make.  X.  and  Y.  duly  gave  notice  to  the  trustees 
of  the  will  of  this  mortgage,  but  had  no  notice  of 
the  plaintiff's  mortgage  until  Februaiy  15th, 
1897.  They  made  further  advances  pursuant 
to  the  covenant  both  before  and  after  February 
15th,  1897. 

Held — that  the  principle  of  Ilujihinaon  v.  Bolt 
((1861)  9  H.  L.  C.  514  ;  M  L.  J.  Ch.  468  ;  9 
VV.  R.  900  ;  5  L.  T.  (n.s.)  90)  applied,  notwith- 
standing that  the  further  advances  were  made 
pursuant  to  a  covenant,  and  that  X.  and  Y.  were 
entitled  to  priority  over  tlie  plaintiff  only  in 
respect  of  such  of  the  further  advances  as  were 
made  prior  to  the  date  when  they  received  notice 
of  the  plaintiff's  mortgage. 

Decision  of  Kekewich,   J.  ([1898]    1   Ch.  488; 
67  L.  J.  Ch.  213  ;  46  W.  R.  362 ;  78  L.  T.  147) 
reversed. 
West  t.  Williams,  [1899]  1  Ch.  132  ;  68  L.  J. 

[(_h.  127  ;  47  W.  R.  308  ;  79  L.  T.  575— C.  A. 


29.  Second  Jforff/tifje — Tacking  —Joint  Tenant.s 
—  1'rvsfee^.~\ — In  October,  18t)4,  certain  property 
was  mortgaged  to  A.,  B.  and  C.  (who  were 
trustees),  as  joint  tenants,  to  secure  £3,000  and 
interest.  In  February,  1866,  the  same  property 
was  mortgaged  to  L.  to  secure  £3,500  and  interest. 
In  October,  1876,  a  further  charge  was  executed 
in  favour  of  the  first  mortgagees  to  secure  £1,000 
and  interest.  A.  died  in  May,  1883,  and  B.  died 
in  January,  1889. 

The  plaintiffs  in  the  action  were  the  present 
trustees  of  the  settlement  of  which  the  first 
mortgagees  had  been  trustees,  and  the  defendants 
were  the  present  owners  of  the  second  mortgage. 
B.,  who  was  a  solicitor,  had  acted  for  all  parties 
in  carrying  out  the  first  and  second  mortgages 
and  the  further  advance  by  the  first  mortgagees, 
and  had  actual  notice  of  the  second  mortgage  at 
the  date  of  the  creation  ;  but  lie  failed  to  com- 
nuuiicate  the  fact  of  the  second  mortgage  to  his 
co-mortgagees  at  the  time  of  the  further  advance, 
and  they  had  no  personal  knowledge  of  its 
existence. 

Held — that  the  ]jlaintiffs  were  not  entitled 
to  tack  the  amount  due  in  respect  of  the  further 
advance  to  the  amount  due  on  the  first  mortgage, 
and  so  postpone  the  second  mortgage.  In  the 
case  of  a  mortgage  of  real  estate  to  joint  tenants 
to  secure  a  debt  to  them  jointly,  it  cannot  be 
.said  as  against  strangers  that  any  one  portion  of 
the  secuiity  of  the  debt  belongs  to  any  one  of 
the  mortgagees ;  each  is  entitled  to  the  whole, 
and  if  notice  of  a  second  incumbrance  is  given  to 
any  one  of  them,  .such  notice  creates  an  equity 
against  one  in  resi)ect  of  the  whole  sufficient  to 
prevent  any  tacking. 

Freeman  v.  LainCx,  [1889]  2  Ch.  355  ;  68  L,  J. 
[Ch.  586  :  4S  W.  R.  9  ;  81  L.  T.  167— Byrne,  J. 

X.  GENERAL. 

30.  Conxideration — Partl)i  Illegal —  Tippling 
Acts— The  Sjriritx  (Ireland)  {Ko.  2)  Act,  1815 
(55  Geo.  3,  c.  104),  s.  15.]— The  circumstance 
that  portion  of  the  consideration  for  a  mortgage 
was  for  spirituous  liquors  supplied  upon  credit 


contraiy  to  the  provisions  of  the  Tippling  Acts 
vitiates  the  security  only  to  the  extent  of  the 
illegal  consideration. 

Sheehy  r.  Sheehy,  [1901]  1  Ir.  R.  239— C.  A. 

31.  Cdxtx  of  Enforcing  Jlortgagee'x  Claim.'\ — 
The  costs  incurred  by  a  person  entitled  to  an 
annuity  and  charge  on  an  estate  in  successfully 
enforcing  his  claim  against  the  owner,  who 
resisted  it,  take  the  same  rank  as  the  principal 
sum. 

In  re  Baldwin's  Estate,  [1900]  1  Ir.  R.  1.5— 

[Ross,  J. 

32.  Mortgage  of  Real  Extate  suhject  to  Trust 
for  Conrcrxion — Rents  and  Profits  of  Unconverted 
Real  Estate — Payment  into  Court  Inj  Trustees 
vnder  Trustee  Act,  1893  —  Payment  Out — 
Application  hy  Mortgagors — Mortgagee's  Claim 
for  Principal  and  Interest —  Real  Property 
Limitation  Act,  1833  (3  &  4  Will.  4,  c.  27),  .y.  34 
— Real  Propcrtg  Limitation  Act,  1874  (37  &  38 
Viet.  c.  57),  .<.  8.] — H.,  who  died  in  1878,  gave 
the  residue  of  his  real  and  personal  estate  to 
trustees  upon  trust  to  sell  and  convert  at  their 
discretion  and  to  divide  the  proceeds  among  his 
four  chilciren  in  equal  shares.  The  trustees,  iu 
exercise  of  their  discretion,  retained  a  certain 
freehold  house  and  treated  it  as  forming  part  of 
the  testator's  residuary  trust  estate.  In  1889 
two  of  the  children  mortgaged  their  interests  in 
this  property  and  "  the  proceeds  thereof."  In 
1896  and  1905  the  trustees  paid  into  Court  under 
the  Trustee  Act,  1893,  certain  sums  representing 
the  shares  of  the  mortgagors  iu  the  rents  and 
profits  of  this  property.  No  part  of  the  principal 
secured  b}"  the  mortgage  7ior  any  interest  thereon 
was  ever  paid,  nor  was  anj'  acknowledgment  given 
by  the  mortgagors.  On  an  ap])lication  by  the 
mortgagors  for  payment  out  to  them  cif  the 
fund : 

Held—  that  the  mortgagors  were  entitled  to 
have  the  fund  paid  out  to  them  without  satisf}-^- 
ing  the  mortgagee's  claim  for  principal  and 
interest,  because  the  effect  of  sect.  34  of  the  Real 
Property  Limitation  Act,  1833,  was  to  extinguish 
their  title  to  the  mortgage. 

In  re  Lloyd  ([1903]  1  Ch.  385  ;  72  L.  J.  Ch.  78  ; 
51  W.  R.  177  ;  87  L.  T.  541  ;  19  T.  L.  R.  101— 
C.  A.  See  title  Limitation  of  Actions,  No.  45) 
explained  and  distinguished. 

Decision  of  Warrington,  J.,  [1907]  1  Ch.  219  ; 
64  L.  J.  Ch.  184  ;  71  L.  T.  55  ;  43  W.  R.  327, 
reversed. 

In  re  Hazeldine's  Trusts,  [1907]  \V. N.218; 
[52  Sol.  Jo.  29— C.  A. 

33.  Mortgage  of  two  Properties — Mortgagor 
Trustee  of  one  Property  and  Owner  of  the  Other 
— Loan  hy  Third  Party  on  Promise  of  Transfer 
— Non-disclosure — I'art  Payment  with  Money 
lent — E<iuitahle  Mortgage  of  one  Property  to 
Third  Parties — Ertent  of  Charge  of  Third  Party 
— Merger.]  — C,  being  entitled  to  two  properties 
— namely,  No.  1  as  trustee  for  his  wife,  and 
No.  2  beneficially — with  her  consent  mortgaged 
both  to  T.  for  £2.000.     Afterwards  C,  asked  M. 
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General — Continued. 

to  lend  him  £1,200  to  pay  off  an  existing  naort- 
gage  on  No.  1,  and  promised  M.  a  transfer  of  the 
above  mortgage,  but  did  not  disclose  that  No.  1 
belonged  to  Mrs.  C,  or  inform  M.  of  the  amount 
of,  or  the  securities  for,  the  first  mortgage.  M. 
advanced  the  £1,200,  and  C.  applied  £1,000  in 
paying  to  T.  part  of  the  £2,000  due  to  him. 
Later  C.  executed  an  equitable  mortgage  on 
No.  1  to  M.  to  secure  the  £1,200. 

Held — that  vv-heu  M.  advanced  the  £1,200, 
and  the  £1,000  was  applied  in  payment  to  T., 
the  charge  on  both  the  above  properties  to  the 
extent  of  £1.000  paid  to  T.  was  kept  alive  in 
equity  in  favour  of  M.,  but  so  as  not  .to  prejudice 
the  rights  of  T.  and  Mrs.  C. 

PatUn  V.  Bond  ((1889)  37  W.  E.  373  ;  GO  L.  T. 
583— Kay,  J.)  followed. 

Held,  also,  that  M.  did  not  lose  the  benefit  of 
such  chaige  by  taking  the  equitable  mortgage 
executed  by  C.  on  No.  1,  the  charge  thereby 
given  not  operating  as  a  release  or  extinguish- 
ment of  the  prior  charge,  and  there  being  no 
reason  for  presuming  merger  of  the  securities. 

There  is  no  merger  at  law,  even  of  a  lower  in 
a  higher  security,  if  the  remedy  given  by  the 
latter  is  not  co-extensive  with  that  given  by  the 
former.  Bell  v.  Banhii,  (1841)  3  Man.  k,  G.  258  ; 
3  Scott  (n.e.)  497. 

Chetwynd  v.  Allen,   [1899]    l    Ch.  353  •   (38 
[L.  J.  Ch.  160  ;  47  W.  R.  200  ;  80  L.  T.  110— 

Romer,  J. 

34.  Relation  Bacli — Right  of  Second  J/ort- 
gngee  to  take  jjossession  at  any  Time — Damage  to 
Property  while  Mortgagor  in  ifossession — Second 
Mortgagee  suhxequently  taking  jmssession — Right 
to  sue.'] — The  owner  of  certain  houses  mortgaged 
them  to  the  plaintiff  company,  subject  to  a  first 
mortgage  to  the  other  plaintiffs,  to  secure  an 
advance.  The  mortgage  deed  gave  the  company 
the  right  at  any  time  thereafter  to  enter  into 
possession  of  the  premises  or  any  part  thereof. 
Most  of  the  houses  were  let  by  the  mortgagor  to 
weekly  tenants,  but  some  were  unoccupied.  The 
mortgagor  remained  in  possession,  and  during 
that  time  a  flood  occurred  which  damaged  the 
houses.  The  plaintiff  company,  the  second 
mortgagees,  thereupon  entered  into  possession  of 
the  premises  under  their  mortgage  deed,  and  the 
present  action  was  brought  by  them  and  the 
first  mortgagees  against  the  defendants  to  recover 
damages  for  trespass  and  nuisance  to  the  houses, 
the  plaintiffs  alleging  that  the  flood  was  caused 
by  the  defendants  having  wrongfully  stojiped  up 
a  natural  stream  which  rair  through  their  land. 
The  defendants  took  the  objection  that  the  com- 
pany, the  second  mortgagees,  had  no  title  to 
sue. 

Held — that  the  second  mortgagees  having,  at 
the  time  of  the  damage,  the  right  to  enter  into 
possession  of  the  premises,  their  subsequent 
entry  into  possession  related  back  to  the  time 
when  the  right  accrued,  and  therefore  at  the 
time  of  the  damage  the  second  mortgagees  were 
entitled  to  stand  in  the  position  of  the  mort- 
gagor ;    and,   though   they  had  not    the    legal 


estate,  j-et,  inasmuch  as  some  of  the  houses  were 
unoccupied,  they  could  sue  in  trespass  as  being 
in  possession  for  the  damage  to  those  houses. 

Burnett  v.  Guildford  ((1855)  11  Ex.  19) 
followed. 

Quarc,  whether  they  could  sue  for  damage  to 
the  inheritance. 

The  Ocean  Accident  and  Guarantee  Cor- 

[PORATION,  LD.  and  OTHERS  C.  ThE  ILFORD 

Gas  Co.,  [1905]  2   K.  B.  493  ;  74  L.  J.  K.  B. 
799  ;  93  L.  T.  381  ;  21  T.  L.  R.  610— C.  A. 

XI.  INTEREST. 

35.  Covenant  to  i)ay  Principal  and  Intered — 
Judgment — Merger — Rate  of  Interest.'] — A  cove- 
nant to  pay  interest  may  be  so  expressed  as  not 
to  merge  in  a  judgment  for  the  principal. 

A  mortgage  deed  contained  a  covenant  by  the 
mortgagors  for  the  payment  of  principal  and 
interest  at  5  per  cent,  on  a  certain  day,  and  for 
the  payment  of  subsequent  interest  on  so  much 
of  the  principal  as  was  unpaid,  if  the  principal 
was  not  paid  upon  that  day,  and  there  was  a 
proviso  for  redemption  which  was  in  these  terms  : 
that  if  the  mortgagors  should  pay  to  the  mort- 
gagees "the  sum  of  £20,0u0  with  interest  for 
the  same  after  the  rate  at  the  times  and  in 
manner  hereinafter  covenanted  and  agreed  for 
the  payment  thereof,"  then  they  should  have 
back  the  propertj'.  The  mortgagors  having  made 
default,  the  mortgagees  recovered  judgment 
against  them  for  principal  and  interest  on  the 
covenant. 

Held — that  according  to  the  true  construc- 
tion of  the  proviso  it  was  not  a  security  to  secure 
the  performance  of  the  covenant,  but  it  entitled 
the  mortgagees  to  sit  upon  their  deeds  or  to  hold 
their  security  until  they  had  been  paid  every 
penny  of  the  £20,000,  together  with  interest 
measured  by  what  was  expressed  in  the  covenant ; 
and  that  the  covenant  to  pay  interest  was  not 
merged  in  the  judgment. 

Dictum  of  Fry,  L.J.,  in  Ex  parte  Feioinq.'< 
((1883)  25  Ch.  D.  338,  355  ;  53  L.  J.  Ch.  545  ;  32 
W.  R.  352  ;  50  L.  T.  109— C.  A.)  approved. 

Decision  of  M.  R.  and  C.  A.  (Ir.),  suh  nam. 
Ushorne  v.  Limerick  Market   Trustees   (Xo.  2) 
([1900]  1  Ir.  R.  85)  reversed. 
Economic     Life     Assurance     Society     r 

[USBORNE.  [1902]  A.  C.  147  ;  71  L.  J.  Ch.  34  ; 
85  L.  T.  587— H.  L.  (Ir.). 

36.  Proviso  for  not  calling  in  Principal  Money 
if  Interest  should  he  ''punctually'''  paid — Belay 
of  Xinc  Bags  in  Payment — Xotice  calling  in 
Mortgage  Debt — Validitg.] — Payment  "punctu- 
ally "  means  punctually  on  the  day  fixed  for 
payment. 

A  mortgage  deed,  dated  in  February,  1897,  to 
secure  payment  of  the  principal  money,  with 
interest  payable  half-yearly,  contained  a  proviso 
that  payment  of  the  principal  money  should  not 
be  required  by  the  mortgagees  until  the  expira- 
tion of  three  years  computed  fi'om  the  date  of 
the  deed,  "if,  in  the  meantime, every  half-yearly 
payment  of  interest  shall  be  punctually  paid." 

Held — that  the  parties  must  be  taken  to  haTC 
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meant  what  they  said,  namely,  that,  if  the  half- 
year's  payment  of  interest  was  paid  on  the  day 
upon  which  it  became  due,  the  principal  money 
should  not  be  called  in  ;  and  that,  as  the  interest 
was  ]iot  paid  until  nine  days  later,  a  notice 
calling  in  the  mortgage  debt  was  validly  given. 

Decision  of  Kekewich,  J.,  reversed. 
Leeds  and  Hanley  Theatre  of  VAUiEriES 

\r.  Broadbent.  [1898]  1  Ch.  848;  67  L.J.  Ch. 

18.5  ;  77  L.  T.  065  ;   li  T.  L.  11.  1.57  ;  46  W.  R. 

230— C.  A. 

37.  Provision  for  Brduction  of,  on  punctual 
Payment  on  Gale  JJoyx  ^' in  eirri/  Year"  — 
Default  in  jninctual  Payment—  Over-payment 
of  Interest  treated  as  Payment  of  Capital.] — A 
proviso  for  reduction  of  interest  on  a  mortgage 
debt,  on  payment  upon  the  gale  days  therein 
named  "in  every  year,"  or  within  sixty  days 
then  ensuing,  and  that  the  mortgagor  should  not 
be  entitled  to  the  benefit  thereof  while  any 
interest  previously  accrued  due  should  remain 
unpaid,  only  deprives  the  mortgagor  of  the 
benefit  of  reduction  in  each  gale  where  the 
interest  is  not  paid  punctually. 

Over-payments  of  interest  are  to  be  treated  as 
payments  of  principal ^r/v  tanto. 

In  re  Carroll's  Estate,  [l!)ol]  1  Ir.  R.  78— 

[Ross  J. 

38.  Payment  by  I'erson  hovnd  to  pay — Ileal 
Property  Limitation  Act,  1874  (37  &  88  Vict. 
c.  .57),  s.  8.]— Where  there  is  a  mortgage  created, 
and  interest  has  been  paiil  upon  it  up  to  a  date 
within  the  statutory  j)eriod  of  limitation  by  a 
person  who  isatlmitted  to  have  been  tlie  solicitor 
for  the  mortgagor  and  afterwards  for  his  execu- 
tors, and  the  payment  was  admittedly  received 
by  the  mortgagees  as  and  for  a  payment  under 
the  mortgage,  the  mortgagee  is  entitled  to  succeed 
in  maintaining  his  mortgage. 

AVhere  a  person  has  been  in  possession  for 
many  years,  the  onus  is  upon  the  mortgagee  to 
show  that  his  mortgage  is  still  alive;  yet  when 
it  is  proved  that  there  has  been  a  continuous 
payment  by  a  person,  who  prima  facie  is  the 
proper  person  to  pay  it,  to  persons  who  have 
received  it  as  interest  under  the  mortgage,  the 
onus  of  proof  is  shifted  to  the  person  who  says 
that  the  mortgage  has  ceased  to  exist,  and  he 
must  show  that  the  payments  were  made  under 
such  circumstances  as  not  to  be  payments  by 
the  mortgagor  within  tlie  meaning  of  sect.  8  of 
the  Real  Property  Limitation  Act,  1874. 

llavloclt  V.  Ashherry[(\%m)  19  Ch.  D.  .531)  ;  .51 
L.  J.  Ch.  894  ;  30  W.  R.  327  ;  4ti  L.  T,  8.56— 
C,  A.)  explained. 

Decision  of  Buckley,  J.  ((1901)  49  W.  R.  G98) 
affirmed. 

BrADSHAW     r.     WlDDRINGTON,    [1902]    2    Ch. 

[430;  71  L.  J.  Ch.   627;  .50  W.  R.  1561  ;  86 

L.  T.  726— C.  A. 

39.  Transfer  ivith  Concurrence  of  JMortyayor 
—Arrears  of  Interest  paid  hy  Transferee  treated 
as  Principal  beariny  ////r/r.vA.]— Transferee  of  a 
mortgage,  the  mortgagor  joining  in  the  transfer. 


Held — entitled  to  treat  as  principal  bearing 
interest  arrears  of  interest  on  the  original  debt 
due  at  the  date  of  the  transfer,  and  paid  by  him 
to  the  mortgagee. 

Agnew  r.  King,  [1902]  1  Ir.  R.  471— Y.-C. 


XII.  LEASES. 


(a)  General. 


40.  Lease  by  Mortyayor  in  poxsession — Man- 
sion House,  Furniture,  and  Sportiny  Iliyhts — 
Foreclosure  — •  Lease  bindiny  on  Alortyayee  — 
Conveyancing  and  Law  oj  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  18.] — A  mortgagor  while 
in  possession  granted  a  lease  for  fourteen  year* 
of  the  mortgaged  mansion  house,  with  the  furni- 
ture therein  (which  was  not  included  in  the 
mortgage),  antl  of  the  sporting  rights  over  the 
whole  of  the  mortgaged  land  at  a  single  rent. 
The  lessee  spent  a  large  sum  of  money  on  the 
mansion.  Afterwards  the  mortgagees  bought  the 
furnitui-e  "subject  to  and  with  the  benefit  of" 
the  lessee's  lease,  and  served  a  notice  to  that 
effect  on  the  lessee.  Subsequently  they  fore- 
closed. They  continued  to  receive  rent  from 
the  lessee,  and  on  their  part  to  carry  out  the 
covenants  to  repair  contained  in  the  lease.  A 
dispute  having  arisen  during  the  term  between 
the  lessee  and  mortgagees,  as  to  repairs  and 
keeping  down  the  rabbits,  the  latter  notified  the 
former  that  they  regarded  him  only  as  a  yearly 
tenant,  and  gave  him  notice  to  quit  on  that 
footing. 

Held — that  nothing  done  by  the  mortgagees 
was  sufficient  to  estop  them  from  asserting  that 
the  lease  did  not  bind  them. 

Held,  also,  that  the  inclusion  of  chattels  and 

I  sporting  rights  over  part  of  the  land  mortgaged 

but  not  includetl  in  the  demise  did  not  prevent 

the  lease  being  a  good  occupation  lease  within 

sect.  18  of  the  Conveyancing  Act,  1881. 

Judgment  of  Bigham,  J.  ([1900]  1  Q.  B.  346  ; 
69  L.  J.  Q.  B.  140  ;  82  L.  T.  264  ;  16  T.  L.  R. 
181)  affirmed. 

Brown  v.  Peto,  [1900]  2  Q.  B.  658  ;  69  L.  J. 

[Q.  B.  869  ;  88  L.  T.  308  ;  16  T.  L.  R.  561  ; 

4!»  W.  R.  824— C.  A. 

41.  Lease  by  Mortyayor  in  Possession — Sur- 
render to  Mortyagor —  Validity  against  Mortgagee 
—  Conveyunciny  Act,  1881  (44  A:  45  Vict.  c.  41), 
s.  18.] — A  mortgagor  in  possession,  who  has 
made  a  lease  of  the  mortgaged  jjioperty  under 
tlje  powers  conferred  by  sect.  18  of  the  Con- 
veyancing Act,  1881,  has  no  power  to  accept  a 
surrender  of  the  lease  from  the  lessee  without 
the  consent  of  tiie  mortgagee. 

If  he  purports  to  do  so,  the  mortgagee  on 
taking  possession  before  the  expiration  of  the 
original  lease  can  recover  rent  under  it. 

ROBBINS  V  Whyte,  [1906]  1  K.  B.  125  ;  75  L.  J. 

[K.  B.  38  :  .54  W.  R.  105  ;  94  L.  T.  287;  22 

T.  L.  R.  106— Warrington,  J. 

42.  Mortyagv  by  Sub-demi.se —  Conveyance  of 
Fce-siinplc   to    Mortgagor  —  Mortgage    of    Fee- 
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simple — Intention  —  Xon-pinjinent  of  I't-nt — lie- 
entry— nenl  Property  Act,  1845  (8  &  9  Vict. 
c.  106),  .«.  9 — Conrei/aneinr/  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  7  (d).]— 
Equitable  merger  depends  ujiou  the  iutcntiou  of 
the  parties  ;  and  this  is  so  as  regards  estates  as 
well  as  charges. 

Cliamherx  v.  Kinqham  ((1878)  10  Ch.  D.  743  : 
48  I;.  J.  Ch.  169  :  27  W.  R.  289  ;  39  L.  T.  472)  and 
Jngle  v.  JenJ/ins  ([1900]  2  Ch.  368  ,  69  L.  J.  Ch. 
<;i8  ;  48  W.  R.  684  ;  83  L.  T.  15,5— Farwell,  J. 
See  title  Settlements,  No.  10)  approved. 

Prior  to  May  20th,  1897,  certain  leasehold 
premises  became  vested  in  the  defendant  Rhodes 
for  the  residue  of  a  term  of  ninetj'-nine  years. 
On  May  20th,  1897.  Rhodes  mortgaged  his  lease- 
hold interest  bv  sub-demise  to  the  defendants, 
r.  &:  Sons.  On'.luly  27th,  1899,  the  owners  of 
the  fee-simple  conveyed  the  premises  to  Rhodes 
in  fee  simple  "subject  to  but  with  the  benefit  of 
the  said  lease."  On  the  same  day  Rhodes  mort- 
gaged his  interest  to  the  plaintiffs.  The  sum 
advanced  on  this  mortgage  was  to  enable  Rhodes 
to  complete  the  purchase  of  the  fee-simple.  On 
April  17th,  1901,  Rhodes,  by  deed  of  arrangement 
duly  registered,  vested  all  his  property  in  the 
•defendant  M.  upon  trust  for  the  benefit  of  his 
■creditors.  F.  &  Sons  entered  into  possession  of 
the  premises  prior  to  June  24th,  19(tl,  and  the 
plaintiffs  shortly  after  the  expiration  of  twenty- 
one  days  from  that  date  demanded  payment  of 
the  quarter's  rent  under  the  lease  from*  M.,  and 
F.  &  Sons.  The  plaintiffs  thereupon  commenced 
this  action  for  foreclosure  or  sale,  and  for  a 
■declaration  that  the  term  of  ninety-nine  years 
•created  by  the  lease  had  not  become  merged  in 
the  fee-simple,  and  that  the  plaintiffs  were 
entitled  to  re-enter  under  the  proviso  for  re-entry 
for  non-payment  of  rent  in  the  head  lease. 

Held — that  there  was  no  merger;  and  that 
the  plaintiffs  were  entitled  to  re-enter,  assuming 
the  legal  estate  to  be  in  them  {infra). 

Land   Transfer  Act,    1897  (60  &  61  Vict. 

<•.  65),  s.  20— Land  Transfer  Bides  106,  107. 
110.]— Rhodes'  title  was  not  registered  until 
after  the  date  of  the  mortgage  by  him  to  the 
plaintiffs;  it  was  in  fact  registered  on  the  same 
day  as  a  subsequent  charge  in  their  favour  in  the 
statutory  form,  with  a  grant  of  the  property 
added  to  it. 

Held — that,  when  land  is  once  registered, 
non-registration  of  a  subsequent  assurance  does 
not  prevent  the  legal  estate  from  passing. 

Per  Cozens-Hardy,  L.J. —The  register  of  pro- 
prietors is  not  material  for  the  purpose  of  finding 
the  legal  estate. 

Decision  of  Kekewich,  J.  ([1902]  71  L.  J.  Ch. 
578;  87  L.  T.  17)  reversed. 
Capital  and  Counties  Bank  r.  Rhodes  and 

[Others,  [1903]  1  Ch.  631  ;  72  L.  J.  Ch.  336  ; 

51  W.  R.  470 ;  88  L.  T.  265  ;  19  T.  L.  R.  280— 

C.  A. 

(b)  Goodwill. 

43.  Puhlic-house  —  Real  Estate  Charges  Act 
iLocke-Kings),  1854  (17  &  IS  Vict.  c.  113).]— In 


1850  a  lease  of  a  public-house  was  granted  to 

F.  N.  for  thirty-one  years,      F.  N.  sub-let  lo 

G.  W.  B. 

In  1871  the  owners  in  fee  conveyed  the  public- 
house  to  G.  W.  B.  subject  to  the  lease.  On  the 
next  day  G.  W.  B.  mortgaged  the  public-house 
to  the  mortgagees  in  fee.  The  mortgage  con- 
tained no  reference  to  the  goodwill  of  the 
house. 

In  January,  1873,  F.  N.  surrendered  the  lease 
to  G.  W.  B.,  who  died  on  November  20th.  1873. 

After  G.  W.  B.'s  death  the  public-house  was 
let  from  time  to  time  by  the  tenant  for  life  and 
trustees  under  G.  W.  B.'s  will,  and  ultimately 
to  a  tenant  for  a  term  which  expired  in  April, 
1897,  when  the  right  of  the  reversioner  became 
a  right  in  possession. 

During  the  whole  period  down  to  April,  1897, 
the  mortgagees  had  never  been  in  possession. 

After  the  death  of  the  testator  the  mortgage 
debt  was  paid  off  by  the  trustees  of  the  will  out 
of  the  testator's  estate.  The  lease  and  goodwill 
realised  £11,500. 

Hkld — that  as  there  had  never  been  any  de 
facto  acquisition  of  the  goodwill  by  reason  of 
the  occupation  of  the  house  by  the  mortgagees, 
the  goodwill  had  not  passed  to  the  mortgagees  ; 
that  the  mortgage  debt  must  be  borne  by  the 
property  comprised  in  the  mortgage  ;  and  that 
the  mortgage  debt  must  be  borne  by  the 
£11, .500,  less  £2,617,  the  apportioned  value  of 
the  goodwill. 

Leiuis  V.  Lewis  ((1871)  L.  R.  13  Eq.  218  ;  41 
L.  J.  Ch.  195  ;  20  W.  R.  141  ;  25  L.  T.  (N.S.)  555) 
observed  upon. 

In  re  Bennett,  Clarke  r.  White,  [1899]  1 
[Ch.  316  ;   68  L.  J.  Ch.  104  ;    47  W.  R.  406— 

North,  J, 

44.  Subsequent  Iiicuinhrances — Sale  by  First 
Mortgagee  ■ —  Marshalling  —  Apportionment  of 
Purchase  Money.'\  —  A  mortgagor  on  three 
different  occasions  mortgaged  a  leasehold  house 
where  he  carried  on  a  business,  and  included  the 
goodwill  of  the  business  in  the  first  and  third 
mortgages,  but  not  in  the  second  mortgage.  The 
first  mortgagee  sold  the  whole  security  for  a  sum 
allocated  in  specific  proportions  to  the  lease  and 
the  goodwill  respectively. 

Held — that  the  goodwill  of  the  business  was 
something  apart  and  different  from  the  lease,  and 
that  the  purchase-money  ought  to  be  apportioned 
between  the  lease  and  the  goodwill. 

Baglioni  r.  Cavalli,  (1901)  49  W.  R.  23G  ;  83 
[L.  T.  500- -Cozens-Hardy,  J. 

XIII.  MARRIED   ■WOMEN. 

45.  ^^  Joint  Account''  Clause  —  Transfer  of 
Mortgage — Coiwurrence  of  Husband — Separate 
Ach  nowledg mcnt.'] — A  married  woman  mortgagee, 
not  being  a  trustee,  can  transfer  the  mortgaged 
property  without  the  concurrence  of  her  husband 
or  acknowledgment  by  herself  under  the  Fines 
and  Recoveries  Act. 

In  re  Brooke  and  Fremlim's  Contract  ([1898] 
1  Ch.  647  ;  67  L.  J.  Ch.  272  ;  46  W.  R.  442  ;  78 
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L.   T.   41G— Kekewich,   J.,  see  Husband  and 
Wife,  22)  followed. 

And  a  "  joint  account"  clause  in  the  mortgage 
is  not  a  notice  of  a  trust  so  as  to  put  a  transferee 
on  inquiry  as  to  whether  the  married  woman 
mortgagee  is  in  fact  a  trustee. 

Carrttt   v.  Real   and    Personal    Adrance   Co. 
((1889)  42  Ch.  D.  263  ;    58  L.  J.  Ch.  ()88  ;    37 
W.  R.  677  ;  61  L.  T.  163— Cbitty,  J.)  followed. 
In  re  West  and  Hardy's  Contract,  [1904] 

[1  Ch.  145  ;    73  L.  J.  Ch.  91  ;    52  W.  R.  188  ; 
89  L.  T.  579— Farwell,  J. 


XIV.  PARTNERSHIP. 

46.  J/orfjjaf/e  of  Real  Estate  hij  one  Partner 
to  xeeure  Partnersh'ip  Belt — Perise  hy  Mort- 
gagor of  Ills  Real  Estate  —  Svfficiencg  of 
Partnership  Assets  to  pag  Partnersh'q)  PeMs — 
Real  Extatv  Charges  (^Locke-King'' s  Act)  (17  & 
18  Vict.  c.  113),  ,<t.  1.] — A  testator  who  was  a 
partner  in  a  firm  of  shipbuilders  had  deposited 
at  a  bank  the  title-deeds  of  a  real  estate  belong- 
ing to  himself,  to  secure  the  partnership  over- 
draft. By  his  will  he  specifically  devised  the 
real  estate.  The  partnership  assets  were,  at  the 
testator's  death,  sufiicient  to  pay  the  firm's 
debts. 

Held — that  the  charge  only  extended  to  the 
debts  of  the  partnership,  and  that,  as  the  partner- 
ship assets  were  sufficient  to  pay  these,  no  part 
thereof  was  a  charge  on  the  real  estate  of  the 
testator  comprised  in  the  memorandum  of 
charge  ;  and  that  the  Real  Estate  Charges 
(Locke-King's)  Act,  1854,  did  not  apply. 

Decision  of  Romer,  J.  ([1898]  1  Ch.  (567  ;  67 
L.  J.  Ch.  365;  46  W.  R.  478;  78  L.  T.  645) 
affirmed. 

In  re  Ritson,  Ritson  r.  Ritson,   [1899]   1 

[Ch.  128  ;  68  L.  J.  Ch.  77  ;  47  W.  R.  213  ;  79 

L.  T.  455  ;  15  T.  L.  R.  76— C.  A. 

XV.  PAYMENTS. 

47.  Appropriation  —  Right  to  A/ipropriate  — 
Creditor's  Jntention.] — A.  mortgaged  his  lauds 
of  li.  to  secure  .£500.  After  bis  death  this 
mortgage  was  assigned  to  an  insurance  company. 
His  widow  was  a  party  to  the  assignment,  and 
covenanted  to  pay  the  mortgage  debt  and 
interest.  Under  A.'s  will  the  lands  of  B.  were 
devised  in  trust  for  sale  for  payment  of  legacies. 
His  widow  raised  these  legacies  from  tlie  insur- 
ance company  by  several  mortgages,  and  she 
personally  covenanted  to  pay  the  principal  and 
interest  thereon.  She  died,  and  her  estate,  which 
was  insolvent,  was  administered  in  the  Court  of 
Chancery.  The  insurance  company  proved  for 
the  mortgage  debts,  under  the  personal  cove- 
nants, and  received  several  dividends  thereon. 
The  lands  of  B.  were  sold  in  the  Land  Judge's 
Court.  The  insuiance  company  claimed  the 
right  to  appropriate  these  dividends  towards  the 
subsecjuent  mortgages  and  to  he  paid  the  sum 
of  .£500  out  of  the  proceeds  of  the  sale  of  the 
auds.  { 


Held — that  as  they  had  proved  in  the  action 
for  the  £500,  they  could  not  appropriate. 

In  re  Browne's  Estate,  [1903]  1  Ir.  R.  245 

[ — Ross,  J, 

48.  Api)ropriation — Marshalling  Securities — • 
Voluntarg     Peed.]  —  Lands    were     subject    to 

incumbrances  ranking  in  priority  as  follows : 
00  mortgage  for  £2,000  vested  in  A.  ;  (b) 
£1,500  portions  for  the  younger  children  of  the 
owner;  (r)  mortgage  for  £1,000  vested  in  A. ; 
(a)  and  (r)  were  collateral  securities  for  a  larger 
mortgage  debt  of  £4,000.  The  chaige  (/y)  was 
created  by  a  voluntary  post-imptial  deed  which 
contained  no  covenants  for  title.  By  deed  made 
between  the  owner,  his  eldest  son,  and  trustees, 
to  which  A.  was  not  a  party,  certain  policies  of 
insurance  were  assigned  in  trust  to  pay  the  pro- 
ceeds when  realised  in  discharge  of  (^z)  and  (c), 
described  in  the  deed  as  "  £3,000  part  of  said 
sum  of  £4,000,"  so  as  to  relieve  the  inheritance 
of  the  lands.  The  amount  secured  bj'  some  of  the 
policies  having  been  received  by  some  of  the 
trustees,  they  paid  £1,000  thereout  to  A.  on 
account  of  his  demand,  without  any  express 
appropriation.  Six  months  afterwards  A. 
appropriated  this  sum  to  payment  of  {c},  which 
would  not  be  reached  by  sale  of  the  estate. 

Held — first,  that  A.  was  entitled  to  make  such 
appropriati(jn  :  and  secondly,  that  the  younger 
children  of  the  owner  were  not  entitled  to 
marsh.al   the  securities   against   A. 

In  re  Lysaght's  Estate,  [1903]  1  Ir.  R.  235 

[ — Ross,  J. 

49.  Mars-hailing — Legacies  charged  on  Lands 
— Mortgage  of  Portion  of  Lands  charged  — 
Covenant  against  Incumhrances.]  —  Blackacre 
and  Whitea'cre  were  devised  to  C.  subject  to 
legacies.  C.  mortgaged  Whiteacre  to  a  bank  to 
secure  £7,000.  The  mortgage  contained  a  cove- 
nant against  incumbrances.  After  C.'s  death,  in 
an  action  to  administer  his  real  and  jiersonal 
estate,  Whiteacre  was  sold,  and  the  legacies  were 
paid  out  of  the  })roceeds  of  the  sale,  thereby 
nearly  sweeping  away  the  fund  out  of  which  the 
mortgage  debt  was  payable.  Blackacre  was 
subsequently   sold. 

Held — that  the  mortgagees  were,  under  the 
doctrine  of  marshalling,  entitled  to  resort  to 
the  fund  produced  by  the  sale  of  Blackacre  for 
payment  of  the  mortgage  in  priority  to  simple 
contract  creditors  of  the  deceased. 

Qucere,  whether,  apart  from  the  covenant 
against  incundnances  contained  in  the  mort- 
gage, the  bank  would  have  been  entitled  to 
the  proceeds  of  the  sale  of  the  unmortgaged 
lands  (/ft.). 

M'Carthy  r.  M'Cartie  (No.  2),   [1904]  1  Ir. 

R.  100— C.  A. 

50.  Ea-ecvtors  paying  ofPeht — Gift  of  jyart 
if  Mortgaged  Propirtg  inter  vivos — Liahility  of 
Ponee  to  Contribute  tinrards  paging  off  Pebt — 
Paramount  Charge — Xo  Covenants  for  'J'itle.]-- 
I).  to  secure  an  overdraft  deposited  with  his 
bank  the  deeds  of   his   leasehold  premises  and 
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other  securities  executing  a  deed  of  charge  and 
memorandum  of  deposit.  He  subsequently- 
assigned  the  leasehold  premises  to  his  wife  by  a 
voluntary  deed  containing  no  reference  to  the 
charge  or  memorandum,  and  no  covenants  for 
title,  express  or  implied. 

By  his  will  he  left  all  his  property  in  trust 
for  his  wife  and  children.  His  executors 
thereupon  i)aid  off  the  bank's  debt,  and  asked 
the  widow,  as  assignee  of  the  leaseholds,  to 
contribute. 

Held — that  she  was  under  no  liability  to 
do  so,  the  charge  being  one  created  by  her 
assignor  and  not  one  paramount  to  his  own 
title. 

Ker  V.  Ker  ((18(59)  Ir.  R.  4  Eq.  15)  explained 
and  distinguished. 

In  re  Jones  ([]S!)3]  2  Ch.  4G1  ;  62  L.  J.  Ch. 
996  ;  69  L.  T.  -lo— North,  J.)  distinguished. 

In  ee  Dabby,  Rendall  r.  Dabby,  [1907]  2 


BE 

[Ch. 


465  ;  76  L.  J.  Ch.  689 — Warrington,  J. 


51.  Payment  off  of  MorUjage — Reconveyance — 
Delivery  vp  of  Title  Deech — Notice  if  Subsequent 
Equitable  Jlortgages.] — A  legal  mortgagee  of  an 
estate,  who  has  received  notice  of  subsequent 
equitable  mortgages,  cannot  be  compelled,  upon 
being  paid  off  his  mortgage  debt  by  the  mort- 
gagor, to  haTid  over  to  him  the  title  deeds  of  the 
estate  and  to  execute  a  leconveyance  to  him  in 
the  ordinary  form  without  being  satisfied  that 
the  subsequent  equitable  mortgages,  of  which  he 
has  received  notice,  have  been  paid  off. 

CoRBKTT  r.  National  Teovident   Institu- 
[tion,  (1901)  17  T.  L.  R.  5— PhiUimore,  J. 

52.  Tender — Validity — Cheque — Authority  of 
Scdicitor.]  —  The  plaintiffs  bi ought  an  action 
against  the  defendants  alleging  that  a  mortgage 
to  them  in  July,  1891.  of  certain  reversionary 
interests  belonging  to  the  i)laintiffs  as  security 
for  a  loan  of  £350  and  interest  had  been 
improperly  obtained.  The  plaintiff's  claimed  to 
have  the  mortgage  set  aside,  and  an  injunction 
to  restrain  an  intended  sale  by  the  defendants  of 
the  mortgaged  property. 

In  November,  1896,  the  plaintiffs  applied  e,r 
parte,  and  obtained  an  oider  restraining  the 
sale  conditiimally  upon  their  paying  into  Court 
£400  within  a  short  time  limited  by  the  order  : 
but  no  such  payment  was  made. 

On  the  morning  of  the  sale,  two  days  later, 
the  plaintiffs"  solicitor  attended  by  appointment 
at  the  office  of  the  defendants'  solicitor  for  the 
purpose  of  paying  off  the  mortgage  debt,  and 
there  saw  the  managing  clerk  of  the  defendants' 
solicitor.  He  stated  that  the  amount  due  on  the 
mortgage  was  £350  principal,  £22  interest,  and 
£33  costs,  in  all  £405,  but  that  there  was  a 
further  amount  due  for  auctioneers'  charges  in 
respect  of  the  sale.  Having  communicated  with 
the  auctioneers  through  the  telephone,  and  ascer- 
tained the  amount  claimed  by  them,  he  stated 
that  the  total  amount  due  was  £463  7.s-.  10^.  The 
plaintiffs'  solicitor  had  with  him  only  £400  in 
cash,  and  he  therefore  proposed  to  give  his  cheque 
on  his  bankers  for  £63  Is.  lOrf.  to  make  up  the 


amount.  The  managing  clerk  expressed  himself 
as  willing  to  accept  the  cheque  on  the  under- 
standing that  the  payment  was  not  to  be  made 
under  protest.  The  plaintiffs'  solicitor  then 
drew  the  cheque,  and  tendered  the  cash  and 
cheque,  but  did  so  under  protest.  The  managing 
clerk  declined  to  accept  the  tender  because  it  was 
under  protest.  The  sale  was  proceeded  with  the 
same  afternoon. 

The  plaintiffs  thereupon  applied  to  Kekewich,  J. 
for  an  interlocutory  injunction  to  restrain  the 
defendants  from  completing  the  sale. 

It  was  decided  by  Kekewich,  J.  (75  T.  L.  R. 
627)  that  the  injunction  must  be  refused,  inas- 
much as  a  solicitor  who  was  authorised  to  accept 
a  tender  of  mortgage  money  on  behalf  of  his 
client  was  not  at  liberty  to  accept  a  cheque  ; 
and  that  tender  of  a  cheque  by  the  mortgagor  to 
the  solicitor  was  accordingly  insufficient. 

On  the  action  subsequently  coming  on  for  trial, 
his  Lordship  dismissed  it  with  costs  on  the 
ground  of  his  decision  on  the  motion. 

The  plaintiffs  appealed. 

Held,  on  the  facts  of  the  case,  without 
expressing  any  opinion  on  the  question  of  law 
argued — that  the  appeal  must  be  dismissed  with 
costs. 

Decision  of  Kekewich,  J.  affirmed. 

Blum  BERG  v.  Life  Interests  and  Rever- 

[SIONARY     SeCORITIES     CORPORATION,    LD., 
[1898]   1  Ch.  27  ;  67  L.  J.  Ch.  118  ;  77  L.  T. 

506— C.  A. 

XVI.  POLICIES   OF  LIFE   ASSURANCE. 

63.  Poioer  of  Sale — Moneys  received  on  Sur- 
render  of  Policy  by  Mortgagee  —  Payment  or 
Acknoioledgment  "  in  the  meantime'' — Meal  Pro- 
perty Limitation  Act,  1874  (37  &  38  Vict.  c.  57), 
s.  8.] — Where  a  mortgagee,  having  received 
neither  payment  nor  acknowledgment  in  respect 
of  his  mortgage  for  twenty-two  years,  at  the 
end  of  that  time  surrenders  to  the  insurance 
office  a  policy  on  the  life  of  the  mortgagor  in 
order  to  realise  part  of  his  security,  the  surrender 
value  of  the  policy  so  paid  by  the  insurance 
company  to  the  mortgagee  will  not  operate  as  a 
payment  or  acknowledgment  of  the  mortgage 
debt  within  the  meaning  of  sect.  8  of  the  Real 
Property  Limitation  Act,  1874,  so  as  to  entitle 
the  plaintiff  to  recover  on  the  covenant  contained 
in  the  mortgage. 

In  re  Conlan's  Estate  ((1892)  29  L.  R.  Ir.  Ch. 
199)  discussed. 

The  words  "  in  the  meantime  "'  in  the  section 
include  the  period  between  the  time  of  the 
action  or  suit  being  brought  and  the  time  when 
the  remedy  for  it  would  otherwise  have  been 
barred. 

Harty  v.  Davis  ((1850)  13  Ir.  L,  R.  23) 
approved. 

In  re  Clifden  (Lord),    Annaly    r.  Agab- 

[Ellis,  [1900]   1  Ch.  774  ;  69  L.  J.  Ch.  478  ; 

48  W.  R.  428  ;  82  L.  T.  558— Byrne,  J. 

54.  Prior  Charge  in  favour  of  Insurance  Com- 
2)any — Covenant  by  3Iortgagor  to  do  nothing 
ivhereby  Policy  might  become  Voidable  or  Void 
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— Policy  talteii  orer  by  ConijHiny  at  Surrender 
Value — Furerlumre  by  Mortgayee.^ — A  policy 
subject  to  a  charge  in  favour  of  ihe  insurance 
company  was  mortgaged,  the  mortgagor  cove- 
nanting to  do  and  suffer  nothing  whereby  the 
policy  might  become  voidable  or  void.  Under 
the  terms  of  the  mortgagor  s  agreement  with 
the  company,  the  company  took  over  the  policy 
at  its  surrender  value  upon  the  mortgagor's 
default  in  payment  of  interest  to  the  company. 
Upon  the  mortgagee's  seeking  to  foreclose  an 
alleged  breach  of  the  mortgagor's  covemmt  : — 

Held — that  the  mortgagee  was  not  entitled 
to  foreclose,  inasmuch  as  the  mortgagor  had 
done  nothing  in  breach  of  the  covenant. 

Sapio   v.  Hackney,  (1907)  51   Sol.  Jo.  428— 

[Warrington,  J. 

XVII.  PO"WER  OF  SALE. 

And  see  title  Bankers  and  Banking. 

55.  Bona  fide  Sale  to  Solicitor  of  Mortgagee — 
Voidability — Action  to  liedeeni — Validity  — 
Laches.] — The  executrix  of  a  mortgagee,  some 
months  after  his  death,  sold  the  property,  which 
was  reversionary,  under  the  power  of  sale  in  the 
mortgage,  to  E.,  who  had  acted  as  solicitor  for 
the  mortgagee  in  regard  to  the  mortgage  and  in 
regard  to  certain  negotiations  for  selling  the 
property  and  in  i)roving  the  mortgagee's  will. 
Notice  of  the  sale  was  given  to  N.,  the  owner  of 
the  equity  of  re  lemptiou.  N.  thereupon  as- 
serted that  he  was  entitled  to  the  property,  but 
took  no  step  until,  more  than  nine  years  after- 
wards, the  I'eversiun  fell  into  possession.  He 
then  brought  an  action  against  the  executors  of 
E.  to  redeem  the  mortgage  and  to  have  the 
property  assigned  to  him  on  payment  of  what 
was  due  for  principal,  interest  and  costs. 

Held — that  the  sale  being  bond  jide  and  a 
sufficit-iit  price  iiaving  been  paid,  there  was  no 
ground  for  saying  the  transaction  was  null  and 
void,  and,  assuming  that  it  was  voidable,  there 
was  no  ground  of  which  the  plaintiff  could  avail 
himself  for  avoiding  it. 

The  rules  for  a  mortgagee  exercising  his  power 
of  sale  laid  down  in  Farrar  v.  Farrars,  Ld . 
((1888)  40  Ch.  D.  ;^y:)  :  58  L.  J.  Ch.  185;  37 
W.  K.  196  ;  (;o  L.  T.  121— C.  A.)  and  in  Kennedy 
V.  De  Trafford  ([1897]  A.  C.  180;  6(5  L.  J.  Ch. 
413  ;  45  W.  K.  (171  ;  76  L.  T.  427— H.  L.  (E.)) 
applied. 

N0TT  V.  Easton,  [1899]  1  Ch.  878  ;  68  L.  J.  Ch. 

[367  ;  47  W.  11.  430  ;  80  L.  T.  353— Cozens- 

Hardy,  J. 

Aflarmed  on  other  grounds,  [1900]  1  Ch.  29  ; 
69  L.  J.  Ch.  46  ;  81  L.  T.  530— C.  A. 

66.  Interest  in  Arrear — Principal  Sum  to- 
gether with  a  Lump  Sum  for  Interest  payable  by 
Instalments — Instalment  in  Arrear — Conreyanc- 
ing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  20.]— By  a 
mortgage  deed,  dated  February  1st,  1899,  afier 
reciting  that  the  defendant  had  agreed  to  lend  to 
the  plaintiff  the  sum  of  £100  together  with  £50 
for  interest,  the  whole  to  be  repaid  by  20  half- 
yearly  instalments  of  £7  lO.s-.  each,  the  pUiintiff 


covenanted  for  repayment  on  August  1st,  1899, 
of  the  sum  of  £150  by  the  half-yearly  instal- 
ments, and  the  plaintiff  assigned  to  the  defendant 
two  houses  as  security.  The  deed  contained  a 
proviso  that,  so  long  as  the  instalments  were  duly 
paid,  the  mortgagee  should  not  call  in  the  sum 
remaining  due.  One  of  the  instalments  being 
more  than  two  months  in  arrear,  the  defendant 
proceeded  to  exercise  the  power  of  sale  under 
sect.  20  of  the  Conveyancing  Act,  1881. 

Held — as  the  instalments  included  a  sum  for 
interest,  sect.  20  applied,  and  the  defendant  had 
the  right  to  sell. 

Walsh  v.  Derrick,  (1903)  19  T.  L.  R.  209— 

[C.  A, 

57.  Order  nisi  for  Foreclosure,  or  Redemption 
— Power  of  Sale  thereby  Suspended — Leave  of 
Court — Position  of  Purchaser  ivithout  Kotice.'] — 
In  a  foreclosure  or  redemption  action  the  Court 
on  pronouncing  an  order  nisi  becomes  dominus 
litis ;  and  the  plaintiff  can  no  longer  without 
leave  get  rid  of  his  action,  for  the  order  of  the 
Court  is  not  for  his  benefit  only,  but  for  that  of 
the  defendant  also.  It  follows  that  the  mort- 
gagee cannot  after  the  making  of  the  order  nisi, 
and  before  it  is  made  absolute,  exercise  his 
power  of  sale  without  the  leave  of  the  Court. 

The  order  nisi  does  not,  however,  extinguish 
the  jiower  of  sale ;  and  therefore  a  purchaser  for 
value  without  notice  would  get  a  good  title. 

Stevens  v.  Theatres,  Ld.,  [1903]  1  Ch.  857  ; 

[72  L.  J.  Ch.  764  ;    51  W.  K.  585  ;  88  L.  T. 

458  ;  19  T.  L.  R.  334— Farwell,  J. 

58.  Sale  of  Part  of  Laud — Implied  Easement 
orer  Tnsold  Liud — Third  Party  Procedure- 
Severance  of  Defence — Costs — Conreyaucinq  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
s.  6,  sub-ss.  2,  4,  5  ;  s.  I'J—B.  S.  C,  Ord.  16, 
r.  55.] — A  conveyance  by  a  mortgagee  exer- 
cising his  statutory  power  of  sale  of  part  of  the 
mortgaged  properly  will  pass  to  the  [)archaser 
an  implied  easement  as  to  light  over  the  portion 
remaining  unsold. 

An  owner  of  land  brought  an  action  for 
infringement  of  light  and  trespass  against  a 
neighbouring  owner  and  a  person  engaged  in 
building  a  wall  for  him.  The  builder,  not  being 
satisfied  with  the  way  in  which  the  defence  was 
being  conducted,  seveied  his  defence,  and  was 
separately  represented. 

Held — that,  under  the  circumstances  of  the 
case,  he  was  justified  in  so  doing,  and  entitled 
to  be  paid  solicitor  and  client  costs  by  his 
co-defendant. 

Born  v.  Turner,  [1900]  2  Ch.  211  ;  69  L.  J. 
[Ch.  593;    S3    L.  T.  148;    48   W.  R.  697  — 

Byrne,  J. 

XVIII.  PEACTICE. 

And  see  Sect.  I.  ACCOUNTS. 

69.  Claim  for  Accoutits  and  Inquiries,  Fore- 
closure or  Sale — Summons  for  Directions — Order 
made  in  Chambers  icithout  Objection — li.  S.  C, 
Ord.  15,  rr.  1,  2,  and  Ord.  30,  ;•/•.  1,  2,  3.]— A 
mortgagee  by  his  writ  claimed  the  usual  accounts 
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and  inquiries,  foreclosure  or  sale  ;  by  his  summons 
for  directions  he  asked  for  the  u'sual  order  for 
accounts  and  inquiries,  and  foreclosure  or  sale. 
The  usual  order  was  made  by  the  Master.  Though 
no  objection  was  raised  to  the  order  when  it  w°as 
made,  the  defendant  subsequently  moved  the 
Court  to  discharge  it. 

Held,  by  Eomer,  J.— that  it  was  too  late  to 
raise  any  objection  to  the  order. 

Smith  V.  Dnvies  ((1884)  28  Ch.  D.  6.50  ;  TA 
L.  J.  Ch.  278;  33  W.  R.  211  ;  52  L.  T.  19— 
Chitty,  J.)  followed. 

Held  (by  C.  A.,  upon  the  principle  of  Di/otf  v. 
KerlUe  (1887)  W.  N.  35)— that  Romer,  J.  was 
right. 

HoKTOX  V.  BossoN,  (1899)  80  L.  T.  435— C.  A. 


XIX.  PEIORITIES.J 

(a)  General. 

60.  Conflicting  Equities — Lioi  of  Legatee — 
Lis  pentlens  —  Legatee  bound  by  Executor" s 
Negligence.']— A  testator  left  to  B.  his  property 
X.,  the  deeds  of  which  were  deposited  at  his 
bank  to  secure  a  loan.  He  also  left  a  number  of 
pecuniary  legacies.  His  personalty  would  have 
been  sufficient  to  pay  these  legacies  ;  but  B.  and 
his  co-executors  and  co-trustees  paid  off  the 
bank's  debt,  and  released  the  deeds  of  the  X. 
property.  The  same  day  B.  deposited  these 
deeds  in  his  own  name  to  secure  a  private 
debt. 

The  legatees  brought  an  action  for  a  declara- 
tion that  the  legacies  ought  to  be  paid  out  of  the 
proceeds  of  X.,  and  registered  the  action  as  a  lis 
pendens.  B.  then  gave  the  bank  a  legal  mort- 
gage of  X. 

Held— that  the  appropiiation  of  the  person- 
alty to  paying  off  the  mortgage  debt  on  X.  gave 
the  legatees  an  equitable  charge  on  X.  for  a 
corresponding  portion  of  their  legacies  under 
Locke  King's  Act  ;  but  that  the  bank  as  pur- 
chasers for  value  obtained  by  their  ecjuitable 
mortgage  priority  over  the  earlier  equitable 
charge  of  the  legatees. 

In  re  Bobbett's  Estate,  [1904]  1  Ir.  R.  461 

[ — Ross,  J. 

61.  Contrihutonj  Mortgages  by  Trusters  and 
their  Solicitors— Breach  of  Trust— Negligence 
by  Solicitors— Subsequent  Transfer.]  —  By  an 
indenture  of  mortgage,  dated  in  1864,  certain 
freeholds  were  conveyed  by  A.  to  B.  to  secure 
the  repayment  of  £6,000  and  interest  at  4i  per 
cent. 

In  December,  1876,  this  mortgage  was  trans- 
ferred to  P.  and  W.  in  consideration  of  the  like 
sum  stated  to  be  advanced  by  them  on  a  joint 
account  and  interest  thereon  at  4^  per  cent. 
This  was  not  the  fact,  but  £3,000  belonged  to 
N.,  P.,  audGr.,  of  which  P.  and  \V.  were  trustees  ; 
and,  as  to  the  other  £3,000,  it  belonged  to  the 
trustees  of  C.  N.,  P.,  and  G.  acted  as  solicitors 
for  the  trustees  of  C.  By  a  memorandum  of 
January  1st,  1877,  P.  and  W.  admitted  that  they 


(  were  trustees  for  £3,000  for  the  C.  trustees  at 
j  4  per  cent.,  and  for  the  residue  for  N.,  P.,  and 
i  G.     By  a  guarantee  of  January  2nd,  I877,N.,  P., 
;  and  Gr.,  in  consideration  of  the  difference  between 
j  4  and  4i  per  cent.,  guaranteed  to  the  C.  trustees 
the  goodness  of  the  security  for  £3,000  and  due 
payment  of  the  interest  and  repavment  on  two 
j  months'  notice.     In  1880  N.,  P.,  and  G.'s  £3,000 
I  was  transferred    to   tlie    D.   trustees,   and    two 
:  similar  documents  were  executed.      They  here 
!  also  acted  as  solicitors  to  the  D.  trustees. 
[      On  December  22nd,  1891.  £1,370  was  paid  off 
by  N.,  P.,  and  G.  to  the  D.   trustees,   leaving 
the  balance  advanced  by  them  of  £1,630,  and  a 
i  deed  of  that  date  between  P.  and  W.,  N.,  P., 
[  and  G.,  and  the  D.  trustees  contained  a  declara- 
tion   that  P.    and  W.  stood  seised  of  the  said 
mortgaged  properties  as  to  £3,000,  and  £3,000 
for  the  parties  interested  part  passu,  without 
any  priority  other  than  that  then  granted  to  the 
D.  trustees  by  N.,  P.,  and  G.  for  the  said  sum  of 
£1,630.     In   1894  X.,  P.,  and  G.   were  adjudi- 
cated bankrupts. 

In  an  action  by  the  C.  trustees  claiming 
priority  over  the  D.  trustees  and  the  trustee  in 
N.,  P.,  and  G.'s  bankruptcy  : — 

Held — that  the  sura  advanced  being  in  excess 
of  that  allowed  by  law,  and  the  trust  security 
not  b.iing  taken  in  the  names  of  the  trustees,  it 
constituted  a  breach  of  trust,  and  that,  in  omit- 
ting so  to  advise  the  trustees,  N.,  P.,  and  G.  were 
guilty  of  a  breach  of  duty  ;  that,  while  they 
were  not  liable  as  for  a  breach  of  trust,  proof 
was  possibly  admissible  in  the  bankruptcy  in 
respect  of  it ;  that,  to  hold  that  N.,  P.,  and  G. 
were  prevented  from  taking  any  benefit  to  the 
disadvantage  of  the  C.  trustees  would  be  to  go 
much  further  than  the  deci'led  cases  on  the 
point  ;  and  that  neither  on  the  construction 
of  the  memorandum  and  guarantee  nor  in 
the  circumstances  were  the  plaintiffs  entitled 
to  priority. 

Stokes  v.  Prance,  [1898]  l  Ch.  212  ;  67  L.  J. 
[Ch.    69;    77    L.    T.    595;    46    W.    R.   183— 

Stirling,  J. 

62.  Fi.ctures  —  Machinery  under  Hire-pur- 
chase Agreement — Subsequent  Equitable  Mort- 
gage of  Premises.]— L.  and  H.  let  m:tchinery  to 
a  company  to  be  ii.xed  on  its  premises  un<ler  a 
hire-purchase  agreement  of  the  usual  kind. 
Until  absolute  purchase  the  company  was  to  be 
oidy  bailee  of  the  machinery,  and  L.  and  H. 
were  at  liberty  to  remove  it  upon  failure  to  pay 
any  of  the  monthly  instalments  or  on  breach  of 
any  of  the  conditions. 

Subsequently  the  company  deposited  its  title 
deeds  with  its  bank,  by  way  of  equitable  mort- 
gage, and  gave  a  memorandum  of  charge  under 
seal  with  a  covenant  to  give  a  legal  mortgage  if 
required.  An  instalment  being  in  arrear,  L. 
and  H.  claimed  the  machinery.  A  winding  up 
order  was  then  made,  and  at  the  time  principal 
and  some  interest  was  due  to  the  bank.  The 
bank  had  no  notice  of  the  hire-purchase  agree- 
ment. 

Held — that  the  equitable  interest  of  L.  and 
H.  ranked  prior  to  the  bank's  equitable 
interest. 
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Gomih  V.  Wood  cS-  6'(».([1894]  1  Q.  B.  712  :  63 
L.  J.  Q.  B.  564  ;  70  L.  T.  297  ;  42  W.  E.  469—  i 
C.  A.). 

UohMm   V.    Gorrhiqe  ([1897]    1    Ch.    182;    66, 
L.  J.  Ch.   114  :  45  W.  K.  356  ;  75  L.  T.  611— 
A.  C).  I 

lieymhU  v.  AxliJnj  ,)   Son  ([1904]  A.  C.  466  ;  [ 
73  L.  J.  K.   B.  946:    91   L.  T.  607;    53  W.  K. 
129  ;  20  T.  L.  K.    766— H.  L.,  No.   19.   siqirti)  i 
distinguished. 

In  ee  Allen  &  Sons,  [1907]  1  Ch.  575  ;  76  ■ 
[L.  J.  Ch.  362  ;    96  L.  T.    660  ;  14  Manson.  i 
144— Parker,  J. 


63.  Piui'ions  Charfjed  on  lieal  Entate — Order 
made  fo  riiise  tivo  out  of  three  Portions  hij  a 
Mortgage — I'Idrd  Portion  not  rai.mble — Expre-sa 
Xotice  of  Charge  of  Eipial  Rank  in  Equity  and 
Subject  to  which  Mortgage  ir/f.t  Accejited.] — A 
testator  bad  covenanted  that  on  his  death  two 
sums  of  £5,000  eacii  should  be  i)aid  to  the 
trustees  of  D.  and  R.,  his  two  daughters  then 
married  ;  and  by  his  will  he  gave  a  similar 
portion  to  his  other  daughter  E.  in  the  event  of 
her  marriage,  which  in  fact  took  place  after  his 
death.  By  his  will  he  charged  all  three  portions 
on  his  real  estate.  The  portions  of  D.  and  R. 
having  become  raisable,  an  order  was  made  in 
an  action,  brought  by  the  life  tenant  in  order  to 
free  the  estate  from  the  charges,  that  the  said 
sums  and  costs  should  be  raised  by  a  mortgage 
of  the  real  estate  to  S.  N.,  who  was  willing  to 
lend  the  same,  and  that  such  mortgage  should 
be  settled  by  the  judge.  The  mortgage  was 
settled  and  executed  as  directed  by  the  order. 
The  moneys  lent  were  paid  into  Court  and  after- 
wards paid  out  to  the  children  of  both  U.  and 
of  R.  The  plaintiff,  the  transferee  of  the  mort- 
gage, claimeil  that  he  was  entitled  in  respect  of  ' 
his  security  to  priority  as  against  the  heredita- 
ments comprised  therein  over  the  third  portion 
of  £5,000,  given  to  E.  and  her  chiklren,  which 
was  not  yet  raisable.  The  mortgage  was 
expressly  made  without  prejudice  to  any  j 
charge  which  might  be  subsisting  on  the  real  j 
estate  under  the  will,  and  it  showed  that  the  j 
whole  object  of  the  Court  in  sanctioning  and 
directing  the  mortgage  was  to  give  effect  to  the 
testatni's  directions  respeciing  certain  cbaiges 
on  his  real  cst;ite,  so  far  as  it  was  then  con- 
venient to  give  effect  to  them,  without  ignoring 
whatever  other  charges  he  might  have  created 
thereon. 

Held — that  the  Court  had  clearly  not  intended 
to  give  priority  to  the  mortgagee,  that  he  had 
acted  with  his  eyes  open,  and  coidd  oidy  claim  a 
charge  on  the  leal  estate  for  the  two  sums  of 
£5,000  jiari  /laxxu  with  the  thii'd  sum  of  like 
amount. 

Decision  of  Kekcwich,  J.  ([1902]  2  Ch.  117  ; 
17  L.  J.  Ch.  586  ;  86  L.  T.  703)  affirmed. 

Nightingale  t.  Reynolds,  [1903]  2  Ch.  236  ; 
[72  L.  J.  Ch.  564  ;  52  W.   R.  1  ;  88  L.  T.  654 

—  C.  A. 


(b)  Notice. 

64.  Charge  an  Future  Propertg — Xotice  to  sole 
Executor  luho  Renminceii  Prohate — Projjertg  in 
Court  in  Lunacy.l — The  priorities  of  incum- 
brancers are  regulated  by  the  Order  in  which 
notice  of  their  respective  charges  is  given  to  the 
legal  holder  of  the  property  ;  and  the  fact  that 
the  earlier  incumbrancer  in  order  of  date  has  not 
been  guilty  of  negligence  in  delaying  his  notice 
makes  no  difference. 

But  a  notice  given  to  a  person  who  is  himself 
the  assignor  {e.g.,  a  trustee  mortgagor)  is 
ineffectual ;  and  so  is  notice  to  a  person  who  is 
not  at  the  time  (though  he  subsequently 
becomes)  the  legal  holder  of  the   property. 

Where  the  property  cliarged  is  "  future " 
property,  the  notice  must  be  given  as  soon  as 
it  comes  into  existence  to  the  person  iirst  having 
legal  dominion  over  it. 

Sendde,  notice  to  a  sole  executor  who  sub- 
setjuently  renounces,  is  ineffectual,  for  he  never 
became  legal  holder  of  the  property,  which  vests 
in  the  administrator  cum  testamento  as  soon 
as  letters  are  gi-anted — and  this  although  the 
property  is  in  Court  in  Lunacy. 

Broicn  v.  Savage  ((1859)  7  W.  R.  571  ;  4 
Drew,  635 — Kindersley,  V.-C.)  :  Dearie  v.  Hall 
((1826)  3  Rus.  1— riu'mer,  M.R.)  ;  awA  Johntone 
V.  Co.P  ((1881)  19  Ch.  D.  17  ;  30  \V.  R.  114  ;  45 
L.  T.  657 — C.  A.)  followed  and  aj^plied. 

Decision  of  Buckley,  J.  (52  W.  R.  313) 
affirmed. 

In  ee  Dallas,  [1904]  2  Ch.  385  ;  73  L.  J.  Ch. 
[365  ;  52  W.  R.  567  ;  90  L.  T.  177— C.  A. 

65.  Eqnitahle  Mortgagees  of  Life  IhtHcg— 
Second  Mortgagee  giring  Fi7-st  Xotice  to  Coin- 
pani/.l — A  solicitor  executed  a  mortgage  of  a  life 
policy  in  favour  of  a  client,  whose  funds  he  had 
misappropriated ;  but  did  not  disclose  the 
mortgage  to  the  client,  or  give  notice  of  it  to  the 
cnmiiaiiy  ;  he  then  executed  another  mortgage 
to  a  trustee  for  the  benefit  of  other  defrauded 
clients ;  and  the  trustee,  who  knew  nothing  of 
the  first  mortgage,  duly  gave  notice  to  the 
company. 

j      Held,  in  the  bankruptcy,  which  lollowed  the 

1  discovery  of  the  frauds— that  the  second  nuirtgage 
must  have  priority  :  of  two  equitable  incum- 
brancers the  one  who  first  gives  notice  will  be  pre- 
ferred, anil  this  doctrine  prevails  independently 
of  any  question  of  laches. 

i  In  re  Lake,  Ex  parte  Cavendish,  [1903]  1 

I      riv     B.  151  ;  72  L.  J.  K.  B.  117;  51  W.  R. 

319;  87     L.    T.    655;   19   T.    L.    R.    116;  10 

Manson,  17— Wright,  J. 

1 

1 

':  66.  Equitable  Suh-mortgagces  of  Mortgage  of 
7.^/ //fZ.]— Where  there  were  successive  equitable 
sub-mortgagees  of  a  mortgage  of  land,  and  the 

j  second  sub-mortgagee  in  point  of  time  gave  notice 

1  to  the  original  mortgagor  : — 

Hkld— that  the  second  sub-mortgagee  did 
not  obtain  priority  by  means  of  being  the  tii'st  to 
give  notice  to  the  mortgagor. 
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Iifi   Richards;  Humhei 
D.  489)  followed. 
Hopkins  v.  Hemswobth,  [1898]  2Ch,347;  67 

[L.  J.  Ch.  .-,36  ;   78  L.  T.  832  ;  47  W.  R.  26— 

Kekewich.  J. 


1  Blaltelocli'{(\miV)  32  Ch.  D.  .-,60  ;  r^Ty  L.  T.  8  ;  3-t 

Richards  (45  Ch.  '  ^-  ^^-  1^'^)  ^^^^<^'^^^- 

\  Taylor  r,  London  and  County  Banking  Co.  ; 
[London  and  County  Ranking  Co.  r. 
Nixon,  [1901]  2  Ch.  231  ;  70  L.  J.  Ch.  477; 
49  W.  E.  451  ;  84  L.  T.  397  ;  17  T.  L.  R.  413 

— C.  A, 


67.  -Interest  in  Land" — 'Trust — Xotire  of — 
Breach  of  'Trust— Solicitor  Trustee— Fraud- 
Relation  hack — Equitable  Incunihrances — Aotice 
—  Le(/al  Estate — Title-deeds  —  Rurckaser  for 
Value  inithout  Notice — Conveijtiucing  and  Law 
of  Rropertjj  Act,  1882  (45  &  46  Vict.  c.  39),  s.  3, 
suh-s.  1  (i.)  and  (ii.).] — Although  a  mortgage 
debt  is  a  chose  in  action,  yet,  where  the  subject  of 
the  security  is  land,  the  mortgagee  is  treated  as 
having '•  an  interest  in  laud,"  and  priorities  are 
governed  by  the  rules  applicable  to  interests  in 
land,  and  "not  by  the  rules  which  apply  to 
interests  in  personaltv.  Jones  v.  Gibbons  (1804) 
9  Ves.  407,  410  ;  7  R.'  R.  247,  250.  \ 

Leaseholds  are  real  estate  for  the  purpose  of 
this  rule.      Wiltshire  v.  Rabbits,  (1844)  14  Sim.  ; 
7() :  13  L.  J.  Ch.  284  ;   Union  Bank  (f  London  v. 
Kent,  (1888)39  Ch.  D.  238  ;  57  L.  J.  Ch.  1022; 
37  W.  R.  364 ;  59  L.  T.  714— C.  A. 

A  legal  mortgagee  who  makes  an  advance 
without  notice  of  a  prior  equitable  title  is  a 
purchaser  for  value  without  notice.  From  such 
a  purchaser  a  Coiu-t  of  equity  takes  away 
nothing  which  he  has  honestly  acquired.  An  equit- 
able mortgagee,  who  has  made  an  advance 
without  notice  of  a  prior  equitable  title,  may 
gain  priority  by  getting  in  a  legal  title,  unless 
there  are  circumstances  which  make  it  inequit- 
able for  him  so  to  do — e.g.,  where  the  mortgagee 
has  notice  that  the  legal  title,  at  the  time  when 
it  is  so  got  in,  is  held  on  an  express  trust  in 
favour  of  persons  who  assert  a  claim  to  the  pro- 
perty. Where  the  relation  between  the  equit- 
able incumbrancer  and  the  person  in  possession 
of  the  title-deeds  is  not  merely  that  of  mortgagee 
and  mortgagor,  but  is  of  a  fiduciary  nature  (as, 
for  example,  that  of  cestui  que  tru.st  and  trustee, 
or  client  and  solicitor),  the  equitable  incum- 
branctr  is  not  to  be  deprived  of  his  priority  by 
reason  of  the  improper  acts  of  the  person 
entrusted  with  the  deeds,  so  long,  at  all  events, 
as  the  incumbrancer  has  no  ground  to  suppose 
that  there  has  been  any  want  of  good  faith  on 
the  part  of  the  custodian  of  the  deeds. 

A  purchaser  for  value  without  notice  is 
enUtJed  to  the  benefit  of  a  legal  title,  not  merely 
where  he  has  actually  got  it  in,  but  where  he 
has  a  better  title  or  right  to  call  for  it.  1 

N.,  on  being  appointed  a  trustee  of  a  settle-  i 
meut,  insisted  that  certain  mortgages  should  be 
legally  transferred  to  himself  anil  T.  as  trustee 
fif  that  settlement.  T.  was  not  merely  a  formal, 
but  an  actual  conveying  party  to  the  instruments 
by  which  this  was  done. 

Held — that  by  accepting  the  transfers  N. 
gave  up  a  i-ight  of  action  which  he  had  against 
T.,  and  became  a  purchaser  for  value  without 
notice  of  any  prior  incumbrance. 

Thorndike  v.  Hunt  ((1859)  3  De  G.  ct  J.  563  ; 
28  L.  J.  Ch.  417  ;  7  W.  R.  246)  and   Taylor  v. 


68.  Xe.vt  of  Kin's  Share  of  Intestacy — Notice 
to  Administrator — Notice  before  Grant. 1 — As 
between  several  mortgagees  of  the  share  of  one  of 
the  next  of  kin  of  an  intestate  priorities  rank 
according  to  the  dates  of  the  notices  given  to  the 
administrator  after  administration  has  been 
taken  out.  Notice  given  before  administration 
has  been  taken  out  to  a  possible  or  future 
administrator  (even  if  he  be  also  the  holiler  of  a 
fund  out  of  which  moneys  may  be  payable  to  the 
future  administrator)  are  ineffectual  for  the  pur- 
pose of  obtaining  priority  as  against  other 
mortgagees  who  give  notice  to  the  administrator 
after  he  has  obtained  administration. 

In  re  Kinahan's  Trusts,  [1907]  1  Ir.  R.  321 

[ — Barton,  J. 

69.  Trustee  Bencfciary— Equitable  Mortgage 
— Legal  Mortgage.l — A  testator  devised  real 
estate  to  K.  and  two  others  upon  trust  out  of  the 
rents  and  profits  in  aid  of  his  personalty  to  pay 
debts,  legacies,  kc,  and  subject  thereto  in  ti'ust 
as  to  a  certain  house  for  K.  Immediately  after 
his  death  in  1872,  K.  assigned  his  interest  under 
the  will  by  way  of  mortgage  to  the  plaintiff's 
predecessor,  who  gave  notice  to  K.'s  two  co- 
trustees. K.  subsequently  became  sole  trustee. 
In  1890  K.  deposited  the  title  deeds  and  probate 
of  the  will  with  the  defendants,  and  gave  ihem  a 
memorandum  of  deposit,  to  secure  an  overdraft ; 
in  1903  he  gave  them  a  legal  mortgage.  They 
had  no  notice  of  the  prior  equitable  charge.  In 
1890  all  debts  and  legacies  had  been  discharged 
except  a  trust  legacy  of  £100  given  to  a  life 
tenant  still  alive  in  1903  with  remainder  to  her 
issue. 

Held— that  the  trusts  of  the  will  not  having 
Ijeen  fully  executed,  K.'s  equitable  interest  had 
not  been  merged  in  his  legal  interest ;  that  the 
bank,  having  notice  that  they  were  taking  part 
of  a  trust  estate  from  a  surviving  trustee,  took 
it  subject  to  all  subsisting  trusts  including  the 
mortgage  to  the  plaintifi:;  and  that  therefore  the 
plaintiff  was  entitled  to  priority. 

Perham  r.  Kempster,   [1907]  1  Ch.  373  ;  76 
[L.  J.  Ch.  223  ;  96  L.  T.  297— Joyce,  J. 

(c)  Possession  of  Title  Deeds. 

70.  Debentures — Equitable  Incumbrancers  — 
Inquiry — Negligence —  Conflicting  Equities — 
PostjJonement  of  Prior  Incumbrance — One  Man 
Company — Bebentures  is.nied  to  Director  to  make 
good  Private  Breach  of  Trust  by  him — Invest- 
ment of  Trust  Funds  in  Business — Notice  to 
Director  not  Notice  to  Company.] — The  directors 
of  a  limited  company  had  power  under  the 
articles  of  association  to  raise  by  mortgage  or 
debenture  such  sums  as  they  should  think  expe- 
dient, and  to  charge  the  property  of  the  company 
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therewith.  The  company  was  formed  to  take 
over  the  business  of  M.  M.  was  managing 
director,  and  practically  the  owner  of  the  com- 
pany, the  shares  never  having  been  oifered  to 
the  public,  anil  except  for  the  limitation  of 
liability,  the  concern  went  on  as  before  the 
fo]'niation  of  the  company. 

On  April  1st,  18i»7,  the  company  being 
indebted  to  its  bankers,  and  requiring  further 
advances,  issued  deljentures  in  favour  of  the 
})ank,  chaiging  the  same  on  all  the  property  of 
the  company.  These  documents  showed  that 
there  was  power  to  issue  further  debentures. 
There  was  a  collateral  agreement  by  the  company 
authorising  the  bank  to  hold  the  debentures  as 
a  collateral  security  for  advances  and  transactions. 

On  April  16th,  1897,  two  further  debentures 
charged  on  the  property  of  the  company  for  the 
sum  of  £11,000  were  issued  to  M.  and  T.,  who 
were  the  trustees  of  the  estate  of  B.,  deceased. 
According  to  affidavits  in  the  case,  £9,323,  repre- 
senting the  B.  trust  estate,  was  (in  breach  of 
trust)  invested  by  M.  and  T.  in  M.'s  business 
])rior  to  the  incorporation  of  the  company,  and 
the  company  took  over  the  liability  for  this  debt. 
It  was  also  stated  in  the  affidavits  that  a  further 
sum  of  £2,9(52,  also  portion  of  the  B.ti-ust  estate, 
was  advanced  by  the  trustees  to  the  company 
4ind  invested  in  the  business,  and  that  the  com- 
pany had  undertaken  to  give  security  for  all  the 
inonevs  due  by  the  company  to  the  trust  estate. 

Ou"May  28th,  1897,  M.  deposited  certain  title 
•deeds  of  the  company's  property  with  the  bank 
as  a  collateral  securitj'  for  all  moneys  then  due, 
or  to  become  due  by  the  company  to  the  baidv. 
When  this  charge  was  given,  the  amount  due  to 
the  bank  exceeded  the  nonnnal  amount  of  the 
debentures  issued  to  tht-m  on  April  1st.  Tiie 
Ijank  had  no  notice  of  the  existence  of  the 
debentures  of  April  ItJth,  and  made  no  inquiries. 
The  bank  connnenced  an  action  to  enforce  its 
securities,  and  the  com(>any  passed  a  resolution 
for  voluntary  winding-up.  By  the  judgment  of 
the  Court  the  debentures  issued  to  the  bank 
were  declared  valid,  and  a  sale  was  directed. 
An  application  was  made  on  behalf  of  the  rcntu'Di 
<[ur  fn/.sf  of  the  estate  of  V>.  for  liberty  to  inter- 
vene in  the  action,  and  to  have  it  declared  that 
the  debentures  of  April  Kith  issued  to  iVl.  and  T. 
were  charged  on  the  j)roperty  of  the  company 
in  p]'iority  to  the  equitable  charge  in  favour  of 
the  bank  hj  deposit  of  title  deeds  on  May  28th. 

Held — on  the  assumption  that,  at  the  date  of 
the  issue  of  the  two  debentures  for  £11,000  there 
was  money  due  by  the  company  to  M.  and  T.  as 
trustees  of  the  B.  estate,  that  the  bank,  as 
having  the  stronger  equity,  were  entitled  to 
priority  in  respect  of  their  equitable  mortgage 
over  these  two  debentures. 

Subsequently  it  was  established  by  oral  evi- 
<lence  taken  in  Court  that  the  trust  funds  had 
been  mainly  spent  by  M.  in  Stock  Exchange 
transactions,  and  that  so  far  as  any  had  been 
invested  by  him  in  the  business,  they  constituted 
a  private  debt  of  M.,  and  that  his  lialjility  was 
not  taken  over  by  the  compaiij^,  and  that  any 
trust  moneys  advanced  to  the  company  had  been 
repaid. 


Held — that  neither  in  fact  nor  in  law  had 
the  company  any  notice  of  the  trust,  and  that 
the  debentures  weie  issued  without  authority 
and  without  consideration,  and  did  not  bind  the 
assets  of  the  company,  as  against  creditors. 

Bank  of  Ireland  r.  Cogry  Spinning  Co., 
[[1900]  1  Ir.  R.  219- M.K. 

71.  Equitahle  Morfgcuje — Suhseqnent  Lcijul 
Martfiafje — Title  Deeds  nut  Produced — Fraud  of 
Solicitor  actinfi  for  all  Parties — Xotiee — Poxt- 
Ihinemrnt  of  Legal  Mortgage.'] — B.  mortgaged 
to  C,  a  solicitor,  two  houses  for  £2,100  ;  C. 
dei)osited  the  deeds  and  mortgage  with  his  bank 
to  secure  a  large  overdraft  which  existed  at  all 
material  dates.     The  bank  gave  no  notice  to  B. 

Subsetjuently  B.  and  C.  joined  in  legal  mort- 
gages of  the  two  houses  to  H.  and  W.  for  £650 
and  £5.50.  These  sums  were  paid  to  B.,  and 
expressed  to  be  so  paid  in  part  discharge  of  the 
£2,100.  B.  then  gave  C.  a  second  mortgage  over 
both  houses  to  secure  the  balance  of  £900. 

In  these  last  three  mortgages  C.  acted  as 
solicitor  for  all  parties,  none  of  whom  had  any 
knowledge  of  the  sub-mortgage  to  the  bank. 

Held — (1)  that  H.  and  W.,  not  having  asked 
for  pro.iuction  of  the  title  deeds,  were  affectetl 
with  notice  of  the  sub-mortgage ;  in  such  cases 
it  is  immaterial  whether  the  mortgagee  employs 
a  solicitor  or  not,  or  whether,  if  he  does  so,  the 
solicitor  discloses  the  incumbrance  or  not. 

(2)  That,  therefore,  H.  and  W.  were  trustees  of 
the  legal  estate  for  the  bank. 

Senihle,  B.,  when  paj'ingofE  partof  the  original 
debt  was  not  bound  to  ask  for  production  of  the 
mortgage  and  title  deeds ;  senihle,  also,  he  was 
not  ati'ected  with  notice  of  the  sub  mortgage, 
and  was  dischai-ged  from  liability  under  the 
original  mortgage  to  the  extent  of  £l,20lt. 

Berwick  &  Co.  r.  Price,  [1905]  1  Ch.  632  ;  7-1 
[L.  J.  Ch.  249  ;  92  L.  T.  110— Joyce,  J. 

72.  Floating  C/iargr — Equitahle  Mortgage — 
Negligence.] — C.  &  B.,  Ld.,  was  a  comj^any  formed 
in  December,  1881  ;  and  in  May,  1885,  issued, 
in  pursuance  of  its  borrowing  powers,  deben- 
tures to  the  amount  of  £28,000,  each  of  which 
purported  to  charge  all  the  property  of  the  com- 
pany whatsoever  and  wheresover,  both  present 
and  future,  including  its  uncalled  capital  for  the 
time  being,  and  was  indorsed  with  conditions, 
the  first  of  which  provided  that  such  charge  was 
to  be  a  floating  security,  "  but  so  that  the  com- 
pany is  not  to  be  at  liberty  to  create  any  mort- 
gage or  charge  upon  its  freehold  or  leasehold 
hereditaments  in  priority  to  the  said  debcntine." 

No  legal  mortgage  of  the  freehold  or  leasehold 
hereditaments  was  ever  made  to  the  debenture- 
holders,  and  the  title  deeds  remained  in  the 
possession  and  under  the  control  of  the  company. 
The  title  deeds  were  in  1892  deposited  by  the 
company  with  the  Union  Bank  of  London  to 
meet  overdrafts  on  an  account  oj)  ned  by  the 
company  there.  A  first  oveidraft  was  paid  off, 
but  in  August,  1895,  the  title  deeds  still  remain- 
ing in  the  custody  of  the  bank,  the  company  was 
allowed  a  second  overdraft  on  its  giving  a 
memorandum  of  equitable  charge  on  the  deeds, 


1017 


MORTGAGE. 


1018 


TrioritieB—Continued. 

and  an  undertaking  that  the  company  and  all 
other  necessaiy  parties  would  on  demand  make 
and  execute  valid  legal  mortgages  in  favour  of 
the  bank. 

In  February,  1897,  the  bank  was  served  with 
notice  of  a  judgment  appointing  a  receiver,  and 
directing  inquiries  as  to  the  charges  and  their 
priorities,  in  an  action  which  had  been  brought 
by  the  debenture  holders  against  the  company, 
the  interest  on  their  debentures  having  fallen 
into  arrear.  The  overdraft  on  the  "amount 
at  the  bank  at  that  date  amounted  to  some 
£220,  and  the  bank  stated  this  notice  was  the 
first  they  had  of  the  company's  having  issual 
any  debentures  or  created  any  charge  on  the 
property  comjirised  in  the  title  deeds  deposited 
with  the  bank. 

The  company  was  insolvent,  and  was  being 
voluntarily  wound-up  under  the  supervision  of 
the  Court. 

The  bank  claimed  to  have  a  prior  charge  for 
£220  and  interest,  and  to  retain  the  deeds  until 
their  debt  was  paid. 

Held — that,  the  bank  being  in  possession 
of  the  title  deeds  without  any  negligence  on  their 
part,  and  the  restriction  on  the  creation  by  the 
company  of  mortgages  or  charges  in  priority  to 
the  debentures  being  a  mere  private  arrange- 
ment between  the  company  and  the  debenture- 
holders,  which  could  not  be  set  up  as  against 
the  equitable  mortgage  to  the  bank  which  had 
taken  the  deeds  without  any  notice  of  it,  the 
bank  had  the  stronger  equity,  and  was  entitled 
to  priority  over  the  debenture-holders. 
Ix    Re    Castell    &  Browx,    Ld.,  Hoper  v. 

[Castell   &   Brown,    Ld.,    [1898]    1    Ch. 

315  ;    67  L.   J.    Cli.  169  ;  78  L.    T.    109  ;    U 
T.  L.  E.  194  ;  iG  W.  R.  218— Romer,  J. 

73.  Zef/(d  and  Equltuhle  Mortgages  —  XegVi- 
gence  — Deeds  left  ivith  Solicitu)- —  Suhseqnent 
Deposit  of  Deeds.]— ^hoxtlj  before  his  death, 
W.  P.  advanced  money  on  mortgage  to  his 
solicitor  ;  he  was  ill  at  the  time  and  only  lived 
for  a  month,  and  he  never  got  the  deeds.  After 
W.  P. 's  death  the  plaintiff  as  his  executor,  applied 
to  the  solicitor  for  the  deeds,  and  in  answer  to 
such  application  received  the  mortgage  deed, 
which  the  plaintiff  was  led  to  believe  was  the 
only  one  relating  to  the  property.  The  solicitor 
had  meanwhile  deposited  the  deeds  with  another 
mortgagee  as  security  for  money  advanced  with- 
out notice  of  the  legal  mortgage. 

Held — that  neither  the  plaintiff  nor  his  pre- 
decessor had  been  guilty  of  such  negligence  that 
their  legal  mortgage  ought  to  be  postponed  to 
the  subsequent  equitable  mortgage. 

CoTTEY  r.   National  Provincial  Bank  of 

[England,  Ld.,  and  Another,  (1901)  20 

T.  L,  R.  607— Eady,  J. 

74.  Legal  Estate  —  Irustees  omitting  to  get 
Title  Deeds  ~  Subsequent  Equitable  Interest — 
Negligence  of  Trnstees— Rights  of  Bencficia  rg.]— 
W.  by  his  marriage  settlement  conveyed  real 
estate  to  trustees.     The  solicitors  who  acted  for 


all  jiarties  believed  that  they  held  all  the  title 
deeds  ;  but  in  fact  W.  retained  the  latest  deed — 
the  conveyance  to  himself.  W.  at  a  later  date 
mortgaged  the  property,  and  the  mortgagee 
received  from  him  this  convej-ance.  Subse- 
quently the  mortgagee  sold  the  property  to  a 
purchaser,  who,  like  himself,  had  no  notice  of  the 
settlement. 

W.'s  life  interest  under  the  settlement  was 
determinable  on  alienation  ;  and  his  wife  now 
claimed  that  it  had  been  determined  and  that 
her  own  life  interest  had  taken  effect. 

Held — that  the  trustees  had  been  guilty  of 
negligence,  that  the  purchaser's  equitable  in- 
terest had  priority  over  their  legal  estate,  and 
that  the  plaintiff  had  no  higher  rights  than  her 
trustees. 

Llogd^s  Banking  Co.  v.  Jones  ((1885)29  Ch  D. 
221  ;  51  L.  J.  Ch.  931  ;  52  L.  T.  4G9  :  33  W  1( 
781— Pearson,  J.)  followed. 

Walker  r.  Linom,  [1907]  2  Ch.  101  ;  76  L.  J. 
[Ch.  500  ;  97  L.  T.  92— Farwell,  J. 

75.  Legal  Mortgage — Possession  of  Title  Deeds 
hy  Subsequent  Equitable  MortgageeJ\ — The  mere 
fact  that  a  legal  mortgagee  has  not  got  the  deeds 
of  the  mortgaged  property,  and  that  they  are 
lound  in  the  possession  of  a  subsequent  equitable 
mortgagee,  there  being  no  evidence  or  circum- 
stance pointing  to  fraud  or  negligence  on  tlie 
part  of  the  legal  mortgagee,  or  connecting  him 
with  the  fraud  of  the  mortgagor,  is  not  sutticient 
to  displace  the  priority  of  the  legal  mortgagee. 
In  re  Greer,  [1907]  1  Ir.  R.  57— Barton,  J. 

XX.  RECEIVER. 

76.  Reeeirer  appointed  by  Court  on  Appliea- 
tion  of  Second  Mortgagees  —  Motion  by  Eir.it 
Mortgagees  for  Leave  to  take  Possession,  and  to 
Discharge  Receiver — Rents  received  by  him 
hetween  Xotice  of  Mothm  and  Hearing — Right 
to.'\ — It  may  often  be  the  case  that  a  receiver 
holds  the  rents  of  property  on  behalf,  not  neces- 
sarily of  the  person  who  obtained  his  appoint- 
ment, but  of  the  person  who  may  ultimately 
prove  to  be  entitled  to  the  propertj'. 

On  the  application  of  second  mortgagees  the 
Court  (in  an  action)  appointed  a  receiver  of  the 
rents  and  profits  of  the  mortgaged  })roperty. 
Thereupon  the  first  mortgagees  gave  notice  of  a 
motion  for  leave  to  take  possession,  and  for  the 
discharge  of  the  receiver  ;  before,  however,  the 
motion  could  come  on  for  hearing,  he  received 
some  rents. 

The  motion  was  granted. 

Held — that  the  first  mortgagees  ought  to  be 
regarded  as  in  possession  as  from  the  date  of 
their  notice  of  motion,  and  were  entitled  to  these 
rents. 

In  re  lloare,  Iloare  v.  Owen  ([1892]  3  Ch.  94  : 
61  L.  J.  Ch.  541  ;  41  W.  R.  105  ;  67  L.  T.  45— 
dictum  of  .Stirling,  J.)  applied  and  followed. 

Preston  and  Others  v.  Tunbridge  Wells 
[Opera  House,  Ld.,  and  Another,  [1903] 
2  Ch.  323  ;  72  L.  J.   Ch.  774  ;  88  L.  T.  .53— 

Farwell,  J. 


1019 


MORTGAGE. 


1020 


Receiver — ContiiiKcd. 

77.  Ilecclrp)-  (ind  Manager  of  Biisluexs — E.rtent 
of  A(ienc]i—Part  I'aipiicnt  of  Moiigaijor^H  IJeht 
—  Convej/ancing  and  Law  of  Property  Act,  1881 
(41  &  45  Vict.  c.  41),  s.  2i— Limit  at  hnifi  Act,  1623 
(21  Jac.  1,  e.  16),  s.  3.] — A  receiver  appointed 
under  the  terms  of  a  power  in  a  mortgage  deed 
which  extends  the  powers  conferretl  by  the  Con- 
veyancing Act,  1881,  s.  24,  to  manage  and  carry 
on  a  business,  is  authorised  to  pay  business  debts 
of  the  mortgagor.  This  authority  is  not  affected 
by  the  death  of  the  mortgagor,  and  payment  by 
the  receiver  of  an  instalment  of  a  business  debt 
contracted  by  the  mortgagor  operates  as  an 
acknowledgment  of  the  whole  debt  by  the 
executrix  of  the  mortgagor,  and  prevents  time 
running  under  the  Statute  of  Limitations. 

Decision  of  Byrne,  J.  (47  W.  11.  174  ;  7'J  L.  T. 
468)  affirmed. 
In  re  Hale,  Lilley  r.  Foad,  [1899]  2  Ch.  1U7  ; 

[68  L.  J.  Ch.  517  :  47  VV.   II.  579  ;  80  L.  T. 
827  ;  15  T.  L.  R.  389— C.  A. 

78.  Mccrirer's  Expenses  — Foreclosure  —  Mort- 
gagee not  in  Possession  —  Expenses  incurred  by 
Receiver  in  Executing  llepairs — Convegancinq 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  24  (8)  (iii.).]— 
If  a  receiver,  appointed  by  a  mortgagee  under 
the  Conveyancing  Act,  1881,  expends  money  in 
repairs  to  the  mortgaged  property,  other  than 
necessary  or  prof)er  repairs  directed  in  writing 
by  the  mortgagee,  such  expenses  cannot  be 
allowed  in  taking  an  account  in  a  foreclosure 
action  of  what  is  due  to  the  mortgagee. 

Where  the  receiver  had  been  appointed  by  a 
first  mortgagee,  the  latter  cannot  charge  such 
expenses  against  the  subsequent  mortgagees. 

The  fact  that  the  receiver  is  the  officer  of  a 
guarantee  society  which  has  guaranteed  the  first 
mortgagees  against  loss,  and  which  provided  the 
money  for  the  repairs,  is  immaterial. 

White  r.  Metcalf,  [1903]  2  Ch.  567  ;  72  L.  J. 
[Ch.   712  ;    89  L.  T.   164  ;    52   W.    R.  280— 

Kekewich,  J. 

XXI.  REDEMPTION. 


(a)  Accounts  and  Costs. 
And  see  Sects.  I.  Accounts  ;  Y.  Equity 

OF   llEDEMPTIOX. 


79.  Mortgagee's  Costs  of  Xegotiating  and  Pre- 
jutrmg  Mortgage  Deed — Implied  Contract  to  Pay 
Them  hg  Mortgagor — Cannot  he  Charged  against 
Mortgaged  Property.']  —  When  a  mortgage  is 
completed  the  mortgagor  is  liable  to  pay  to  the 
mortgagee  the  expenses  incident  to  the  mortgage 
transaction.  The  mortgagor  is  liable  to  i)ay 
over  to  the  mortgagee  what  he  pays  to  his  own 
solicitor,  but  there  is  no  common  law  debt  or 
liability  therefor  until  the  transaction  is  com- 
pleted. 

A  mortgagee  caiuiot  charge  against  the  mort- 
gaged pro])erty,  by  way  of  tacking  or  otherwise, 
the  costs  of  pre|)aring  tlie  mortgage  deed  which 
he  is  entitled  to  recover — having  paid  them — 
under  the  implied  contract  against  the  mortgagor. 

They  form  a  simple  contract  debt  between  the  |  enough  money  in  hand  to  pay  the  interest  due 
mortgagor  and  mortgagee.  i  to  him. 


In  January,  1901,  the  defendants  toijk  a  first 
mortgage  of  certain  freeholds.  On  this  occasion 
their  solicitors'  costs  of  negotiating  the  loan, 
investigating  the  title,  and  preparing  the  mort- 
gage deed— amounting  to  £28  8.?.— were  not,  as 
is  usual,  deducted  from  the  loan  on  completion 
of  the  transaction,  but  were  subsequently  paid 
by  them  to  their  solicitors.  In  May,  19(3l.  the 
plaintiffs  became  transferees  of  a  second  mort- 
gage on  the  property,  and  in  September,  1901, 
received  notice  from  the  defendants  of  their 
intention  to  e.xercise  their  power  of  sale.  There- 
upon the  plaintiffs  agreed  to  redeem  the  defen- 
dants, and  to  take  a  transfer  of  their  security. 
The  defendants  then  claimed  that  the  plaintiffs 
were  not  entitled  to  redeem  except  upon  pay- 
ment of  the  £28  8.v.  above  mentioned  as  part  of 
the  costs  of  the  first  mortgage. 

Held — that  on  redemption  by  the  plaintiffs 
of  the  first  mortgage,  the  defendants  were  not 
entitled  to  charge  the  £28  8.?.  for  their  costs  of 
the  first  mortgage. 

Wales  v.  Caer,  [1902]  1  Ch.  860  :  71  L.  .J.  Ch 
[483  ;  50  W.  E.  313  ;  86  L.  T.  288— Farwell,  J. 

80.  Mortgage  of  Shares— Costs  of  Mortqaiiee— 
What  Included — Costs  of  Action  against  Sureti/.] 
—A  lady  deposited  certain  shares  with  a  bank 
as  security  for  a  loan,  with  a  memorandum  of 
deposit  containing  a  power  of  sale.  The  bank 
afterwards  obtained  judgment  against  her  in 
respect  of  the  debt,  and  an  an-aiigement  was 
made  under  which  her  husband  guaranteed  pay- 
ment by  instalments  of  the  unpaid  balance. 

The  bank  sued  him  on  his  guarantee,  and 
obtained  judgment  with  costs  ;  and  although 
the  wife's  debt  to  them  was  eventually  satisfied, 
they  declined  to  retransfer  the  shares  to  her 
until  these  costs  were  paid. 

In  an  action  by  her  against  the  bank  to  obtain 
a  retransfer  of  the  shares  or  their  value  :— 

Held — that  the  action  was  in  effect  one  of 
redemption  ;  that  the  costs  of  the  action  against 
the  husband  were  properly  Incurred,  and  the  wife 
was  bound  to  indemnify  him  against  them  :  and 
that  the  baidc  were  ent'itled  to'the  benefit  of  the 
indenniity  and  to  retain  the  shares  till  payment 
of  the  costs  of  the  action  against  him. 

Xational    Prorincial    Bank     of    Em/land   v. 
C/ames  ((1S8())  31  Ch.  D.  582  :  55  L.  J.  Ch.  576  ; 
34  W.  R.  600  ;  54  L.  T.  696— C.  A.)  applied. 
Saci£s  r.  AsHBY  &  Co.,  (1903)  88  L.  T.  393— 

[Joyce,  J. 

81.  Practice— Proviso  for  Capitalising  Interest 
in  Arrear  —  Mortgagee  in  Possession— Whether 
Receipt  of  Rents  Equivalent  to  Receipt  of  In- 
terest.]— Where  a  mortgagee  is  in  possession 
under  a  mortgage  which  provides'  for  the 
capitalisation  of  interest  if  in  arrear  for  twenty- 
one  days,  and  the  mortgagor  seeks  to  raleeni, 
the  mortgagee  in  order  to  charge  him  with  com- 
pound interest  nuist  show  that  on  the  twenty- 
first  (lay,  after  crediting  rents  received  by  hiiu 
and   deducting   proper    outgoings,    he   had    not 
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Union  Bank  of  London  v.  Ingram  ((1880)  1(3 
Ch.  D.  53  ;  50  L.  J.  Ch.  74  ;  29  W.  R.  209  ;  43 
L.  T.  659— Jessel,  M.R.),  Cockhurn  v.  Edwards 
((1881)  18  Ch.  D.  449  ;  51  L.  J.  Ch.  4(; ;  30 
W.  E.  44(>  ;  45  L.  T.  500— C.  A.),  and  Brkiht  v. 
Camphell  ((1889)  41  Ch.  D.  388  ;  37  W.  R. 
740;  «0  L.  T.  731  — Kay,  J.)  discussed  and 
distinguished. 

Decision  of  Warrington,  J.  ([1905]  1  Ch.  241  ; 
74  L.  J.  Ch.  160  ;  53  W.  R.  334  ;  92  L.  T.  49) 
aflSrmed. 

"Weigley  r.  Gill,  [1906]  1  Ch.  165  ;  75  L.  J.  Ch. 
[210;  54  W.  R.  274  ;  94  L.  T.  174— C.  A. 

82.  Rests — Mortgagee  in  Possession — Sale  of 
Part  of  Mortgaged  Property. '\ — In  a  redemption 
action  against  a  mortgagee  in  possession,  who 
has  from  time  to  time  sold  parts  of  the  mortgaged 
property,  where  the  decree  directs  the  usual 
accounts  and  inquiries,  but  gives  no  direction 
as  to  rests,  the  mortgagor  is  not  entitled  to  have 
rests  in  the  account  of  rents  and  profits,  although 
there  have  been  sales  from  time  to  time. 

Wrigley  v.  Gill,  supra,  followed. 

AiNswoRTH  r.  Wilding,  [1905]  1  Ch.  435  ;  74 
[L.  J.  Ch.  256  ;  53  W.  R.  281  ;  92  L.  T.  679  - 

Joyce.  J. 

(b)  Clogging. 

83.  Collateral  Agreement — Once  a  Mortgage 
always  a  Mortgage.'\  —  Where  land  has  been 
mortgaged  as  a  security  for  monej^,  when  the 
money  is  paid  off,  the  land  and  its  owner  in  the 
use  of  it  must  be  as  free  as  if  it  had  never  been 
mortgaged,  and  provisions  in  the  mortgage  deed, 
or  collateral  thereto,  inconsistent  with  this  right, 
cannot  be  enforced. 

The  defendant  mortgaged  his  land  to  the 
plaintiff  to  secure  a  loan  of  £200  and  interest 
thereon.  The  money  was  raised  by  the  mort- 
gagee by  depositing  the  mortgage  with  a  bank. 
As  part  of  the  same  transaction  the  defendant 
agreed  by  an  independent  deed  to  sell  his  land 
within  twelve  months,  and  to  give  the  sale 
thereof  to  the  plaintiff,  who  was  an  auctioneer, 
and  that  if  the  said  lands  were  sold  otherwise 
than  through  the  plaintiff  he  would  pay  Ihe 
plaintiff  5  per  cent,  on  the  purchase  money.  The 
defendant  subsequently  sold  the  land  through 
another  auctioneer  for  £1,250. 

Held,  by  Q.  B.  Div.  (Andrews,  J.,  dissenting) 
— that  the  plaintiff  was  entitled  to  recover 
£62  \0s.  on  the  agreement. 

Held,  by  C.  A.,  reversing  the  decision  of 
Q.  B.  Div.  —  that  the  collateral  advantage 
stipulated  for  by  the  mortgagee  in  the  indepen- 
dent deed  placed  such  a  fetter  on  the  equity  of 
redemption  that  it  vitiated  the  agreement. 

Browne  v.  Ryan,  [1901]  2  Ir.  R.  671— C.  A. 

[(Jr.). 

84.  Construction  of  Mortgage  Deed — Clogging 
Equity  of  Redem2)tion.~\ — What  is  once  a  mort- 
gage remains  a  mortgage  and  may  be  redeemed 
on  payment  of  the  principal,  interest,  and  costs, 


and  any  provision  imposing  on  the  mortgagor  a 
liability  to  pay  anything  in  excess  of  this  is  a 
clogging  of  the  equity  of  redemption. 

Booth  v.  Salvation  Army  Building  Asso- 

[CIATION,    Ld.,   (1898)    14   T.  L.  R.  3— 

Kekewich,  J. 

85.  Conditional  Sale — Option  to  Lender  to 
enter  into  Partnership  with  Mortgagor  npon 
terms  affecting  the  Pro/wrti/  —  Option  to  be 
E.rercised  within  time  limited  for  Redemption  — 
Exercise  of  Option — Validity.'] — Prior  to  July, 
1898.  the  plaintiffs  advanced  to  the  defendant 
£5,000  upon  the  security  of  a  ship  and  other 
property,  upon  the  terms  of  an  agreement  made 
between  them  on  April  23rd,  1896,  whereby  the 
money  was  not  to  be  called  in  or  paid  for  two 
years,  and  the  plaintiffs  might  at  any  time 
within  the  two  years  elect  to  enter  into  partner- 
ship with  the  defendant  upon  the  terms  of  their 
releasing  the  mortgage  debt,  and  the  ship  and 
other  property  becoming  partnership  assets.  On 
July  9th,  1898,  another  agi-eement  was  entered 
into  between  the  plaintiffs  and  the  defendant. 
It  recited  the  agreement  of  1896  ;  that  the 
[daintiffs  had  not  entered  into  partnership  ;  that 
the  plaintiffs  had  ajiplied  for,  and  the  defendant 
was  unable  to  pay,  the  £5,000,  and  had  requested 
the  plaintiffs  to  extend  the  term  of  two  years  for 
a  further  period  of  five  years  ;  and  it  was  thereby 
agreed  (1)  that  the  plaintiffs  might,  within  five 
years,  elect  to  enter  into  partnership  with  the 
defendant  ;  (2)  that  the  plaintiffs  should  in  that 
event  release  the  defendant  from  payment  of  the 
£5,000,  and  transfer  the  mortgaged  property  for 
the  purpose  of  the  partnership  ;  (3)  that  the 
capital  of  the  partnership  property  should  belong 
to  the  defendant  and  plaintiffs  in  equal  shares. 

In  February,  1900,  the  plaintiffs  exercised  their 
option,  and  communicated  to  the  defendant  their 
election  to  enter  into  partnership  with  him,  but 
he  refused  to  comply,  alleging  that  the  effect  of 
the  agreement  of  July  9th,  1898,  was  to  render 
the  property  irredeemable,  and  that  it  was  an 
illegal  clog  on  the  equity  of  redemption.  The 
agi-eement  of  July  9th,  1898,  was  not  alleged  to 
be  unconscionable  or  unfair. 

Held — that  the  agi-eement  of  July  9th, 
1898.  was  a  separate  and  independent  transaction, 
and  not  bad  because  the  mortgagee  contracted 
that,  pending  the  exercise  of  his  option  to  enter 
into  partnershi()  with  the  mortgagor,  the 
mortgagee  would  not  call  in  his  money,  or  that 
that  formed  part  of  the  consideration  of  the 
partnership  agreement. 

Decision  of  Buckley,  J.  ((1901)  49  W.  R.  188  ; 
83  L.  T.  731  ;  17  T.  L.  R.  96)  affirmed  on 
different  grounds  by  C.  A.,  and  decision  of  C.  A. 
([1902]  1  Ch.  53  ;  71  Ch.  42 ;  50  W.  R.  231  ;  85 
L.  T.  464  ;  18  T.  L.  R.  61— C.  A.)  affirmed. 

Reeve  r.  Lisle,  [1902]  A.  C.  461  ;  71  L.  J.  Ch. 

[768;   87    L.  T.   308;    18  T.   L.   R.  767:    51 

W.  R.  576— H.  L.  (E.). 

86.  Covenant  to  pay  Rent  after  Payment  of 
Principal  and  Interest — Xotice  to  pay  off  — 
Tender  after  Xotice — Withdrawal.] — There  is  no 
rule  that  a  mortgagee  may  not  stipulate  for  a 
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collateral  advantage,  so  that  such  advantage  be 
fair  and  reasonable,  and  so  that  it  do  not  prevent 
redemption  on  payment  of  principal,  interest  and 
costs. 

A  provision  in  a  mortgage  which  has  the  effect 
of  preventing  redemption  on  payment  of  prin- 
cipal, interest  and  costs,  in  accordance  with  the 
bargain  for  payment  thereof,  is  invalid,  and 
cannot  enable  the  mortgagee  to  maintain  an 
action,  whether  in  equity  or  at  law. 

A  covenant  in  a  mortgage  of  leaseholds  for 
j'ears,  that  the  mortgagor  would,  during  the 
residue  of  the  leasehold  term,  notwithstanding 
that  all  principal  moneys  antl  interest  might 
have  been  paid,  pay  to  the  mortgagee  one-third 
of  the  net  protit  rent,  with  provisions  for  con- 
tinuing the  relative  positions  of  mortgagor  and 
mortgagee,  and  for  coniinuing  the  mortgage  for 
the  purpose  of  securing  the  one-third  : — 

Held — not  to  be  void  as  operating  to  prevent 
redemption. 

Biggs  v.  Hoddhwtf  ([ISltS]  2  Ch.  307;  67 
L.  J.  Ch.  -)40  ;  47  W.  R.  84  ;  79  L.  T.  201— C.  A., 
No.  96,  infra')  followed. 

A  mortgagee  who  had  given  the  mortgagor 
notice  to  pay  off  the  principal  moneys  and 
interest  owing  on  the  mortgage  : — 

Held — not  entitled  to  withdraw  the  notice 
without  the  consent  of  the  mortgagor  (per 
Byrne,  J.). 

Decision  of  Byrne.  J.  ([1899]  1  Ch.  747  ;  68 
L,  J.  Ch.  681  ;  47  W.  R.  297  ;  SO  L.  T.  1.54  ;  15 
T.  L.  R.  190)  reversed  as  to  first  point. 

Santley  r.  Wilde,  [1899]  2  Ch.  474  ;  68  L.  J. 

[Ch.    681  :    48  W.  R.  90  ;    81  L.  T.  393;    15 

T.  L.  R.  528— C.  A. 

87,  Indepoident  Agreement  for  increase  of 
Interest — Mortgagee  upinnnted  Jlcnt  Collector.'] 
— M.  owed  to  T.  £1,500,  secured  by  mortgage 
at  5  per  cent.  ;  subse(iuently,  in  consideration 
of  a  further  advance  of  £300,  M.  gave  his  bond 
(which  was  subsequently  legistered  as  a  judg- 
ment mortgage  against  the  same  lands),  and 
executed  a  collateral  agreement  appointing  T. 
his  agent  over  the  lands,  autliorising  him  to 
charge  agency  fees,  and  agreeing  to  pay  6  per 
cent,  on  the  whole  £1,800. 

Held — that  such  agreement,  being  a  new  con- 
tract for  fresh  consideration,  liad  not  the  effect 
of  fettering  the  equity  of  redemption. 

Aoaltes  V.  Rice  ([1902]  A.  C.  24  ;  71  L.  J.  Ch. 
139  ;  66  J.  P.  147  ;  50  W.  R.  305  ;  88  L.  T.  62  ; 
18  T.  L.  R.  196— H.  L.,  infra)  a[)plied. 

Maxwell  r.  TirpiNt;,  [1903]  1  Jr.   R.  499— 

[M.R. 

88.  Leasehold — PuMic-hovsc — "  Tied  " — " Once 
a  Mortgage  alwags  a  Mortgage''' — Coreiuint  to 
Purchase  Liquors  from  Mortgagees  after  lle- 
deiiijriion —  YuUdlty.] — '•  Once  a  mortgage  always 
a  mortgage."  Any  provision  inserted  to  prevent 
redemption  on  payment  or  performance  of  the 
debt  or  obligaiiou  tor  which  the  security  was 
given  is  what  is  meant  by  a  clog  or  fetter  on  the 
equity  of  redemption,  and  is  therefore  void. 


Equity  will  not  permit  any  device  or  con- 
trivance designed  or  calculated  to  prevent  or 
impede  redemption.  When  the  money  secured 
by  a  mortgage  of  land  is  paid  off,  the  land  itself 
and  the  owner  of  the  land  in  the  use  and  enjoy- 
ment of  it  must  be  as  free  and  unfettered  to  all 
intents  and  purposes  as  if  the  land  had  never 
been  made  the  subject  of  the  security. 

Consequently,  v\here  there  is  a  covenant  in  the 
mortgage  of  a  leasehold  public-house,  collateral 
to  the  proviso  for  redemption,  that  the  mortgagor 
should  not,  during  the  continuance  of  the  lease, 
purchase  his  liquors  of  any  one  except  the 
j  mortgagees,  when  in  conformity  with  the  proviso 
for  ledemption  the  mortgagor  paj's  off  the  moneys 
secured  by  the  mortgage,  he  is  entitled  to  an 
assigimient  of  the  premises  free  from  the 
covenant. 

Snntleii  v.  WUde  ([1899]  2  C;h.  474  ;  68  L.  J. 
Ch.  681  ■;  48  W.  R.  90  ;  81  L.  T.  393— C.  A., 
No.  86,  suj)ra')  commented  on. 

Decision  of  C.  A.  ([1900]  2  Ch.  445 ;  69 
L.  J.  Ch.  635  ;  48  W.  R.  629  ;  82  L.  T.  784  ; 
16  T.  L.  R.  471)  affirmed. 

Noakes  &  Co.,  Ld.  r.  Rice,  [1902]  A.  C.  24; 

[71  L.  J.   Ch.    139  ;  66  J.  P.   147  ;  50  W.  R. 

805  :    86  L.   T.  62  ;    18  T.  L.  R.   196— 

H.  L.  (E.). 

89.  Shares — Call  on  at  Fi.red  Sum  per  Share 
in  ret  in- n  for-  Loan  of  Money.] — The  combined 
effect  of  two  documents  gave  the  defendants,  till 
March  31st,  1901,  the  right  to  call  for  42,000 
Lake  View  shares,  deposited  with  them,  at  £11 
a  share  in  return  fur  a  loan  of  £450,000  by  the 
defendants  to  the  plaintiffs. 

Held — that  in  reality  the  right  to  call  the 
shares  at  £11  till  March  31st,  1901,  was  the  only 
consideration  for  the  loan,  and  the  fact  that  two 
of  the  defendants  were  to  receive  commission 
was  a  purely  collateral  bargain  ;  that  there  was 
no  clog  upon  any  supposed  equity  of  redemption  ; 
that  up  to  March  31st.  1901.  there  was  no  right 
to  redeem  ;  and  that  it  was  an  advance,  the  ])rice 
paid  for  that  advance  being  the  right  to  take  the 
shares  at  an  agreed  price. 

London  and  Globe  Finance  Corporation, 

[Ld.  r,  Montgomery  and  Others,  (1902) 

18  T.  L.  R.  661— Div.  Ct. 

90.  Mortgage  of  Shares — Agreement — Prevent- 
ing Mortgagor  from  Selling  them  after  Iledemp- 
tion — Indirect  Clog.] — It  is  no  more  allowable  to 
impose  upon  the  equity  of  redemption  by  a 
stipulation,  which  is  part  of  the  mortgage  trans- 
action, a  fetter  operating  indirectly,  than  it  is  to 
impose  a  fetter  which  operates  directly. 

Quaere,  whether  any  collateral  agreement, 
part  and  parcel  of  the  mortgage  transaction,  can 
ever  enure  to  the  benefit  of  the  mortgagee  after 
redemption. 

The  defendant,  a  shareholder  holding  a  con- 
trolling number  of  shares  in  a  tea  company, 
transferred  his  shares  in  the  company  by  way  of 
mortgage  to  the  plaintiff,  as  security  for  an 
advance,  and  in  consideraticni  thereof  agreed  to 
use  his  best  endeavours  as  a  shareholder  to  secure 
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th.at  the  plaintiff  should  always  thereafter  have 
the  sale  of  the  compauy's  teas  as  broker  ;  and  in 
the  event  of  the  company's  teas  being  sold  other- 
wise than  through  the  plaintiff,  to  pay  him  the 
amount  of  tlie  commission  he  would  have  earned. 
The  plaintiff"  acted  as  broker  to  the  company. 
The  advance  having  been  paid  off,  the  shares 
were  re-transferred  to  the  defendant,  who  shortly 
afterwards  transferred  them  to  another  person  as 
security  for  an  advance,  and  the  new  transferee, 
by  means  of  his  position  as  shareholder,  deprived 
the  plaintiff  of  his  position  as  broker  to  the  com- 
pany. In  an  action  by  the  plaintiff  to  recover 
damages  for  breach  of  contract,  the  defendant 
contended  that  the  stipulations  in  tlie  agreement 
were  a  clog  upon  the  equity  of  redemption,  as  he 
would  have  to  retain  the  shares  after  the  advance 
was  paid  off  to  secure  the  plaintiff  confirming  as 
broker  to  the  companj'. 

Held — that  the  stipulations  were  a  clog  upon 
the  equity  of  redemption,  and  were  therefore  not 
binding. 

Santleij  v.  Wilde  ([1899]  2  Ch.  iH  ;  68  L.  J. 
Ch.  681  ;  48  W.  K.  90  ;  81  L.  T.  393  ;  15  T.  L.  K. 
474 — C.  A.,  No.  86,  siqjj'a)  commented  on. 

AWikes  V.  Rice  ([1902]  A.  C.  24  ;  71  L.  J.  Ch. 
139  ;  66  J.  P.  147  ;  50  W.  R.  305  ;  86  L.  T.  62  ; 
18  T.  L.  R.  196,  No.  88,  svpra)  followed. 

Decision  of  C.  A.  ([1901]  2  K.  B.  550  ;  70 
L.  J.  K.  B.  832  ;  49  W.  R.  593  ;  85  L.  T.  197  ;  17 
T.  L.  R.  641)  reversed.  Lords  Lindley  and  Shand 
dissenting. 

Bradley  and  Another  v.  Carritt,  [1903] 

[A.  C.  253  ;  72  L.  J.  K.  B.  471  ;  51  W.  R.  636  ; 

88  L.  T.  633 ;  19  T.  L.  R.  466— H.  L.  (E.). 

91.  Option  to  2>urcham  Moiigaged  Stock  within 
a  Fixed  Time — Valid ity.'] — A  mortgage  must 
not  be  converted  into  something  else,  and  wliere  i 
there  is  a  stipulation  for  the  benefit  of  the  mort- 
gagee which  is  part  of  the  mortgage  transaction, 
it  is  but  part  of  his  secui'ity,  and  necessarily 
comes  to  an  end  on  the  payment  off  of  the  loan. 

A  mortgagee  may  not  at  the  time  of  the  loan 
enter  into  a  contract  for  the  purchase  of  the 
mortgaged  property. 

The  defendant  advanced  £5,000  to  the  plain- 
tiffs, and  they  agreed  to  secure  the  repayment 
with  interest  by  the  transfer  of  £30,000  deben- 
ture stock.  The  defendant  stipulated  {infer  alia) 
that  he  should  have  the  option  of  purchasing  the 
whole  or  any  part  of  the  debenture  stock  at  40 
per  cent,  at  any  time  within  twelve  months. 
Thirty  days'  notice  of  payment  was  required. 

Held — that  the  stipulation  giving  the  option 
to  purchase  was  a  clog  or  fetter  on  the  plaintiffs' 
right  to  redeem,  inasmuch  as  it  interfered  with 
the  ownership  of  the  very  property  which  was 
made  the  security  for  the  loan,  and  was  therefore 
void. 

The  rule  against  "  clogging "  an  equity  of 
redemption  applies  in  the  case  of  a  company 
just  as  in  the  case  of  an  individual. 

Beeve  v.  Lide  ([1902]  A.  C.  461  ;  71  L.  J.  Ch, 
768  ;  87  L.  T.  308  ;  18  T.  L.  R.  767— H.  L., 
No.  85,  siij)ra')  distinguished. 

B.D. — VOL.  II. 


Decision  of  C.  A.  ([1903]  2  Ch.  1  ;  72  L.  J. 
Ch.  262  ;  51  W.  R.  439 ;  88  L.  T.  106  ;  19 
T.  L.  R.  236  ;  10  Manson,  296)  affirmed. 

Samuel  r.  Jarrah  Timber  and  Wood  Paving 
[Corporation,  Ld.,  [19o4]  A.  C.  323;  73 
L.  J.  Ch.  526  ;  52  W.  R.  673  ;  90  L.  T.  731  ; 
20  T.  L.  R.  536  ;  11  Manson,  276— H.  L.  (E.). 

(c)  Consolidation. 

92.  Legal  Mortgages  and  suh.sequeat  Equitahle 
Mortgage  between  the  same  Parties  but  of 
different  Property  —  Agreeme?its  to  execute 
Legal  Mortgage  "  witli  such  Powers  and  Provi- 
sions and  in  such  Form  us "  Mortgagee  might 
require — Provision  that  sect.  17  of  the  Conveg- 
ancing  and  Law  of  Propertg  Act,  1881  (44  &  45 
Vict.  c.  41),  should  not  (ipply.'\ — The  plaintiff,  a 
married  woman,  executed  a  legal  mortgage  in 
common  form  of  freehold  house  property  in 
favour  of  the  defendant  to  secure  £900.  This 
mortgage  contained  no  provision  excluding  the 
operation  of  sect.  17  of  the  Conveyancing  Act, 
1881,  which  prohibits  the  consolidation  of  mort- 
gages in  the  absence  of  an  expressed  intention  to 
the  contrary.  Subsequently  she  executed  to  the 
defendant  an  equital^le  mortgage  of  other  pro- 
perty belonging  to  her,  expressed  to  be  in  con- 
sideration of  a  sum  of  £100  paid  to  her,  which 
provided  for  securing  further  advances  to  be 
paid  to  her  husband  by  the  defendant.  It  con- 
cluded with  an  agreement  that  she  would  execute 
to  the  defendant  a  legal  mortgage  "with  such 
powers  and  provisions  and  in  such  form  as  ' '  the 
defendant  might  require  for  further  securing  the 
principal  moneys  and  interest.  The  plaintiff 
sought  to  redeem  the  first  mortgage  without 
redeeming  the  second  mortgage. 

Held — that  the  defendant  had  no  right  to  a 
mortgage  in  which  there  should  be  a  provision 
that  sect.  17  of  the  Convej'ancing  Act,  1881, 
should  have  no  application  ;  and  that  the  plain- 
tiff was  entitled  to  redeem  and  have  the  property 
comprised  in  the  first  mortgage  reconveyed  to 
her. 

Whitley  v.  Challis  ([1892]  1  Ch.  64  ;  61  L.  J. 
Ch.  307  ;  40  W.  R.  291  ;  65  L.  T.  838— C.  A.) 
followed. 

Farmer  r.  Pitt,  [1902]  1  Ch.  954  ;  71  L.  J.Ch. 
[500  ;  50  W.  R.  453— Byrne,  J. 

93.  Rigid  of  Sole  Mortgagee  to  consolidate  Prior 
Mortgage  vested  in  hlin  jointly  with  another.^  — 
The  right  to  consolidate  two  mortgages  arises 
when  the  title  of  the  mortgagees  in  respect  to 
each  mortgage  can  be  shown  to  be  vested  in  one 
and  the  same  hand,  and  this  fact  must  be  estab- 
lished in  order  to  bring  into  operation  the 
doctrine  of  consolidation  ;  consequently,  in  the 
case  of  a  mortgage  of  freehold  hereditaments 
in  which  A.  and  another  were  mortgagees  ad- 
vancing money  on  a  joint  account,  and  a  second 
mortgage  of  the  same  hereditaments  and  certain 
leasehold  premises  in  which  A.  was  sole  mort- 
gagee, although  there  is  a  possibility  of  the 
mortgages  becoming  vested  in  one  and  the  same 
hand,  namely,  in  A.  upon  his  surviving  his  co- 
mortgagee,  and  notwithstanding  the  fact  that  A. 
could  give  a  good  receipt  for  the  moneys  secured 
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on  both  mortgages,  the  doctrine  of  consolidation 
does  not  apply. 

ElLEY  i:  Hall,  (1898)  79  L.  T.  244— Stirling,  J. 

94.  Eiffht  to  Bedeem  —  Notice  of  Prior  Mort- 
gage—  Conveyancing  Act,  1881  (44  k  4.5  Vict.  c. 
41),  s.  17,] — The  defendants  advanced  money  to 
a  mortgagor  upon  a  mortgage  of  certain  property, 
the  deed  containing  a  provision  that  the  mort- 
gagor should  not  be  entitled  to  redeem  without 
paying  to  the  defendants  all  moneys  that  might 
be  secured  to  them  by  any  other  mortgage 
executed  by  the  mortgagor.  The  mortgagor 
subsequently  mortgaged  another  property  to  the 
defendants,  and  gave  a  second  mortgage  over 
this  property  to  the  plaintiii.  After  the  mort- 
gage to  the  plaintiff,  of  which  the  defendants 
had  notice,  the  mortgagor  mortgaged  two  other 
properties  to  the  defendants.  In  an  actittn  by 
the  plaiutifE  as  second  mortgagee  to  redeem: — 

Held — that  there  was  a  contrary  intention 
expressed  in  the  mortgage  of  the  first  property 
to  the  defendants  within  sect.  17  of  the  Con- 
veyancing Act,  1881,  and  that,  therefore,  the 
plaintiff  was  bound  to  redeem  that  mortgage  as 
a  condition  of  redeeming  the  first  mortgage  on 
the  property  over  which  he  held  a  second  mort- 
gage ;  but  that  as  the  defendants,  when  they 
subsequently  took  the  mortgages  on  the  other 
properties,  had  notice  of  the  plaintiff 's  mortgage, 
they  were  not  entitled  as  against  him  to  consoli- 
date those  mortgages  with  the  mortgage  on  the 
first  property,  and  to  compel  him  to  redeem  all 
the  mortgages. 

Hughes  v.  Britannia  Permanent  Benefit 
[Building  Society,  [1900]  2  Ch.  607  ;  75 
L.  J.  Ch.  739  ;  95  L.  T.  327  ;  22  T.  L.  R.  806— 

Kekewich,  J. 

95.  Tiro  MortgugcH  on  same  Property  —  First 
Mortgage  rexerving  Right  to  Consolidate —  Third 
Mortgage  of  the  same  and  Additional  Property — 
All  Mortgages  rested  in  same  Person  —  Con- 
leyancing  and  Law  of  Property  Act,  1881  (44  &, 
45  Vict.  c.  41),  s.  17.] — A  debtor  mortgaged  some 
property  for  £6,000  by  a  deed  excluding  sect.  17 
of  the  Conveyancing  Act,  1881  ;  he  granted  a 
second  mortgage  of  the  same  propertj'  to  another 
person,  and  a  third  mortgage  of  the  same  pro- 
perty and  of  some  other  assets  of  value  to  a  third 
person  for  £1,000  :  after  a  receiving  order  had 
been  made  against  the  debtor,  the  second 
mortgagee  took  transfers  of  the  other  two 
mortgages. 

Held — that  the  trustee  in  bankruptcy,  if  he 
desired  to  redeem  the  third  mortgage,  must  also 
redeem  the  other  two. 

In  re  Salmon,  Ex  parte  The  Trustee, 
[1903]  1  K.  B.  147  ;  72  L.  J.  K.  B.  125  ;  51 
W.  R.    288  ;  87  L.   T.  654  j  10  Manson,  22— 

Wright,  J. 

XXII.  RESTRICTIVE  COTENANTS. 

93.  Collateral  Adrantage  to  Mortgagee  — 
}'alidify — J/iJi()ictio7i.] — There  is  no  general  rule 
that    any   provision   in  a  mortgage  tleed  which 


gives  the  mortgagee  some  collateral  advantage 
beyond  the  payment  of  the  principal,  interest, 
and  costs  is  void. 

Such  an  agreement  is  not  invalid  unless  it  clogs 
the  equity  of  redemption,  or  is  unconscionable  or 
oppressive. 

Jennings  v.  Ward  (2  Vern.  520)  and  Re 
Edwards'  Estate  (11  Ir.  Ch.  Rep.  367)  dis- 
tinguished. 

A  covenant  contained  in  a  mortgage  of  an  hotel 
to  a  brewer  providing  that  the  mortgagor  will 
during  the  continuance  of  the  security  deal 
exclusively  with  the  mortgagee  for  all  beer  sold 
upon  the  premises  can  be  enforced  by  the 
mortgagee. 

Decision  of  Romer,  J.  affirmed. 

Biggs  r.  Hoddinott,    [1898]  2  Ch.   307;  67 

[L.  J.  Ch.  540  ;  79  L.  T.  201  ;  14  T.  L.  R.  504  ; 

47  W.  R.  84— C.  A. 

Sec  Santley  v.  Wilde,  No.  SG,  supra. 


97.  Tied  Puhlic-honsc  —  Collateral  Security 
for  Mortgage — Omis.non  of  '■'■Successors  " — Assign 
and  Sub-lessee — Notice — Superior  Title.'] — J.  J., 
the  owner  of  a  public-house,  mortgaged  it,  subject 
to  a  prior  mortgage  to  J.  T.,  to  M.  J.  and  W.  J., 
trading  together  as  "J.  Brothers"  as  brewers 
and  wine  merchants.  By  an  indenture  of  even 
date  with  this  second  mortgage,  J.  J.  covenanted 
with  the  said  M.  J.  and  W.  J.,  ''trading  in  co- 
partnership as  'J.  Brothers,'  "  and  thereinafter 
"  styled  as  '  J.  Brothers, '  "  that  he,  the  said  J.  J., 
his  executors,  administrators,  and  assigns,  for  so 
long  as  he  or  they  should  continue  in  possession 
of  the  said  public-house,  would  purchase  their 
beer  and  spirits  from  the  said  "J.  Brothers." 
Subsequently  J.  J.  and  J.  T.  united  in  gi-anting 
a  sub-lease  to  H.,  who  had  at  the  time  notice  of 
the  said  covenant  ;  and  the  business  of  "J. 
Brothers,"  together  with  the  mortgage  to  them 
already  mentioned,  was  transferred  to  the  A. 
Brewery  Co. 

Held — that  the  covenant  and  the  mortgage  to 
"J.  Brothers"  nuist  be  read  togothei',  and  that 
H.  was  bound  to  purchase  his  beer  from  the 
A.  Brewery  Co.,  notwithstanding  the  fact  that 
"J.  Brothers"  had  technically  ceased  to  exist, 
and  that  H.  was  not  bound  by  the  actual  words 
of  the  covenant  to  purchase  his  beer  from  their 
"  successors." 

Held,  also,  that "  assign  "  does  not  necessarily 
exclude  "  sub-lessee,"  and  that  the  fact  that  H, 
was  not  the  "assign"  but  the  "sub-lessee"  of 
J.  J.  did  not  relieve  him  from  liability  on  the 
covenant  with  notice  of  which  he  was  affected. 

Held,  also,  that  H.  was  bound  to  claim  under 
his  superior  title,  and  that  he  nuist  accordingly  be 
considered,  in  the  eye  of  the  law,  to  derive  his 
title,  not  from  J.  t.,  but  from  J.  J.,  following 
Poach  V.  Wadham,  (1805)  6  East,  289. 

John  Brothers  ;  Abergarw  Brewery  Co.  v. 

[Holmes,  [1900]  1  Ch.  188  ;  69  L.  J.  Ch.  148  ; 
64  J.  P.  152  :  48  W.  R.  236  ;  81  L.  T.  771— 

Kekewich,  J. 
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XXIII.  SALE. 

See  also  Sect.  XVII.  Power  op  Sale, 

98.  Fluctuating  Security — Shares  in  Company 
— No  Day  fixed  for  Payment — Implied  Power  of 
Sale — Notice  to  Mortgagor  demanding  Payment 
— Lapse  of  reasonable  Time — Coiiceyancing  and. 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
ss.  19,  20.] — If  stock  or  shares  be  made  the 
security  for  money,  and  the  day  appointed  for 
payment  is  passed,  the  mortgagee  may  under  an 
implied  power  of  sale  at  once  proceed  to  sell  the 
stock  or  shares,  and  repay  himself,  principal  and 
interest,  without  any  authority  from  the  mort- 
gagor, and  without  commencing  an  action  of 
foreclosure. 

When  no  time  for  payment  has  been  originally 
fixed,  then,  before  the  implied  power  of  sale  can 
be  exercised,  notice  demanding  payment  is  to  be 
given  to  the  mortgagor,  and  default  must  be 
made  by  him  in  payment  after  such  notice.  The 
-notice  must  give  a  reasonable  opportunity  to  the 
mortgagor  to  pay  what  is  due  under  the  mortgage; 
and  it  is  at  least  desirable  that  it  should  fix  a  day 
for  that  purpose,  and  also  convej'  to  the  mind  of 
the  mortgagor  that,  if  he  fails  to  avail  himself  of  [ 
the  opportunity  given  to  redeem,  the  mortgagee 
will  be  in  a  position  to  put  in  force  his  rights. 
Sects.  19  and  20  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  do  not  apply  where  the 
mortgage  is  not  by  deed. 

The  defendants,  who  were  stockbrokers,  bought 
first  400  and  then  300,  making  in  all  700,  shares 
in  a  company  on  behalf  of  the  plaintiff,  who 
remitted  part  only  of  the  purchase-money.  In 
pursuance  of  an  arrangement  between  the 
plaintiff  and  the  defendants,  the  shares  were 
entered  on  the  register  in  the  name  of  the 
defendants,  and  held  by  them  as  security  for 
the  amount  of  the  purchase-money  due.  The 
defendants  made  repeated  applications  to  the 
plaintiff  for  payment  of  the  purchase-money,  but 
never  received  more  than  a  portion  of  it.  The 
company  announcing  a  scheme  of  reconstruction, 
the  defendants  wrote  to  the  plaintiff  for  instruc- 
tions and  for  payment  of  his  debt.  Receiving  no 
reply,  they  applied  for  and  obtained  1,050  shares 
in  the  new  company  in  their  own  names  in 
respect  of  the  700  shares.  They  subsequently 
sold  these  shares  in  the  bona  fide  belief  that  they 
were  rightful  owners.  The  plaintiff  now  alleged 
that  the  sale  was  improper  and  claimed  redemp- 
tion of  the  1,050  shares,  or  in  the  alternative 
damages  for  improper  conversion.  It  was 
assumed  that  the  true  relation  between  the 
parties  was  that  of  mortgagor  and  mortgagees 
of  shares. 

Held  (Vaughan  Williams,  L.J.  dissenting) 
—that  the  1,050  new  shures  were  as  much 
subject  to  the  mortgage  as  the  original  700 
shares  ;  that  it  made  no  difference  that  the 
defendants  sold  under  the  belief  that  they 
were  no  longer  mortgagees  ;  and  that  the 
letters  written  to  the  plaintiff  amounted  to 
reasonable  notice  entitling  the  defendants  to  sell 
the  shares. 

Henderson  v.  Astwood  {\\%W]  A.  C.  150  ;  6  E. 
450— P.  C.)  followed. 


Decision  of  Farwell,  J.  ([1901]  1  Ch.  70  ;  70 
L.  J.  Ch.  47  ;  49  VV.  R.  167  ;  83  L.  T.  706  :  17 
T.  L.  R.  51)  affirmed. 

Deverges  r.  Sandeman,  Clarke  &  Co.,  [1902] 

[1  Ch.  579  ;    71  L  .L  Ch.  328  ;    50  W.  R.  404  ; 

[86  L.  T.  269  ;  18  T.  L.  R.  375— C.  A. 

99.  Mortgage  to  a  Society  —  Purchase  by 
'Member  of  Investment  Committee  of  Society — 
Sale  at  Undervalue — Sale  set  Aside.'\ — A  mort- 
gagee is  not  a  trustee  for  the  sale  of  the  mort- 
gaged property,  but  he  owes  some  obligations  to 
the  mortgagor. 

The  plaintiff  had  mortgaged  some  property  to 
a  society,  and,  as  she  was  in  arrear  with  her 
interest,  the  society  determined  to  sell.  Even- 
tually, the  property  was  sold  by  auction  to  D. 
for  £1,475.  D.  was  a  member  of  the  investment 
committee  of  the  societj%  whose  duty  it  was  to 
superintend  the  realisation  of  mortgage  securities; 
and  it  appeared  that  D.  virtually  fixed  the  reserve 
price,  and  gave  all  instructions  to  the  auctioneer. 
After  the  sale  he  was  able  to  borrow  £1,475 
on  the  same  property  with  slight  collateral 
security.  In  an  action  by  the  plaintiff  to  set 
aside  the  sale  : — 

Held — that  the  onus  was  on  the  defendants 
to  prove  that  everything  had  been  carried  out 
bona  fide ;  tliat  there  had  in  fact  been  a  sale  at 
an  undervalue,  and  other  circumstances  were 
suspicious  ;  and  that  therefore  the  sale  must  be 
set  aside. 

Farrar  v.  Farrars,  Ld.  ((1888)  40  Ch.  D.  395  ; 
58  L.  J.  Ch.  185  ;  37  W.  R.  196  ;  60  L.  T.  121— 
C.  A.)and  In  re  Bloyes  rn/.sf,*  ((1849)  1  Mac. 
&  G.  494 — Lord  Cottenham)  applied. 

HODSON  V.  Deans.  [1903]  2  Ch.  647  ;  72  L.  J.  Ch. 
[751  ;  89  L.  T.  92  ;  19  T.  L.  R.  .596  ;  52  VV.  R. 

122— Joyce,  J. 

100.  Surplus — Trust  of  Surplus  in  Favour  of 
Mortgagor,  his  '^ Heirs  or  Assigns'' — Mortgagor 
a  Lunatic  —  Whether  Surplus  Personalty  or 
Realty.'] — In  1900  mortgaged  property  was  sold 
under  a  power  of  sale  in  the  deed,  which  pro- 
vided that  the  surplus  should  be  paid  to  the 
mortgagor  "  his  heirs  or  assigns."  The  mortgagor 
was  then,  and  continued  to  be,  a  lunatic  not 
so  found,  and  in  1906  he  died  intestate  and  a 
bachelor. 

I      Held — that  the  surplus   must   be  treated  as 
personalty. 

Decision  of  Parker,  J.  ([1907]  1  Ch.  313  ;  76 
L.  J.  Ch.  220  ;  96  L.  T.  359)  aflirmed. 

In  re  Grange,  Chadwick  t.  Grange,  [1907] 
[2  Ch.  20  ;    76  L.  J.  Ch.  456  ;    96  L.  T.  867— 

C.  A. 

XXIV.  SETTLED   LANDS. 

101.  Mortgage  by  Iteverxioner  —  Marriage 
Settlement  by  Reversioner  —  Redemjition  by 
Settlor  —  Intention  to  keej?  Charge  alive  — 
Priority.] — Where  a  tenant  for  life  of  a  marriage 
settlement  pays  off  out  of  his  own  moneys  a 
mortgage  on  a  reversionary  interest,  assigned  to 
the   trustees   of  the   settlement  subject  to  the 
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inortga^'e,aiid  takes  a  conveyance  which  in  effect 
makes  the  pajnncnt  off  of  the  mortgage  enure 
for  the  benefit  of  the  settlement,  the  Court  will 
make  a  declaration  that,  notwithstanding  the 
form  of  reconveyance,  the  tenant  for  life  is 
entitled  to  have  the'charge  kept  alive  for  his  own 
benefit,  and  that  the  sum  so  paid  off  has  priority 
over  the  settlement. 

GiKFORD    (Lord)    v.    Lord    Fitzhardinge, 

[1899]  2  Ch.  32  ;  68  L.  J.  Ch.  529  ;   47  W.  R. 

618  ;  81  L.  T.  106— North,  J. 

102.  Trustees  Lending  Trust  Motiey  to  Life 
Tenant  on  Morfr/af/e  —  Life  Tenant  conreying 
Equity  of  Jiedeniption  to  Recersioner  —  Life 
Tenant  releasing  his  Life-interest  in  Trust  Funds 
in  favour  of  sur/i  lieversioner — A'i:^  Merger. '\ — S. 
was  entitled  to  a  life-interest  in  certain  real  and 
personal  property,  to  which,  subject  to  his  life- 
interest,  his  daughter  was  absolutely  entitled. 
He  mortgaged  certain  property  to  the  trustees  as 
security  for  a  loan  from  the  trust  funds  ;  and 
subsequently,  by  two  deeds  executed  the  same 
day,  he  conveyed  tiie  mortgaged  property  to  his 
daiigliter  subject  to  the  mortgage,  and  released 
in  her  favour  his  life-interest  in  the  trust  funds. 
The  daughter  predeceased  him. 

Held — that  there  was  no  merger.  The 
daughter  was  absolutely  entitled  to  the  land, 
but  not  to  the  security  until  she  discharged 
the  succession  duty. 

In  re  Simmonds,  Dennison  v.  Orman,  (1903) 
[87  L.  T.  594— Joyce,  J. 

XXV.  SOLICITOR   MORTGAGEE. 

103.  Coxfs — Mortgages  from  Client — Accounts 
Settled — Profit  ( 'osts —  O  rerrJi  a  rgcs  for  Interest — 
lieojjening  Accounts — Limitation  Act,  1623  (21 
Jac.  1,  c.  16).] — A  solicitor  since  1883  financeda 
client,  who  was  a  builder,  advancing  him  money 
and  taking  mortgages  upon  the  land  acquired 
and  built  upon  as  security  for  his  advances  with 
interest  and  his  costs.  The  client  was  not 
represented  by  any  otlicr  solicitor.  From  time 
to  time  accounts  were  submitted  to  the  client, 
and  they  were  agreed  to  and  signed  bj'  him, 
some  of  them  more  than  six  years  before  action. 
In  the  accounts  the  solicitor  always  charged 
profit  costs  in  respect  of  the  mortgages  to  him- 
self, but  no  bills  of  costs  were  rendered.  There 
were  also  certain  instances  of  interest  over- 
charged by  error.  The  solicitor  died  in  1905. 
In  an  action  by  the  executors  for  foreclosure  of 
two  of  the  mortgages  the  client  counterclaimed 
to  reopen  the  accounts  on  the  ground  of  over- 
charges. 

Held — that,  considering  the  relations  bet  ween 
the  parties  and  the  character  of  the  errors,  from 
which  it  might  be  exj)ectcd  that  the  errors  proved 
in  some  cases  would  appear  in  all.  the  client  was 
entitled  to  the  relief  claimed  in  respect  of  all  the 
accounts  ;  that  the  Statute  of  Limitations  did 
not  apply  ;  and  that  the  client  was  entitled  to 
have  the  solicitor's  costs  charged  in  such 
accounts  taxed  upon  the  footing  that  the  solici- 
tor was  not  entitled  to  charge  profit   costs  in 


respect  of  any  mortgage  before  the  Mortgagees' 
Legal  Costs  Act,  1895,  regard  being  had  in  such 
taxation  to  any  agreement  as  to  costs  appearing 
by  such  accounts  to  have  been  come  to  between 
the  parties. 

Cheese  r.   Keen,   (1907)  24  T.   L.  R.  138— 

[Neville,  J. 

104.  Foreclosure — Jtedempfion — Profit  Costs — 
Mortgagees'  Legal  Costs  Act,  1895  (58  k,  59 
Vict.  e.  25),  s.  3.] — An  order  for  foreclosure  was 
obtained  in  1893  by  a  solicitor  mortgagee  in  an 
action  to  enforce  his  security.  In  1898  an  order 
was  made  on  further  consideration  of  the  action 
directing  taxation  of  costs.  The  taxing-master 
allowed  the  mortgagee,  who  had  himself  acted, 
profit  costs.  On  a  summons  to  vary  the 
certificate  : — 

Held — that  the  rights  of  the  parties  were 
ascertained  by  the  order  of  1893,  and  must  be 
determined  by  the  law  in  force  at  that  date ; 
consequently  the  mortgagee  was  not  entitled  to 
the  benefit  of  the  Mortgagees'  Legal  Costs  Act, 
1895,  s.  3. 

Decision  of  Cozens-Hardy,  J.  (82  L.  T.  142) 
affirmed. 

Day  r.  Kelland,  [1900]  2  Ch.  745  ;  70  L.  J.  Ch. 
[3  ;  49  W.  R.  66  ;  83  L.  T.  445— C.  A. 

105.  Statement  in  Deed  that  Money  has  been 
Lent — Money  not  in  fact  Lent — Sub-mortgage 
to  'Third  Person — Estoppel — Priority. 1 — A  solici- 
tor induced  the  plaintiff,  who  was  a  client  of  his. 
to  execute  a  mortgage  of  certain  property  to  him 
in  order  to  provide  a  sum  of  £2,500  for  the  pur- 
pose, as  he  alleged,  of  being  lent,  to  another 
client  at  an  increased  rate  of  interest.  The 
mortgage  deed  stated  that  £2.500  had  been  lent 
by  the  solicitor  to  the  plaintiff,  but,  in  fact,  no 
sum  at  all  was  lent.  The  solicitor  then  executed 
a  sub-mortgage  of  the  property  for  £1,200  in 
favour  of  the  defendant,  who  had  no  notice  of 
the  fraud,  and  absconded.  The  plaintiff' claimed 
that  the  mortgage  and  sub-mortgage  were  void, 
and  that  the  property  should  be  reconveyed  to 
hira  : — 

Held — that  as  the  plaintiff  had  executed  the 
mortgage  deed  for  the  purpose  of  its  being  used 
for  raising  money  for  his  own  advantage,  and  as 
money  was  raised  upon  it  from  the  tlefendaut, 
the  plaintiff  was  estopped  from  saying  as  against 
the  defendant  that  he  had  not  received  the 
money. 

Decision  of  Joyce,  J.  (97  L.  T.  167  ;  23  T.  L.  R. 
604)  reversed. 

Powell  v.  Browne,  (1907)  24  T.  L.  R.  71— 

[C.  A. 

XXVI.  SURETY. 

106.  Collateral  Security— Judgment  Creditors 
of  Principal — Ilight  of  Surety  against  Sccnrity.'] 
— A  wife  mortgaged  certain  property  to  her 
husband's  creditor  as  surety  only.  The  mort- 
gagee's transferees,  who  were  judgment  creditors 
of  the  husband,  obtained  equitable  execution 
against   him.      The   property   charged    by    the 
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mortgagor  was  sold  pursuant  to  an  order  of  the 
Court,  and  the  transferees  received  the  balance 
of  the  purchase-money  and  claimed  to  apply  it 
toward  their  judgment  debt.  The  wife  com- 
menced an  action  against  them  to  redeem  the 
property  she  had  charged. 

Held — that  the  balance  ought  to  go  in  relief 
of  the  wife's  mortgage. 

South  V.  BJoxam  C(1865)  2  H.  &  M.  457  ;  11 
Jur.  (N.s.)  319  ;  34  L.J.  Ch.  369  ;  12  L.T.  (n.s.) 
204— Wood,  V.-C.)  explained. 

Dixon  *•.  Steel.  [1901]  2  Ch.  602  ;  70  L.J.  Ch. 
[794  ;  50  W.  R.  132  ;  85  L.  T.  404— Cozens- 

Hardy,  J. 

107.  Taching — Collateral  Security  for  o/ie 
Mortgage — Cocenant  hij  Tenant  for  Life.] — 
Certain  property,  already  subject  to  a  mortgage 
for  £1,500,  was  with  other  property  mortgaged 
for  £2,500  :  upon  a  transfer  of  the  first  mortgage 
to  the  holder  of  the  second,  the  tenant  for  life  of 
the  mortgaged  property  covenanted  with  the 
holder  to  pay  the  £1,500,  it  being  provided  that, 
as  between  himself  and  the  owners  of  the 
propertj',  such  covenant  should  be  a  collateral 
security  only. 

Held,  by  Eomer  and  Stirling,  L.JJ.  (Vaugban 
Williams,  L.J.  dissenting) — that  upon  the  true 
construction  of  the  document  the  covenantor 
was  a  princijjal  debtor  ;  and  that,  therefore,  as 
against  his  executors  the  transferee's  representa- 
tives were  entitled  to  tack  the  later  mortgage 
to  the  earlier  one,  and  need  not  reassign  their 
securities  for  the  £1,500  upon  being  paid  that 
sum  and  interest. 

Duncan  Fox  S)'  Co.  v.  North  and  South  Wales 
Bank  ((1880)  6  App.  Cas.  1  ;  50  L.  J.  Ch.  355  ; 
29  W.  R.  763 ;  43  L.  T.  706— H.  L.)  followed. 

Held,  by  Vaughan  Williams,  L.J. — that  the 
covenantor  was  a  surety  only,  and  that  no 
tacking  should  be  allowed. 

Decision  of  Byrne,  J.  (89  L.  T.  234)  affirmed. 

Nicholas  v.  Ridley,   [1904]   1   Ch.  192;  73 
[L.  J.  Ch.  145  ;  52  W.  R.  226  ;    89  L.  T.  653 

— C.  A. 

XXVII.  TRANSFER. 

108.  Mortgage  hy  Suh-deniise  in  1880 — Tram- 
fer  in  Statutory  Form  in  1893 — ^'-  Benefit  of  said 
Mortgage" — Whether  Legal  Estate  passed — 
Intention — Conceyancing  and'  Law  of  Property 
Act,  1881  (44  &  45  V'ict.  c.  41),  'ss.  27,  63, 
Sched.  III.] — In  granting,  or  assigning,  a  term 
of  years  there  must,  in  order  that  the  legal  estate 
may  pass,  be  some  words  implying  an  intention 
to  part  with  possession. 

A  lessee  mortgaged  leaseholds  by  a  sub-demise 
before  the  commencement  of  the  Conveyancing 
Act,  1881 ;  ill  1893  his  exectxtors  executed  a 
transfer  of  the  mortgage  in  statutory  form 
which  recited  the  mortgagee's  death  and  will, 
and  then  purported  to  transfer  and  convey  "  aU 
the  benefit  of  the  said  mortgage." 

Held — that  it  did  not  pass  the  legal  estate  in 
the  mortgaged  leaseholds. 


Decision  of  Kekewich,  J.  affirmed. 

In  ee  Beachey,  Heaton  r.  Beachey,  [19041 

[1  Ch.  67  ;  73  L.  J.  Ch.  68  ;  52  W.  R.  309  ;  89 

L.  T.  685— C.  A. 

109.  No  Notice  of  Transfer  to  Mortgagor  — 
Fraudulent  Sale  hy  Mortgagee  and  Mortgagor — 
Payment  of  Mortgage  Debt  to  Mortgagee — Con- 
structive Notice.^—ThQ  plaintiff  bought  a 
property  previously  mortgaged  by  the  defendant 
and  the  mortgage  of  which  had  been  transferred 
to  E.  The  solicitor  who  acted  in  the  matter, 
and  who  was  also  the  original  mortgagee,  cheated 
both  the  plaintiff  and  defendant.  No  notice  was 
given  to  the  defendant  of  the  transfer  of  the 
mortgage  to  E.  The  solicitor  continued  to  pay 
the  interest  to  E.  Then  the  defendant  and  the 
solicitor  mortgagee  sold  and  conveyed  the 
property  to  the  plaintiff.  The  defendant  left 
everything  connected  with  the  sale  to  the 
solicitor,  who  inserted  in  the  conveyance  to  the 
plaintiff  a  deliberately  false  recital  suppressing 
the  mortgage  and  the  transfer  of  it,  and  stating 
that  the  property  was  unincumbered.  An 
account  was  settled  between  the  solicitor  and  the 
defendant,  the  former  retaining  the  mortgage 
debt  out  of  the  purchase-money. 

Held  (Vaughan  Williams,  L.J.  doubting) — 
that  the  knowledge  of  the  solicitor  must  be 
imputed  to  the  defendant,  who,  therefore,  could 
not  avail  himself  of  his  actual  ignorance  of  the 
transfer  of  the  mortgage  ;  that  the  plaintiff  stood 
in  no  better  position  than  the  defendant  ;  and 
that  the  mortgage  must  be  treated  as  still  sub- 
sisting, and  as  a  security  to  E.,  and  that  the 
plaintiff  must  take  the  property  subject  to  it. 

Decision  of  Cozens-Hardv,  J.  (68  L.  J.  Ch. 
572  ;  47  W.  R.  620  ;  81  L.  T.  Ill)  affirmed  on 
different  grounds. 

Dixon  v.  Winch,  [1900]  1  Ch.  736  ;  69  L.J.  Ch. 
[465  ;  48  W.  R.  612  ;  82  L.  T.  437 :  16  T.  L.  R. 

276— C.  A. 

See  also  No.  24,  supra. 

110.  Priority  of  Mortgagor — State  of  Accounts 
— Payment  of  Principal  after,  but  without 
Notice  of  Transfer  to  Agent — Appropriation  by 
Agent — Transfer  to  Agent — E,rtinguisliment  of 
Debt — Fraud — Eeconreyance.] — Where  a  mort- 
gage is  transferred  without  the  privity  of  the 
mortgagor,  the  transferee  takes  subject  to  the 
state  of  account  between  the  mortgagor  and 
mortgagee. 

Paj'ments  of  interest  or  payments  on  account 
of  principal  made  bj''  the  mortgagor  to  the  mort- 
gagee after,  but  without  notice  of,  a  transfer, 
must,  in  the  abseirce  of  colhision,  be  allowed  to 
the  mortgagor  as  against  transferee. 

The  plaintiff,  a  mortgagor,  put  her  solicitor  in 
funds  for  the  express  purpose  of  paying  off  her 
mortgage.  He  appropriated  the  funds  to  his 
own  use,  but  continued  to  pay  the  interest  due 
under  the  mortgage.  The  mortgagor  did  not  ask 
for  the  title  deeds  or  a  reconveyance  of  the  legal 
estate.  The  solicitor  took  a  transfer  of  the 
mortgage  debt  and  security  to  himself,  and  on 
the  following  day  transferred  the  same  to  the 
defendant,  who  took  the  transfer  in  good  faith. 
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but  made  no  inquiry  as  to  the  state  of  the 
account  between  mortgagor  and  mortgagee. 
The  solicitor  absconded,  and,  on  the  defendant 
applying  to  the  plaintiff  for  interest,  the  fraud 
was  discovered  by  both  innocent  parties. 

Held — that  the  transferee  having  taken  the 
transfer  from  the  solicitor  without  the  privity 
of  the  mortgagor,  the  transferee  could  only  hold 
it  against  the  mortgagor  subject  to  the  state  of 
account  between  the  solicitor  and  the  mortgagor  ; 
ttiat  as  between  the  solicitor  and  the  mortgagor 
the  mortgage-debt  was  non-existent,  and  directly 
the  solicitor  became  himself  the  transferee  the 
debt  was  extinguished,  and  no  transferee  from 
him  could  treat  the  debt  as  a  subsisting  charge, 
and  that  the  mortgagor  was  entitled  to  a 
reconveyance. 

Turner  r.  Smith,  [1  DO  1]   1   Ch.   213;  70  L.  J. 

[Ch.  144;  49  W.  R.   186;  83   L.   J.    704;   17 

T.  L.  R.  143— Byrne,  J. 

XXVIII.  TRUSTEES. 

Ill,  Cliose  ill  Action — Trust  for  Sale  of  Land 
■ — Proceeds  of  Sale  held  on  Trusts — One  of  several 
Trustees  Mortgagor  of  his  JBeneficial  Interest — 
Absence  of  Notice  to  Co-Trvstees — Subsequent 
Mortgage  with  Notice.'] — By  virtue  of  an  inden- 
ture of  settlement  fieehold  property  was  vested 
in  three  trustees,  one  of  whom  was  P.,  upon  trust 
for  sale  and  to  invest  the  proceeds  and  pay  the 
income  to  a  lady  for  life,  and  after  her  decease 
to  stand  possessed  of  the  trust  moneys  and 
securities  for  all  her  children,  one  of  whom  was 
P.  The  rents  and  profits  until  sale  were  to  be 
paid  and  applied  as  income.  The  property 
remained  unsold.  P.,  in  September,  1892,  mort- 
gaged his  interest  in  the  reversion  to  the  C.  and 
C.  Bank  for  £800,  and  notice  of  this  was  given  to 
the  trustees,  and  the  plaintiffs  paid  this  mortgage 
off,  and  were  admittedly  first  mortgagees  in 
respect  thereof.  In  November,  1892,  P,  mort- 
gaged his  reversionary  interest  to  G.  for  £800, 
subject  to  the  first  mortgage,  and  in  1893  for  a 
further  sum  of  £500.  These  .securities  were  kept 
by  P.  in  his  own  custody.  In  1898  P,  (conceal- 
ing G.'s  charges)  mortgaged  all  his  interest  to  the 
jjlaintiffs  to  secure  his  current  account  \ip  to 
£1,800,  Notice  of  this  charge  was  given  to  F., 
who  was  then  one  of  the  trustees,  and  acted  as 
solicitor  for  them.  The  bank  had  no  notice  or 
knowledge  of  G.'s  chaiges,  though  they  inquired 
as  to  any  prior  charges. 

Held — that  there  was  sufficient  evidence  to 
show  that  no  notice  of  G.'s  charges  was  given  to 
the  trustees  other  than  P.,  anil  the  case  must 
be  dealt  with  on  the  assumption  that  G.  could 
only  rely  upon  the  knowledge  which  P,  had  of 
his  own  incundjrances,  whicli  was  not  sufficient 
to  protect  G,,  and  that  the  plaintiffs  were  entitled 
to  priority  over  G, 

Held,  also,  that  although  the  land  was  not 
sold  and  the  securities  all  purported  to  deal  with 
land  and  not  money,  the  rule  as  to  priority  in 
Dearie  v.  Hall  (  (1823)  3  Russ.  1  ;  27  R,  R,  1) 
applied. 


Browne  v.  Savage  ((1859)  4  Drew.  G35) 
followed. 

Lloyds   Bank  v.  Pearson,  [1901]  1  Ch.  865  ; 
[70  L.  J,    Ch,    422;    84    L,    T,   314— Cozens- 

Hardy,  J. 

112,  Claim  Inj  Mortgagee  to  receive  Whole  of 
Fund  on  giving  Receipt  —  Payment  into  Court 
-—Conveyancing  Act,  1881  (44  '&  45  Vict,  c.  41), 
s.  22,  suh-s.  1.]— Where  trustees  have  bond  Jide 
doubts  as  to  whether  a  mortgagee  is  entitled  to 
be  paid  the  whole  or  any  part  of  a  mortgaged 
fund  in  their  hands,  or  have  notice  that  there  is 
something  suspicious,  or  where  there  are  any 
circumstances  which  make  it  reasonable  for  them 
to  decline  to  be  satisfied,  they  are  not  bound  to 
pay  over  the  f\md  on  the  receii)t  of  the  mort- 
gagee under  sub-sect.  1  of  sect.  22  of  the  Con- 
veyancing Act,  1881,  but  may  seek  the  protection 
of  the  Court  and  pay  the  money  into  Court, 

In  re  Bell.Jeffery  v,  Sayles  ([1896]  1  Ch,  1) 
considered  and  applied. 

Hockey   r.   AVestern,    [1898]    1   Ch.   350;  67 

[L.  J,  Ch,  166  ;  78  L,   T,  1  :  14  T,  L,  R,  20 ; 

46  W.  R,  312— C.  A, 


MORTMAIN   ACTS. 

See  Charities  ;  Real  Property, 

MOTOR  CARS. 

See  Highways,  No.  52 ;  Street  Traffic, 


MUNICIPAL     CORPORA- 
TIONS. 

S'e  Local  Government, 


MUSIC  HALLS. 

See     Theatre.s,    Music     Halls    and 
Shows, 


MUSICAL  COPYRIGHT. 

See    Coi'vuiuiiT    and    Litehauy    Pro- 
perty, 


NAME. 

See  Wills.  Nos.  268-270. 
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NATAL. 

See  Dependencies  and  Colonies. 

NATURALISATION    AND 
DENIZATION. 

See  Aliens. 

NAVIGATION. 

See  Shipping  and  Navigation. 


NAVIGABLE  WATERS. 

See  Waters  and  Watercoueses. 

NAVY. 

See  KoYAL  Forces. 
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NEGLIGENCE. 

COL. 

Contractors  and  Sub-contrac- 
tors      1037 

Contributory  Negligence  .  1040 
Dangerous  Employment  .  .  1041 
Defective  Plant,  &c.  .  .  1011 
Local  Authorities  .  .  .  1013 
Licensees  and  Visitors  .  .  1014 
Lord  Campbell's  Act  .  .  1046 
Onus  of  Proof  ....  1046 
Proximate  Cause  .  .  .  1048 
Railway  Management  .  .  1048 
Trespassers  ....  1050 
Vehicles — Owners  and  Drivers  1051 
Miscellaneous    ....  1053 


And  see  Aliens,  Nos.  2,  3  ;  Animals, 
Nos.  17,  20,  21,  23-26  ;  Bailment, 
Nos.  5-7,  9 ;  Buildkrs,  Nos.  5-8  ; 
Carriers,  Nos.  4,  5  ;  Highways, 
Nos.  69-74  ;  Landlord  and 
Tenant,  Nos.  102-108  ;  Master 
and  .Servant,  Nos.  386,  388-390; 
Public  Health,  Nos.  31,  33  ; 
Shipping,  Nos.  55-58,  61,  62,  109, 
111,  138,  140-147,  167,  272-278, 
358,  365,  367  ;  Tramways,  No.  33. 

I.  CONTRACTORS  AND  SUB-CONTRACTORS. 

1.  Independent  Contractu!- — Intervening  with 
Servants  nf—Liahilitij  of  Master.']— The  defen- 
dants, who  were  contractors,  were  engaged  by 
the  occupier  of  a  house  to  execute  certain  work 


thereon.  At  the  close  of  the  day's  work,  their 
workmen  had  at  first  placed  the  hulders  they  had 
been  using  on  the  lawn  ;  but  to  this  the  occupier 
objected,  and  the  workmen  by— as  the  jury 
found — the  permission,  though  not  by  the  order 
of  the  occupier,  subsequently  placed  them  on  the 
side  path  leading  to  the  back  door  of  the  house. 
The  plaintifE,  who  was  delivering  bread,  one 
dark  night  in  November,  stumbled  over  the 
ladders  and  was  injured. 

Held — that  in  putting  the  ladders  on  the  side 
path  the  workmen  were  acting  as  servants  of 
the  defendants,  and  that  the  defendants  were 
liable. 

Bennett     v.    Castle    &     Sons,     (1898)    14 
[T.  L.  R.  288— C.  a. 

2.  Priricfpal  and  Agent — Johitly  engaged  in 
Performance — Work  involving  Danger  to  the 
Pu'hlic — Preeautions  to  he  tahen — Casual  or 
Collateral  ^\MJUgence.'\—1\\Q  defendants  were 
engaged  in  laying  down  wires  and  tubes  in  a 
trench  under  the  pavement  of  a  street.  After 
the  wires  were  laid  the  connections  between  the 
tubes  were  made  by  a  plumber  under  a  contract 
with  the  defendants,  whereby  he  agreed  to  do 
the  work  to  the  satisfaction  of  the  defendants' 
foreman-in-charge  at  a  fixed  sum  per  connection, 
the  plumber  to'  supply  the  necessary  men  and 
materials.  The  soldering  material  used  for 
making  the  connections  was  melted  in  an  iron 
pot  on  the  foot  pavement,  and  it  was  necessary, 
for  the  purposes  of  the  work,  to  obtain  a  flare 
from  a  benzoline  lamp,  which  was  done  by 
applying  heat  to  the  lamp.  To  obtain  the  flare 
the  phmiber's  man  plunged  the  lamp  into  the 
molten  solder  (this  being  a  usual,  proper  and 
necessary  operation  with  a  lamp  in  good  order), 
when,  in  consequence  of  the  safety-valve  being 
out  of  order,  which  the  plumber  ought  to  have 
known,  the  lamp  exploded,  and  the  molten 
solder  flew  up  and  injured  the  plaintiff,  who 
was  passing  by.  The  evidence  was  conflicting 
as  to  whether"  one  of  the  defendants'  men  was 
assisting  the  plumber's  man  in  the  work. 

In  an  action  in  the  county  court  to  recover 
damages  for  the  negligence  of  the  plumber's 
man  in  plunging  a  defective  lamp  into  the  metal, 
the  judge  found  that  the  defendants  had  in 
substance  the  control  of  and  supervised  the  work 
which  the  plumber  did,  that  the  plumber  was  in 
the  position  of  a  servant ;  and  that  the  defendants 
were  liable. 

Held— that  the  judgment  of  the  county 
court  judge  must  be  affirmed,  because  there  was 
evidence  that  the  work  was  being  jointly  executed 
by  the  defendants  and  the  plumber,  and  that, 
therefore,  the  defendants  were  liable  for  the 
negligence  of  the  plumber's  man  ;  and,  further, 
assuming  that  the  plumber  was  an  independent 
contractor,  that  the  defendants  were  executing 
on  a  highway  works  likely  to  cause  danger  to 
the  public  unless  precautions  were  taken,  and 
were,  therefore,  liable  for  the  neghgence  of  the 
contractor's  workmen  in  the  execution  of  the 
works,  such  negligence  not  being  a  casual  or 
collateral   act  of  negligence. 

Decision   of  Div.  Ct.   ([1899]   1    Q.  B.  221  ; 
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68  L.  J.  Q.  B.  302  ;  63  J.  P.  133  ;  47  W.R.  203  ; 
79  L.  T.  593  ;  15  T.  L.  R.  73)  reversed. 

HoLLiDAY  r.  National  Telephone  Co., 
[1899]  2  Q.  B.  392;  68  L.  J.  Q.  B.  1016; 
47  W.  E.  658 ;    81  L.   T.   252  ;   15  T.  L.   R. 

483— C.  A. 

3.  Seioer — Laying  of — Failure  by  Contractor 
to  Exercise  Reasonahle  Care.] — The  defendants 
having  contracted  with  the  London  County 
Council  to  construct  a  sewer  along  Rockingham 
Street,  Walworth,  in  the  county  of  Surrey, 
opened  up  a  long  trench  for  that  purpose  in 
close  proximity  to  the  plaintiffs'  buildings.  A 
serious  subsidence  of  the  plaintiffs'  land  having 
taken  place,  and  the  walls  and  buildings  belong- 
ing to  the  plaintiffs  being  greatly  injured,  in  an 
action  brought  against  the  defendants  for 
negligence  : — 

Held— on  the  evidence,  that  the  damage  to 
the  plaintiffs'  premises  had  been  caused  by  the 
defendants'  works,  that  the  defendants  had  not 
exercised  reasonable  care  and  skill  in  the 
execution  of  the  works,  and  that  the  injuiy  was 
occasioned  to  the  plaintiffs'  premises  by  the 
negligence  of  the  defendants  in  carrying  out  the 
works. 

London    General     Omnibus    Co.,    Ld.    v. 

[Tilbury    Contracting    and    Dredging 

Co.,  Ld.,  (1907)  71  J.  P.  534— Neville,  J. 

4.  Scircrage  Worlix — Construction  of — Damage 
to  Gas  Main — LiuhiUty  of  Contractor.'] — Under 
a  contract  with  a  district  council  a  contractor 
undertook  to  execute  certain  sewage  works  and 
to  lay  certain  sewers,  and  "  to  save  the  district 
council  harmless  and  indemnified  from  all 
claims  and  actions  for  or  in  respect  of  any 
damage  or  injury  to  persons  or  property  arising 
from  or  occasioned  by  the  neglect,  default 
or  misconduct  of  the  contractor  or  of  any 
person  employed  by  the  contractor,  or  otherwise 
howsoever  from  or  by  the  execution  of  the 
works."  In  laying  down  of  the  sewers  in  a 
liighway,  the  contractor  at  three  different  places 
came  across  the  gas  main,  the  propertj'  of  the 
gas  company.  The  sewer  trench  was  dug  to  a 
lower  depth.  'The  contractor  was  directed  by 
the  engineers  of  the  district  council  to  support 
the  gas  main  by  9-inch  brick  piers  in  places 
where  the  gas  main  was  met  with.  This  was 
done.  Subsequently,  the  gas  main  was  found 
fractured  at  two  of  the  places  where  it  was  met 
with.  The  gas  companj^sued  the  district  council 
for  negligence  ami  obtained  a  verdict.  The 
district  council  clainieil  to  be  indemnilied  under 
their  (/ontract  with  the  contractor.  In  the  issue 
between  the  district  council  and  the  contractor, 
the  jury  found  in  favour  of  the  contractor  that 
I  lie  damage  was  not  due  to  the  mode  in  which 

I  lie  work  was  done. 

Held — that  the  third  party  was  not  liable  to 
indemnify  the  district  council. 

ILFORD  Gas  Co.  r.  Ilfokd  Urban  District 

[Council,  Jackson,  third   party,  (1903) 

67  J.  P.  365— C.  A. 


5.  Work  on  Highway — Protection  of  Public— 
Liability  of  Contractor  for  jVegligence  of  Sub- 
contractors.]— A  town  council,  who  were  the 
owners  of  tramways  worked  by  horse  jiower, 
entered  into  a  contract  with  the  defendants,  con- 
tractors, whereby  the  latter  undertook  to  do  the 
whole  of  the  work  of  equipping  the  tramways 
for  electric  traction.  The  contractors  entered 
into  a  sub-contract  whereby  the  third  parties, 
sub-contractors,  agreed  to  do  part  of  the  work, 
namely,  the  erection  of  the  iron  standards  along 
the  streets,  and  the  fixing  of  the  wires  thereto. 
For  this  purpose  the  sub-contractors  used  a  tall 
derrick,  or  trolley  on  wheels,  which  was  a  usual 
structure  to  employ  in  executing  work  of  this 
kind,  and  their  workmen,  on  leaving  off  work, 
negligently  left  the  derrick  too  close  to  the  tram 
lines,  whereby  the  plaintiff  who  was  riding  on 
a  tramcar,  was  injured.  In  an  action  against 
the  contractors  to  recover  damages  : — 

Held — that,  as  the  work  was  being  done  on  a 
highway,  it  was  the  contractors'  duty  to  take 
reasonable  precautions  to  protect  the  public,  and 
that  they  could  not  escape  from  that  dutj-  by 
delegating  the  work  to  sub-contractors  ;  that  the 
act  of  negligence  was  primary  and  not  merely 
casual  or  collateral  ;  and  that  the  defendants 
were  liable. 

Maxwell    r.    British    Thomson    Houston 

[Co.,     Ld.,    Blackwell     &     Co.,    third 

PARTIES,  (1902)  18  T.  L.  R.  278— C.  A. 

II.  CONTRIBUTOKY   NEGLIGENCE. 

6.  Botlt  Parties  hdd  to  he  Xegligent — Dis- 
agreement as  to  icJiether  Defendant  could  hare 
avoided  the  Accident  by  the  Kverci.'<e  of  Era  so  n- 
ableCare — Efect  of  Findings.] — If  the  proximate 
cause  of  a  collision  is  the  negligence  of  the  plain- 
tiff, as  well  as  that  of  the  defendant,  the  plaintiff 
cannot  recover. 

In  a  "  running  down "  case  the  jury  found 
that  there  was  negligence  on  the  part  of  the 
plaintiff,  and  also  on  the  part  of  the  driver  of 
the  defendants'  omnibus,  but  they  could  not 
agree  as  to  whether,  notwithstanding  the  negli- 
gence of  the  plaintiff,  the  omnibus  driver  could 
have  avoided  the  accident  by  the  exercise  of 
reasonable  care.  It  was  admitted  that  the' 
omnibus  was  overtaking  the  plaintiffs  truck, 
and  that  it  was  the  near  side  hind  wheel  which 
struck  the  off-wheel  of  the  truck.  Applying 
the  finding  of  the  jury  to  these  atlmitted  facts, 
the  judge  came  to  the  conclusion  that  the 
finding  of  negligence  against  the  i>laintifi'  could 
only  mean  that  he  had  ))ushed  his  truck  away 
from  the  pavement  into  the  omnibus  :  and  that, 
therefore,  whatever  answer  the  jury  had  given 
to  the  other  question,  the  plaintiff  could  not 
recover,  for  his  own  negligence  was  as  much  the 
proximate  cause  of  the  collision,  as  the  negligence 
of  the  driver  could  have  been. 

The  Bernina  ((1888)  13  A.  C.  1  ;  57  L.  J.  P. 
D.  &  A.  65  ;  58  L.  T.  423--H.  L.)  apphed. 

Reynolds  r.  Thomas  Tilling,  Ld.,  (1903)  19 
[T.  L.  R,  539— Walton,  J. 

7.  truest  ions  for  Jury — Heaps  (f  Stone  for  Road 
Jiejjuiring.] — The  defendants,  a  highway  autho- 
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Contributory  Negligence— Contin ued. 
rity,  in  broad  daylight  carted  a  heap  of  stones 
on  to  a  road,  and'  before  the  stones  were  spread, 
the  plaintiff  drove  into  the  heap  and  was  injured. 
A  jury  found  that  both  plaintiff  and  defendants 
had   been   guilty  of   negligence,   and   that  the 
defendants   could   by  the   exercise   of   ordinary  i 
care    have    avoided    the    consequence    of    the  | 
plaintiff's  negligence. 

Held— (1)  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  defendants  ;  and 
(2^  that,  even  accepting  the  findings,  judgment 
should  be  entered  for  the  defendants. 

The  questions  to  be  left  to  a  jury  in  cases  of 
contributory  negligence  discussed. 

Beynolds  v.  TilUng  (19  T.  L.  R.  539— C.  A. 
supra)  applied. 

BUTTERBY  r.  DROGHEDA  COKPOEATION,  [1907] 
[2  Ir.  R.  134— C.  A. 

III.  DANGEKOUS   EMPLOYMENT. 

8.  Master  and  Sermnt— Special  Buty—Kews- 
naper  Boy  at  Baihvay  Station— Crossing  Line- 
No  Caution— Eridence  for  Jury.]— The  plain- 
tiff, a  boy  twelve  years  of  age,  was  employed 
by  the  defendants  to  deliver  newspapers  from 
their  bookstall  at  a  railway  station  to  customers 
in  the  town.  The  bookstall  was  on  a  platform 
surrounded  by  lines  of  railway,  there  being  a 
footbridge  across  the  lines.  The  plaintiff  was 
shown  his  duties  by  a  boy  of  the  same  age  as 
himself,  but  he  was  not  warned  not  to  cross  by 
the  metals.  There  was  a  notice  warning  the 
public  not  to  cross  the  metals,  but  to  use  the  foot 
bridge.  There  was  evidence  that  the  newspaper 
boys  were  in  the  habit  of  crossing  by  the  metals, 
and  that  the  man  in  charge  of  the  bookstall 
knew  that  the  plaintiff  was  in  the  habit  of  so 
crossing.  The  plaintiff,  in  crossing  by  the  metals 
was  run  over  by  a  train.  In  an  action  against 
the  defendants  for  damages  for  negligence,  the 
county  court  judge  nonsuited  the  plaintiff. 

Held  that  there  was  evidence  of  negligence 
to  go  to  the  jury,  the  employment  being  a 
dangerous  one  in  regard  to  which  a  duty  was 
thrown  upon  the  defendants  to  order  the  child 
what  to  do  in  order  to  keep  out  of  the  danger. 

Decision  of  Div.  Ct.  ((1901)  17  T.  L.  R.  235) 
affirmed. 

Robinson  v.   Smith  (W.  H.)  &  Son,  (1901)  17 
[T.  L.  R.  423— C.  A. 

IV.  DEFECTIVE   PLANT,    &c. 


9.  Danqerous  Cond.ition  of  Doek—Xo  Direct 
Eridence' of  Cause  of  Death— Evidence  of  Xeyli- 
rff,,ice.'\—'ihe  deceased  was  a  bargeman  and  on 
the  night  of  August  7th,  1897,  was  navigating  two 
barges  fastened  together  into  the  defendants' 
dock.  It  was  his  duty  to  moor  the  barges  in  the 
dock.  He  did  not  return  home  that  night,  and 
a  dny  or  two  after  his  body  was  found  in  the 
dock,  but  how  he  got  into  the  water  there  was 
no  evidence  to  show.  No  chains  or  ladders  were 
attached- to  the  dock  to  assist  anyone  who  had 
fallen   into  the  water    to   get  out  again,   and 


persons  had  been  previously  drowned  there,  and 
complaints  had  been  made  to  the  defendants  as 
to  the  dock's  dangerous  condition.  It  was  further 
proved  that  the  deceased  could  swim. 

Held— that  there  was  evidence  to  go  to  the 
jury  of  negligence  causing  the  death  of  the 
deceased  man. 

WaMini  V.  London  Jj-  South  Western  By.  Co. 
(12  App.  Cas.  41)  distinguished. 
Moore  r.  Ransom's  Dock  Committee,  (1898) 
[14  T.  L.  R.  539— C.  A. 

I      10.  Lift  Accident— Personal  Injury  to  Servant 

\ Defect  in  Machinery — Knowledge  of  Master — 

I  Duty  to  give  Instructions  to  Servant.']  —  The 
plaintiff,  "a  boy  of  sixteen  years  of  age,  whose 
duty  it  was  to  work  a  lift,  met  with  an  accident 
caused  by  his  slipping  on  the  oiled  floor  of  the 
lift  after  setting  the  latter  in  motion,  the  result 
I  being  that  his  leg,  which  was  hanging  outside 
i  the  lift,  was  caught  between  the  lift  and  the 
shaft,  and  had  to  be  amputated.  It  was  part  of 
his  duty  to  oil  the  floor  of  the  lift  himself,  and 
he  did  so  in  consequence  of  the  instructions  of 
the  defendants  or  their  superintendent.  The 
jury  found  that  the  lift  was  defective  through 
the  absence  of  an  inner  gate  :  that  the  cleaning 
with  oil  caused  the  lift  to  be  dangerous,  and  that 
instructions  to  clean  it  in  that  manner  were 
"■iven  by  the  superintendent ;  and  that  the 
accident  was  occasioned  by  the  neglect  of  the 
defendants  or  their  superintendent  to  take  good 
care  in  giving  the  plaintiff  proper  instructions  as 
the  working  of  the  lift. 

Upon  these  findings  the  judge  entered  judg- 
ment for  the  plaintiff  for  the  amount  awarded 
by  the  jury. 

Held— that  there  was  no  evidence  to  justify 
these  findings  of  the  jury,  or  to  bring  the  case 
within  any  principle  of  law  which  would  make 
the  masters  liable. 

Decision  of  Bruce,  J.  (87  L.  T.  73  ;  18  T.  L.  R. 
578)   reversed. 

Lloyd  r.  Woolland  Bros.,  (1903)  19  T.  L.  R. 

[32— C.  A. 

11.  Lift  Accident— Lift  in  Hotel— No  Door- 
Want  of  Light.]— In  an  action  arising  out  of 
the  death  of  a  man  who  stepped  into  and  fell 
down  a  lift  shaft,  the  plaintiff  alleged  that  it  was 
"  the  universal  practice  in  all  lifts  to  guard  the 
entrance  to  them  by  a  collapsible  lattice  door, 
which  can  be  opened  when  the  cage  is  in  a 
position  to  receive  passengers  "  ;  that  "  then  the 
deceased  on  the  door  being  opened,  was  entitled 
to  rely  on  the  cage  being  in  position  for  him  to 
step  into  with  safety  "  ;  that  the  lift  in  question 
was  not  provided  with  a  door  which  could  only 
open  when  the  lift  was  in  position  ;  that  there 
vvas  no  light  in  the  lift  ;  that  the  entrance  was 
badly  lighted,  and  that  the  waiter  when  opening 
the  door  gave  no  warning. 

Held— that  this  statement  of  facts  disclosed 
a  cause  of  action,  and  did  not  show  necessarily 
that  the  deceased  had  been  guilty  of  contributory 
negligence. 

Greenlees  v.  Royal  Hotel,   Dundee,   Ld., 
[(1905)  7  F.  382— Ct.  of  Sess. 
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Defective  Plant,  &c. — Continued. 

12.  Shipowner  and  Stevedore — SIripowner  S7ip- 
j'lyiiig  Rope  to  Stevedore — Defective  Rope  — 
Injnry  to  Stevedore's  Man — Liability/  of  Ship- 
owncr.'\ — In  an  action  arising  out  of  an  accident 
caused  to  a  stevedore's  man  by  a  defective  rope, 
the  pursuers  alleged  that  the  shipowners  pro- 
vided the  rope  for  the  special  purpose  of  its  being 
used  by  the  stevedore's  men  in  unloading  ;  that 
they  had  not  taken  reasonable  care  to  see  that  it 
was  in  a  fit  state  for  use  ;  and  that  the  men  had 
no  opportunity  of  examining  or  testing  the  ropes 
for  themselves. 

Held — that  it  could  not  be  said  that  the 
allegations  did  not  disclose  a  possible  cause  of 
action. 

Heaven  v.  Pender  ((1883)  11  Q.  B.  D.  503  ;  52 
L.  J.  Q.  B.  702)  and  Caledonian  Rij.  Co.  v. 
3IullhoUand{[\mS']  A.  C.  216  ;  67  L.  J.  P.  C.  1, 
.wc  Kailways,  No.  19),  discussed. 

Traill  r.  Actieselskabet  Dalbeattie,  Ld., 

[(1905)  6  F.  798— Ct.  of  Sess. 

13.  SItlpoivnrr  and  Stevedore — Shipowner  siij)- 
]>lijlng   Lefectlve  Sling  —  Stevedore    Liable  ,  to 

Worhman — Claim  of  Relief  against  Shipowner 
supjdging  Sling. '\ — A  firm  of  stevedores  con- 
tracted with  a  shipowner  to  unload  his  vessel, 
and  a  workman  employed  by  the  stevedores  was 
injured  by  the  breaking  of  a  rope  sling.  The 
workman  suetl  the  stevedores  under  the  Em- 
ployers' Liability  Act,  and  recovered  damages 
from  them  on  the  ground  of  their  negligence  in 
failing  to  inspect  the  sling.  In  an  action  by  the 
stevedores  against  the  shipowner  to  recover  the 
amount  of  such  damages,  it  was  found  that  it 
was  the  duty  of  the  shipowner  to  supply,  and 
that  he  did  supply,  rope  slings  for  the  discharge 
of  the  cargo  ;  that  as  the  rope  slings  were  n<jt 
})art  of  the  permanent  apparatus  of  the  ship  the 
shipowner's  duty  was  not  absolutely  to  warrant 
their  fitness,  but  merely  to  supply  slings  to  the 
satisfaction  of  the  stevedores  ;  that  this  rope 
sling  was  not  fit  for  the  purpose  for  which  it  was 
being  used  ;  and  that  its  defect  coald  have  been 
easily  ascertained  on  inspection. 

Held — that  the  shipowner  was  not  liable 
because  (1),  as  his  duty  was  merely  to  supply 
slings  to  the  satisfaction  of  the  stevedores,  he 
was  not  liable  in  respect  of  injury  caused  by  the 
breaking  of  the  defective  sling  ;  and  (2),  as  the 
sole  ground  on  which  the  stevedores  had  been 
held  liable  was  their  own  negligence  in  failing  to 
ins|)ectthe  sling,  they  could  not  recover  against 
the  shipowner  for  breach  of  contract. 

Mowbray  v.  Merrya-eather  ([1895]  2  Q.  B.  640  ; 
65  L.  J.  Q.  B.  .50  ;  59  J.  P.  ,S(i4  ;  44  W.  R.  49  ; 
73  L.  T.  459 — C.  A.)  considered. 

Wood  v.  Mackay,  (1906)  8  F.  625— Ct.  of  Sess. 
V.  LOCAL   AUTHORITIES. 

14.  Mlsfeasanre — Laying  Sewer  in  Road — 
L.fcavation.i  filled  in  —  Road  thrown  open  to 
Pnblie  ivhen  not  Safe  for  Traffic  —  Heaj)  of 
Rubbl.'ih  deposited  upon  Road  by  Wrong-doer — 
Driver  Crossing  Road  to  avoid  Dangerous  Part 


and  running  into  Heap  —  Liability  of  Local 
Authority.]— The  defendants,  who  were  both  the 
highway  and  sanitary  authority,  dug  a  trench 
along  a  road  under  their  control  for  the  purpose 
of  laying  a  sewer.  When  the  sewer  was  laid 
they  filled  in  the  trench  and  opened  the  road 
for  traffic.  About  a  week  after  the  road  was 
thrown  open  the  plaintiff  was  driven  along  it  in 
a  cab.  The  cab  driver  found  that  the  part  of 
the  road  where  the  trench  had  been  filled  in  was 
soft  :  he  crossed  to  the  off-side  to  avoid  that 
danger,  and  ran  into  a  heap  of  rubbish  which 
had  been  deposited  by  a  wrong-doer  upon  that 
side  of  the  road,  with  the  result  that  the  cab 
was  overturned  and  plaintiff  suffered  injuries. 
The  defendants  knew  that  the  heap  of  rubbish 
had  been  deposited  upon  the  road.  The  jury 
found  that  at  the  time  of  the  accident  the  part 
of  the  road  that  had  been  filled  in  was  dangerous 
for  traflic. 

Held,  affirming  C.  A.— that  the  defendants 
were  liable  on  the  giound  that  they  were  guilty 
of  misfeasance  in  throwing  open  the  road  when 
it  was  not  fit  for  trafiic,  and  that  that  misfeasance 
was  the  cause  of  the  accident. 

Semble,  the  capacity  in  which  the  defendants 
were  acting  was  immaterial. 

Decision  of  C.  A.  (19  T.  L.  E.  64)  aflirmed. 

Shoreditch    Corporation    v.  Bull,  (1904) 

[68  J.  P.  415  ;  90  L.  T.  210  ;  20  T.  L.  R.  254  ; 

2  L.  G.  R.  756— H.  L.  (E.). 

And  see  Sect.  II.  Contributory  Negli- 
gence. 

15.  Xonfeasance — County  Council — Liahllity 
— Personal  Injuries.'] — The  plaintiff  suffered 
personal  injuries  through  the  defendants'  neglect 
of  their  duty  to  lop  the  branches  of  the  trees  in 
Victoria  Park. 

Held  —  that  this  being  mere  nonfeasance 
defendants  were  not  liable. 

Tregellas  r.  London  County  Council,  (1898) 
[14  T.  L.   R.  55— Lord  Russell  of  Killowen, 

C.J. 

VI.  LICENSEES   AND  VISITOES. 

And  see  Sect.  X.  Railway  Management. 

16.  Carrying  Licensee  Gratuitously — Duty  of 
Owner  toa^trds  Licensee.] — A  greater  responsi- 
bility is  incurred  by  one  who  gratuitously  carries 
another,  than  b}'  one  who  merely  allows  another 
to  traverse  his  ];remises. 

The  defendant,  who  was  the  contractor  for 
the  construction  of  an  underground  railway,  had 
made  a  temporary  line  in  the  tunnel  for  the 
purpose  of  conveying  by  means  of  an  engine 
and  trucks  the  excavated  material  to  a  shaft, 
up  which  it  was  carried  to  the  surface.  For  the 
purpose  of  enabling  the  work  to  be  inspected, 
and  for  the  workmen  to  get  fo  their  work,  a 
planked  footway  was  laid  along  one  side  of  the 
tunnel.  The  higher  oflScials,  however,  frequently 
rode  upon  the  engine  when  going  upon  their 
business.  The  plaintiff,  who  was  an  inspector 
appointed  by  the  engineer  to  the  railway  com- 
pany, when  on  his  way  to  inspect  the  works,  by 
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permission  of  the  defendant's-  representative, 
rode  upon  the  engine,  and  was  injured  by  the 
engine  colliding,  owing  to  the  neghgence  of  the 
defendant's  servants,  with  a  truck  which  had 
been  left  standing  on  the  line. 

Held— that,  though  the  plaintiff  was  in  a 
sense  a  bare  licensee,  yet,  as  the  defendant  had, 
through  his  representative,  allowed  hnii  to  ride 
on  the  engine,  he  was  bound  to  use  reasonable 
care  in  carrying  him. 

Gautret  v.  Ef/erton  ((1867)  L.  R.  2  C  1'.  371  ; 
36  L  J.  C.  P.  191),  Corhy  v.  ///7Z((1858)4  G.  B. 
(NS)  556;  27  L.  J.  C.  P.  318),  and  Lyjo  v. 
Kewbold  ((1854)  9  Ex.  302  ;  23  L.  J.  Ex.  108) 
considered. 
HARRIS  r.  PERKY  &  Co.,  [1903]  2  K.  B.  219  : 

[72  L.  J.  K.  B.  725 ;  89  L.  T.  174  ;  19  T.  L.  R. 

L  ■  537- C.  A. 

17  Dangerous  Premises— ProspecHre  Tenant 
looking  over  House— Aecident.l—Wheve  a  house 
is  to  let,  and  a  person  obtains  the  key  from  an 
agent  in  order  to  look  over  it,  he  goes  by  invita- 
tion of  the  owner  ;  and  such  invitation  is  not 
necessarily  limited  to  the  first  inspection. 

If  the  premises  are  in  a  dangerous  condition, 
and  an  accident  happens  to  a  person  inspecting 
the  house  by  invitation,  the  landlord  is  respon- 
sible if  he  knew,  or  ought  to  have  known  of  the 
danger. 

Wright  r.  Lefever,  (1903)  51  W.  R.  149—1 

C.  A. 

18  Llahility  to  the  PuMie—Race  Committee- 
Site  Let  to  Suh-tpnint  to  Erect  a  Stand— Collapse 
ofStand—LiahiUtij  of  Committee.']— A  race  com- 
mittee, the  lessees  of  a  racecourse,  sub-let  a  site 
on  the  course  for  the  erection  of  a  stand. 
Visitors,  who  had  already  paid  U.  for  entering 
the  course,  could  enter  the  stand  on  payment  to 
the  builder  of  an  additional  sum.  The  stand 
collapsed  and  injured  the  plaintiff. 

Held— that  it  was  for  the  jury,  upon  a  con- 
sideration of  all  the  facts,  to  say  whether  the 
relation  of  the  committee  to  the  stand  was  such 
that  they  owed  a  duty  to  visitors  to  see  that  it 
was  reasonably  safe  :  the  fact  that  the  tenant 
built  the  stand  was  not  in  itself  conclusive. 

Glass  v.  Paisley  Race  Committee,  (1903)  5 
[bM4— Ct.  of  Sess. 


acting  outside  the  scope  of  his  employment  in 
using  the  plank  for  the  purpose  of  a  gangway. 

O'Brien  c.  Arbit  &  Co.,  [1907]  S.  C.  97.5— 

[Ct.  of  Sess. 

VII.  LORD  CAMPBELL'S  ACT. 

20.  Fatal  Accident— Two  Actions  commenced 
in  respect  of  the  Death  of  the  same  deceased 
Person  —  Staying  Proceedings  —  Next  of  Kin  — 
Administrator— Fatal  Accidents  Act,  1846  (9  & 
10  Vict.  c.  93),  and  Fatal  Accidents  Act,  1864 
(27  &  28  Vict.  c.  9.5).]— The  Court  will  not,  in 
the  absence  of  bad  faith,  make  an  order  staying 
an  action  under  Lord  Campbell's  Act  brought 
by  one  of  the  next  of  kin  of  the  deceased  within 
six  months  after  the  death,  and  before  adminis- 
tration is  taken  out,  although  administration  is 
subsequently  taken  out  by  another  of  the  next 
of  kin,  and  a  second  action  in  respect  of  the 
death  of  the  same  deceased  person  is  instituted 
by  the  administrator. 

McCabe  r.  Great     Northern    Ry.   Co.  op 
[Ireland,  [1899]  2  Ir.  R.  123— Q.  B.  ;  127— 


19  Officer's  Wife  risiting  him  on  his  Ship— 
Gangway— InsutHcient  Plank.]— A  vessel  owned 
by  the  defendants  was  in  harbour.  The  chief 
otBcer's  wife  had  been  to  see  him,  and  was  about 
to  return.  In  her  husband's  absence  a  rigger, 
temporarily  employed  by  the  defendants,  put  a 
plank  from  the  ship's  side  to  the  quay  and  she 
stepped  on  to  it.  The  plank,  which  was  intended 
to  be  used  for  certain  other  purposes  only,  was 
rotten,  and  she  fell  and  was  injured. 

Held— that  the  defendants  were  not  liable 
for  (1)  the  woman  was  only  a  licensee  and  not 
on  board  by  invitation,  and  (2)  the  rigger  was 


VIII.  ONUS  OF  PROOF. 

21  Daniaqe  hi/  Explosion— Ahxence  of  Eract 
Proof  files' ipsa  loquitur.]— Where  the  precise 
cause  of  an  accident  is  not  known,  there  stdl 
may  be  sufficient  evidence  to  render  the  defendant 
liable,  as  when  an  explosion  occurs  and  the  jury 
acting  as  reasonable  men  find  under  the  whole 
circumstances  that  there  was  negligence  on  the 
defendant's  part,  altliough  of  the  exact  cause 
there  is  no  evidence,  or  it  is  unascertainable. 
McArthur  v.  Dominion  Cartridge  Co., 
ri905]  A.  C.  72  ;  74  L.  J.  P.  C.  30  ;  53  W.  R. 
305  ;  91  L.  T.  698  ;  21  T.  L.  R.  47— P.  C. 

22.  Ex/iliision  in  Street— Conduit  containing^ 
Electrical  Cahlcs  of  Cmincil — Non-rentilation  of 
Conduit— Ecidcnce  of  Xcgligence  to  go  to  Jury.] 
—The  plaintiff  brought  an  action  in  the  county 
court  for  damages  for  injuries  received  from 
fright  or  shock  caused  by  an  explosion  in  a  street 
close  to  and  in  front  of  her.  The  explosion 
emanated  from  a  manhole,  feed-box  or  conduit 
under  the  control  of  the  defendants,  containing 
their  electrical  cables.  An  expert  called  by  the 
plaintiff  stated  in  his  evidence  that  he  had 
visited  the  scene  of  the  explosion,  and  had  heard 
the  accounts  of  those  who  had  witnessed  it ; 
that  he  should  imagine  the  explosion  was  caused 
by  a  leakage  of  electricity  causing  sparks,  and 
that    there    must    have    been    some    explosive 

mixture gas  in   all    probability — accumulated 

in  the  conduit.  If  the  conduit  and  works  had 
been  properly  ventilated  the  gas  would  not  have 
accumulated,  and  the  explosion  would  not  have 
occurred.  In  cross-examination  he  stated  that 
if  the  insulation  went  down  for  the  first  time, 
when  the  leakage  arose,  there  would  have  been 
no  known  means  of  avoiding  the  leakage.  The 
county  court  judge  nonsuited  the  plaintiff  on 
the  ground  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury. 
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Held,  on  appeal — that  there  was  evidence  of 
negligence  to  go  to  the  jury. 

Senible,  per  Ld.  Alverstone,  C.J.,  that  in 
such  a  case  the  mere  evidence  of  the  explosion 
is  sufBcient  to  place  the  onus  of  proof  on  the 
defendants. 

Kearneij  v.  London,  Brighton  and  South  Const 
By.  Co.  ((1871)  L.  R.  6  Q.  B.  759  ;  40  L.  J. 
Q.  B.  285  ;  20  W.  E.  24  ;  24  L.  T.  913— Ex.  Ch.) 
discussed. 

Solomons    r.   Stepney    Borough    Council, 
[(1905)  69  J.  P.  3G0  ;  3  L.  G.  E.  912— Div.  Ct. 

23.  Btiilwuy  Company — Pas.<<e)njer  Cromng 
Line  at  Station — Eji-jn-ea.^  Train  pulling  vp 
suddenly  to  avoid  Bunning  over  Pasncnger  — 
Sudden  Stoppage  of  Train  causing  Injury  to 
Passenger  in  Train — Prima  facie  Ecidence  of 
Xegligence — Onus  on  Company  to  show  Absence 
of  Negligence.'] — A  passenger  in  an  express  train 
was  admittedly  injured  by  the  jerk  of  the  train 
pulling  up  suddenly  to  avoid  running  over  a 
passenger  crossing  the  line  at  a  station. 

Held — that  the  onus  then  lay  on  the  com- 
jKxny  to  prove  (1)  that  they  acted  reasonably  in 
pulling  up  suddenly  ;  and  (2)  that  the  necessity 
for  so  pulling  up  did  not  arise  from  any  negligence 
on  their  part. 

Held,  also,  upon  the  evidence,  that  the  juiy 
were  justified  in  finding  that  they  had  not 
discharged  themselves  of  the  onus  on  the  second 
point. 

Angus  r.  London,  Tilbury,  and  Southend 
[Ey.  Co.,  (1906)  22  T.  L.  R.  222— C.  A. 

24.  Ees  ipsa  loquitur — Stone  found  in  a  Bath 
Bun — Warranty  on  Sale  of  Goods — Fitness  for 
Particular  Purpose — Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  s.  14.]— The  plaintiff  in 
eating  a  bun  purchased  at  the  defendant's 
restaurant,  suffered  injury  to  his  teeth  through 
the  presence  of  a  stone.  He  sued  for  damages, 
basing  his  case  alternatively  upon  (1)  breach  of 
warranty  of  reasonable  fitness,  and  (2)  negligence. 

The  jury  found  (1)  that  the  bun  was  reason- 
ably fit  to  be  eaten,  and  (2)  tliat  the  defendant 
and  his  servants  had  been  guilty  of  no  negligence. 

Held,  upon  an  application  for  anew  trial — 
that  the  first  finding  was  unsatisfactory,  but 
jjossibly  not  so  unsatisfactory  as  to  justify  the 
CViurt  in  disregarding  it ;  that  the  second  finding 
was  also  unsatisfactory  in  view  of  the  presump- 
tion arising  from  the  doctrine  of  res  ip.m 
loquitur;  that  this  finding  was  probably  the 
result  of  the  jury  misunderstanding  part  of  the 
judge's  summing  up,  which  seemed  to  put  upon 
the  plaintiff"  the  burden  of  proving  a  specific  act 
of  lu'gligcnce,  and  also  to  suggest  tiiat  negligence 
on  one  occasion  was  not  negligence  in  law  if  the 
servant  was  ordinarily  careful ;  and  that  therefore 
there  must  be  a  new  trial. 

CHAPKONiiRE  r.  Mason,  (1905)  21  T.  L.  E.  633 

[— C.  A. 


IX.  PROXIMATE  CAUSE. 

25.  Collision — Injury  to  By.stander — Proxi- 
mate and  Effective  Causes.'] — A  bystander  who 
was  injured  by  a  collision  between  a  tram  and  a 
trap  sued  the  tramway  owners.  The  following 
questions  were  left  to  and  answered  by  the 
juiy  :— 

(1)  Was  the  trap  negligently  driven  ?    Yes.* 

(2)  Was  the  tram  driver  negligent  1  Not 
agreed. 

(3)  If  both  drivers  were  negligent,  was  the 
real  and  effective  cause  of  the  collision — 

Qi)  the   negligence   of    the    trap's  driver  ? 
Yes. 
or  (Zi)  the   negligence    of    the    tram    driver  ? 
No. 

Held — that  these  findings  were  not  sufficient 
to  support  a  judgment  for  the  defendants.  A 
jury  must  be  asked  to  decide  whether,  assuming 
negligence  on  the  part  of  the  trap,  the  tram  driver 
could  by  reasonable  skill  and  care  have  avoided 
the  collision. 

Devlin  r.  Belfast  Corporation,  [1907]  2 
[Ir.  E.  437— C.  A. 

26.  Dangerous  Article — Loaded  Gun  left  hy 
Defendant  on  his  Own  Land — Intervening  Act 
of  Third  Party — Pro.rimate  Cause  of  lujury.] 
— The  defendant  left  a  gun  loaded  and  at  full 
cock  standing  inside  a  fence  on  his  land,  but 
beside  a  gap  from  which  a  path  led  over  such 
land  from  the  public  road  to  his  house.  The  defen- 
dant's son,  aged  between  fifteen  and  sixteen, 
coming  from  the  road  through  the  gap  on  his  way 
home,  found  the  gun.  He  went  back  with  it  to 
the  public  road,  and  not  knowing  that  it  was 
loaded,  pointed  it,  in  play,  at  the  plaintiff,  who 
was  on  the  road.  The  gun  went  off  and  the 
plaintiff  was  injured.        * 

Held — that  the  defendant  was  liable  in  respect 
of  the  injury. 

Sullivan  v.  Creed,  [1904]  2  Ir.  E.  317— C.  A. 

X.  RAILWAY  MANAGEMENT. 

27.  Shvnting — Evidence  of  Negligence.] — In 
an  action  brought  liy  the  widow  of  a  railway 
shunter  against  the  tlefendants  for  compensation 
for  the  death  of  her  husband,  who  was  killed 
while  shunting,  the  learned  judge  held  that  there 
was  no  evidence  of  negligence,  and  gave  judgment 
for  the  plaintiff.  The  Court  of  Appeal  held  that 
the  learned  judge  had  taken  too  narrow  a  view 
of  the  defendants'  duties  in  these  shunting 
oi)erations,  which  were  very  complicated,  antl 
said  they  were  not  prepared  to  hold  that  there 
was  no  evidence  of  negligence. 

Decision  of  Collins,  J.,  reversed. 

Grant  v.  Great  Western  Ey.  Co.,  (1898)  14 
[T.  L.  E.  174— C.  A. 

28.  Shutting  Carriage  Doors  witJiont  Warning.] 
— In  the  cfl,se  of  a  passenger  who  is  seated  in  a 
railway  carriage  in  the  course  of  the  journey, 
not  in  the  act  either  of  entering  the  train  or 
alighting  from  it,  there  is  no  evidence  of  negli- 
gence against  the  railway  company  because  the 
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shutting  of  the  carriage  door  by  a  servant  on  the 
platform  jambs  the  passenger's  finger,  and  no 
warning  of  the  shutting  of  the  carriage  door  was 
given  to  passengers  seated  inside  the  carriage, 
and  not  in  the  act  of  getting  in  or  out. 

Drury  r.  North  Eastern  Ry.,  [1901]  2  K.  B. 
[322  ;    70   L.  J.  K.  B.  830  ;    84   L.  T.  658— 

Div.  Ct. 

29.  Shutting  Carriage  Doors — Train  in  Mution 
— Door  Shut  Without  Notice — Injury  to  Hand  of 
PasH('nger.'\ — The  plaintiff,  a  boy,  was  a  pas- 
senger in  a  train  which  was  a  few  minutes  late. 
At  a  stopping-place  some  people  got  in,  and  as 
he  was  putting  some  luggage  into  the  rack  the 
train  moved  off.  He  had  his  hand  on  the  door- 
way at  the  moment,  and  the  station-master 
banged  the  door  to  on  his  fingers. 

Held  —no  evidence  of  negligence. 

Per  Ld.  Alverstone,  C.J. — The  fact  that  a 
train  is  started  loo  quickly  or  under  circum- 
stances which  embarrass  passengers,  might  be 
evidence  of  negligence,  if  an  accident  happens. 
.  .  .  But  there  is  no  duty  to  warn  people  to  take 
their  hands  out  of  the  way  before  shutting  the 
doors. 

Per  Wills,  J, — Starting  a  train  before  the 
doors  are  all  shut  is  not  negligence  or  evidence 
of  it. 

Benson  r.  Furness  Ry.  Co.,  (1903)  88  L.  T.  268 

[—Div.  Ct. 

30.  Invitation  to  Alight — Train  too  long  for 
Platform  —  Passenger  Alighting  from  Train 
without  Looking — Imjjlied  Inritationto  Alight.'] 
— The  plaintiff  was  a  lady  of  59  years  of  age, 
and  was  a  passenger  by  one  of  the  defendants' 
trains  to  Shoebin-yness,  which  is  a  terminus,  and 
with  which  she  was  familiar.  The  train  stopped 
in  such  a  position  that  the  plaintiff's  carriage 
had  gone  beyond  the  level  part  of  the  platform, 
and  was  opposite  a  sloping  part  or  ramp.  The 
plaintiff  did  not  notice  this,  and  seeing  passengers 
alight  she  got  out,  supposing  that  she  would 
alight  on  the  platform  in  the  ordinary  way,  but 
the  result  was  she  was  thrown  down  and  injured. 
The  plaintiff  admitted  that  she  did  not  look 
where  she  was  stepping  to.  The  train  was  too 
long  for  the  platform,  and  the  officials  at  Shoe- 
buryness  knew  this,  and  theygave  no  warning  to 
the  plaintiff  not  to  alight.  The  jury  found  that 
the  defendants  were  guilty  of  negligence,  and 
that  it  was  not  negligent  for  the  plaintiff  to  step 
down  without  looking,  although  had  she  looked 
down  she  would  have  avoided  the  accident. 

Held,  affirming  the  C.  A.,  that  the  question 
was  entirely  one  of  fact ;  that  there  was  evidence 
of  negligence  on  the  part  of  the  defendants'  ser- 
vants to  go  to  the  jury  ;  that  there  was  evidence 
of  an  implied  invitation  to  alight ;  that  the  plain- 
tiff might  reasonably  assume  that  the  condition 
of  the  platform  where  her  carriage  stopped  was 
normal ;  that  there  was  evidence  upon  which  the 
jury  were  entitled  to  say  that  the  plaintiff  was 
not  guilty  of  contributory  negligence  ;  and  that 
the  accident    was   caused   by   the   acts  of   the 


defendants'  servants,  and  not  by  any  want  of 
care  on  the  part  of  the  plaintiff. 

Decision  of  C.  A.  (18  T.  L.  R.  295)  affirmed. 

Glasscock  v.  London,  Tilbury,  and  South- 
[end    Ry.    Co.,   (1903)  19   T.   L.    R.    30.5— 

H.  L.  (E.) 

31.  I/iritation  to  Alight  on  Platform — Dis- 
tance from  Carriage  to  Platform — Ecidence  as 
to  Other  Stations — Admis^ibilitg.] — The  plaintiff, 
who  was  a  passenger  on  the  defendants'  railway, 
when  alighting  from  the  train  at  a  station, 
injured  herself.  The  height  of  the  footboard  of 
the  carriage  in  which  the  plaintiff  was  travelling 
above  the  platform  of  the  station  was  22  inches, 
and  the  plaintiff  alleged  that  this  was  an  un- 
reasonable height,  and  that  the  defendants  were 
negligent  in  not  providing  reasonably  fit  and 
safe  facilities  for  her  to  alight.  In  an  action  to 
recover  damages  the  defendants  tendered  evi- 
dence that  the  platforms  at  a  large  number  of 
their  other  stations  in  the  district  were  as  low  as 
the  one  in  question,  and  that  no  accident  had 
happened.  The  judge  admitted  the  evidence, 
and  the  jury  found  a  verdict  for  the  defendants. 

Held — that  the  evidence  was  admissible. 

Manning  c.  London  &  North  Western  Ry. 
[Co.,  (1907)  23  T.  L.  R.  222— C.  A. 

32.  Invitation  to  Alight — Train  Stopping  at 
Terminal  Station — Restarting  luith  Jerh — Injury 
to  Passenger  Preparing  to  Alight.] — A  train 
stopped  in  a  terminal  station,  and  then  moved 
on  a  little,  and  the  jerk  threw  down  a  passenger 
who  had  risen  to[get  his  hand  bag  from  the  rack. 
He  sued  the  company  in  respect  of  his  injuries, 
but  alleged  no  "  invitation  to  alight." 

Held — that  his  pleading  disclosed  no  cause  of 
action,  since  trains  must  stop  and  restart,  and 
the  company  had  given  him  no  reason  to  believe 
when  he  stood  up  that  the  train  had  come  to  its 
final  resting  jilace. 

Goldberg  v.  Glasgow  and  8outh-Western 
[Ry.  Co.,  [1907J  S.  C.  1035— Ct.  of  Sess. 

33.  Intoxicated  Passenger — Duty  Towards.] — 
If  a  passenger  alights  from  a  train  in  an  intoxi- 
cated condition,  the  company  are  not  liable  to 
him  in  damages  if  they  do  not  escort  him  safely 
off  the  platform,  and  he  there  meets  with  an 
accident. 

M'CoRMicK  r.  Caledonian  Ry.  Co.,  (190-t)  6 
[F.  362— Ct.of  Sess. 

XL  TRESPASSERS. 

34.  Liahilitg  of  Owners  to  Trespassers — 
Traps.] — If  the  public  enter  upon  private  ground 
without  invitation  they  take  the  risk  of  injury  ; 
but  if  there  is  a  hole  or  pit  near  a  public  road 
there  may  be  a  duty  on  the  owner  or  occupier  to 
fence  it. 

Devlin  v.  Jefpray's  Trustees,  (1903)  5  F. 
[130— Ct.  of  Sess. 

35.  MacMnery  on  Waste  Land —  Unfenced 
from  Highway  —  Child    Playing    thereon    and 
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jiilurrd~Xo  Cause  of  Action.']— The.  defendants 
hiid  on  a  piece  of  waste  and  unfenced  land  a 
wheel  used  in  connection  with  the  hauling  gear 
of  their  colliery.  A  wire  rope  passed  round 
the  wheel,  which  was  set  in  motion  periodically 
without  any  warning  from  the  pit  head,  some 
eighty  yards  off. 

A  child  playing  near  the  wheel  was  injured  by 
it  being  suddenly  set  in  motion. 

Held — that  the   child  was  a  trespasser  and 
had  no  cause  of  action. 

CUMMINGS  V.  DARxaAViL  CoAL  Co.,  Ld.,  (1903) 
[5  F.  513— Ct.  of  Sess. 


Tidal  River— Oyster  Reds  laid  down  hy 
asser — Grounding  ofSh ij)  imthoutXeyVigence 


36. 

Trespasser  „   .       ,  -, 

—Thimages  to  the  Oysters.]— The.  plaintiff  had 
hiid  down  some  oyster  beds  in  the  Newry  river, 
but  he  had  no  title  to  any  part  of  the  bed  and 
soil  of  the  river,  and,  in  the  opinion  of  the  Court 
of  Appeal,  on  the  evidence,  he  was  not  even 
lawfully  in  possession  of  the  site  of  the  oyster  beds. 

A  screw  steamer,  the  property  of  the  defen- 
dants, while  proceeding  down  the  Newry  river, 
accidentally  went  ashore  at  the  place  wiiere  the 
plaintiff  had  laid  down  his  oysters,  and  the 
plaintiff's  oysters  were  damaged  by  the  vessel  in 
taking  the  gi-ound,  and  still  more  so  by  the  efforts 
to  get  her  off. 

Held— that  there  being  no  sufficient  evidence 
of  recklessness  or  gross  negligence  on  the  part  of 
the  captain,  the  plaintiff  was  not  entitled  to 
recover  damages  for  the  injuries  to  the  oysters. 
The  standard  of  care  and  caution  by  the  owner 
of  a  ship  lawfully  using  the  water  way  of  a 
navigable  river  towards  a  trespasser  thereon 
considered,  and  the  analogous  authorities  upon 
negligence  discussed. 

Peteie     v.     Owners     of     SS.    Rostrbvor, 
[1898]  2  Ir.  R.  556— C.  A. 

XII.  VEHICLES— OWNERS  AND  DRIVERS. 

ZT.  Pa.isenger  on  Omnibus  —  Projection  — 
Injur  Ij  to  Passengers — Liability  of  Owner  of 
Omnibus.'] — The  plaintiff  was  a  passenger  on  the 
top  of  one  of  the  defendants'  omnibuses.  Tlie 
driver  of  the  omnibus,  in  turning  out  of  one 
street  into  another,  drove  the  omnibus  close  to 
the  kerb  to  avoid  an  electric  tramcar  which  was 
going  in  the  same  direction,  and  while  passing 
an  electric  light  standard,  which  was  on  the 
pavement,  the  jolt  of  the  omnibus  grating  round 
the  kerb  caused  the  plaintiff's  arm  to  come  in 
contact  with  a  fire  alarm  finger-post  fixed  to  and 
standing  out  from  the  electric  standard.  The 
plaintiff's  arm  was  at  the  time  projecting  from 
the  omnibus ;  the  fire  alarm  finger-post  did  not 
project  over  but  came  flush  with  the  kerb. 
In  an  action  to  recover  damages  for  negligence 
there  was  no  evidence  that  the  driver  either  saw 
or  knew  of  the  fire  alarm  finger-post. 

Held— that,  as  it  was  not  shown  that  there 
was  an  obstruction  of  such  a  nature  that  with 
reasonable  care  the  driver  ought  to  have  seen  it 
and  ought  to  have  realised  the  iact  that  it  would 


or  might  hit  a  passenger  on  the  omnibus,  there 
was  no  evidence  of  negligence. 

Simon  v.   The    London  General  Omnibus 
[Co..  Ld,,  (1907)  23  T.  L.  R.  463— Div.  Ct. 

38.  Passenger  on  Omnibus  —  Projection  — 
Injury  to  Passenyer  —  Liability  of  Owner  of 
Omnibus.] — The  plaintiff  was  a  passenger  on  the 
top  of  one  of  the  defendants'  omnibuses.  In 
consequence  of  the  road  along  which  the  omnibus 
usually  travelled  being  closed,  the  driver  of  the 
omnibus  had  to  pass  through  side  streets,  and  in 
turning  the  corner  of  one  of  the  side  streets  the 
omnibus  was  driven  close  to  the  kerb,  so  that 
the  top  of  the  omnibus,  owing  to  the  camber  of 
the  road,  projected  over  the  foot  pavement.  A 
street  lamp  stood  at  the  corner  with  a  small  iron 
arm  projecting  from  it,  but  not  sufficiently  far 
to  extend  over  the  roadway.  While  theomnilius 
was  being  driven  round  the  corner  the  iron  arm 
struck  the  plaintiff  on  the  chest  ami  injured  him. 
There  was  no  traffic  which  prevented  the  omni- 
bus from  being  driven  further  away  from  the 
kerb.  In  an  action  in  the  county  court  to 
recover  damages  for  negligence,  the  judge  found 
that  the  driver  did  not  see  the  projecting  arm, 
and  that  he  was  not  guilty  of  negligence  in 
not  having  seen  it  and  in  having  driven  close 
to  the  kerb,  and  he  gave  judgment  for  the 
defendants. 

Held — that  there  was  evidence  to  support 
the  finding  of  the  county  court  judge,  which 
was  a  finding  of  fact,  and  therefore  the  Court 
could  not  interfere. 

Hase  r.  London  General  Omnibus  Co.,  Ld., 
[(1907)  23  T.  L.  R.  616— Div.  Ct. 

39.  I'rareller — Hire  of  Brougham,  Horse  and 
Driver — Brougham  used  by  Hirer^s  Traveller — 
Theft  of  Goods  from  Brougham  left  unattended 
by  Driver — Obligations  of  Driver — Xegligence  of 
Driver  —  Tlieft  of  Jeu-els  —  Liability  of  Job- 
master.]— The  plaintiff,  who  was  a  manufacturer 
of  jewellery,  hired  fi'om  the  defendant,  who  was 
a  jobmaster,  a  brougham  and  horse  with  a 
coachman  at  £3  a  week,  the  brougham  to  be  used 
by  the  plaintiff's  traveller  for  taking  out  his 
gootis.  While  the  brougham  was  out  one  day  with 
the  plaintiff's  traveller,  the  latter  left  if  standing 
outside  an  hotel  when  he  went  in  to  have  his 
dinner.  The  coachman  thereupon  went  away 
to  have  his  dinner.  While  so  unattended  the 
brougham  was  driven  away,  and  the  contents,  to 
the  value  of  £-160,  were  stolen.  In  an  action  to 
recover  the  value  of  the  goods  lost  owing  to  the 
negligent  act  of  the  coachman  in  leaving  the 
brougham  unattended  : — 

Held— that  it  must  be  taken  that  the  defendant 
knew  that  the  plaintiff's  traveller  would  not  be 
in  the  brougham  during  the  whole  of  his  rounds, 
but  would  necessarily  have  to  leave  it  at  intervals 
and  by  inference  an  obligation  was  cast  on  the 
defendant  to  see  that  the  brougham  was  taken 
care  of  during  the  intervals  when  the  traveller 
was  obliged  to  leave  it ;  that  there  was  an  ob- 
ligation on  the  defendant  to  sup|)ly  a  driver  who 
would  use  ordinary  care  in  safeguarding  its  con- 
tents during  such  intervals  ;  and  that  the  loss 
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was  a  direct  consequence  of  the  failure  of  the 
obligation  to  prevent  intrusion  : — 

Judgment  of  Ridley,  J.  ((1901)  49  W.  R.  653  ; 
85  L.  T.  237  ;  17  T.  L.  R.  557)  reversed. 

Abrahams  v.  Bullock,  (1902)  50  W.  R.  626  ; 
[86  L.  T.  796 ;  18  T.  L.  R.  701— 0.  A. 

XIII.  MISCELLANEOUS. 

40.  Fxposiiig  Anothens  Property  —  Lous  hy 
Theft— Liahility  for  X(»«s.]— Where  one  negli- 
gently exposes  the  property  of  another  to  the 
depredations  of  a  thief,  he  is  liable  in  damages 
for  the  resulting  loss, 

Marshall  v.  Caledonian  Ry.  Co.,  [1899]  36 

[S.  L.  R.  845. 

41.  Personal  Injuries  to  Worhnutn — Removal 
of  Barrels  from.  Lorry  to  Bnihcay  Platform — 
Common  Knowledge  and  Experience  of  Mankind.'] 
-  In  cases  where  a  labourer  sues  a  railway  com- 
pany for  personal  injuries  the  Court  is  entitled 
to  proceed  on  the  common  knowledge  and 
experience  of  mankind.  It  is  therefore  vain  to 
suggest  tliat  the  movement  of  barrels  from  a 
lorry  on  to  a  table  or  platform  of  abovit  the  same 
height  as  the  lorry  is  an  operation  requiring  the 
use  of  levers  or  spraggs,  or  grappling  irons,  as 
that  is  contrary  to  common  knowledge  and 
observation. 


NEWFOUNDLAND. 

See  Dependencies  and  Colonies. 


LOUGHNEY     V. 


Caledonian    Ry.  Co.,  (1902) 
[4F.  401. 


NEW    SOUTH    WALES. 

See  Dependencies  and  Colonies. 


42.  Hariour  Commissioners — Defective  Ring 
to  Buoy — Failure  to  apply  adequate  Test.'] — 
While  moored  in  Kingston  Harbour,  the  plain- 
tifiE's  ship,  during  a  gale,  parted  from  her  moor- 
ings and  was  damaged.  It  was  proved  that  the 
cause  of  this  accident  was  the  fact  that  the  ring 
to  which  the  ship's  cable  was  attached  was 
improperly  welded  to  the  buoy  ;  that  there  was 
uo  contributory  negligence  on  the  part  of  the 
plaintiff ;  that  the  buoy  had  been  purchased  by 
the  Harbour  Commissioners  from  a  well-known 
manufacturer  ;  and  that  neither  by  inspection 
or  by  hammering  would  the  defect  have  been 
shown,  and  that  it  was  not  the  practice  of 
manufacturers  to  test  these  rings  unless  required 
to  do  so  by  the  specification  ;  but  if  tiiey  were 
so  required  (which  was  frequently  the  case)  they 
were  tested  by  a  pnihlic  department,  in  a  well 
recognised  manner.  The  Harbour  Commis- 
sioners had  not  taken  this  precaution,  and  the 
Court  held  that  the  omission  to  apply  such  a  test 
was  negligence  on  their  part  for  which  they 
were  liable. 


NEWSPAPERS. 

See  Criminal   Law  ;     Libel  ;    Press 
AND  Printing. 


BURBELL    r. 


Tuhohy,  [1898]    2   Ir.    R.  271— 
[Q.  B.  Div.  (Ir.). 


NEGOTIABLE    INSTRU- 
MENTS. 

See  Bills  of  Exchange,  &c 


NEW    ZEALAND. 

See  Dependencies  and  Colonies. 


NEXT   OF   KIN. 

See  Descent  and  Distribution. 

NON    COMPOS    PERSON. 

See  Lunatics. 


NOTARIES. 

1.  Appointment  of  Notaries  Public — Colonies 
—  Questions  to  he  Considered — Legal  Training — 
Number  of  Notaries  Practising.]  — Notaries 
public  in  the  Colonies  are  appointed  in  the  absolute 
discretion  of  the  Master  of  the  Facilities  under 
25  Hen.  8,  c.  21,  which  does  not  prescribe  any 
definite  qualifications. 

Some  legal  training  is  desirable,  but  there  is 
no  hard-and-fast  rule  against  appointing  none 
but  solicitors.  In  the  present  case  a  chartered 
accountant,  the  official  assignee  of  insolvent 
estates  in  Victoria  and  a  commissioner  for  taking 
affidavits,  was  appointed. 

The  number  of  notaries  already  practising  in 
a  town  must  be  considered,  for,  as  notaries  incur 
considerable  preliminaiy  expense,  unnecessary 
competition  amongst  them  is  not  to  be  encour- 
aged ;  but  at  the  same  time  the  first  and  con- 
trolling consideration  must  be  the  public  con- 
venience. Thirty- six  notaries  is  not  too  large  a 
number  for  the  State  of  Victoria,  which  has  a 
population  of  1,200,000,  Melbourne  alone  having 
.^00,000  inhabitants,  althovigh  in  1859  the  then 
Master  considered  twenty  to  be  sufficient,  the 
numbers  at  that  date  being  400,000  and  50,000 
inhabitants. 

Bailleau  v.  Victorian  Society  of  Notaries, 
[1904]  P.  180 ;  20  T.  L.  R.  251— Ct.  of  Faculties. 
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2.  ApjjuiHtntcnt  of  JSotarlea  P'uhlic — Limited 
Number  —  Appoititment  lohere  One  ceases  to 
Practice — District  Xotaries  Act.  1833  (3  &  4 
Will.  4,  c.  70.]— In  1902  the  Master  of  the 
Faculties  increased  the  number  of  notaries 
entitled  to  practise  in  Birmingham  and  vicinity 
from  six  to  eight.  Subsequently  another  had 
been  appointed  to  practise  there.  One  of  the 
nine,  however,  had  ceased  to  practise.  On 
August  5th,  1903,  three  solicitors,  of  whom  appli- 
cant was  one,  applied  to  be  appointed  and 
admitted.  The  application  was  opposed  by 
C.  E.  Matthews,  one  of  the  notaries  ah-eady 
practising. 

Held — that  the  applicant  might  be  appointed 
as  one  of  the  nine  had  ceased  to  practise. 

Clarke  t.  Matthews  and  Others,  •  [1903] 
[W.  N.  158— Ct.  of  Faculties. 

3.  Appointment  of  Notaries  Public — Evidence 
Necessary  lolwre  Number  of  Notajnes  alleged 
Insulficienf— District  Notaries  Act,  1833  (3  &  4 
Will.  4,  c.  70).] — An  application  to  the  Court  of 
Faculties  by  the  registrar  of  the  Archdeaconry 
Court  of  Norwich  to  be  appointed  a  notary 
public  under  the  District  Notaries  Act,  1833,  was 
supported  by  a  memorial  signed  by  influential 
persons  in  the  locality  that  there  was  need  for 
another  notary. 

Held — that  while  in  this  instance  the  evidence 
was  sufficient,  specific  evidence  that  there  was 
need  for  another  notary. 

Eaton  r,  Watson,  [1904]   W.  N.  24— Ct.  of 

[Faculties, 

4.  Striliinq  Name  off  Roll  —  Jurisdiction, — 
25  Hen.  8,  c.  21,  s.  2~PttbUc  Notaries  Acts,  1801 
(41  Geo.  3,  c.  79),  s.  10  ;  1833  (3  k  4  Will.  4, 
c.  70),  s.  4  ;  and  1843  (6  &  7  Vict.  c.  90),  s.  9.]— 
The  Master  of  the  Facidties  possesses  inherent 
power  to  deal  with  the  roll  of  faculties,  of  which 
he  is  the  custodian  ;  and  therefore  for  proper 
cause  he  can  remove  the  name  of  a  notary  from 
the  roll. 

In  the  exercise  of  this  power  a  notary,  who 
had  been  struck  off  the  roll  of  solicitors  for  pro- 
fessional misconduct  in  administering  an  estate, 
was  struck  off  the  roll  of  notaries. 
In  ke  Champion,  [1906]  P.  86  ;  75  L.  J.  P.  45 ; 
[22  T.  L.  R.  264— Ct.  of  Faculties. 


NOTICE    OF   DISHONOUR. 

See  Bills  of  Exchange. 


NOTICE    TO    QUIT. 

See  Landlord  and  Tenant. 


NUISANCE. 


I.  What  amounts  to    . 

II.  Remedies. 

[a)  Indictment 

{}))  When  Action  lies 

[c)  Damages 

[d)  Injunction  . 
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NOVATION. 


See  Contract. 


And  see  Gas  ;  Highways  ;  Metropolis  ; 
Public  Health,  Nos.  43,  51,  52; 
Sewers  and  Drains. 

I.  WHAT  AMOUNTS   TO. 

1.  Collection  of  ('nurd — 1/ijin'i/  to  Neighbour s 
Propert!/.] — Tlie  defendants  emploj-ed  a  large 
number  of  navvies  fo  construct  the  foundations 
of  a  building  to  be  erected  upon  land  adjoining 
that  of  the  plaintiffs.  Sleeping  accommodation 
for  the  men  was  not  provided  by  the  defendants 
upon  their  own  land,  and  although  a  road  had 
been  provided  for  the  men  to  enter  and  leave  the 
works,  such  road  was  not  effectually  fenced  off 
from  the  plaintift''s  land.  The  men  committed 
various  acts  of  trespass  upon  the  plaintiffs 
propert  j\ 

Held— that  there  was  no  case  for  an  inter- 
locutory injunction  against  the  defendants. 

Chase  r.   London  County  Council,  (1898) 
[62  J.  P.  184  ;  14  T.  L.  R.  177— Stirling,  J. 

2.  Defectii-e  Fence  adjoining  Highway — In- 
jury to  Child  climbing  on  Fence— Cause  of  In- 
jury.1 — The  defendant  was  the  owner  of  a  piece 
of  waste  land  adjoining  the  highway,  and  of  a 
fence  separating  the  land  from  the  highway, 
which  fence  was  in  a  rotten  condition.  Children 
were  accustomed  to  play  upon  the  waste  land, 
and  the  plaintiff,  a  child  of  four  years  of  age, 
climbed  on  the  fence  for  the  purpose  of  looking 
at  the  children  at  play.  The  fence  fell  upon  the 
plaintiff  through  his  standing  upon  it  and  injured 
him. 

Held — that   the  fence  was  a  nuisance  to  the 
highway,   that  the   injury  to  the  plaintiff  was 
caused  by  that  nuisance,  and  that  the  defendant 
was  liable. 
Harrold  r.  Watney,  [18981  2  Q.  B.  320;  67 

[L.  J.  Q.  B.  771  ;  78  L.  T.  ^788  ;  14  T.  L.  R. 
486  ;  46  W.  R.  642— C.  A. 

3_  y\, IXC— Comfort  and  Business  interfered 
auth.]—K  noise"  wliich  materially  disturbs  the 
comfort  of  the  plaintift"s  dwelling-house  and 
prevents  people  from  sleeping  at  night,  and  still 
more,  if  it  does  really  and  seriously  interfere 
with  the  plaintiff's  trade,  constitutes  an  action- 
able nuisance. 

Howland  c.  Dover  Harbour  Board,  (1898) 
[14  T.  L.  R.  355— C.  A. 

4.  AV/.se  —  Printing  Machinery  —  Di.^trict 
where  Printing  is  carried  on — Injunction.] — In 
considering  whether  a  nuisance  has  been  caused 
to  the  plaintiff  through  interference  with  his 
comfort  and  that  of  his  family  in  the  occupation 
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of  his  house,  according  to  ordinary  notions  pre- 
valent among  reasonable  men  and  women,  bj- 
reason  of  noise  from  the  working  of  the  defen- 
dants' machine,  regard  must  not  be  had  to  the 
defendants'  operations  in  the  abstract  and  by 
themselves,  but  in  connection  with  all  the  cir- 
cumstances of  the  locality,  and  in  particular  in 
reference  to  the  nature  of  the  trades  usually 
carried  on  there,  and  the  noises  and  disturbance 
existing  prior  to  the  commencement  of  the 
defendants'  operations  ;  and  if  after  taking  these 
circumstances  into  consideration  there  is  a  serious 
and  not  merely  a  slight  additional  interference 
with  the  plaintiff's  comfort  as  above  defined,  it  is 
the  duty  of  the  Court  to  interfere. 

The  plaintiff  had  for  many  years  carried  on 
business  as  a  dairyman  and  resided  with  bis 
family  in  a  part  of  the  city  of  London  which 
was  almost  entirely  devoted  to  the  printing 
trade.  There  was  no  appreciable  disturbance  at 
night  caused  by  the  printing  works.  In  1904 
the  defendants  took  the  house  next  door  to  the 
plaintiff's  house,  and  erected  a  printing  machine 
of  modern  improved  type  in  the  basement,  which 
was  worked,  when  necessaTy,  at  night.  In  an 
action  for  an  injunction,  Warrington,  J.  held 
upon  the  evidence,  that  the  working  of  the 
machine  at  night  caused  a  serious  additional 
disturbance  to  the  plaintiff  and  his  family,  so  as 
to  constitute  a  nuisance,  and  that  the  plaintiff 
was  entitled  to  an  injunction. 

Held — by  C.  A.,  the  learned  judge  having 
applied  the  right  principle  of  law,  the  Court 
would  not  interfere  with  his  finding  upon  the 
facts. 

Decision  of  Warrington,  J.  (21  T.  L.  R.  183) 
afiirmed. 

RUSHMERE  C.    POLSLTE   &   ALFIEEI,  Ld.,  [1906] 

[1  Ch.  231  ;  75  L.  J.  Ch.  79  ;  54  W.  E.   161; 

93  L.  T.  823  ;  22  T.  L.  R.  139— C.  A. 

6.  Xolse — Trade  District  —  Xuixy  Xeighhour- 
liood — Printing  Machinery — Increase  of  Xoise.'] 
— In  considering  whether  an  increase  of  noise 
on  adjoining  premises  in  a  locality  given  up  to 
such  trades  as  printing  gives  to  a  householder  a 
right  to  an  injunction,  it  is  proper  to  consider 
pre-existing  noises  and  the  circumstances  of  the 
neighbourhood. 

Decision  of  C.  A.,  supra,  affirmed. 

PoLSUE  &  Alfieri,  Ld.  v.  Rushmer,  [1907] 

[A.  C.  121  ;  76  L.  J.  Ch.  365  ;  96  L.  T.  510  ; 

23  T.  L.  R.  362— H.  L.  (E.). 

6.  Xoise — Vibration  —  Landlord  and  Tenant 
—  Purjjoses  for  icluch  hotli  Parties  iidended 
Land  to  he  Used.] — The  plaintiffs  were  the 
owners  of  an  hotel  which  adjoined  premises 
on  which  the  defendants  carried  on  business  as 
printers  and  newspaper  publishers.  The  plain- 
tiffs desired  to  have  addiiioual  bedrooms  for 
their  hotel,  and  an  architect  prepared  plans 
whereby  the  printing  premises  should  be  rebuilt 
and  the  defendants'  printing  business  should  be 
carried  on  in  the  lower  floor,  and  the  defendants 
•should  grant  a  lease  of  the  upper  floors  to  the 

B.D.  — VOL.  II. 


plaintiffs  for  bedrooms  for  the  hotel  for  a  term 
of  years  at  a  rent,  a  communication  being  made 
for  that  purpose  between  the  two  buildings, 
Each  party  entertidned  doubts  as  to  the  wisdom 
of  combining  the  printing  machinery  and  the 
bedrooms  in  the  same  building,  but  these  doubts 
were  so  far  removed  by  the  representation  of  the 
architect  as  to  his  ability  to  neutralise  such  risk 
that  each  party  signed  the  agreement  in  the 
belief  that  the  noise  and  vibration  would  not 
cause  any  inconvenience.  After  the  erection  of 
the  buikling  the  plaintiffs  complained  of  the 
noise  and  vibration  and  refused  to  take  posses- 
sion or  to  execute  a  lease,  but  they  subsequently 
signed  a  lease  and  took  possession  subject  to  a 
memorandum  that  their  doing  so  should  not 
prejudice  their  rights  or  remedies  in  respect  of 
noise  or  vibration.  The  lease  contained  the 
ordinary  covenant  for  quiet  enjoyment.  The 
noise  and  vibration  caused  inconvenience  and 
consequent  loss  to  the  plaintiffs.  The  building 
was  properly  constructed  and  the  defendants'' 
machinery  was  properly  worked.  The  plaintiffs 
claimed  an  injunction  and  damages. 

Held— that,  as  both  parties  intended  that  the 
building  should  be  used  for  the  purpose  and  in 
the  way  in  which  it  was  used,  the  plaintiffs 
could  not  complain,  and  were,  therefore,  not 
entitled  to  an  injunction  or  damages. 

Decision  of  C.  A.  of  New  Zealand  (25  N.  Z.  L.  R. 
746)  reversed. 

The  Lyttleton  Times  Co..  Ld.  r.  Warners, 

[Ld.,  [1907]  A.  C.  476  ;  76  L.  J.  P.  C.  100  ; 

97  L.  T.  496  ;  23  T.  L.  R.  751— P.  0. 

7.  Xoise  —  Vibration  — -  Smell  —  Generuting 
Station  for  Electrical  Power— Bcasoncible  user  of 
Land — Injnnction.] — The  plaintiff  carried  on  at 
Ryde  a  ladies'  school,  close  to  which  the  defen- 
dants had  erected  lai'ge  works  for  generating 
electricity.  The  plaintiff  complained  of  the 
noise,  vibration  and  smell  caused  by  the  engines. 

Held,  on  the  facts,  that  the  defendants  had 
seriously  interfered  with  the  ordinary  comfort  of 
the  plaintiff  and  the  inmates  of  her  house,  and 
that  the  annoyances  were  not  trivial  or  such  as 
might  be  expected  to  arise  from  an  ordinary 
and  reasonable  user  of  the  land  :  and  that  an 
injunction  should  be  granted. 

Harrison  v.  Soitthwarh  and  Vauxhall  Water 
Co.  ([1891]  2  Ch.  409;  60  L.  J.  Ch.  630  ;  64 
L.  T.  864 — Vaughan  Williams,  J.)  distinguished, 
on  the  ground  that  the  annoyance  was  not 
temporary  and  caused  only  by  the  construction 
of  the  works. 

Bamford  v.  Turnley  ((1862)  3  B.  &  S.— 
Bramwell,  B.)  followed. 

Knight  r.  Isle  of  Wight  Electric  Light 

[and  Power  Co.,  Ld.,  (1904)   73  L.  J.  Ch. 

299  ;  68  J.  P.  266  ;  90  L.  T.  410  ;  20  T.  L.  R. 

173  ;  2  L.  G.  R.  390— Joyce,  J. 

8.  Reasonable  Use  of  Property — Heat,  Smell 
and  Xoise —  Occujjicrs  of  Flats — Residential 
Occupier  and  Restaurant  Keeper.] — It  is  relevant 
in  nuisance  cases  to  inquire  whether  the  defen- 
dant was  making  a  reasonable  use  of  his  premises 
in  doing  the  acts  complained  of. 
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What  amounts  to — Continued. 

Dictum  of  Kekewich,  J.,  in  Reinhavdt  v. 
3Ientasti  ((1889)  42  Ch.  D.  685  at  p.  690  ;  58 
L.  J.  Ch.  787  at  p.  789 ;  38  W.  R.  10  ;  61  L.  T. 
328),  dissented  from. 

Different  flats  in  one  building  were  let  to  the 
plaintiff  for  residential  purposes  and  to  A.,  a 
restaurant  keeper,  for  the  purpose  of  his  busi- 
ness. When  the  plaintiff  took  her  flat  there 
were  only  private  residences  in  the  building. 
The  plaintiff  brought  an  action  against  the 
common  landlord  and  A.,  to  restrain  nuisance  by 
heat,  smell  and  noise  arising  from  A.'s  use  of 
his  premises.  The  action  was  discontinued  as 
against  the  landlord  on  his  malving  certain 
structural  alterations  to  abate  the  nuisance  by 
heat,  but  A.  denied  liability,  and  contested  the 
whole  action. 

Held — that  the  defendant  A.  was  entitled  to 
make  a  reasonable  use  of  his  premises  for  the 
purpose  of  his  business,  but  not  to  make  an 
unreasonable  use  of  them,  and,  on  the  facts,  that 
he  had  made  an  unreasonable  use  of  his  pre- 
mises, which  substantially  interfered  with  the 
plaintiff's  enjoyment  of  her  flat ;  and  therefore 
that  the  plaintiff  was  entitled  to  an  injunction. 

Rule  in  Ball  v.  Eay  ((1873)  L.  R.  8  Ch.  467 
at  p.  469  ;  21  W.  R.  282  ;  28  L.  T.  (N.s.)  346) 
applied. 

Sanders-Clark  r.  Grosvexoe  Mansions  Co. 

[AND   D'Alessandri,    [1900]   2  Ch.  373  ;  69 

L.  J,  Ch.  579  ;  48  W.  R.  570  ;  82  L.  T.  758  ;  16 

T.  L.  R.  428— Buckley,  J. 

9.  Reasonahle  Use  of  Propcrt ij — Xox'ums  Gases 
—  Lawful  Trade — Fat-smelter — Injunction.] — If 
a  man  commits  a  nuisance,  it  cannot  be  said  that 
he  is  acting  reasonably. 

The  defendant  was  carrying  on  a  lawful  trade, 
reasonably  carrying  it  on  in  a  place  which  might 
fairly  be  devoted  to  that  particular  class  of  trade 
— fat-smelter,  and  carrying  it  on  in  such  a  way 
that  no  man  could  say  that  he  was  guilty  of 
extravagance  in  the  manner  in  which  he  was 
conducting  his  business.  The  evidence  estab- 
lished that  a  public  nuisance  was  created  by  the 
defendant. 

Held — tliat  an  injunction  must  be  granted. 

Bamford  v.  Turnley  ((I860)  3  B.  &  S.  62  ;  31 
L.  J.  Q.  B.  286  ;  9  Jur.  (N.s.)  377)  considered. 

Ball  V.  Bail  ((1873)  L.  R.  8  Ch.  467  ;  37  J.  P. 
500  ;  21  W.  R.  282  ;  28  L.  T.  (N.s.)  346)  appliel. 

Bfiinhardt  V.  Menfasti  (^ISSQ)  42  Ch.  D.  685, 
690  ;  58  L.  J.  Ch.  787  ;  38  W.  R.  10  ;  61  L.  T. 
328 — Kekewich,  J.)  explained. 

Attorxey-Ctkneral  r.  Cole  &;  Son,  [1901]  1 

[Ch.  205  ;  70  L.  J.  Ch.  148  ;   65  J.  P.  88  ;  83 

L.T.  725— Kekewich,  J. 

10.  Besidrntial  Local  it;/ — Birrrour.ie —  Sun- 
day Raciuff — Disturhance  of  adjoining  Inliahi- 
tants — Inferriiption  of  Di vino  Serrire —  Oh.tt ruc- 
tion of  Public  Thoroughfare  —  Injunction.']  — 
Injunction  gi-anted  to  restrain  horse  races  from 
being  held  on  Sunday  on  a  racecourse  adjoining  a 


residential  localitj',  it  being  shown  to  the  satis- 
faction of  the  Court  that  the  (juiet  and  comfortable 
enjoyment  of  their  houses  by  the  inhabitants  in 
the  neighbourhood  was  interfered  with,  and  the 
services  in  churches  in  the  locality  interrupted, 
by  the  shouting  and  cheering  of  the  crowds 
collected  on  the  course  and  the  cries  of  the  book- 
makers, and  also  that  the  public  thoroughfares 
leading  to  the  racecourse  were  obstructed  by 
vehicles  conveying  persons  to  and  from  the  races, 
and  by  vehicles  drawn  up  near  the  racecourse 
waiting  for  fares. 

Dewar  and  Others  r.  City  and  Suburban 
[Racecourse  Co.,  [1899]  1  Ir.  R.  345— V.-C. 

II.  REMEDIES. 

(a)  Indictment. 

11.  Common  A'ui.mnce  —  Indictment  for  — 
Allegation  of  Nuisance  to  Certain  Persons 
Dwelling  in  Private  Dwelling-house.'] — J.  B. 
was  indicted  in  two  counts  for  omitting  and 
neglecting  to  bury  certain  bodies  whereby  decom- 
position set  in  and  "  the  air  was  greatly  infected 
and  corrupted  and  was  rendered  and  became  for 
several  days  offensive,  unwholesome,  injurious 
and  dangerous  to  health  to  the  great  damage  and 
common  nuisance  of  such  of  the  liege  subjects  of 
our  lord  the  l\ing  as  inhabited  in  the  said  house 
...  to  the  evil  example  of  all  others  in  the  like 
case  offending  and  against  the  peace,"  kc. 

Counsel  for  the  defence,  before  the  prisoner 
was  called  upon  to  plead,  contended  that  the 
two  counts,  as  drawn,  were  bad,  as  they  did  not 
allege  a  nuisance  to  the  public,  but  only  a 
private  nuisance. 

Held — that  the  count  was  bad. 

Rex  v.  Byers,  (1907)  71  J.  P  205— Kennedy,  J. 

(b)  When  Action  Lies. 

12.  Overhanging  Trees — Damage  to  Crops — 
Right  of  /Action.] — If  a  man's  crops  are 
damaged  by  overhanging  branches  of  his  neigh- 
bour's trees  he  may  maintain  an  action  for 
damages,  and  need  not  himself  go  to  the  expense 
of  removing  the  branches. 

Smith  r.  Giddy,  [1904]  2  K.  B.  448  :  73  L.  J. 

[K.  B.  894  ;  91   L.  T.  296  ;  20  T.  L.  R.  596  ; 

53  W.  R.  207— Div.  Ct. 

13.  Pollution  of  Atmosphere— Lapse  of  Forty 
Years  without  Complaint — Plaintiff's  Land  now 
pvt  to  a  ^"ew  Purj)o.ie.]— Where  a  person  has  for 
forty  years  been  conmiitting  a  nuisance,  and 
polluting  the  atmosphere  so  as  to  injure  his 
neighbour's  property,  the  neighbour,  having 
made  no  complaint  during  the  forty  years,  cannot 
sustain  an  action  unless  the  nuisance  is  substan- 
tially increased. 

It'makes  no  difiEerence  that  his  own  land  has 
been  used  during  the  forty  years  for  manufac- 
turing purposes,  and  is  now  for  the  first  time 
being  used  for  residential  purposes. 

Harvie    c.    Robertson,    (1903)  5    F.   338— 

[Ct.  of  Sess. 


1061 


NUISANCE. 


1062 


Remedies — Continued. 

14.  Siniillpo.r  HospUal  —  Public  Health  — 
Bala  nee  of  Conrenience  —  Quia  timet  Action 
—  Scicntifc  Eciilence.']  —  Objection  was 
taken  by  residents  to  the  erection  by  a 
municipality  of  a  smallpox  hospital  on  the 
grou7id  that  a  smallpox  hospital  is  per  se  a 
danger  to  health,  and  is  both  a  public  and 
private  nuisance.  Scientific  evidence  was  offered 
as  to  the  aerial  convection  of  this  disease  for  a 
considerable  distance.  It  appeared  that  tiie 
hospital  was  well  managed  and  the  site  carefully 
selected. 

Held— that  to  justify  an  injunction  it  was 
necessary  not  merely  to  show  that  the  hospital 
would  abridge  liberty  or  create  anxiety,  but  that 
it  would  prove  an  actionable  nuisance,  and  that 
the  plaintiffs  having  failed  to  show  this,  the 
action  must  be  dismissed. 

Quceve,  whether  in  actions  of  this  nature  evi- 
dence as  to  other  similar  hospitals  is  admissible. 

Attokney-Geneeal  t.  Nottingham  Coe- 
[PORATION,  [1904]  1  Ch.  673;  73  L.  J.  Ch. 
512  ;  68  J.  P.  125  ;  52  W.  R.  281  ;  90  L.  T. 
308 ;    20   T.    L.    R.    257  ;    2    L.    G.   R.    698— 

Farwell,  J. 


15.  Smallpox  Hosj)ital—Ee.sidential  District.'] 
—T\iQ  defendants,  a  joint  hospital  board,  had 
commenced  to  erect  a  smallpox  hospital.  Within 
a  quarter  of  a  mile  of  the  building  there  were 
137  houses  with  about  753  inhabitants,  and 
within  half  a  mile  there  were  422  houses  with 
about  2,321  inhabitants  and  four  public  institu- 
tions with  about  361  residents.  There  was 
nothing  to  show  that  the  defendants  were  pre- 
cluded^from  selecting  a  site  outside  their  respec- 
tive districts,  if  necessary,  or  that  they  had 
attempted  to  do  so.  There  was  conflicting 
expert  evidence  as  to  the  suitability  of  the  site 
selected,  and  as  to  the  risk  of  the  spread  of  small- 
pox from  a  smallpox  hospital  by  reason  of  the 
possibility  of  the  disease  being  carried,  without 
actual  contact,  through  the  air  for  a  considerable 
distance. 

Held — that  an  injunction  to  restrain  the 
erection  of  a  smallpox  hospital  should  not  be 
granted. 

Attoeney-General  r.  Rathmines  AND  Pem- 
Tbeoke  Hospital  Board,  [1904]  1  Ir.  R.  161 
"-  — C.  A. 


16.  Statutory  Powers— Construction.']— A.  com- 
pany obtained'  exclusive  power  under  a  lighting 
order  to  supply  electricity  within  a  certain  area 
for  all  purposes,  public  and  private,  and  to  use 
the  same  for  the  purposes  of  any  undertaking. 
On  the  same  day  they  obtained  for  the  same  area 
a  tramway  licence,  authorising  them  to  make 
and  operate  tramways  and  to  generate  and  supply 
electricity  for  the  purpose. 

The  lighting  order  imposed  as  a  condition  that 
the  company'should  be  liable  for  any  nuisance 
caused  by  them.  The  tramway  licence  did  nut 
repeat  this  condition. 


Held— that    the    condition    applied   also   to 

operations  under  ihe  tramway  licence. 

Demeraea  Electeic  Co.,  Ld.  r.  White,  [1907] 

[A.  C.  330  ;  76  L.  J.  P.  C.  64  ;  96  L.  T.  752— 

^  P.  C. 

17.  Statutonj  Powers— Vnrea.sonaUe  Exercise 
— Cause  of  Action — Injunction — Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  f.  18), .«.  68.] 
—A  company  acting  under  statutory  powers  is 
treated  as  a  private  individual  acting  within 
his  own  rights.  If  it  does  an  act  which  it  is 
authorised  "by  law  to  do,  and  does  it  in  a  proper 
way,  though  the  act  works  a  special  injury  to 
a  particular  individual,  such  individual  cannot 
maintain  an  action,  and  is  without  remedy 
unless  one  is  provided  by  statute. 

Maiior.  Sj-c,  of  East  Fremantle  v.  Annois 
([1902]  A.  C.  213  ;  71  L.  J.  P.  C.  39  ;  85  L.  T. 
732  ;  18  T.  L.  R.  199,  see  Dependencies,  No.  63) 
followed. 

If.  however,  such  a  company  does  an  authorised 
act  in  a  negligent  or  unreasonable  way,  it  will 
be  liable  to  an  action  for  damages,  and,  in  a 
proper  case,  for  an  injunction  ;  and  the  fact 
that  a  right  to  compensation  is  given  by  statute 
does  not  exclude  the  restraining  jurisdiction  of 
the  Court. 

aats  V.  Clarence  By.  Co.  ((1830)  1  R.  &  M 
181  ;  32  R.  R.  183)  applied. 

A  railway  company  were  carrying  on  work  by 
night  as  well  as  by  day  on  the  site  of  a  proposed 
station,  and  the  plaintiff  alleged  that  his  house 
was  thereby  rendered  uninhabitable  ;  he  claimed 
damages  and  an  injunction. 

Held— that,  assuming  it  to  be  unreasonable 
to  work  at  night,  there  was  a  good  cause  of 
action. 

I  Roberts  v.  Charing    Ceoss,    Euston    and 

1      [Hampstead  Ry.  Co.,  (1903)  87  L.  T.  732  ; 

19  T.  L.  R.  160— Farwell,  J. 

18.  Statutonj  Powers— Bca.wnahle  Care  to  do 
no  Unnecessary  Damage — Xuisance  hejore  Statu- 
tory Powers  in  J'o^re.]— Where  work  is  being 
done  under  statutory  powers,  "  the  only  obliga- 
tion on  the  defendants  is  to  use  reasonable  care 
to  do  no  unnecessary  damage  to  the  plaintiffs." 
See  East  Fremantle  Corjwration  v.  Annois  ([1902] 
A.  C.  213). 

Householders  in  London  brought  an  action 
against  a  "  tube  "  railway  company,  their  chief 
complaint  being  that  work,  with  its  resulting 
noise,  went  on  by  night  as  well  as  by  day. 

Held— that  on  the  facts,  the  defendants  were 
acting  reasonably  in  working  by  night,  and  were 
taking  all  reasonable  means  to  reduce  the  noise  ; 
and  that  therefore  they  were  protected  by  their 
statutory  powers  ;  but,  that  they  were  liable  in 
respect  of  a  particular  admitted  nuisance  com- 
mitted while  they  were  in  possession  and  working 
by  private  agreement  only  in  anticipation  of 
their  statutory  i)owers. 
Ash    and   Anothee    r.    Great    Northern, 

[Piccadilly  and  Brompton  Ry.  Co.,  (1903) 
67  J.  P.  417  ;  19  T.  L.  R.  639— Kekewich,  J 
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Bemedies — dodimied. 

(c)  Damages. 

19.  Injunction — Damages — General  Damages.'\ 
— A  plaintiff  in  a  nuisance  action  in  respect 
of  noise  and  vibration  succeeded  in  his  claim 
for  an  injunction.  He  had  claimed  no  special 
damages. 

Held — that  under  his  claim  for  general 
damages  he  was  entitled  only  to  405.,  not  as 
compensation,  but  as  an  acknowledgment  of  the 
wrong  done  to  him. 

LiPMAN  c.  PULMAN  &  SONS,  (190i)  91  L.  T.  132 

[ — Kekewich,  J. 

(d)  Injunction. 

20.  Cesser  of  ISuisance  before  Trial — Discretion 
of  Court. '\ — The  fact  that  a  company  which,  by 
its  works,  caused  a  nuisance  to  the  plaintiff,  has 
gone  into  liciuidation  and  that  the  works  have 
stopped  before  the  trial,  is  not  of  itself  sufficient 
to  disentitle  the  plaintiff  to  an  iuiunction. 

Dunning  v.  Grosvenor  Dairies,  Ld.  ([1900] 
W.  N.  265,  Joyce,  J.,  see  Barristers,  No.  14)  not 
followed. 

Dean  and  Chapter  of  Chester  and  Others 

\r.  Smelting  Corporation,  Ld.,  (19m1)  85 

L.  T.  67  ;  18  T.  L.  R.  743— Harwell,  J. 


21.  Pig-liceping — Abatement     after    Action — 
Injunction  refused — Costs.'\ — In  an  action  by  the 
Attorney-General  on  the  relation  of  a  rural  dis-  ^ 
trict  council  against  pig-keepers,  who  kept  500 
pigs  on  premises   adjoining  a  village  street,  the 
judge  fountl  as  facts  that  at  the  date  of  writ  a  ' 
public  nuisance  existed,  but  that  it   had    been  I 
subsequently  abated.  { 

Held — that  no  injunction  ought  to  be  granted, 
and  that  there  should  be  no  order  as  to  costs. 

Attorney-General    r.     Squire,     (1907)    5 
[L.  G.  R.  99— Eady,  J. 


22.  Temporary  Nuisances — Electric  Ligliting 
Act — Provisional  Order.'] — The  Court  will  grant 
an  injunction  to  restrain  a  nuisance  from  noise 
and  vibration  caused  by  a  local  authority 
working  under  a  provisional  order,  notwithstand- 
ing the  fact  that  by  experiment  and  alteration 
the  nuisance  may  be  abated  by  improvements  in 
the  machinery. 

The  principle  referred  to  by  Vaughan 
Williams,  J.,  in  Hurri.son  v.  SoutJiwark  and 
Vau.rh<ill  Water  Co.  ([1891]  2  Ch.  409  ;  60 
L.  J.  Ch.  G30 ;  64  L.  T.  864)  is  not  applicable 
where  property  is  shaken  and  thereby  {)hysically 
damaged. 


NULLITY  OF   MARRIAGE. 

See  Husband  and  Wife. 


OATHS       AND       AFFIRMA- 
TIONS. 

See  Criminal  Law  ;  Evidence  ;  Prac- 
tice AND  Procedure. 


OBSCENE   BOOKS. 

See  Criminal  Law  and  Procedure. 


OBSTRUCTING  JUSTICE. 

See  Criminal  Law  and  Procedure. 


OFFICIAL     SECRETS     ACT, 
1889. 

See  Criminal  Law  and  Procedure. 


OMNIBUSES. 

See  Negligence  ;   Street  Traffic. 


ONTARIO. 


liamford 
discussed. 


V.    Turnleg    ((1862)  3    P..  &   S.  62) 


Colwell     and    Others    t. 
[Borough  Council,  [1904] 
L.  J.  Ch.  275  ;  68  J.   P.   286  ; 
90  L.  T.  153  ;  20  T.  L.  R.  236 


St.    Pancras 

1   Ch.   707;  73 

52  W.  R.  523  ; 

2  L.G.  R.  518 

— Joyce,  J. 


See  Dependencies  and  Colonies. 


OPEN    SPACES    AND    RE- 
CREATION  GROUNDS. 

And    see    Burial    and    Cremation  ; 

Easements. 

1.  Children — Dangerous  to  Children — Pond  in 
Public  Park—Dutg  of  Local  Authority.]— k. 
child  was  drowned  in  an  artificial  pond  in  a 
public  park,  and  its  parent  sued  the  authority 
who  owned  the  park,  complaining  of  the  dan- 
gerous nature  of  the  pond,  and  the  non-provision 
of  an  attendant  to  protect  children. 

Held — no  cause  of  action. 

Hastie  v.  Edinburgh  Magistrates,  [1907] 
[S.  C.  1102— Ct.  of  Sess. 

2.  Playing  Games— Open  Spaces— Recreation 
Ground— Personal  Injuries — Obvious  Danger.] 
— A  cricketer,  while  playing  that  game  on  an 
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open  space,  vested  in  and  controlled  by  the 
London  County  Council,  ran  upon  an  iron 
indicator  provided  by  the  council  in  order  to 
show  the  number  of  the  pitch,  there  being  about 
a  hundred  cricket  pitches  on  the  ground.  His 
eye  was  destroyed  by  the  accident. 

Held — that  the  council  were  not  liable  for 
negligence,  because  if  a  grown  man  chooses  to 
go,  for  purposes  of  recreation,  upon  a  ground 
upon  which  there  is  an  open  and  obvious  danger, 
the  owner  of  the  ground  cannot  be  liable  for 
injuries  resulting  from  that  danger. 

Giles  r.  London  County  Council,  (1&04)  68 
[J.  P.  10  ;  2  L.  G.  R.  326— Kennedy,  J. 


OVERSEERS. 

See  Poor  Law. 


OYSTERS. 

See  Fisheries. 


PARENT   AND   CHILD. 

See  Bastardy  ;   Infants. 


PARISH. 


See     Ecclesiastical 
Government. 


Law  ;      Local 


PARISH   COUNCILS. 

See  Local  Government. 

PARKS. 

See  Open  Spaces. 


PARLIAMENT. 

1.  Parliamentary  Deposit — Return  of  Deposit 
— Bill  not  froceeded  ivitli — Baihcay  Deposits 
Act,  1846  (9  Vict.  c.  20),  *.  5.]— Where  the 
promoters  of  a  Bill  in  Parliament  have  deposited 
a  sum  of  stock  and  cash  in  Court  b^^  way  of 
deposit,  and  have  obtained  the  leave  of  both 
Houses  to  suspend  proceedings  until  the  next 
session,  they  may,  by  virtue  of  the  Railway 
Deposits  Act,  1846,  s.  5,  with  the  sanction  of 
both  Houses  and  of  the  Court,  obtain  a  return 
of  the  stock  and  cash. 

Re  Central  London  Railway  Bill,  [1901] 
[W.  N.  177— Byrne,  J. 


2.  Parlidoientary  Deposit  —  Liglit  Railiody 
Order — Adrance  of  Deposit — Covenant  hij  Coiii- 
pany — Breach.'] — By  a  Light  Railway  Order,  a 
company  was  empowered  to  construct  a  light 
railway  within  a  certain  time,  and  was  required 
to  deposit  £3,000,  which  was  advanced  to  the 
company  by  the  plaintiff.  The  company  cove- 
nanted that  they  would  not,  without  the  plain- 
tiff's consent,  serve  anj^  notice  to  treat  or  enter 
into  any  contract  or  uicur  any  liability  which 
might  in  any  way  directly  or  indirectly  charge 
or  incumber  the  deposit.  The  plaintiff's  time 
for  completion  had  been  once  extended,  but  the 
plaintiff  alleged  that  in  breach  of  the  covenant 
above  referred  to,  the  company  had  obtained  a 
further  extension  of  time,  which  he  said  would 
enable  them  to  incur  further  liabilities.  They 
had  also  issued  certain  debentures.  He  now 
moved  for  judgment  in  default  of  appearance, 
and  asked  for  an  injunction  in  terms  of  the 
covenant. 

Held — that  while  the  Court  would  sanction 
nothing  which  would  prevent  the  proper  applica- 
tion of  the  fund,  as  it  would  be  against  public 
policy  in  this  case,  having  regard  to  the  covenant, 
the  plaintiff  was  entitled  to  protection. 

Beecham    r.    Lastingham    and    Rosedale 
[Light    Ry.    Co.,     [1907]     W.    N.    101  — 

Kekewich,  J. 


PARTICULARS. 

See  Auctions  ;  County  Courts  ; 
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PARTITION. 

1.  Claim  for  Sale  of  Real  Estate  by  Infant  as 
Sole  Plaintiff — Order  for  Sale — Conversion — 
Partition  Aci,  1876  (39  &  40  Vict.  e.  17),  s.  6.] 
— An  infant's  share  in  realty  will  not  be  con- 
verted by  a  sale  of  such  interest  in  a  partition 
action  in  which  the  infant  was  plaintiff,  where 
the  judgment  directed  a  sale,  if  (as  was  found  to 
be  the  fact)  the  defendants  were  entitled  to  a 
moiety,  although  the  infant  has,  in  his  pleadings, 
requested  a  sale  ;  the  form  of  the  judgment  pre- 
cluding the  view  that  the  sale  was  made  at  the 
request  of  the  infant. 

Howard  v.  Jalland  (W.  N.  (1891)  211) 
approved. 

Dicta  of  Jessel,  M.R.,  in  Wallace  v.  Greenwood 
((1880)  16  Ch.  D.  362  ;  50  L.  J.  Ch.  289  ;  43 
L.  T.  720)  considered. 

In  re  Norton,  Norton  r.  Norton,  [1900]  1 

[Ch.  101  ;  69  L.  J.  Ch.  31  :  48  W.  R.  140  ;  81 

L.  T.  724— Byrne,  J . 

2.  Conversion — Money  received  on  Sale — Dis,- 
tributlon — "  Persons  becoming  absolutely  En- 
titled "—Partition  Act,  1868  (31  &  32  Vict.  c.  40) , 
s.  8 — Leases  and  Sales  of  Settled  Estates  Act, 
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18.">6  (19  &  20  Vict.  c.  120),*.  23.]— Land  was 
sold  under  the  Partition  Act,  18(58,  and  by  an 
order  of  Court  a  testator's  share  of  the  proceeds 
was  paid  out  to  the  trustees  of  his  will,  and 
invested  otherwise  than  in  land,  in  accordance 
with  the  trusts  of  the  will.  One  of  the  bene- 
ficiaries of  the  said  trust  fund  died  intestate. 

Held — that  his  share  of  the  fund  so  invested 
dcvdlved  on  his  legal  personal  representative, 
and  not  on  his  heir-at-law. 

In  re  Ilolmins  //•«.*;'.«(  (1878)  7  Ch.  D.  708  ; 
47  L.  J.  Ch.  810  ;  26  W.  K.  470  ;  38  L.  T.  (N.s.) 
3(15 — C.  A.)  was  not  overruled  by 

In  re  Smith  (  (1888)  40  Ch.  D.  386  ;  58  L.  J. 
Ch.  108  ;  37  \V.  K.  191) ;  60  L.  T.  77— C.  A.). 

In  re  Morgan,  Smith  r.  May,  [1900]  2  Ch. 
[474:  69    L.    J.    Ch.    735;   48    W.   R.   670— 

Stirling,  J. 

3.  Cc.sfA' — Discrefum  of  (Anirt — Partition  Act, 
1868  (31  &  32  Vict.  c.  40),  s.  10,  Ord.  65,  r.  14b.] 
— Since  the  passing  of  the  Partition  Act  the 
usual  practice  has  been  to  give  the  costs  of  all 
parties  out  of  the  proceeds  of  sale.  That  practice 
ought  not  to  be  departed  from  except  for  special 
reasons.  The  Court  has  a  discretion  as  to  costs, 
and  will  not  allow  costs  to  be  accumulated  in 
such  a  way  as  to  do  injustice  between  the  parties. 
It  is  to  be  remembered  that  the  sale  of  an  estate 
held  in  shares  in  its  entirety  is  a  great  advantage 
to  everybody,  that  the  sale  of  such  an  estate  in 
entiretj'  produces  a  larger  sum  than  could  be  got 
by  the  owner  of  an  undivided  share,  and  is  more 
beneficial  to  the  v\  hole.  If,  therefore,  no  in- 
justice will  be  done,  the  ordinarj'  practice  will 
not  be  departed  from,  and  costs  will  be  directed 
to  be  paid  out  of  the  estate. 

Graham  r.  Lord  Clinton,  (1900)  81  L.  T.  717 

[ — Stirling,  J. 

4.  Proceeds  of  Sale — Costs — General  Rule  as 
to  Separate  Sets  of  Costs.] — As  a  general  rule, 
without  limiting  the  judicial  discretion,  onlj-  one 
set  of  costs  will  be  allowed  out  of  the  entire  pro- 
ceeds of  sale  of  real  propertj'  in  a  partition 
action  in  respect  ot  each  share  of  the  property 
which  those  proceeds  represent. 

r'atton  V.  Banhs  ([1893]  2  Ch.  221  :  62  L.  J. 
I'll.  600  ;  41  W.  R.  429  ;  68  L.  T.245— Kekewich, 
.).)  followed. 

In  ue  Vase,  Langrish  r.  Vase,  [1901]  W.  N. 
[124  ;  84  L.  T.  761— Cozens-Hardy,  J. 

5.  Permanent  Iinprorenicnts — Form  of  Minutes 
of  Judgment!] — Form  of  minutes  of  judgment 
ai)pn)ved  by  the  Court  as  to  expeiuliture  on 
permanent  improvements. 

Williams  r.  Williams,  [1899]  68  L.  J.  Ch. 
[528  ;  81  L.  T.  163— Kekewich,  J. 

6.  Permanent  Improremvnts —  AUoivance  — 
Form  of  Judr/mrnt.] — A  tenant  in  connnon, 
claiming  partition,  is  entitled  whether  charged 
with  occu[)ation  rent  or  not,  to  have  in  the  judg- 
ment for  partition  an  intiuirj'  as  to  e.Kjienditurc 
properlj'  made   in   permanent  impi'ovements  to 


the  property,  during  the  co-ownership,  and  the 
inquiry  should  be  reciprocal. 

Williams  V.  Williams  (68  L.  J.  Ch.  528  ;  81 
L.  T.  163 — Kekewich,  J.,  sujmi)  approved. 

Kenrick  r.  Mountsteven,  (1899)  48  W.  R. 
[141 — Cozens-Hardy,  J. 

7.  Sale  not  asked  for — Defendants  objecting  to 
Partition— Costs — Incidence  of — Costs  up  to  date 
0/  Hearing— Partition  Act,  1868  (31  &  32  Vict. 
c.  40),  s.  10.] — Where  partition  is  asked  for,  but 
no  advantage  is  taken  of  the  Partition  Act,  1868, 
by  asking  for  a  sale,  the  practice  still  is  to  allow 
no  costs  up  to  the  hearing. 

The  owners  of  five  equal  undivided  shares  in 
certain  freeholds  brought  an  action  asking  for 
partition  onlj-  against  the  other  seven  owners 
who  did  not  desire  a  partition. 

Held — that  there  should  be  no  order  as  to 
costs  prior  to  the  heaiing  :  the  subsequent  costs 
to  be  borne  rateably  1)}'  all  the  owners. 

Richardson  v.  Feanj  ((1888)  39  Ch.  45;  57 
L.  J.  Ch.  1049  ;  36  W.  R.  807  ;  59  L.  T.  165— 
North,  J.)  followed. 

Hills    r.    Archer,    (1904)    91    L.    T.    166— 

[Farwell,  J. 

8.  Sile  or  Vabiation — Ri(/ht  to  ash  for  Sale — 
Discretion  of  Court— Partition  Act,  1868  (30  & 
31  Vict.  e.  40),  ss.  3,  4,  5.]— Plaintiff  and  defen- 
dant were  each  entitled  to  an  undivided  moiety 
of  a  house  and  garden.  The  plaintiff  asked 
for  a  sale  of  the  property  and  the  defendant 
offered  to  purchase  his  interest  at  a  valuation. 
The  county  court  judge  made  an  order  that 
a  firm  of  estate  agents  should  value  the  pro- 
perty and  the  plaintiff  should  convey  his 
estate  to  the  defendant  and  receive  half  the 
valuation. 

Held — that  the  county  court  judge  could 
not  force  the  plaintiff  to  lose  his  right  to  a  sale 
through  the  defendant  offering  to  buy ;  and 
that  the  order  for  valuation  and  sale  should  be 
discharged  ;  and  that  an  order  should  be  made 
that  there  should  be  a  sale  with  leave  to  both 
parties|to  bid,  the  plaintiff  to  have  the  costs  of 
the  appeal. 

Pitt  V.  Jones  ((1880)  5  App.  Cas.  651  ;  49 
L.  J.  Ch.  795  ;  29  W.  R.  33  ;  43  L.  T.  385— H.  L. 
(E.))  followed. 

Morant  r.  Godden,  (1902)  18  T.  L.  R.  421  — 

[Div.  Ct. 

9.  Shares  in  Mortgage — Mortgagor  in  Possession 
of  Entiretg  without  payment  of  Rent — Occupa- 
tion Rent — Whether  cliargeahlc  ax  against  Mort- 
gagee— 4  Anne,  c.  3,  ,•;.  27.]— In  a  partition 
action  it  apjieared  that  an  owner  of  a  share 
of  certain  premises,  who  had  mortgaged  his 
interest,  had  been  in  occupation  of  the  entirety 
for  some  time,  and  in  answer  to  an  inquiry  the 
chief  clerk  had  found  the  sum  of  £325  due  from 
him  by  way  of  occupation  rent.  A  sale  having 
taken  place  an  ajiplication  was  made  asking 
whether  this  sum  could  be  set  off  against  the 
share  of  the  mortgagor  to  the  i)rejudicc  of  the 
mortgagee. 
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Held — that  the  mortgagor,  not  having  been 
tenant  or  baihfE  of  his  co-owners,  nothing  could 
have  been  recovered  from  him  at  law,  and  that 
the  statute  4  Anne,  c.  3,  did  not  apply.  That 
the  practice  was  to  direct  an  inquiry  such  as  that 
in  this  case,  but  that  it  could  not  extend  to  a 
fund  that  did  not  belong  to  the  mortgagor.  That 
a  legal  mortgagee  was  in  a  similar  position  to  a 
purchaser,  and  therefore  as  against  him  such 
sum  could  not  be  set  off. 

Graham  v.  Cole  ((Seton,  p.  1541);  Jfecldes  v. 
Heckles  [1892]  W.  N.  188)  doubted. 

Hill  r.  Hickin,   [1897]  2  Ch.  .579  ;  66  L.  J. 
[Ch.  717  ;    77  L.  T.     127  ;    46   W.   R.  137— 

Stirling,  J. 

10.  Tenant  of  Undivided  Moiety  —  Partition 
Act,  1868  (31  '&  32  Vict.  c.  40),  ss.  4,  9.]— An 
order  for  sale  in  lieu  of  partition  can  be  made 
under  the  Partition  Acts  where  the  plaintiffs  are 
the  owners  of  one  undivided  moiety  of  the 
premises  and  the  sole  defendant  is  the  lessee 
of  the  other  undivided  moiety  under  a  lease 
for  seven  years  granted  by  the  owner  of  that 
moiety. 

Mason  r.  Keays,  (1898)  C.  A.  ;  78  L.  T.  33— 

[C.  A. 
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Practice  and  Procedure  ;  Re- 
ceivers. 

I.  CONSTITUTION  OF  PARTNERSHIP. 

1.  Bi.s-soliition  —  Continuance  of  Jinsiness — 
Pre-emption — Partnership  at  Will — Partnersh ip 
Act,  1890  (53  &  54  Vict.  c.  39),  .?.  27.]— Articles 
of  partnership  declared  that  if  the  partnershi]) 
were  determined  by  notice  or  by  effluxion  of 
time,  the  plaintiff  might  buy  out  the  defendant 
at  a  valuation. 

Held — that  a  pre-emption  contract  such  as 
this  was  not  inconsistent  with  the  existence  of  a 
partnership  at  will. 

Cox  V.  Willouqhbi/  ((1880)  13  Ch.  D.  863;  49 
L.  J.  Ch.  237  ;  28  W.  R.  503  ;  42  L.  T.  125— 
Fry,  J.)  followed. 

Brooks   c   Brooks,   (1901)    85    L.    T.    453 — 

[Farwell,  J. 


2.  Landlord  of  Business  Premises  adrancing 
Moneij  for  Fixtures,  also  for  Bitsiness  generally 
—  Control  of  Business — Proviso  not  to  be  deemed 
a  Partner.^ — B.  let  business  premises  to  A.,  and 
advanced  a  large  sum  for  fitting  them  up,  the 
fittings,  &c.,  to  become  his  property  at  the  end 
of  tne  lease  unless  the  loan  was  first  repaid.  By 
a  contemporaneous  agreement  B.  agreed  to 
advance  further  sums,  the  total  amount  of  the 
advances  to  be  credited  to  him  in  the  books  as 
loan  capital  carrying  interest  at  7J  per  cent.  A. 
was  to  have  a  salary  as  manager  and  to  take 
half  profits  ;  B.  to  take  the  other  half  as  "  extra 
interest."  B.'s  consent  was  necessary  for  the 
appointment  of  assistants,  and  in  certain  events 
he  might  appoint  a  cashier  to  be  paid  by  A.  ; 
the  latter  was  to  devote  his  whole  time  to  the 
business. 

Held — that  B.  was  liable  for  the  debts  of  the 
business  as  a  partner,  and  that  a  proviso  in  the 
agreement  that  he  should  not  be  deemed  a 
partner  could  not  prevent  this  result. 

Stewart  r.  Buchanan,  (1904)  6  F,  15— Ct.  of 

[Sess. 

3.  Loan  of  Money  to  Firm  at  rate  of  Interest 
varying  with  Profits  of  Business — Dissolution — 
Subsequent  Agreement  to  continve  Loan — Post- 
2)0)iement — Partnership  Act,  1890  (53  &  54  Vict. 
c.  39),  s.  2,  sub-s.  (3)  (d);  s.  3.]— In  1893  a 
creditor  advanced  various  sums  of  money  to  a 
firm  of  B.  &  M.  under  an  agreement  to  take  a 
share  of  profits  in  lieu  of  interest.  In  1895  the 
firm  dissolved  partnership,  and  M.  took  over  the 
business  and  liabilities,  entering  into  a  fresh 
agreement  with  the  creditor  to  pay  5  per  cent, 
interest  on  the  money  advanced.  M.  became 
bankru})t  in  1896,  and  the  creditor  proved  for 
the  monies  advanced. 

Held — that  the  money  must  be  considered  to 
have  been  advanced  under  the  agreement  of  1893, 
and  not  under  that  of  1895,  and  that  the  proof 
could  not  be  admitted  until  all  the  other  creditors 
should  have  been  paid  in  full. 

In  re  Mason,  Ex  parte  Bing  r.  Craig,  [1899] 

[1  Q.  B.  810  ;  68  L.  J.  Q.  B.  466  ;  47  W.  R.  270  ; 

80  L.  T.  92  ;  6  Manson,  169— Wright,  J. 

4.  Partnership  Articles  —  Power  for  any 
Partner  to  Introduce  another  Person  or  a 
Successor —  Consent  of  continuing  Partnei's — 
Nominee's  Bights  —  Equitable  Relief — Specific 
Performance.'] — If  partners  choose  to  agree  that 
any  of  them  shall  be  at  liberty  to  introduce  any 
other  person  into  the  partnership,  there  is  no 
reason  why  they  should  not ;  nor  why,  having 
so  agreed,  they  should  not  be  bound  by  the  agree- 
ment. Persons  who  enter  into  such  an  agreement 
consent  prospectively  and  once  for  all  to  admit 
into  partnership  any  person  who  is  willing  to 
take  advantage  of  their  agreement,  and  to  observe 
those  stipulations,  if  any,  which  may  be  made 
conditions  of  his  admission.  Those  who  form 
such  partnerships,  and  those  who  join  them  after 
they  are  formed,  assent  to  become  partners  with 
any  one  who  is  willing  to  comply  with  certain 
conditions. 

To  make  a  person  a  partner  with  two  others, 
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Constitution  of  Partnership —  Continued. 

their  consent  must  clearly  be  had,  but  there  is 
no  particular  mode  or  time  required  of  giving 
that  consent  ;  and  if  three  enter  into  partnership 
by  a  contract  which  provides  that,  on  one  retiring, 
one  of  the  remaining  two,  or  even  a  fourth  person 
who  is  no  partner  at  all,  shall  name  the  successor 
to  take  the  share  of  the  one  retiring,  it  is  clear 
that  this  would  be  a  valid  contract  which  the 
Court  must  perform,  and  that  the  new  partner 
would  come  in  as  entirely  by  the  consent  of 
the  other  two  as  if  they  liad  adopted  him  by 
name. 

The  person  so  introduced  becomes  entitled  to 
such  relief  as  the  courts  of  equity  are  in  the 
habit  of  granting  to  persons  who  stand  in  the 
relationship  of  partners.  Such  relief  does  not 
include,  as  a  rule,  specific  performance  of  an 
agreement  to  become  partners. 

Lorearoie  v.  Nelson.  ((1834)  41  R.  R.  1  ;  3  My. 
&  K.  20;  3  L.  J.  Ch.  108)  and  Page  v.  Cox  ((1851) 
10  Hare,  163)  considered. 

Byrne  v.  Reid,  [1902]  2  Ch.  73.5  ;  71  L.  J.  Ch. 
[830  ;  51  W.  R.  52  ;  87  L.  T.  507— C.  A. 

5.  Sale  of  Business — An  Annuity  Part  Con- 
siderativn — Banh-uj'tey  of  Piircliaser —  Valua- 
tion of  Annuity  —  Postponement  — •  Partnerslup 
Act,  1890  (53  &  54  Vict.  c.  39),  ss.  2  (3)  (e),  3.] 
— S.  assigned  a  business  to  G.  and  W.  '1  he  pay- 
ments, including  an  annuity,  were  all  made  out  of 
profits,  no  other  fund  being  in  fact  contemplated 
out  of  which  they  could  be  made.  G.  became  bank- 
rupt, and  S.  claimed  to  prove  for  the  capitalised 
value  of  the  annuity. 

Held — the  claim  in  respect  of  the  annuity 
should  not,  if  i)rovable,  have  been  based  on  a 
merely  arithmetical  calculation  of  the  value  of 
the  annuity.  It  should  have  been  valued  by  the 
trustee,  who  was  entitled  to  take  into  considera- 
tion the  precarious  nature  of  the  business  out  of 
the  proceeds  of  which  the  payments  were  to  be 
made,  and  also  the  provisions  for  redemption  and 
reversion — Wright,  J. 

Held  (reversing  AVright,  J.) — that  the  annuity 
was  not  a  share  of  the  profits  within  sect.  3  of 
the  Partnership  Act,  1890. 
In  re  Gieve,  Ex    parte    Shaw  v.  Mason, 

[(1899)  47  VV.  R.  616  ;  80  L.  T.  737  ;  6  Manson, 

249— C.  A. 

11.  RIGHTS  AND  LIABILITIES  OF  PART- 
NERS. 

(a)  Accounts. 

6.  Ascertaining  deceased  Partner  s  Sliare — To 
he  hascd  on  Annual  Account — Whether  Goodwill 
to  lie  rained.] — Articles  of  partnership  provided 
for  animal  accounts  and  valuations  of  all  the 
partnership  effects,  mentioning  specifically 
cajiital,  stock  in  trade,  credits,  &.c.,  but  not  the 
goodwill.  The  share  due  to  the  estate  of  any 
partner  dying  was  to  be  based  on  the  preceding 
account. 

Held — that  the  executors  of  a  deceased 
partner   were  not  entitled   to   have  a  sum   for 


the    goodwill   of    the    business  included  in   the 
valuation. 

Sfeuart  v.  Gladstone  ((1879)  10  Ch.  D.  626  ; 
27  W.  R.  512 ;  40  L.  T.  145— C.  A.)  followed. 

Scott  v.  Scott,  (1904)  89  L.  T.  582— Joyce,  J. 

7.  Mortgage  of  Share  —  Dissolution — Sale  of 
Share  .Mortgaged  to  Co-partner — Bight  of  Mort- 
gaqee  to  an  Account  from  Date  of  Dissolution — 
Partnership  Act.  1890  (53  &  54  Vict.  c.  39), 
g_  31.] — Articles  of  partnership  were  entered  into 
between  the  defendants  W.  S.  W.  and  D.  D. 
The  plaintiff  (the  defendant,  W.  S.  W.'s  father) 
advanced  the  consideration  monies  on  his  son's 
behalf.  To  secuie  this  advance  W.  S.  W.  mort- 
gaged his  partnership  interest  in  the  business 
and  his  share  of  profits  to  the  plaintiff.  D.  D. 
received  notice  of  this  mortgage  security.  The 
defendants  agreed  to  dissolve  partnership,  and 
the  defendant,  W.  S.  W.,  without  the  consent  of 
the  plaintiff,  agreed  to  sell  to  the  defendant, 
D.  D.,  his  share  of  the  partnership  for  £500  and 
to  accept  £40  for  profits.  The  plaintiff  claimed 
a  charge  on  the  defendant  W.  S.  W.'s  share  and 
all  proper  and  necessary  accounts. 

Held — that  the  agreement  to  sell  was  not 
binding  on  the  plaintiff;  that  so  long  as  the 
partnership  lasted,  the  plaintiff  could  not,  in  the 
absence  of  fraud,  impeach  the  partnership 
accounts  ;  that  the  dissolution  determined  the 
rights  of  the  parties,  and  the  plaintiff  was 
entitled  to  receive  the  share  of  the  partnership 
assets  to  which  W.  S.  W.  was  entitled  as  between 
himself  and  D.  D.,  and  for  the  purpose  of  ascer- 
taining that  share,  to  an  account  as  from  the  date 
of  the  dissolution  and  to  have  the  value  of  the 
goodwill  ascertained,  and  that  account  he  was 
entitled  to  under  sect.  81  of  the  Partnership  Act, 
1890. 

Appeal  fi-om   decision  of  Farwell,  J.  ((1900) 
48  W.  R.  .521  ;  82  L.  T.  255  ;    16  T.  L.  R.  277) 
dismissed. 
Watts  r.   Deiscoll,   [1901]    1    Ch.   294  ;    70 

[L.  J.  Ch.  157  ;   49  W.  R.  146  ;    84  L.  T.  97  ; 
17  T.  L.  R.  101— C.  A. 

8.  "  Profits" — Mode  of  Ascertaining  Profits  in 
the  Ahsenee  of  Special  Agreement.]— The  plaintiff 
and  defendant,  solicitors,  agi-eed  to  enter  into 
partnership  by  an  agi-eement  dated  July  22iid, 
1880,  whereby' the  defendant  was  to  receive  £3C)0 
per  annum  up  to  the  end  of  the  j'car  1880,  £350 
per  annum  for  the  following  two  years.  From 
January  1st,  1885  (in  lieu  thereof),  the  defen- 
dant was  to  receive  one-fourth  of  the  profits 
(if  the  business  should  have  realised  a  net  profit 
of  not  less  than  £1,600  per  annum  in  the 
meantime)  for  the  next  five  years,  and  after  that 
one-third  of  the  profits.  This  partnership  was 
dissolved  in  1899.  No  division  of  the  profits  had 
ever  been  made,  and  in  taking  the  partnership 
accounts  the  question  arose  how  the  profits  were 
to  be  ascertained. 

Held— that  the  partnership  commenced  with 
the  written  agreement ;  that  in  the  absence  of 
special  agi'eeineut  the  profits  of  the  year  must 
necessarily  be  the  receipts  of  that  given  year 
after  the  "expenditure  and  whatever  else  in  the 
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way  of  depreciation  fund  and  so  on  applicable 
to  the  particular  case  is  set  against  it ;  and  that 
it  must  be  ascertained  what  cash  has  been 
received  and  what  cash  has  been  expended  in 
each  year  only  for  the  purpose  of  ascertaining 
the  profits  of  that  year. 

Badham  r.  Williams,  (1902)  86  L.  T.  191— 

[Kekewich,  J. 

9.  Right  of  Partner  to  Appoint  Agent  to 
examine  and  copy  Books  or  take  Extracts  — 
Par-tncrship  Act,  1890  (53  &;  54  Vict.  c.  .39),  .s\  24, 
gub-s.  9.] — The  plaintiffs  were  sleeping  partners 
in  a  brewery  business,  which  was  carried  on  by 
the  defendants  as  the  managing  partners.  The 
plaintiffs  had  a  considerable  interest  in  the 
business.  One  of  them,  a  clergjaaian,  resided  in 
Canada.  Some  of  the  other  plaintiffs  were  ladies, 
and  all  of  them  were  persons  of  no  technical 
experience  in  such  a  business.  One  of  the 
articles  of  partnership  (No.  K!)  provided  that 
"  Proper  books  of  account  shall  ])e  kept  by  the 
managing  partners  for  the  time  being  in  which 
all  transactions  relating  to  the  partnership  busi- 
ness shall  be  duly  entered,"  and  that  "  each  of 
the  partners  shall  have  free  access  to  and  liberty 
to  examine  and  copy  or  take  extracts  from  any 
of  the  books  and  writings  of  the  partnership  at 
all  reasonable  times." 

Held — that  the  sleeping  partners  had  a  right, 
conferred  by  article  of  partnership  and  also  by 
sub-sect.  9  of  sect.  24  of  the  Partnership  Act, 
1890,  to  claim  inspection  by  some  person  (other 
than  themselves)  to  whom  the  defendants  could 
have  no  reasonable  objection  provided  that  the 
purpose  for  which  they  sought  to  use  the  right 
of  inspection  was  one  consistent  with  the  main 
purposes  and  well-being  of  the  whole  partnership. 

Decision  of  Joyce,  J.  ([1901]  1  Oh.  724  ;  84 
L.  T.  299  ;  17  T.  L.  E.  333)  reversed. 

Bevan  u.  Webb,  [1901]  2  Ch.  59  ;   70  L.  J.  Ch. 
[536 ;  49  W.  R.  548  ;  84  L.  T.  609  ;  17  T.  L.  R. 

440— C.  A. 

(b)  Authority. 

And  see  title  AUCTIONS,  No.  18. 

10.  Assignment  of  same  Belt  hy  Each  of  Two 
Partners  at  dijf'erent  Times — Priority.] — A  firm 
supplied  goods  to  another  firm  and  were  paid 
each  month  for  the  goods  supplied  in  the  previous 
month.  On  December  21st  one  of  the  partners 
assigned  to  the  defendants  the  money  to  become 
due  on  .January  11th,  and  the  defendants  gave 
notice  to  the  debtors  on  January  11th  of  that 
assignment.  On  January  4th  the  other  partner 
assigned  to  the  plaintiff  the  same  debt,  and  the 
plaintiff  gave  notice  of  it  to  the  debtors  on  the 
same  day. 

Held — that  the  plaintiff's  assignment  was 
good  and  took  prioritj'. 

Marchant  r.  Morton,  Down  &  Co.,  [1901] 

[2  K.  B.  829  ;  70  L.  J.  K.  B.  820  ;  85  L.  T. 

169  ;    17  T.  L.  R.  640— ChanneU,  J. 

11.  Authority  of  Partner — Trading  Firm — 
Auctioneers — Bill  of  Exchange.'] — The  Divisional 


Court  having  held  that  auctioneers  do  not  carry 
on  a  "  trade  "  so  as  to  make  one  partner  liable 
upon  a  bill  of  exchange  accepted  in  the  firm 
name  by  his  co-partner  without  the  knowledge 
or  authority  of  the  former  : — 

Held — by  C.  A.,  that  (whether  this  was  or 
was  not  so  as  a  general  rule)  on  the  construction 
of  the  particular  partnership  deed,  one  partner 
could  bind  the  firm  by  acceptmg  bills. 

Decision  of  Div.  Ct.  ([1906]  2  K.  B.  321  ;  75 
L.  J.  K.  B.  627  ;  54  W.  R.  537  ;  95  L.  T.  96  ; 
22  T.  L.  R.  591)  reversed  on  a  new  point. 

VVheatlky  v.  Smithers,  [1907]  2  K.  B.  684  ; 
[76  L.  J.  K.  B.  900  :  97  L.  T.  418  ;  23  T.  L.  R. 

585— C.  A. 

12.  Book  Behts — Assignmerit  hy  Beed — One 
Partner's  Signature  Forged — Effect  of— Bank- 
ruptcy of  Firm — Partnership  Act,  1890  (53  k  54 
Vict.  c.  39),  s.  6.] — One  of  two  partners  in  a 
firm  assigned  by  deed  the  firm's  book  debts 
as  security  for  a  firm  debt,  signing  his  own 
name  to  the  deed,  and  forging  his  partner's.  In 
the  firm's  bankruptcy  : — 

Held  —  that  the  deed,  whether  valid  or 
invalid  as  a  deed,  operated  as  a  good  equitable 
assignment,  being  an  instrument  or  act  relating 
to  the  firm's  business  and  done  in  a  manner 
intended  to  bind  the  firm  by  one  who  had 
authority  to  bhid  it. 

In  re  Briggs&Co.,  Ex  parte  Wright,  [1906] 
[2  K.  B.  209 ;  75  L.  J.  K.  B.  591  ;  95  L.  T.  61 

— Bigham,  J. 

13.  Scope  of  Bnsiiiess — Transaction  hy  Partner 
outside  Scope  of  Partnership — Secret  Benefit — 
Bight  of  other  Partner  to  Share  Prof  ts— Alleged 
Breach  of  Good  Faith.] — Apart  fi'om  any  provi- 
sion in  the  partnership  articles,  if  one  of  two 
partners  enters  privately  into  a  transaction 
entirely  outside  the  scope  of  the  partnership  and 
unconnected  with  it,  and  not  in  rivahy  with  it, 
the  other  partner  has  no  equitable  claim  to  share 
in  the  profits  of  such  transaction. 

Three  persons  under  a  partnership  arrange- 
ment bought  certain  building  properties  and  also 
shares  in  a  company  owning  other  building  pro- 
perties in  the  same  locality.  Two  of  the  partners 
then  bought  other  property  from  the  company. 

Held — that  they  were  not  bound  to  account 
to  the  third  partner  for  their  profits. 

Ca.isels  v.  Stewart  ((1881)  6  App.  Cas.  64  ;  29 
W.  R.  636— H.  L.  (Sc.))  appHed  and  followed. 

Trimble  and  Another  v.  Goldberg,  [1906] 
[A.  C.  494  ;  75  L.  J.  P.  C.  92  ;  22  T.  L.  R.  717 

—P.  C. 

14.  Wrongful  Act  of  Managing  Partner — 
Acting  in  the  Ordinary  Course  of  the  Business — 
General  Scope  of  Authority — The  Firm  held 
liable  for  his  Tort—Pai-tnership  Act,  1890  (53  & 
54  Vict.  c.  39),  s.  10.] — One  of  the  partners  of  a 
firm,  whose  business  it  was  to  obtain  by  legiti- 
mate means  information  about  the  business  con- 
tracts, &c.  of  competitors,  bribed  the  clerk  of  a 
rival  to  break  hiscontractof  service  by  betraying 
his  master's  secrets.     The  bribe  came  out  of  the 
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firm's   money,   and  the  profits   went  into  their 
assets. 

Held — that,  the  partner  having  done  ille- 
gitimately that  which  it  was  part  of  his  business 
to  do  legitimately,  the  case  fell  within  sect.  10  of 
the  Partnership  Act,  1890  ;  and  that  the  firm 
was  liable  for  his  tortious  act. 

Decision  of  Kennedy,  J.  ((1902)  51  W.  R.  99 ; 
18  T.  L.  R.  (!31)  affirmed. 

Hamlyn  r.  Houston  &  Co..  [1903]  1  K.  B.  81  ; 
[72  L.  J.  K.  H.  72  ;  87  L.  T.  500  ;  19  T.  L.  R. 

66— C.  A. 

(c)  Expulsion. 

15.  Expnls'ion.  Clause — '•  Scandalous  coiuhict 
dotr'imental  to  Partnership  Business" — "■Breach 
of  Diitij  us  a  Partner " — Conriction  for  dis- 
honextjj — Interim  Injiinetion.'] — A  {jartnership 
deed  provided  that  if  a  junior  partner  were 
"  addicted  to  scandalous  conduct  detrimental  to 
the  partnership  business,"  or  guilty  of  "  any 
flagrant  breach  of  the  duties  of  a  partner,"  the 
senior  partner  might  give  him  notice  of  expul- 
sion. 

The  junior  partner  was  convicted  and  fined 
the  ma.\imum  penalty  for  travelling  on  a  railway 
without  a  ticket  and  with  intent  to  defraud,  and 
thereupon  the  senior  partner  served  him  with 
notice  of  expulsion.  The  junior  partner  com- 
menced an  action  claiming  that  the  notice  was 
invalid  ;  and  he  now  asked  for  an  interim 
injunction  until  trial  to  restrain  the  senior 
partner  ft-om  excluding  him  fi'om  the  partnership 
or  publishing  notice  of  the  dissolution. 

Held— -that,  as  the  plaintiff  had  admittedly 
been  convicted  of  dishonesty,  the  Court  ought 
not  to  grant  an  interim  injunction,  and,  semhle^ 
his  conduct  would  be  held  at  the  trial  to  justify 
the  expulsion. 

y^.B. — The  parties  eventually  came  to  terms 
before  the  trial. 

Carmichael  r.  Evans,  [1904]  1  Ch.  486;  73 
[L.  J.    Ch.   329  ;  90  L.   T.  573  ;  20  T.  L.   R. 

267— Byrne,  J. 

16.  Xotice  of  E.iq)uls'ion — Arbitration — Quasi 
judicial  position  of  Co-pa)i/iers.]~J^a.vtners,  in 
exercising  the  power  of  giving  notice  of  expulsion 
to  a  co-partner  for  breach  of  jiartnership  articles, 
must  do  so  in  a  quasi-judicial  manner,  and  give 
the  person  complained  of  a  hearing.  Disputes 
between  partners  involving  questions  of  law,  or 
where  a  jjrluin  fade  case  of  fraud  is  set  up, 
sliould  not  as  a  rule  be  referred  to  arbitration. 

r.AUNES  r.  Youngs,  [1898]  1  Ch.  414  ;  67  L.  J. 
[Ch.  263  ;  46  W.  R.  332— Romer,  J. 

(d)  Retiring  Partner. 

17.  Articles  of  Part nershlp  —Interpretation — 
Iletlrenient — Af/reeiuent  not  to  see  reinalning 
Partner's  Patients  —  llctirlmi  Partners'  own 
Patients  excluslreli/  not  precluded.] — The  plain- 
tiff practised  as  a  dentist  in  partnership  with  the 
defendants.     By  the  articles  of  partnership,  in 


the  event  of  the  death  or  retirement  of  any  of 
the  partners,  the  partnership  should  continue 
between  the  surviving  and  remaining  partners. 
By  a  subsequent  agreement  the  plaintiff  agreed 
to  retire  from  the  firm,  the  defendants  taking 
over  the  management  and  control  of  the  practice  ; 
and  the  plaintiff  agreed  not  to,  during  the  term 
of  the  late  partnership,  see  any  patients  of  the 
defendants'  professionally  without  the  latters' 
consent. 

Held— that  this  did  not  preclude  the  plaintiff 
from  attending  on  those  persons  who  had  been 
his  own  patients  exclusively  while  he  was  a 
partner. 

Harris  r.  Mansbridge,  (1901)  17  T.  L.  R.  21 

[— Farwell,  J. 

18.  Liahillty  of  Eeliring  Partner — Retirement 
Contrary  to  Terms  of  Deed — Assignment  by 
Partner  of  his  Share — Partnership  Act,  1890 
(53  &  54  Vict.  c.  39),  ss.  26,  32,  46.]— An  agree- 
ment between  three  persons  for  a  partnership  at 
will  contained  a  clause  that  "in  the  event  of  any 
partner  .  .  .  desiring  to  retire,  he  shall  give  one 
calendar  month's  notice  to  allow  his  shares  to  be 
purchased  by  the  remaining  partners.  ..." 

The  defendant,  who  was  one  of  the  partners, 
without  giving  notice  as  provided  by  the  above 
clause,  sold  his  share  to  one  of  the  partners 
without  the  knowledge  of  the  other,  who  only 
henrd  of  it  subsequently.  A  creditor  who  did 
work  for  the  firm  after  the  sale,  sued  the  defen- 
dant as  a  partner. 

Held — that,  as  the  defendant  had  not  com- 
plied with  the  above  clause  in  the  partnership 
agreement,  he  remained  a  partner,  the  mere 
assignment  of  his  share  to  one  of  his  co-partners 
not  operating  as  a  dissolution  of  the  partner- 
ship. 

Sturgeon  Brothers  r.   Salmon,  (1906)  22 
[T.  L.  R.  584— Div.  Ct. 

(e)  Surviving  Partner. 

19.  Carrying  on  Business  Alone — Power  to 
Sell  and  3Iortgage  Partnership  Property — Lien 
of  Deceased  Partner's  Earcutor  —  Priority  — 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  s. 
S9.] — A  surviving  partner,  for  the  purpose  of 
winding  up  the  partnership  business,  can  sell  or 
mortgage  the  real  estate  of  the  partnership  for 
partnership  purposes.  In  the  absence  of  notice 
of  intended  misapplication,  the  purchaser  or 
mortgagee  is  not  concerned  to  see  to  the  ap[>li- 
cation  of  the  monev. 

In  re  Lang  mead's  Trusts  ((185(;)  7  D.  M.  &  G. 
353)  ai)p!ied. 

If  a  surviving  partner  who  carries  on  the 
business  alone  in  the  partnership  name  deposits 
title  deeds  of  the  partnership  real  estate  to  secure 
an  overdraft  on  tlie  partnership  baidcing  account, 
the  equitable  mortgagee  (in  the  absence  of  notice) 
has  priority  over  the  lien  of  a  deceased  partner's 
executors  in  respect  of  their  share  of  the  assets. 

In  re  Valletort  Steam  Laundri/  Co.,  La. 
([1903]  2  Ch.  654  ;  72  L.  J.  Ch.  674  ;  89  L.  T. 
60  ;  19  T.  L.  R.  593— Eadv,  J.,  see  Bailments, 
No.  30)  followed. 
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Decision  of  Farwell,  J.  ([lOOG]  1  Ch.  113  ;  75 
L.  J.  Ch.  36  ;  51  W.  K.  154)  affirmed. 

In  re  Bourne,  Bourne  t.  Bourne,  [1906]   2 

[Ch.  427  ;  75  L.  J.   Cli.   779  ;  51   W.  R.  559  ; 

95  L.  T.  1.31— C.  A. 

(f)  In  General. 

20.  Agreement — Action  for  Breach  oj  Con- 
tract— Part  Performance— Statute  of  Frauds  (29 
Chas.  2,  ('.  3).]— An  agreement  was  entered  into 
between  C.  and  O'S.,  wherebj'  0"8.  was  to  acquire 
certain  premises,  with  stock-in-trade  and  book 
debts  in  B.,  wherein  business  was  to  be  carried  on 
in  partnership  between  them  for  a  period  of  not 
less  than  three  years.  In  pursuance  of  this 
agreement,  the  purchase  was  effected  by  O'S. 
with  his  own  money,  and  thereupon  C.  and  O'S. 
entered  into  possession  under  the  style  of  O'B. 
&.  Co.  They  opened  a  bank  account  in  that 
name,  and  carried  on  business  as  partners  for  a 
period  of  seven  months.  The  heads  of  the  agree- 
ment were  drawn  up,  but  were  never  signed, 
and  a  deed  draft  of  co-partnership  passed  from 
one  to  the  other  during  the  seven  months,  under- 
going revision  of  its  details.  Finally  O'S.  refused 
to  execute  the  deed  when  called  upon  by  C.  to 
do  so,  whereupon  C.  instituted  an  action  at  com- 
mon law  for  damages,  and  recovered  a  verdict 
for  £700. 

Held — that  the  agreement  being  one  of  which 
a  Court  of  E(iuity  would  have  had  jurisdiction 
to  enforce  specific  performance,  the  doctrine  of 
part  performance  applied  to  take  the  case  out  of 
the  Statute  of  Frauds  ;  the  parol  evidence  upon 
which  the  verdict  was  founded  was  properly 
admitted,  and  the  verdict  should  be  upheld. 

Crowley  c.  O'Sullivan,  [1900]  2  Ir.  R.  478— 

[Q.  B.  Div. 

21.  JEfidence^ Statute  of  Frauds  (29  Chas. 
2,  c.  3),  s.  4.] — If  a  partnership  is  proved 
to  exist,  it  may  be  shown  by  parol  evidence 
that  its  property  consists  of  land,  but  before 
evidence  can  be  admitted  as  to  a  contract  of  an 
alleged  partnership  in  land,  it  must  be  shown 
that  there  actually  was  a  partnership.  To  show 
that  a  partnership  existed  is  a  necessary  ante- 
cedent to  parol  evidence. 

Car  lick  V.  Shidmore  ((1858)  2  De  G.  &  J.  52  ; 
27  L.  J.  Ch.  153)  followed. 

Isaacs   v.   Evans,   (1900)   16  T.   L.  R.  113— 

[Farwell,  J. 

22.  One  Partner  Purchasing  other  Partner's 
Share — Uberrima  fides — Assets  of  Firm  concealed 
hg  Purcltaser — Action  for  Damages  for  Non- 
disclosure— Action  settled— Subsequent  discover g 
of  further  concealed  Assets — Finality  of  earlier 
Settlement.'] — The  active  partner  of  a  business 
purchased  the  share  of  the  other  partner.  It 
was  subsequently  discovered  that  the  purchaser 
had  concealed  from  the  vendor  certain  assets  of 
the  firm,  the  existence  of  which  largely  increased 
the  value  of  the  business  ;  and  thereupon  the 
vendor  commenced  an  action,  claiming  damages 


on  the  ground  that  his  partner  had  failed  to  per- 
form his  duty  of  making  full  disclosure.  This 
action  was  compromised  at  a  time  when  the 
vendor  had  reason  to  suspect  that  there  were  still 
some  other  assets  undisclosed.  Further  concealed 
assets  liaving  been  subsequently  discovered,  the 
vendor  commenced  a  second  action,  claiming  a 
rescission  of  the  sale. 

Held — (1)  that  one  partner  purchasing  from 
another  whom  he  knows  to  be  less  familiar  with 
the  firm's  accounts  owes  a  duty  to  make  full 
disclosure:  Maddeford  v.  Austwich  ((1826) 
1  Sim.  89)  approved  ;  but  (2)  that  the  other 
partner,  thougli  entitled  to  rescind,  may  elect  to 
waive  his  rights  ;  and  that  in  the  present  case  the 
vendor  must  be  held  to  have  deliberately  elected 
to  compromise  all  his  claims  in  respect  of  assets 
discovered  or  expected  to  exist. 

Decision  of  Kekewich,  J.  (20  T.  L.  R.  295) 
affirmed. 

Law  v.  Law,   [1905]   1  Ch.  140  ;  74  L.  J.  Ch. 
[169  ;  53  W.  K.  227  ;  92  L.  T.  1  ;  21  T.  L.  R. 

102— C.  A. 

23.  Salaries — Pagment  of  Salaries  to  Partners 
— Assignment  hg  Partner  of  his  Share — Right  of 
Assignee  to  Object  to  Pagment  of  Salaries — 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
ss.  24,  31.]— Under  sect.  24  (6)  of  the  Partnership 
Act,  1890,  a  partner,  except  by  agreement,  is  not 
entitled  to  remunei-ation  for  acting  in  the 
partnership  business.  But  a  bond  Jide  arrange- 
ment that  one,  or  all,  of  the  partners  i^hall  do 
special  work,  and  receive  a  salary  for  doing  it,  is 
a  matter  of  "  management  or  administration  " 
within  sect.  31  ;  and,  therefore,  if  a  partner 
assigns  his  share  of  profits,  the  assignee  cannot 
interfere,  and  object  to  the  partners  making  such 
a  bond  fide  arrangement,  on  the  ground  that  the 
share  of  the  profits  assigned  to  him  will  be 
diminished  by  the  payment  of  the  salaries. 

In    re    Garwood's    Trusts,    Garwood    r. 

[Paynter,   [1903]    1   Ch.  236  ;  72  L.  J.  Ch. 

208  ;  51  W.  R.  185— Buckley,  J. 

24.  Sale  of  Share  —  Purchaser  Bound  to 
Indemnify  Vendor — Partnership  Act,  1890  (53 
&  54  Vict.  c.  39),  s.  31.]— The  purchaser  of  a 
share  in  a  partnership  business  is  as  cestui  que 
trust  of  the  vendor  personally  bound  to  indemnify 
the  vendor  from  the  lialjilities  of  the  partnership. 

DoDSON  r.  Downey,  [1901]  2  Ch.  620  :  70.  L.  J. 
[Ch.  854  ;  50  W.  R.  57-  Farwell,  J. 

III.  CONTRACTS  "WITH  PARTNERS. 

25.  Contract  with  an  Individual  Prior  to  his 
Partnershi}}— Election  to  Abide  by  Original 
Contract  after  his  Partnership— Adopting  Xew 
Firm — Novation — Liabditg  of  New  Partner  for 
Fraud  of  Individual.] — The  plainiiflfs  appointed 
A.,  a  solicitor,  who  carried  on  business  as  A.  and 
A.,  the  local  solicitor  for  a  certain, district  and 
they  then  knew  that  he  had  no  partner.  In 
September,  1900,  they  instructed  him  to  act  for 
them  in  the  matter  of  a  mortgage.  On  Decem- 
ber   31st,    1901,    the   defendant    entered    into 
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Contracts  with  Partners — Contimied. 

partnership  with  A.  as  from  December  1st,  1900, 
and  the  partnership  business  was  carried  on 
under  the  style  or  firm  of  A.  and  P.  On  February 
5th,  I'JOl,  A.  gave  notice  in  writing  to  the 
plaintiils  that  he  had  taken  defendant  into 
partnership  and  that  the  business  would  in  future 
be  carried  on  under  the  name  of  A.  and  P.  The 
plaintiffs  took  no  notice  of  A.'s  notice,  and  con- 
tinued to  correspond  with  A.  under  the  name  of 
A.  and  A.  as  theretofore.  On  February  28th,  1901 , 
the  plaintiffs  sent  the  money  for  completion  of 
the  mortgage  by  a  cheque  drawn  to  A.  and  A.  or 
order.  A.  misappropriated  the  money  and 
absconded.  On  March  15th,  1901,  P.  the  defen- 
dant, first  heard  of  the  transaction.  On  March 
23rd,  190],  the  partnership  was  dissolved,  and  on 
May  14th,  1901,  the  plaintiffs  sued  the  defendant 
for  the  amount  of  the  cheque  as  money  had  and 
received.   • 

Held — that  the  plaintiffs  before  action  elected 
to  abide  by  their  original  contract  with  A. ;  that 
they  could  not  elect  to  adopt  the  new  firm  as 
their  solicitors  by  the  issue  of  the  writ  ;  and  that 
the  plaintiffs'  action  failed. 

I'.itiTisH  Homes  Assurance  Corporation,  Ld. 

[r.  Paterson,  [1902]  2  Ch.  40-1;  71  L.  J.  Ch. 

872 ;  50  W.  R.  012  ;  86  L.  T.  826  ;  18  T.  L.  R. 

076 — Farwell,  J. 

26.  Death  of  Partner — LiahUiti/  of  his  Estate 
— Goods  ordered  before  his  Death  — Delivered' 
after  his  Death — Action,  for  Goods  sold  and, 
delivered — "  Debts  and  Obliqations  "  of  the  Firm 
—Partnership  Act,  1890  (.53  &  54  Vict.  c.  39). 
s.  9.] — Where  a  firm  orders  goods,  and  one  of 
the  partners  dies  before  they  ai'C  delivered,  the 
firm  has  "  incurred  an  obligation  while  he  is  a 
partner  "  within  the  meaning  of  sect.  9  of  the 
Partnership  Act,  1890,  but  not  for  "  goods  sold 
and  delivered";  and  an  action  for  "  goods  sold 
and  delivered  "  will  not  lie  against  the  deceased 
partner's  personal  representative. 

Bagel   v.  Miller,    [1903]    2  K.  B.   212 ;    72 
[L.  J.  K.  B.  495 ;    88  L.  T.  769  ;   8  Com.  Cas. 

218— Div.  Ct. 

27.  Death  of  a  Partner — "  UnforeseenCalamitrj  " 
■ — Sale  bij  Mortgagees — Determination  of  Contract 
— Reliance  on  personnel  of  Partners.^ — If  a 
contract  is  one  which  has  relation  to  the  personal 
conduct  of  the  contracting  party,  the  death  of 
that  party  puts  an  end  to  that  contract ;  if  it 
has  no  such  relation,  such  death  has  not  that 
effect. 

The  plaintiffs,  a  troupe  of  four  music-hall 
artists,  in  the  year  1897  entered  into  a  contract 
with  the  Alhambra  Palace  Company  of  Hull  to 
give  two  series  of  performances  at  the  Alhambra 
Palace,  one  in  August,  1898,  and  the  other  in 
October,  1899.  It  was  not  known  to  the  plaintiffs 
that  the  contracting  parties,  who  were  described 
in  the  contract  as  a  company,  the  person  who 
signed  the  contract  on  their  behalf  being 
described  as  the  managing  director,  were  in  fact 
a  partnership  consisting  of  three  persons.  In 
December,  1897,  one  of  the  partners  died.  In 
August,  1898,  the  plaintiffs,  without  notice   of 


that  fact,  performed  at  the  Alhambra  Palace  in 
accordance  with  their  contract,  and  were  paid  by 
the  surviving  partners,  the  present  defendants. 
In  July,  1899,  the  mortgagees  of  the  Alhambra 
Palace  sold  it  under  their  power  of  sale,  and  from 
that  time  the  defendants  ceased  to  have  anything 
to  do  with  it.  The  question  was  whether  they 
were  liable  under  their  contract  for  not  employ- 
ing the  plaintiffs  in  October,  1899.  It  was  pro- 
vided by  the  contract  that  "  in  the  event  of  any 
unforeseen  calamity  by  which  the  business  may 
be  sus})ended  or  stopped,  all  engagements  will 
terminate  immediately." 

Held — that  the  interference  by  the  mortgagees 
in  the  exercise  of  their  power  of  sale  could  not 
be  regarded  as  an  "  unforeseen  calamity  "  of  the 
kind  contemplated  by  the  provision  of  the 
contract. 

Held,  also,  that  the  plaintiffs  did  not  rely 
on  the  personnel  of  the  partners,  who  were 
unknown  to  them,  and  that  the  death  of  the 
partner  did  not  put  an  end  to  the  contract. 

Phillips  ;-.  Alhambra   Palace  Co.,  [19ul] 

[1   Q.  B.   .59  ;  70  L.  J.    Q.   B.  26  ;  49  W.  R. 

223 ;  83  L.  T.  431  ;  17  T.  L.  R.  40— Div.  Ct. 

28.  Misdescription  of  Purchaser — Xame  — 
Partnership  —  Evidence  of  Identitij  — Legal 
Estate.] — Prior  to  1885,  when  he  died,  William 
Wray  carried  on  business  at  L.  House,  North 
Hill,  Highgate,  under  his  own  name  but  in 
partnership  with  two  sons  and  a  stranger.  On 
his  death,  his  wife  became  a  partner,  and  the 
business  was  still  carried  on  at  the  same  place 
and  under  the  same  name,  i.e.,  "William  Wray," 
without  any  addition. 

In  1890  the  partners  bought  a  house  and  paid 
for  it  out  of  the  business  assets.  The  parties  to 
the  conveyance  were  the  vendor  and  "  William 
Wray,  of  L.  House,  Highgate,"  and  the  house 
was  conveyed  to  "  William  Wray  "  in  fee. 

Held — that  by  the  conveyance  the  house 
passed  to  the  four  partners  as  joint  tenants. 

Mangham  v.  Sharpe  ((1864)  17  C.  B.  (n.s.) 
443)  followed. 

Wray  v.  Wray,  [1905]  2  Ch.  349  :  74  L.  J.  Ch, 
[687  ;     54    AV.    R.    136  ;    93    L.    T.    304  — ■ 

Warrington,  J. 

IV.  DISSOLUTION. 

And  see  title  Bankruptcy,  Nos.  51,  226. 

29.  Business  only  "  carried  an  at  a  Loss  " — 
Eepayment  of  Premium  —  Partnership  Act, 
1890  '(53  &  54  Vict.  c.  39),  ss.  35  (e),  40.]— 
In  order  to  bring  in  the  ground  for  dissolution 
— that  the  business  of  th&  partnership  can  only 
be  carried  on  at  a  loss — mentioned  in  sect.  35  (c) 
of  the  Partnership  Act,  1890,  practical  impossi- 
bility must  be  proveil.  If  there  are  special 
circumstances  to  which  loss  could  be  attributed 
and  the  loss  cannot  be  traced  to  any  inherent 
defect  in  the  business,  then  the  Court  cannot 
infer  impossibility  of  profit. 

Where  the  plaintiff  claimed  the  repayment  of 
the  premium  under  sect.  40  of  the  Partnership 
Act,  1890,  and  no  misconduct  was  pleaded,  the 
Court  did   not  order  such    repayment,  as    the 
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partnership  had  been  dissolved  by  an  agreement, 
contained  in  the  articles  of  partnership  them- 
selves, containing  an  implied  provision  that  the 
premium  should  not  be  returnable. 

Handtside  v.  Campbell,  (1901)  17  T.  L.  R. 

[623— Farwell,  J. 

30.  Deficiency  of  Capital  —  Adjvsfnient  oj 
Accounts — Partnemhij}  Act,  1890  (53  &  hi  Vict. 
c.  39),  ss.  2-1  (1),  44.] — Upon  the  dissolution  of  a 
partnership  it  appeared,  after  paying  debts  and 
advances  by  partners,  that  the  remaining  assets 
were  insufficient  to  repay  to  the  partners  the 
capital  originally  contributed  by  them. 

Held — that  as  the  three  partners,  though 
contributing  varying  amounts  of  capital,  had 
agreed  to  share  profits  equally,  they  must  each 
contribute  one  third  of  the  deficiency  ;  and  that, 
as  one  partner  was  insolvent  and  could  pay 
nothing,  the  assets  must  be  applied  in  payiug  to 
each  partner  rateabty  what  was  due  to  him  in 
respect  of  capital,  taking  into  account  his  final 
contribution. 

Garner    r.    Murray.    [1904]   1    Ch.    57;    73 
[L.  J.   Ch.  66  ;  52  W.   R.  208  ;  89  L.  T.  665 

— Joyce,  J. 

31.  Effects  of — Restraint.'\ — In  an  action  by 
certain  members  of  a  firm  of  dentists,  which  had 
been  dissolved,  to  restrain  another  member  of 
the  late  firm  from  Qnter  alia)  attending  the 
patients  of  the  firm  at  his  private  house  : — 

Held — that  the  Court  would  not  grant  an 
interim  injunction,  the  defendant  undertaking 
to  keep  an  account. 

Clifford  v.  Phillips,  (1907)  51  Sol.  Jo.  748— 

[Pickford,  J. 

32.  More  than  Two  Members — 0/ie  Member 
Aissigning  /lis  Share  to  Another — Eff'ect  o/. ] — 
Qucere,  whether,  where  a  partnership  consists  of 
more  than  two  members,  it  is  dissolved  by  one 
partner  assigning  his  share  therein  to  another. 

Emanuel  and   Others  r.  Symon,   [1907]  1 

[K.  B.  235  ;  76  L.  J.  K.  B.  147  ;  96  L.  T.  231  ; 

23  T.  L.  R.  94— ChanneU,  J. 

V.  GOODWILL. 

And  see  title  Sale  of  Goods,  Nos.  65-68. 

ZZ.  Death  of  Partner — Sile  of  Business  to 
Surrivor — "  Effects  and  Securities  " — Valuation 
— Inclusion  of  Goodwill — Solicitation  of  Old 
Customers^Stijle  of  Old  Firm.] — Co-partners 
carried  on  business  under  the  style  of  L.  &:  D. 
until  1876,  when  L'.  died.  D.  then  entered  into 
a  partnership  with  M.  under  articles  which, 
■inter  alia,  provided  that  the  business  should  be 
carried  on  under  the  old  style  of  L.  &  D.,  and 
that  in  the  event  of  the  ilecease  of  either  partner 
the  survivor  might  purchase  the  whole  business, 
and  for  such  purpose  a  general  account  of  the 
firm's  property  should  be  made,  including  all  the 
"  effects  and  securities,"  and  the  value  thereof 
should  be  calculated  as  at  the  date  of  such 
decease. 


Upon  the  death  of  D.  the  parties  interested 
appointed  the  same  person  to  be  arbitrator  and 
appraiser,  and  this  person  stated  a  special  case 
to  the  Court  under  sect.  19  of  the  Arbitration 
Act,  1889,  for  a  decision  as  to  whether  he  ought 
to  include  the  goodv/ill  of  the  firm  in  his  valua- 
tion, and,  if  so,  what  was  the  proper  footing  on 
which  to  value  it. 

Held — that  the  goodwill  ought  to  be  included 
in  the  valuation,  and  that  it  ought  to  be  valued 
on  the  footing  that,  if  it  were  sold,  the  surviving 
partner  would  be  at  liberty  to  carry  on  a  rival 
business,  but  would  not  have  the  right  to  solicit 
customers  of  the  old  firm,  or  carry  on  business 
under  the  style  of  the  old  firm. 

The  law  with  regard  to  the  disposal  of  good- 
will on  the  dissolution  of  a  partnership,  and  as 
to  surviving  or  continuing  partner's  right  to  set 
up  a  rival  business,  discussed  and  explained. 

In  re  David  and  Matthews,  [1899]  1  Ch. 

[378  ;  68  L.  J.  Ch.  185  ;  47   W.   R.  313  ;  80 

L.  T.  75 — Romer,  J. 

34.  Dissolution — Bight  to  use  Name — Confusion 
and  Damage  caused  hy  use  of  iYawe.]— By  a 
dissolution  agreement  for  the  assignment  of  the 
plaintiff's  goodwill,  which  included  the  right  to 
the  name,  E.  &  C.  were  definitely  entitled  to  the 
use  of  the  name  F.  R.  &  Co.,  while  the  assignor 
was  given  the  right  to  use  that  title  as  soon  as 
E.  k.  C.  should  cease  to  trade  under  it.  E.  &  C. 
assigned  the  goodwill  to  the  defendant. 

Held— that  the  title  F.  R.  &  Co.  belonged  to 
the  assignees  of  the  goodwill  from  E.  &  C. 
equally  with  the  plaintiff,  and  that  the  defendant 
had  a  right  to  use  it  legitimately  in  such  a  way 
as  to  cause  confusion  and  delay  and  consequent 
damage  to  the  plaintiff. 

RosHER  c.  Young,  (1901)  17  T.  L.  R.  347— 

f  Farwell,  J. 

35.  Dissolution — Sale  by  One  Partner  to  the 
Other,  the  Purchaser  retaining  the  "Assets" — 
Vendor  commencing  the  like  Business  and  can- 
vassing Customers  of  the  Old  Firm  —  Injunction.] 
— A.  &  B.  had  been  partners.  By  an  agreement 
made  in  compiomise  of  an  action  for  dissolution 
it  was  agreed  that  judgment  should  be  entered 
for  A.  for  £1,200,  he  to  retain  the  assets. 

Subsequently  B.  issued  a  circular  to  the  old 
customers  to  the  effect  that  he  intended  to  com- 
mence the  like  business  and  asking  for  their 
support. 

Upon  motion  in  an  action  brought  bj^  A. 
claiming  an  injunction  to  restrain  B.  from  so 
doing  : — 

Held,  on  the  authority  of  Trego  v.  Hunt  (73 
L.  T.  514) — that  where  goodwill  was  assigned 
and  the  relationship  of  vendor  and  purchaser 
existed  between  the  parties  as  in  this  case,  the 
vendor  might  be  restrained  from  canvassing  the 
old  customers  ;  that  the  liberty  to  carry  on  the 
like  business  which  was  usually  given  to  the 
vendor  in  such  cases  was  subject  to  the  ordinary 
obligations  of  a  vendor  ;  and  that,  therefore,  an 
injunction  ought  to  be  granted  in  the  form  given 
in  Trego  v.  Hunt. 
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Gray  v.  Smith  (61  L.  T.  -181)  and  Pearson 
V.  Pearson  (51  L.  T.  311)  considered. 

Jennings  r.  Jennings,  [1898]  1  Ch.  378  ;  67 

[L.  J.  Ch.  190  ;  77  L.  T.  786  ;  14  T.  L.  R.  198  ; 

46  W.  R.  344— Stirling,  J. 

36.  Dissolution — Sale  of  Goodwill  and  Assets 
— Soliciting  fhixtonwrs  of  Old  Firm.] — On  the 
expiration  of  the  partnership  between  the  plain- 
tiff and  the  defendant,  the  former  purchased 
from  the  latter  the  goodwill  and  assets  of  the 
partnership,  under  a  clause  in  the  partnership 
articles,  which  also  provided  "that  nothing 
herein  contained  shall  prevent  either  partner 
from  starting  a  similar  business  in  the  neigh- 
bourhood after  the  expiration  of  the  partnership." 
The  defendant  solicited  the  customers  of  the  old 
lirm. 

Held — that  the  defendant  could  not  lawfully 
solicit  the  customers  of  the  old  firm,  and  that  the 
proviso  only  expressed  that  which  would  have 
been  implied  if  it  had  not  been  expressed. 

Trego  v.  Hunt  ([1896]  A.  C.  7  ;  65  L.  J.  Ch. 
1  ;  44  W.  R.  225;  73  L.  T.  514— H.  L.  (E.)) 
followed. 

GiLLlNGHAM  r.  Beddow,  [1900]  2  Ch.  242  ;  69 

[L.  J.  Ch.  527  ;  64  J.  P.  617  ;  82  L.  T,  791— 

Cozens-Hardy,  J. 

37.  Dissolution  —  Use  of  Old  Firm  Name — 
Partner's  Name — Solicitors'  Dusiness.^ — Apart 
from  some  express  stipulation,  a  man  has  no 
right  to  hold  out  his  late  partner,  or  indeed  any 
one  else,  as  his  partner  in  business.  On  the 
dissolution  of  a  partnership,  where  no  provision 
is  made  about  the  use  of  the  firm  name,  but  the 
goodwill,  apart  from  the  benefit  of  tlie  firm 
name,  is  not  to  be  sold,  but  is  to  be  divided 
between  the  partners,  each  partner  is  at  liberty 
to  use  the  firm  name  so  long  as  he  does  not 
thereby  hold  out  his  late  partner  as  his  partner 
in  business. 

A  man  does  not  necessarily  hold  out  his  late 
partner  as  his  partner  in  business  by  using  the 
old  film  name,  even  though  the  old  firm  name  is 
the  name  of  his  late  partner. 

Gray  v.  Smith  ((1889)  43  Ch.  D.  208;  59 
L.  J.  Ch.  145  ;  38  W.  R.  310  ;  62  L.  T.  335— 
C.  A.)  distinguished. 

The  case  of  Banks  v.  Gihson  ((1865)  34  Beav. 
566  ;  34  L.  J.  Ch.  591)  must  be  read  subject  to 
the  qualification  that  the  use  of  the  old  name 
must  not  expose  the  other  partners  to  liability. 

Decision  of  Byrne,  J.  (16  T.  L.  R.  171) 
affirmed. 

BuRCHELL  V.  Wilde,  [1900]  1  Ch.  551  ;  69  L.  J. 

[Ch.  314  ;    48  W.  R.  491  ;    82  L.  T.  576  ;    16 

T.  L.  R.  257— C.  A. 

38.  Sale  of  Goodaull — Benefit  of  Bestriction 
against  Trading — Firm  Name — Limitation  of 
f'ser — Sale  of  Shoj)  n-ith  Name  carved  thereon — 
llemoral  of  Name.] — A  covenant  in  partnership 
articles  provided  that  the  plaintiff,  whether  he 
should  have  withdrawn  from  the  partnership  by 
notice,  or  the  same  should  have  been  determined 


by  effluxion  of  time,  or  by  death,  or  in  any  other 
manner,  should  not  during  a  period  of  21  years 
from  the  commencement  of  the  partnership 
(unless  he  should  purcha'^e  the  share  of  the 
defendant)  carry  on  the  businesses  specified 
within  a  certain  distance.  The  business  was 
sold  to  a  company  and  was  afterwarils  sold  to 
the  plaintiff  by  the  company. 

Held — that  the  benefit  of  the  covenant  passed 
to  the  companj'  as  an  incident  to  the  goodwill, 
and  was  conveyed  by  them  to  the  plaintiff. 

Jacohi/  V.  Whitmore  ((1883)  32  W.  R.  18  :  49 
L.  T.  335)  applied. 

Held,  also,  that  the  Court  qualifies  the  right 
which  is  given  under  an  assignment  of  goodwill, 
wlien  the  actual  use  of  the  name  of  the  firm  is 
not  specified,  by  limiting  the  user  of  the  name  to 
which  the  goodwill  is  annexed,  so  as  not  to 
impose  a  personal  liability  upon  the  assignors. 

A  man  is  not  held  out  as  a  partner  by  the  use 
of  a  name  which  is  not  his  own. 

Burchdl  V.  Wilde  ([1900]  1  Ch.  551;  69 
L.  J.  Ch.  314  ;  48  W.  R.  491  ;  82  L.  T.  576  ;  16 
T.  L.  R.  257— C.  A.,  No.  37,  supra>,  applied. 

If  a  man  sell  a  shop  with  his  name  carved 
thereon,  and  takes  no  covenant  from  the  purchaser 
to  alter  the  building  in  that  respect,  there  is  no 
equity  which  will  afterwards  enable  him  to 
compel  the  purchaser  to  do  so. 

Townsend  v.  Jarman,   [1900]   2  Ch.  698;  69 
[L.  J.  Ch.  823  ;  83  L.  T.  366  ;  49  W.  R.  158— 

Farwell,  J. 
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Nos.  19,  20,  32  ;  Trade  Marks, 
No.  13. 

1.  SPECIFICATION. 

(1)  Amendment  and  Disclaimer. 

1.  Action  for  Infringement  —  Bevocation  — 
"  Correction  or  E.rplanation''' — Patents,  Desiqns 
and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
■s-s'.  18,  19,  20.] — Where  an  action  for  infringe- 
ment, or  proceeding  for  the  revocation,  of  a 
patent  is  pending,  the  patentee  may  not,  under 
sect.  19  of  the  Patents,  Designs  and  Trade  Marks 
Act,  1883,  apply  for  leave  to  amend  the  patent 
by  way  of  correction  or  explanation,  except  so 
far  as  such  correction  or  explanation  is  incidental 
to  a  disclaimer  strictly  so  called. 

In  re   Owen's  Patent,  [1899]  1  Ch.  157  :  68 

[L.  J.  Ch.  63  ;  47  W.  R.   180  ;  79  L.  T.  458  ; 

15  R.  P.  C.  755— Stirling,  J. 

2.  Action  for  Infringement — Terms  Imposed — 
Patents,  Desic/ns and  Trade  Marlts  Act.  1883(46 
&  47  Vict,  c'  57),  s.  19.]— Where  the  plaintiffs 
in  an  infringement  action  apply  at  the  Patent 
Office  for  leave  to  amend  their  specification  by 
way  of  disclaimer,  they  will  be  allowed  to  do  so 
on  the  usual  terms  as  to  costs,  if  they  undertake 
not  to  threaten  until  after  the  question  of 
amendment  is  disposed  of. 

Chatwood's  Patent  Safe  and  Lock  Co.,  Ld. 
[r.  Ratner  Safe  Co.,  Ld.,  (1899)  16  R.  P.  C. 

449- Byine,  J. 

3.  Fra m ing  of  Specijication.] — There  is  a  power 
of  requiring  amendments  as  a  condition  of  gi'ant- 
ing  a  patent,  and  in  suitable  cases  that  power 
will  be  exercised  by  the  Comptroller  or  by  the 
law  officer  ;  but  it  must  not  be  supposed  that  the 
exercise  of  that  power  is  anything  like  a  matter 
of  course. 

A  specification  cannot  be  framed  so  as  to  in- 
clude a  number  of  things,  devolving  upon  the 
law  officer  the  task  of  eliminating  what  might 
properly  be  the  subject-matter  of  a  patent. 


It  is  the  duty  of  the  applicant  to  frame  his 
specification  in  such  a  way  that  a  patent  may 
properly  be  granted. 

It  is  not  at  all  a  matter  of  course  that  if  the 
sfTecification  is  presented  in  such  a  form  that  the 
patent  cannot  be  granted  without  amendment, 
the  necessary  amendment  will  be  made. 

In  the  matter  of  Thomas  and  Prevost's 

Application  for  a  Patent,  (1899)  16  R.  P.  C. 

[69 — The  Solicitor-General. 

4.  Action  for  Infringement — Second  AjjjjUea- 
tioiifor  Leave  to  Disclaim — Patents,  Besig/is  and 
Trade  jMarks  Act,  1883  (46  &  47  Vict.  c.  57),  s.  19.] 
— There  is  nothing  in  sect.  19  of  the  Patents, 
Designs  and  Trade  Marks  Act,  1883,  to  point  to 
there  being  only  one  application  to  file  a  dis- 
claimer. So  that  an  application  to  disclaim 
which  would  have  succeeded  if  there  had  been 
no  previous  application  ought  not  to  fail  because 
there  has  been  a  previous  one. 

Chatwood's  Patent  Safe  and  Lock  Co.  v. 

[Mercantile  Bank  of  Lancashire,  Ld., 

(1900)  17  R.  P.  C.  23— North,  J. 

5.  Striking  out  Words  from  Claim  —  ?sew 
Claim —Sealing  Patent.'] — Where,  after  strik- 
ing out  words  from  a  claim,  nothing  whatever 
remains  of  the  claim  as  originally  framed,  it 
would  be  a  gross  abuse  of  the  powers  of  amend- 
ment and  of  the  opportunities  afforded  by  notice 
of  opposition  under  the  Act  if  the  occasion  could 
be  availed  of  by  the  applicants  for  framing  a 
claim  to  an  invention  which  was  not  in  the  least 
the  distinctive  subject-matter  which  they  had  in 
view  when  they  filed  their  complete  specification. 

Even  under  these  circumstances,  if  the  Court 
found  something  substantially  new  and  clearly 
the  object  of  tlie  inventor,  it  might  order  the 
patent  to  be  sealed  with  an  entirely  different 
claim. 

Re  Harrild  and  Parkins'  Application  for 
[A  Patent,   (1900)  17  R.  P.  C.  617— Sir  E. 

Carson,  S.-G. 

6.  Action  for  Infringement — Denial  of  In- 
fringement and  Petitionfor  Ilevocation — Terms.] 
— The  plaintiffs,  after  the  defendants  had  put  in 
a  defence  denying  infringement,  and  had  pre- 
sented a  petition  for  revocation  of  the  ])atent, 
applied  for  liberty  to  amend  their  specification 
by  way  of  disclaimer.  No  objection  raised  to 
the  proposed  amendment,  but  the  Comptroller- 
General  was  asked  to  impose  terms.  The  Comp- 
troller-General allowed  the  amendment  without 
imposing  terms.     On  appeal  : — 

Held — that  there  must  be  .special  circum- 
stances foi  the  imposition  of  terms,  and  none 
had  been  shown  in  this  case. 

In   re   Pitt's  Patent,   (1901)    18    R.   P.   C. 
[478— Sir  E.  Carson,  S.-G. 

7.  Action  for  Infringenient — Admission — Form 
of  Order — Aj)peal  from  Discretion  of  Coxirt — 
Patents,  Designs,  and  Trade  Murks  Act,  1883 
(46  &  47  Vict',  c.  57),  ax  18,  19,  20.]— The  Court 
of  Appeal,  when  a  case  comes  before  it,  must 
exercise  the  right  that  it  has  to  make  the  order 
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that  ought  to  have  lieen  made  by  the  Court  below. 
When  dealing  with  a  question  of  a  discretionary 
power  exercised  as  applicable  to  the  particular 
circumstances  of  each  case,  though  it  is  within 
the  jurisdiction  of  the  Appellate  Court  to  alter 
it,  yet  it  requires  a  very  strong  case  to  show  that 
the  judges  invested  with  that  discretion  have 
either  exceeded  the  limits  of  the  discretion 
given  to  them  or  have  exercised  it  upon  some 
principle  which  is  inconsistent  with  the  general 
law. 

A  patentee  who  asked  for  leave  to  amend  his 
specification  by  way  of  disclaimer,  admitted  that 
his  patent,  as  it  stood,  was  bad.  In  giving  him 
that  indulgence  and  the  means  of  putting  his 
specification  right,  the  Appeal  Court  put  him 
upon  terms  not  to  bring  any  actions  or  maintain 
any  actions  on  the  footing  of  the  bad  specifica- 
tion up  to  the  date  of  the  application,  following 
Beclcij  V.  Perhes,  [1896]  A.  C.  496  ;  65  L.  J.  Ch. 
912  ;  75  L.  T.  233  ;  13  R.  P.  C.  581— H.  L.  (E.). 
The  plaintiffs  appealed. 

Held — that  as  the  patent  was  preserved  from 
entire  destruction  by  two  claims  out  of  twenty- 
two,  the  Court  was  right  in  dealing  somewhat 
severely  in  respect  of  the  right  that  had  accrued 
during  the  period  that  the  plaintiffs  unlawfully 
held  the  gi'ound  and  prevented  other  people  from 
manufacturing,  and  therefore  that  the  order  of 
the  Court  of  Appeal  was  right,  but  that  the  case 
of  Deeletj  v.  Pevhes  (mqjra)  did  not  apply  to  a 
(]uestion  of  mere  infringement,  and  the  order 
there  was  made  under  special  circumstances. 

The  decision  of  C.  A.  ([1900]  1  Ch.  508  ; 
69  L.  J.  Ch.  321  ;  48  VV.  E.  505  ;  82  L.  T.  173  ; 
17  R.  P.  C.  25)  affirmed. 

LUDINGTON   CiGAEET  IE   MACHINE   CO.,   LD.  V. 

[Baeon  Cigarette  Machine  Co.,  Ld.  ;  In 
EE  Pitt's  Patent,  (1901)  17  R.  P.  C.  745 

— H.  L.  (E.). 

8.  Antic'qjut'uni — Main  Claim Minimunt  of 

Inrcntiun — NuHter  Patent — Pisclaiiiier  hy  refer- 
ence to  the  Patent  by  Name.'] — In  cases  where  the 
main  claim  is  shown  to  have  been  anticipated, 
and  the  very  minimum  of  invention  is  left,  every 
precaution  should  be  taken  to  limit  the  letters 
patent  to  so  much  of  the  claim  as  is  in  reality  an 
invention,  and  the  position  of  a  master  patent  is 
not  to  be  discussed  in  any  narrow  spirit. 

Wheie  the  main  claim  of  an  applicant  was,  on 
the  hearing  before  the  Comptroller,  disallowed  on 
the  ground  of  anticipation,  and  the  claim  was 
restricted  to  the  very  minor  invention,  and  the 
Comptroller  also  ordered  the  applicant  to  insert 
a  disclaimer  in  reference  to  certain  inventions 
which  might  otherwise  be  covered  by  the  specifi- 
cation : — 

PIeld — that,  in  addition  to  the  disclaimer  as 
I'ramcd,  a  reference  to  the  patent  by  name  should 
be  inserted. 

In  re  Sachse's  Application  for  a  Patent, 
[(1901)  17  R.  P.  C.  221— Sir  E.  Carson,  S.-G. 

9.  Aj/j/lication  for  Patent  —  Ojijwsition  — 
Anticijhition — Amendment  loith  ciew  of  meeting 


Opposition.] — Where  an  applicant  has  ascer- 
tained that  his  process,  as  really  claimed,  has 
been  anticipated,  and  he  finds  that  he  has  some- 
thing else  that  he  can  fall  back  upon,  which 
may  or  may  not  be  useful,  but  which  may  dis- 
tinguish it  at  all  events  from  the  previous 
patent  which  is  alleged  to  anticipate  his,  he  will 
not  be  allowed  to  amend  his  specification  with  a 
view  to  meeting  the  grounds  of  opposition. 

In  re  Mills'  Application  foe  a  Patent, 

[(1901)  18  R.  P.  C.  322— Sir  E.  Carson,  S.-G. 

10.  Action  for  Infrinfjement — Plaintiff  aware 
of  Alleged  Infringement  Nine  Years  before — ■ 
Terms  on  ivlncli  Leave  Granted  to  Disclaim — 
Patents,  Designs,  and  Trade  Marl's  Act,  1883 
(46  &  47  Vict.  c.  57),  ss.  19,  20.]— Where  a 
plaintiff  had  known  of  the  alleged  infringement 
for  nine  years  before  action  brought,  leave  was 
given  him  to  apply  to  amend  his  specification  by 
disclaimer  only  upon  terms  that  he  should  not 
claim  against  the  defendants  in  respect  of 
anything  done  before  the  amendment. 

CoERiGALL    c.    Armstrong,    Whitwoeth  & 
[Co.,  (1903)  20  R.  P.  C.523— Eady,  J. 

11.  Limits  to  Amendmeid.]  —  Amendments 
must  not  be  considered  as  a  matter  of  course. 
They  must  be  amendments  in  the  real  meaning 
of  the  word,  and  not  the  practical  re-writing  of 
the  whole  specification,  and  the  formulation  of 
some  new  claim. 

In  ee  Ceist's  Application  foe  a  Patent, 
[(1903)  20  R.  P.  C.  475— Sir  E.  Carson,  S.-G. 

12.  Subsequent  Petition  for  Pevocation — 
Powers  of  Comptroller  to  Amend  without  Leave 
of  Court — Patents,  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  ss.  18,  19— 
Patents,  Designs  and  Trade  MarJis  Act,  1888  (51 
&  52  Vict.  c.  50),  s.  5.] — The  proper  construction 
of  sect.  18  (10)  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883,  is  that  an  application 
for  leave  to  amend  a  specification  once  made, 
that  is  to  aa-j,  made  before  any  action  for 
infringement  is  commenced  by  the  patentee,  or 
before  any  petition  for  revocation  is  presented  by 
an  opponent,  can  without  leave  of  the  Court 
under  sect.  19  go  on  properly,  and  be  dealt  with 
by  the  comptroller — be  adjudicated  upon — not- 
withstanding that,  before  the  comptroller  gives 
his  decision,  a  petition  for  revocation  of  the 
patent  is  presented. 

Decision  of  Kekewich.  J.  (51  W.  R.  121  :  87 
L.  T.  95;  18  T.  L.  R.  708;  19  R.  P.  C.  425) 
affirmed. 

WooLFE  c.  Automatic  Pictuee  Gallery, 
[Ld..  [1903]  1  Ch.  18  ;  72  L.  J.  Ch.  34;  87 
L.  •]'.  539 ;  19  T.  L.  R.  94  ;  20   R.  P.   C.  177— 

C.  A. 

13.  Action  for  Infringement — Plaintiff  asking 
lea  re  to  amend  Specijication — Terms — Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  ss.  18,  19,  20.]— Where  the  plaintiff 
in  an  infringement  action  after  delivery  of 
defence  asked  for  leave  to  apply  to  amend  his 
specification  : — 
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Held — that  leave  should  be  granted  upon  the 
terms  ot  the  oixler  iu  Ludingtoii  CUiarefte 
(^Machine')  Co..  L(L  v.  lianm  C'ujardtc  Maclune 
Co.,  Ld.  (17  R.  P.  C.  74rj),  including  a  term 
that  no  action  should  be  brought  for  infringe- 
ment in  respect  of  any  goods  made  prior  to  the 
tlate  of  the  order. 

Janj)its  Arc  Lamp  Co.  r.    Arc  Lamp  Co.. 
[(1904)  21  R.  P.  C.  115— Kekewich,  J. 

And  xee  Nos.  IS  and  '.)4.  infra.  \ 

14.  Action  for  Infrinc/pntrnt  — Sppcijicatinn 
found  to  he  Bad — Application  to  amend  hy  vaij 
itf  Disclaimer — Di.fcretion  of  Court — Patent-'^, 
l)eiii(ins  and  Trade  JIarJi.s  Act,  1883  (46  &  47 
Vict.  c.  57),  s.  19.] — Where  plaintiffs  in  an 
action  for  infringement  admit  after  the  close  of 
the  pleadings  that  their  specification  is  bad,  antl 
a[)ply  for  leave  to  amend  it  by  way  of  disclaimer 
under  sect.  19,  and  for  leave  to  amend  theii- 
claim  accordingly,  it  is  entirely  a  matter  for  the 
discretion  of  the  Court  whether  such  application 
shall  be  granted. 

New  Conveyor  Co.,  Ld.  r.  Edinburgh  and 

[Leith    Gas    Commissioners,     (1904)    21 

R.  P.  C.  1,  147— Ct.  of  Sess. 

15.  Pending  Litigation — Anirndmcnt  irit/iout 
Leace  of  Court — Invalid  it  g — Patent.*!,  Designs 
and  'Trade  Marlts  Acts,  1883  (46  &  47  Vict. 
c.  hi'),  *••?.  18,  19,  and  18S8  (51  &  52  Vict.  c.  50), 
s.  5.] — Sects.  18  and  19  of  the  Patents  Act, 
1883,  must  be  read  together  :  Sect.  18  says 
what  an  applicant  may  do  in  the  way  of 
amending  his  specification  when  there  is  not 
pending  any  action  for  infringement,  or  petition 
for  the  revocation  of  his  patent.  Whilst  engaged 
in  litigation  he  can  only  amend  under  sect.  19 
l)y  leave  of  the  Court,  and  any  amendment  made 
under  sect.  18  by  leave  of  the  Comptroller  will 
be  invalid. 

In  1897  the  plaintiffs  issued  a  writ  against  L.  ; 
in  1899  a  settlement  was  agreed  upon.  Subse- 
([uently  the  settlement  was  mutually  cancelled 
but  the  action  was  allowed  to  sleep  :  in  1901  the 
j)laiutiff's  specification  was  amended  under 
sect.  19  by  leave  of  the  Comptroller  ;  in  1902 
the  action  was  formally  discontinued  upon  L. 
moving  to  restore  it  to  the  list.  In  1903  the 
plaintiffs  commenced  the  present  action,  based 
upon  the  amended  specification  against  the 
L.  Co.  and  L.  himself. 

Held — that  the  amendment  made  in  1901 
was  invalid,  and  that  the  patent  must  be  treated 
as  unamended  ;  but  the  action  was  ordered  to 
stand  over  in  case  the  plaintiffs  should  wish  to 
appl}'  for  leave  to  amend. 

J.  B.  Brooks  &  Co.,  Ld.  r.  Lycett's  Saddle 

[and  Motor    Accessory    Co.,    Ld.,    and 

Lycett,  [1904]  1  Ch.  512  ;  73  L.  J.  Ch.  319  ; 

21  R.  P.  C.  651— Farwell,  J. 

16.  '■'■  SuTj.itantiallg  different  from  the  Inven- 
tion claimed  —  Ajjplication  refused  —  Patents; 
De.-<ign.%  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  s.  18.] — A  patentee  in  his  specifica- 

B.D. — VOL.  II. 


tion  claimed  two  inventions  :  find  ng  one  to 
invalid  he  amended  by  striking  it  out.     He  now 
asked  to  restore  this  invention,  and  claim  for  a 
combination  of  the  two. 

Held — that  such  an  amendment  would  make 
the  invention  "substantially  larger  than  the 
invention  as  claimed,"  and  could  not  be  allowed. 

Kclliiw.  Heat Ii man  {{\»^\))  45  Ch.  D.  256;  7 
R.  P.  C.  343— North  J.)  distinguished. 

In  ee  Hatteusley  and  Jackson's  Patent, 
[(1904)  21  R.  P.  C.  233— Sol. -Gen. 

18.  Original  Claim  framed  in  Good  Faith  and 
icitli  Pcasonahle  Skill  and  Knowledge — Patents, 
Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  e.  57),  s.  20.] — Where,  in  an  action  for 
infringement  of  their  patent,  patentees  have 
amended  the  original  specification  by  way  of 
disclaimer  under  sect.  19  of  the  Patents,  Designs, 
and  Trade  JMarks  Act,  1883,  and  established  at 
the  trial  their  claim  for  an  infringement  of  the 
amended  specification  as  it  stands,  the  Court 
will  not,  for  the  purpose  of  certifying  under  sect. 
20  that  the  original  specification  was  framed  in 
good  faith  and  with  reasonable  skill  and  know- 
ledge, read  the  erased  portions  of  the  specifica- 
tion ;  to  do  so  would  be  in  effect  to  allow  the 
plaintiff's  to  raise  a  fresh  issue  after  judgment. 

Jandus  Arc  Lamp  and  Electric  Co.,  Ld.  v. 
[Arc  Lamps,   Ld.,    (1905)    92  L.   T.    447— 

Kekewich,  J. 

And  see  No.  13,  supra. 

19.  Ajiplication  for  Leave  —  Correction  or 
Di.'iclaiuier — Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  e.  57),  s.  19.]— Upon  an 
application  to  the  Court  by  a  patentee  for  leave 
to  apply  at  the  Patent  Otlice,  under  sect.  19  of 
the  Patents,  &c.,  Act,  1883,  to  amend  his  specifi- 
cation by  way  of  disclaimer,  it  is  not  necessary 
to  satisfy  the  Court  that  what  is  desired  will  be 
amendment  by  way  of  disclaimer  and  not 
correction. 

Where  the  Court  feels  uncertain  whether  the 
proposed  amendment  is  by  way  of  disclaimer,  it 
will  not  refuse  to  send  the  matter  to  the  proper 
tribunal — viz.,  the  Patent  Oftice — to  decide  that 
question  ;  it  will  only  refuse  to  do  so  when  mere 
perusal  of  the  specification  shows  clearly  that 
what  is  proposed  is  not  such  an  amendment. 

In  re  Alsop's   Patent,  [1906]  1  Ch.  85;  75 

[L.  J.  Ch.  134  ;  54  W.  R.  323  ;  94  L.  T.  39  ;  22 

T.  L.  R,  157  ;  23  R.  P.  C.  65~C.  A. 

See  al.w  No.  270,  infra. 

(2)  Construction. 

21.  Suhject-niatter  —  Anticipation.']— This  was 
an  action  for  infringement  of  a  patent  for  a 
watering  pot.  The  specification  described  a 
watering  pot  of  a  canister  shape  with  a  carrying 
handle  and  a  tipping  handle,  and  claimed  (1)  the 
canister  shape  ;  (2)  the  make,  shape,  and  position 
of  the  tipping  handle  ;  (3)  the  introduction  of 
the  particular  carrying  handle.  The  defendants 
denied  infringement  ;  and  set  up  want  of  subject- 
matter,    utility,   and   novelty  in  the  invention, 
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and  anticipation.  The  plaintiff,  at  the  trial, 
asserted  that  his  real  invention  was  tlie  com- 
bination of  the  three  things  claimed,  and  that 
his  specification  ought  to  be  so  construed. 

Held — that  the  plaintiff  had  not  proved  that 
the  combination  as  a  whole  was  useful  ;  and, 
further,  that  the  alleged  invention  was  only  the 
adaptation  of  old  things  to  a  watering  pot  ;  that 
the  patent  was  invalid  ;  and  judgment  was  given 
for  the  defendants. 

The  plaintiff  appealed. 

Held — that  even  if  the  plaintiff  did  claim  the 
combination,  he  also  claimed  for  the  separate 
elements,  and  that  the  appeal  should  be 
dismissed. 

Haws  r.  HardikCx  &  Sons,  (1898)  14  E.  P.  C. 
[931  ;  14  T.  L.  R.  73— C.  A. 

23.  Validity — AnticijJat'wn.'] — In  1893,  letters 
patent  were  granted  to  A.  for  "  An  improvement 
in  water-closets  or  water-closet  basins,"  and  in 
1897  A.  commenced  an  action  for  infringement 
of  the  patent  against  P.  and  others.  The 
defendants  denied  infringement,  and  alleged 
anticipation  (inter  alia)  by  the  specification 
of  F.'s  patent  of  1886. 

Held — that  the  essential  part  of  the  plaintiff  's 
invention  was  an  inclined  pipe  which  the  alleged 
infringement  did  not  possess,  and  that  therefore 
the  defendants  had  not  infringed  ;  also  that  A.'s 
patent  was  anticipated  by  F.'s  specification. 

Allen  v.  Pyatt  &  Co.,  (1898)  15  E.  P.  C.  723— 

[Bigham,  J. 

23.  Infringement — Meclianical Eqidralents.'] — 
This  action  was  for  the  infringement  of  a  patent 
relating  to  the  separation  of  cream  from  milk. 
The  claim  was  for  "  in  centrifugal  separators  or 
creamers  the  combination  of  the  conical  plates 
c^  with  the  rotating  drum  or  bowl  a  substantially 
as  described."  The  defendants  denied  infringe- 
ment and  alleged  the  invalidity  of  the  patent  on 
the  grounds  of  want  of  novelty  and  subject- 
matter  and  anticipation  ;  but,  at  the  trial,  these 
issues  were  abandoned,  and  the  only  question 
was  infringement.  The  defendants'  apparatus 
had  not  conical  plates,  but  a  cylindrical  block 
with  inclined  radial  passages  drilled  therein. 

Held — that  the  plaintiffs'  invention  was  for 
dividing  the  milk  into  layers  by  separate  conical 
plates,  and  that  the  defendants  did  not  infringe 
by  mechanical  equivalents.  The  plaintiffs 
appealed. 

Held — that  according  to  the  true  construction 
of  the  specification,  the  claim  was  not  for 
separate  conical  plates  simply,  but  for  separate 
conical  plates  fastened  rigidly  by  screws  or 
otherwise  into  one  solid  mass  or  block  ;  that  the 
defendants  had  infringed  ;  and  that  the  plaintiffs 
were  entitled  to  relief. 

Aktiebolaget  Separator  r.  Dairy  Outfit 
[Co.,  Ld.,  (1898)  15  R.  P.  C.  327— C.  A. 

24.  Validity  —  Infringement.']  —  In  1899,  a 
patent  was  granted  to  M.  for  "  improvements  in 
t^e  majiufacture  of  explosive  compounds."     The 


complete  specification,  after  describing  the  effects 
of  the  improvements,  stated  that  "  in  the  manu- 
facture of  explosive  compounds  according  to  my 
present  invention,  I  mix  dissolved  guncotton  or 
pyroxylinc  with  nitro-glycerine,  nitro-gelatine,  or 
similar  material,  and  with  oil,  preferably  castor- 
oil.      I    have   discovered   that   the   addition   of 
castor-oil  or  other  suitable  oil  to  c.(jmpounds  of 
dissolved   guncotton   and  nitro-glycerine,  nitro- 
gelatine,  or  the  like,  increases  the  toughness  of 
the  product  and  modifies  the  explosive  properties 
thereof,  whilst  greatly  diminishing  its  liability 
to  deterioration  by  exposure  to  the  atmosphere." 
The  reasons  for  the  preference  for  castor-oil  were 
then  stated  to  be — (1)  solubility  by  means  of  the 
solvents  employed  for  disscilving  guncotton  and 
nitro-glycerine  or  nitro-gelatine  ;  (2)  the  fact  of 
its  combining  with  either  of  these  substances  ; 
(3)  the  fact  of  its  containing  oxygen  ;  moreover, 
that  it  made  the  compound  tough,  easy  to  be 
cut  and  pressed,  and  prevented  its  deterioration. 
The  specification  then  continued  :   "  I   produce 
an  explosive  compound  which  is  advantageous 
for  various  purposes  by   mixing  the  guncotton, 
the  nitro-glycerine,  the  nitro-gelatine,  or  similar 
substance,  and  the  castor-oil  in,  or  about  in,  the 
following  proportions,  viz.  :  from  2  or  5  per  cent, 
of  the  castor-oil,  from  10  to  Kj  per  cent,  of  the 
nitro-glycerine  or  the  like,  and  the  remainder 
of  guncotton."     Methods  of   manufacture  were 
then  stated,  and  the  claims  were  as  follows  : — 
"  First.      An    explosive    compound     consisting 
essentially   of  guncotton   or   pyroxyline   mixed 
with   nitro-glycerine,   nitro-gelatine,   or  similar 
material,  and  with  castor-oil  or  other  suitable  oil 
for  the  purpose  above  specified.     Second.     The 
manufacture  of  an  explosive  compound  by  first 
dissolving  guncotton   by  means  of  acetone  or 
other  solvent,  and  then  incorporating  with  the 
dissolved  guncotton,  nitro-glycerine,  nitro-gela- 
tine, or  similar  material,  and  castor-oil  or  other 
sui  table  oil  substant  ially  as  hereinbefore  described. 
Third.     The  manufacture  of  an  explosive  com- 
pound  by   dissolving,   first,  castor-oil   or  other 
suitable   oil  and   then  guncotton  by  means  of 
acetone    or    other    solvent,    and    incorporating 
therewith     nitro-glycerine,     nitro-gelatine,     or 
similar  material,   substantially  as  hereinbefore 
described.      Fourth.      The  manufacture  of  aiP 
explosive    compound     by    first     mixing     nitro- 
glycerine, nitro-gelatine,  or  similar  material,  and 
castor-oil    or    other   suitable  oil  with   a   small 
quantity  of  acetone  or  similar  solvent,  treating 
dried  guncotton  with  this  mixture  in  a  rotary 
cylinder  or  chamber,  and  then  subjecting  the 
product,  in  a  cylinder  or  chamber  from  which 
air   is   exhausted,    to   the    action   of    vaporised 
acetone  or  otlier  solvent,  and  then  to  pressure, 
substantially  as  hereinbefore  described." 

A.,  who  is  Director-General  of  H.M.  Ordnance 
Factories,  manufactured  "cordite,"  a  powder 
composed  of  58  per  cent,  of  nitro-glycerine, 
37  per  cent,  of  guncotton,  and  5  per  cent,  of 
vaseline.  M.  and  the  M.  company  who  claimed 
under  him,  commenced  an  action  for  infringe- 
ment of  his  patent  against  A.  The  defendant 
denied  infringement,  and  raised  the  following 
objections    to    the    validity   of    the    patent : — 

(1)  That  M.  was  not  the  true  and  first  inventor  ; 

(2)  want  of  subject-matter  ;  (3)  want  of  utility  ; 
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(4)  that  the  specification  did  not  sufficiently 
describe  the  nature  of  the  invention,  inasmuch 
as  if  the  proportions  mentioned  were  departed 
from,  the  directions  for  manufacture  were 
insufficient ;  (5)  that  the  specification  did  not 
sufficient!}'  distinguish  what  was  claimed  to  be 
new  from  what  was  not  so  claimed  ;  ((i)  that 
the  invention  had  been  anticipated  by  several 
prior  publications.  At  the  trial  it  was  held  that 
the  patent  was  valid,  but  that  the  defendant 
had  not  infringed. 

On  appeal  it  was  held  that  M.'s  patent  must 
be  limited  to  a  powder  in  which  the  proportions 
were  those,  or  about  those,  mentioned  in  the 
specification  ;  that,  otherwise,  it  would  be  invalid 
as  claiming  proportions  many  of  which  would 
be  useless,  and  as  requiring  experiment  to 
ascertain  the  limits  of  the  practical  proportions  ; 
and  that  the  patent  being  thus  limited  in  these 
resi)ects  was  good,  but  the  defendant  did  not 
infringe  it. 

It  was  also  held  by  the  majority  of  the  Court 
(affirming  Wright,  J.)  that  the  expression  "  castor- 
oil  or  other  suitable  oil "  did  not,  having  regard 
to  the  rest  of  the  specification,  include  the 
mineral  oils,  and  did  not  include  vaseline,  and 
that,  therefore,  on  this  ground  also  the  defendant 
did  not  infringe.  The  appeal  was  dismissed 
with  costs.  The  plaintiffs  appealed  to  the 
House  of  Lords. 

Held — that  on  the  true  construction  of  the 
specification  the  claim  was  limited  to  an  explo- 
sive compound,  the  main  ingredient  of  which  is 
guncotton  and  which  possesses  or  contains  in 
pro[)ortion  only  a  limited  amount  of  nitro- 
glycerine, and  as  on  that  construction  there  was 
admittedly  no  infringement,  the  appeal  was 
dismissed. 

Maxim-Nordenj'elt  Guns  and  Ammunition 

[Co.  r.  Anderson,  (1898)  1.5  R.  P.  C.  421  ;  14 

T.  L.  R.  487— H.  L.  (E.). 


25.  Action  for  Infvinfjement  oj  tico  Patents — 
Caxe  (ibaiidoned  as  to  one  i/i  Conrse  uf  Trial — 
T  a  I  id  itij — I II fringe  ni  ent  —  Costs  — Appea  I.  ]  — The 

B.  Company,  as  owners  of  two  patents  for  the 
manufacture  and  production  of  dye-stuffs,  brought 
an  action  for  infringement  thereof  against  the 

C.  Company  and  W.,  claiming  the  usual  relief. 
The  defendants  did  not  dispute  the  validity  of 
the  first  patent,  but  they  denied  infringement 
thereof,  and  also  of  the  second  patent,  and  they 
denied  the  validity  of  this  patent  on  various 
grounds  set  forth  in  their  Particulars  of  Objec- 
tions, one  being  that  it  was  anticipated  by  the 
previous  specification  of  M.  (the  subject  of  the 
':ase  of  Monnet  v.  Becli).  In  the  course  of  the 
trial  they  were  allowed  to  amend  their  particulars 
by  introducing  afresh  objection — that  one  of  the 
processes  described  in  the  specification,  by  waj^ 
of  example,  was  insufficiently  described.  In  the 
course  of  the  trial  the  plaintiffs  abandoned  their 
case  on  the  first  patent. 

Held,  at  the  trial,  that  the  plaintiffs'  second 
patent  was  not  anticipated  by  M.'s  patent,  but 
that  it  was  inv^alid  on  the  ground  of  insufficiency 
of  the  description  of  one  of  the  processes  given 


by  way  of  example  in  the  specification.  Judg- 
ment was  given  for  the  defendants  in  respect  of 
the  first  patent  and  on  the  issue  as  to  the  validity 
of  the  second  patent,  and  for  the  plaintiffs  on 
the  issue  of  infringement  of  the  second  patent. 
A  special  order  was  made  as  to  costs.  The 
plaintiffs  appealed  on  the  finding  of  insufliciency 
of  description. 

Held — that  the  finding  was  right,  and  the 
appeal  was  dismissed  with  costs. 

Badische    Anilin    und    Soda    Fabrik    r. 

[Societe  Chimiqde  des  U.sines  du  Rhone, 

(1898)  15  R.  P.  C.  3.J9— C.  A. 

26.  Ilristing  State  of  Knoicledije.^ — In  order  to 
ascertain  whether  a  patent  is  vali  i,  it  is  neces- 
sary not  only  to  construe  the  specification,  but 
also  to  ascertain  what  was  the  existing  state  of 
knowledge. 

Rule  laid  down  by  Lord  Westbury  in  IfdU  v. 
Erana  ((1862)  4  De  G.  F.  &  J.  288  fsi  L.J.  Ch. 
457;  S.Jur.  (n.s.)  .525:  C,  L.  T.  (n.s.)  90) 
followed. 

Dick  r.  Ellam's  Duplicator  Co.,  (1899)  16 
[R.  P.  C.  414— Cozens-Hardy,  J. 

27.  Chemical  Patent — Disclosure — Interpreta- 
tion according  to  State  of  Chemical  Kmncledge  at 
Date  of  Patent."\ — A  chemical  patent  is  addressed 
to  skilled  chemists.  It  is  not  good  unless  the 
directions  given,  if  fairly  followed  by  a  com- 
petent chemist,  produce  the  promised  result. 
He  must  not  be  left  in  the  dark  and  forced  to 
make  fresh  ex]:)eriments  to  discover  what  is  the 
real  invention.  The  patentee  must  honestly 
disclose  everything  necessary  for  the  easy  and 
certain  procurement  of  the  commodity  for  which 
the  patent  is  granted.  The  patent  mu.st  be 
interpreted  according  to  the  state  of  knowledge 
at  its  date,  and  not  according  to  the  state  of 
chemical  knowledge  when  the  validity  of  the 
patent  is  litigated. 

In  re  Tiemann's  Patent,  (1899)  16  R.  P.  C. 
[561 — Cozens-Hardy,  J. 

28.  Action  for  Infringement  —  Ko  Claim  in 
Specijication  —  Mentioned  in  Pinal  Speaifjca- 
tion.'l  —PI  dntiff  mentioned  a  hinged  frame  to 
support  the  seat  of  a  nursery  chair  in  dispute  in 
his  final  specification,  but  did  not  mention  it  in 
the  provisional  specification  or  the  drawing,  and 
the  plaintiff  stated  that  he  had  not  thought  of  it 
then.  The  defendant  useil  a  hinged  frame  in  his 
nursery  chair  similar  to  the  plaintiff's. 

Held — that  the  frame  was  not,  in  fact,  the 
invention  the  plaintiff  intended  to  patent.  He 
might  probably  have  protected  himself  in  the 
final  specification,  but  in  order  to  do  that  he 
must  have  claimed  it,  not  necessarily  in  the 
actual  words  of  the  claiming  part  of  the  specifica- 
tion, but  it  must  have  been  (lone  in  a  way  to  show 
clearly  that  he  did  claim  that  part  somewhere 
or  other  in  his  specification  as  a  portion  of  his 
patented  invention ;  and  this  being  so,  the 
defendants  had  not,  in  fact,  infringed  any  part 
of  the  plaintiff's  claimed  invention. 

Davies  v.  Towns:3nd  &  Co.,   Ld.,  (18)9)  16 
>  [R.  P.  C.  497— Phillimore,  J. 
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29.  Action  fur  Itifvlncjemont — Pica  of  Non- 
infr'ntgeinent  onhj — E.rpert  Eridenae asto  Patent 
— liciifionithlc.  Llniitation  of  6'/f//w.]— The  plain- 
tiffs were  the  owners  of  a  iiatenttViraii  invention 
of  '•  an  improvement  in  tiy-catchers, "  consisting 
of  a  perforated  reel-shaped  containing  vessel  con- 
taining a  glutinous  adhesive  paste.  To  this  con- 
taining vessel  string  or  vegetable  fibre  was  so 
affixed  and  arranged  that  it  should  be  drawn 
through  the  perforation  in  the  containing  vessel 
for  the  i)urpose  of  receiving  the  coating  of  fly- 
catching  paste.  The  plaintiffs  brought  an 
action  for  infringement.  The  only  thing  that 
the  defendants  pleaded  was  that  t'liey  had  not 
infringed. 

Held — that  the  Court  was  bound  to  assume 
that  there  was  good  subject-nuitter,  but  that  it 
must  understand  what  the  |)atent  was,  and  have 
expert  evidence  on  the  point ;  that  it  was  per- 
fectly impossible  to  construe  the  specification  of 
the  plaintiffs  so  widely  as  to  cover  that  made  by 
the  defendants,  and  that  the  defendants  had  not 
infringed. 

Maeshalls,   Ld.    r.    Chameleon    Patents 

[Manufacturing  Co.,  Ld.,  (1900)  17  R.P.  C. 

52H — Kekewich,  J. 

30.  Action  for  Infringement — Preriomi  State 
of  Xnoirledge.]— In  patent  cases  the  line  of 
thouglit  tliat  leads  to  the  right  result  in  the 
speediest  waj'  is,  first  assuming  j'ou  understand 
the  alphabet  of  the  science  or  art,  to  clearly 
understand  what  was  the  previous  state  of 
knowledge.  Having  got,  either  by  agreement  or 
deduction  from  the  evidence,  a  clear  view  as  to 
what  was  the  previous  state  of  knowledge,  you 
must  then  construe  the  specification  with  refer- 
ence to  that,  disregarding  issues  of  novelty  or 
subject-matter  which  maj'  arise  in  the  particular 
case,  and  you  then  have  to  consider  whether  or 
not  the  infringement  comes  within  the  fair 
meaning  of  the  claims — not  anything  else,  but 
the  claims  read  in  the  light  of  the  previous  state 
of  knowledge,  and  without  altering  ther  words 
unduly  in  favour  of  the  patentee  or  the  infringer. 
be  it  a  combination  claim  (n-  be  it  not,  you  are 
only  allowed  to  follow  the  words  of  the  claim, 
but  you  are  not  to  permit  mere  mechanical 
equivalents  or  mere  colourable  alterations  to 
prevent  a  thing  being  an  infringement,  having 
regard  to  what  the  meaning  of  the  claim  is  — 
per  Lord  Alverstone.  L.C.J. 

In  1(S98  a  patent  was  granted  for  "  Improve- 
ments in  or  connected  with  cases  or  covers  for 
the  chains  or  gear  of  velocipedes."  The  owners 
of  the  patent  brought  an  action  against  the 
ilefendants  for  infringement  of  the  same,  it 
was  achnittedthat  detachable  cases  were  perfectly 
well  known  ;  that  dividing  cases  into  two  parts, 
I  ransversely  or  longitudinally,  was  also  perfectly 
\\ell  known  ;  and  that  putting  the  edges  of  the 
o;ie  part  so  that  they  might  lit  into  the  other 
was  perfectly  well  known.  It  was  not  admitted 
ihat  dividing  the  case  into  two  parts,  one  j)art  of 
which  became  a  fixed  and  attached  ])art  of  the 
frame,  and  the  other  a  movable  part  which  fitted 
nto  the  fixed  part  was  known. 


Held — that  although  the  appearance  was 
greatly  different  between  the  plaintiffs'  and  the 
defendants'  whole  gear  case,  yet  by  adopting  a 
fixed  part  and  a  movable  part,  and  by  providing 
that  the  movable  portion  when  it  has  been  put 
into  position  did,  as  it  nuist  to  some  extent, 
though  not  to  a  large  extent,  slide  upon  the 
fixed  portion,  the  defendants  had  only  taken 
mechanical  eiiuivalents  for  what  was  pointed 
out  as  the  plaintiff's  invention,  and  therefore 
they  infringed,  and  the  ai)peal  onglit  to  be 
dismissed. 

The  decision  of  Farwell,  J.  ((1000)  17  R.  V.  C. 
218)  afiirmed. 

Presto  Cear  Case  and  Components  Co.,  Ld. 

[r.    OuME.   KvANS  ct   Co.,    Ld.,    (1901)    IS 

It.  P.  C.  17— C.  A. 

32.  Action  for  Infrini/rnient — Claim.] — The 
owners  of  a  patent  for  a  method  of  starting  a 
gas  motor  engine,  by  introducing  into  the  cylin- 
der gas  or  explosive  mixture,  allowing  a  portion 
of  the  contents  of  the  cylinder  to  escape  through 
an  igniting  nozzle,  and  "  after  external  ignition 
takes  place,  causing  the  velocity  of  outflow  to 
fall  short  of  the  velocity  of  propagation  of  flame 
so  that  ignition  passed  back  to  the  cylinder  and 
exploded  its  ctmtents  to  propel  the  piston," 
bi'ought  an  action  for  infringement  against  the 
defendants.  The  question  was  whether  the 
words  "  causing  the  velocity  of  outflow  to  fall 
short  of  the  velocity  of  propagation  of  flame" 
would,  having  regard  to  the  context,  C(^ver  and 
include  a  device  suggested  in  the  body  of  the 
specification,  whereby  the  same  resirlt,  namely, 
the  striking  back  of  the  flame,  was  secured 
automatically. 

Held — that  the  words  "after  external  ignition 
takes  place  causing,"  (fcc. ,  pointed  rather  to  the 
employment  of  some  mechanical  means,  such  as 
the  turning  of  a  cock,  at  a  cei'tain  point  of  the 
process,  than  to  the  automatic  result  of  pre- 
arranged adjustment;  that  the  patentee  had 
thought  it  more  prudent  not  to  claim,  and  had 
not  claimel,  as  part  of  his  invention,  the  alterna- 
tive means  adumbrated  in  his  specification  ;  and 
that  the  defendants  had  not  infiinged. 

Judgment  of  Kekewich,  J.  ((1899)  10  R.  P.  C 
577)  afiirmed. 

P.RITISH  Motor  Syndicate,  Ld.  r.  J.  E.  II. 
[Andrews  &  Co.,  Ld.,  (19U1)  18  R.  P.  C.  85 

H.  L.  (E.). 

33.  Petition  for  Revocation  —  Impection  — 
Insufficiencji  of  Specijication  —  Fraud —  Prior 
Uxer — First  and  Trne  Inventor — Pennlts  of  Tiro 
Inventiona  compared.] — The  stage  at  which  a 
petition  for  revocation  comes  into  the  Petition 
List  is  the  stage  at  which  the  parties,  if  they 
want  discovery,  or  inspection,  or  anything  else, 
should  say  so,  and  the  petition  ouglit  not  to  be 
put  into  the  Witness  List  until  it  is  effective  for 
hearing. 

A  patent  was  granted  in  1897  to  E.  G.  S.  for 
"  Improvements  connected  with  the  concentration 
or  distillation  of  glycerine."  E.  G.  S.  assigned 
his  rights  to  h\  W.  S.  Two  things  were  included 
in  the  specification.   First,  that  E.  G.  S.  indicated 
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Specification—  L  'ontin  ued. 

a  water  condenser  ;  and  secondly,  that  the  way  in 
which  you  are  to  aiTive  at  the  condensation  of 
only  a  small  fraction  of  the  steam  is  a  matter 
which  any  competent  engineer  would  calculate 
from  known  data.  There  were  three  claims.  In 
the  third  only  E.  G.  S.  referred  to  the  drawing. 
C.  &  Sons  and  K.  E.  M.  presented  a  petition  for 
revocation.  E.  G.  8.  got  40  per  cent,  of  glycerine 
and  60  per  cent,  of  water  left,  K.  E.  M.  got 
5  per  cent,  of  glycerine  and  95  per  cent,  of  water 
left. 

Held — that  the  specification  was  complete,  as 
both  the  first  and  second  claims  referred  to  the 
body  of  the  specification,  and  the  body  of  E.  G.  S.'s 
specification  is  a  body  which  introduces,  by 
reference,  the  figure  ;  that  K.  G.  S.  did  not  steal 
K.  E.  M.  's  invention  ;  that  the  petitioners  had 
not  reached  the  valuable  result  which  E.  G.  S. 
had  reached  ;  that  there  had  not  been  prior  user 
or  anticipation  ;  that  E.  G.  S.'s  invention  was 
new  ;  that  he  was  the  first  and  true  inventor  ; 
and  that  the  petition  must  be  dismissed  with 
costs. 

In  re   Scott's  Patent  (No.  5889  of    1897), 
[(1902)  19  K.  P.  C.  273-^Buckley,  J. 

Note. — Reversed  on  a  new  point,  20  R.  P.  C. 
257,  see  No.  40,  infni. 

34.  Art  ton  for  Infrbuiemcnt — Si/bject-mritfc}:] 
—  The  plaintiff  brought  an  action  for  infringe- 
ment vt  the  patent  for  "improvements  in 
apparatus  for  hardening  and  tempering  steel 
wire  and  tape."  The  wire  referred  to  was  more 
particularly  that  which  was  employed  for  making 
cards  used  in  textile  industries  for  combing 
fibrous  materials  such  as  cotton  and  wool.  The 
invention  claimed  consisted  in  the  addition  to 
the  prt)cesses,  which  formed  the  subject-matter 
of  the  patents  of  1878  and  1881,  of  a  further  step 
'or  process  innnediately  after  the  wire  had  left 
the  tempering  fiame,  namely,  the  passing  of  the 
vvire  through  a  chamber  supplied  with  gas  free, 
or  nearly  free,  from  oxygen,  the  object  being  to 
[prevent  any  further  discoloration  or  scaling. 
I  The  defendants  passed  the  wire,  after  leaving  the 
tempering  flame,  into  a  narrow  tube  containing 
common  air.  The  first  few  feet  of  wire  absorbed 
oxygen  from  the  air  and  were  spoiled  ;  but  after 
this  the  oxygen  in  the  tube  sealed  against  the 
admission  of  air  was  exhausted,  the  tube  remained 
filled  with  inert  gas,  and  the  rest  of  the  wire 
came  out  uncoloured.  j 

Held — that  the  utility  of  the  plaintiff's 
improvement  was  not  disputed  ;  that  a  new  idea 
had  been  introduceil  into  the  manufacture  and  a 
mode  of  carrying  out  by  the  plaintiff's  invention, 
and  their  patent  was  valid  ;  that  the  defendants, 
though  tlieytook  an  additional  step,  and  used  an 
inert  gas  at  the  same  stage  and  for  the  same 
purpose  as  described  in  the  plaintiff's  specifica- 
tion, and  did  so  in  a  way  which  was  an  improve- 

;       ment  on  the  form  adopted  by  the  plaintiffs,  were 

',      liable  for  infringement. 

h         Decision  of  jWe,  J.  ((1901)  18  R.  P.  C.  3r,7) 

I      reversed.  | 

Ash  worth  /•.  English  Card  Clothing  Co.. 
[Ld.,  (1902)  19  R.  P.  C.  463— C.  A. ; 


35.  Action  for  Infringenieiit  —  Patent  for 
Process — "  MetaV — Application  of  old  Proccxs.'] 
— A  patent  was  granted  to  the  assignor  of  the 
plaintiffs  for  "  Improvements  in  the  formation  of 
solid  ends  on  flexible  or  compound  electrical 
conductors."  The  complete  specification  stated  : 
"According  to  my  invention  metal  (which  should 
be  of  the  same  kind  as  that  of  which  the  wires 
or  strips  are  composed)  is  applied  at  the  requisite 
temperature  to  the  ends  of  the  wires  or  strips. 
.  .  .  What  I  claim  is  :  Flexible  or  compound 
electrical  cond*  ctors  provided  with  solid  ends  in 
the  manner  hc.einbefore  described.  The  plain- 
tiffs brought  an  action  for  infringement  of  this 
patent  against  the  defendants. 

Held — that  the  patent  was  for  a  process  ; 
that  the  word  ' '  metal "  included  all  metals  and 
that  the  patentee  did  not  intend  to  confine  him- 
self to  copper  ;  that  the  words  "  should  be  of  the 
same  kind  "  meant  that  it  was  better  to  have  it 
so,  but  it  might  be  of  a  different  kind  ;  that  the 
words  "metal  is  applied  at  the  reqitisite  tem- 
perature to  the  ends  of  the  wires  or  strijjs " 
extended  to  every  known  process  of  the  time — • 
soldering,  brazing,  burning-on,  or  casting — and 
therefore  an  old  process  was  applied  ;  and  that 
the  action  failed  and  must  be  dismissed  with 
costs. 

W.  T.  Glover  &  Co.,  Ld.  r.  American  Steel 
[and  Wire  Co.,  (1902)  19  R.  P.   C.   102— 

Farwell,  J. 


36.  Action  for  Infringement  — •  Ko  prima 
facie  Case  —  Assertion,  hij  Patentee  that  what 
his  Specification  did  not  Describe  icas  his 
Inrention.] — The  plaintiffs  claimed  relief  in  re- 
spect of  an  alleged  infringement  of  a  patent 
granted  in  1889  to  Mr.  Devis  and  vested  in  the 
plaintiffs.  The  specification  claimed  :  '•  A  boiler 
flue  or  furnace  consisting,  as  to  its  general  form, 
of  a  series  of  aiuiular  or  partially  annular  flutings 
connecting  a  corresponding  series  of  sharp 
ridges."  The  defendants  used  existing  corruga- 
tions or  rings  of  a  cjdindrical  character,  and 
even  if  they  were  using  ridges  like  the  plaintiffs' 
they  were  not  using  the  shape  between  those 
ridges  which  formed  part  of  the  combination 
alone  claimed  by  the  patentee.  At  the  date  of 
the  patent  a  former  patentee  in  1877  had  intro- 
duced the  combination  of  equal  hollows  and 
projections  or  corrugations  equal  in  extent. 

Held — that  the  patentee  did  not  intend  to 
cover  by  what  he  described  as  circumferential 
flutings  something  that  would  not  be  flutings  at 
all,  either  if  it  were  part  of  the  original  flat 
cylinder  or  if  it  were  a  convex  corrugation 
projecting  towards  the  fires  ;  and  that  the  plain- 
tiff's case  broke  down,  as  it  was  only  by  asserting 
that  something,  which  the  patentee  had  not 
described  in  his  specification,  was  really  his 
invention  that  the  plaintiffs  could  make  out  a 
ptrima  facie  case  at  all  ;  that  the  patentee's 
specification  was  not  intended  to  cover  a  straight 
joining  between  the  ridges,  or  a  joining  that  was 
partly  straight  and  which  partly  curved  outwards 
instead  of  inwards  as  the  defendants'  did  ;  and 
that  the  defendants  had  not  infringed. 
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Specification — Continued 

Decision  of  Cozens-Hardy,  J.  ((I'JOl)  18  E.  P.  C. 
233)  reversed. 

Leeds  Forge  Co.,  Ld.  r.  Deighton's  Patent 
[Flue  and  Tube  Co.,  Ld.,  (19u2)  19  R.  P.  C. 

285— C.  A. 

37.  Action  for  Infringement  —  Taxation  of 
Costs — Instructions  for  Brief — Expert  Counsel.] 
— A  patent  was  granted  in  1895  to  one  Schreiner, 
and  became  vested  in  the  plaintiff  association 
for  a  "  method  of  producing  a  silky  lustre  upon 
fabrics  and  webs  of  all  kinds,"  by  engraving  a 
great  number  of  small  surfaces  into  a  plate  or 
roller.  At  the  date  of  the  grant  the  idea  of 
using  rollers  with  lines  on  them  for  the  purpose 
of  producing  various  effects  upon  the  surface  of 
cotton  and  other  stuffs  was  by  no  means  new. 
The  method  of  obtaining  a  silk-like  finish  upon 
a  cotton  fabric  by  subjecting  it  to  pressure  under 
a  roller  ruled  with  fine  lines  parallel  to  the  axis 
of  the  roller  was  well  known  and  practised. 
Such  rollers  had  been,  and  were  being,  used  for 
this  purpose,  ruled  with  as  many  as  88  or  90 
such  lines  within  the  space  of  an  inch.  The 
ilefendant  used  for  the  same  or  a  similar  purpose 
a  roller  ruled  with  as  many  as  250  such  lines  to 
an  inch,  and  it  was  contended  that  by  so  doing 
he  had  infringed  the  patent  in  question. 

Held — that  what  the  defendant  was  doing 
was  not  using  the  invention  described  in  the 
specification  ;  that  the  specification  was  so 
obscure  as  to  be  unintelligible  and  it  could  not 
be  said  that  it  would  enable  an  intelligent  and 
competent  woikman  to  know  what  it  was  that 
the  inventor  meant  should  be  done  ;  that  the 
specification  did  not  mean  what  the  plaintiffs 
claimed  ;  and  that  the  action  for  infringement 
must  be  dismissed  with  costs. 

Judgment  of  Joyce,  J.  ((1901)  18  R.  P.  C.  161) 
affirmed. 

Jirndford  Di/ers^  Association,  Ld.  v.  liuni 
((1901)"  19  E.  P.  C.  1— C.  A.),  and  judgment 
of  Joyce,  J.  ((1901)  18  R.  P.  C.  229,  infra) 
affirmed. 

Bradford     Dyers'     Association,     Ld.     r. 
[Williams,  (1902)  19  R.  P.  0.  8— C.  A. 

On  an  a])plication  to  vary  the  taxing  Master's 
ce.tificate  in  the  above  two  cases  objections  were 
raised  to  the  amount  allowed  Ijy  the  taxing 
]\Iaster,  after  some  I'cduction,  to  the  solicitor  of 
tlic  (kfendants  for  instructions  for  the  brief  ;  to 
1  lie  fee  allowed  to  Sir  Frederick  Bramwell  for 
lireparing  to  give  evidence  and  so  on  ;  and  in 
respect  of  the  allowance  to  the  defendants  of 
three  counsel  on  the  hearing. 

llKLD  that  with  respect  lo  what  was  allowed 
for  instructions  for  brief,  and  for  tlie  fee  to  the 
expert  for  preparing  to  give  evidence  and  so  on, 
these  were  matters  jieculiarly  within  the  dis- 
cretion of  the  taxing  Mastei',  and  after  con- 
sidering the  very  important  question  in  the 
action,  and  after  looking  into  the  i>apers  to 
refresh  the  memory,  there  was  on  the  whole  no 
reason  for  supervising,  in  any  way,  the  exercise 
of  his  discretion  in  this  particular  case  as  to  those 


two  amounts  ;  and  that  with  respect  to  the  three 
counsel  allowed  to  the  defendants  the  taxing 
Master  was  right. 

Bradford  Dyers'  Association,  Ld.  r.  Bury  ; 

[Bradford       Dyers'       Association       r. 

Williams,  (1902)  19  R.  P.  C.  125— Joyce,  J. 

38.  Action  for  Infriniiement  —  Omission  in 
Specif  cation  and  Drawing — Fatal  Flaw.] — The 
plaintiff  hit  upon  the  idea  of  having  a  shackle 
hitch  with  two  eyes  and  a  projecting  lug  as  an 
improvement  for  connecting  colliery  trucks  and 
the  like  to  the  hauling  cables.  In  the  speci- 
fication and  the  drawing  attached  to  it  there 
was  only  one  ej'C  ;  whereas  the  drawing  should 
have  shown  two  eyes.  The  patent  was  granted 
to  the  plaintiff.  In  an  action  for  infringement 
by  him  against  the  defendants : — 

Held  —  that  there  was  a  fatal  flaw  in  the 
patent ;  and  that  there  must  be  judgment  for  the 
defendants  with  costs. 

Parker  r.  Powell   Duffryn   Steam   Coal 
[Co.,  Ld.,  (1902)  19  R.  P.  C.  372— Walton,  J. 

39.  Revocation— Saccharine.'] — In  his  speci- 
fication the  patentee  stated  that  he  obtained 
saccharine  by  treating  a  lead  saccharine  com- 
pound with  "sulphite"  of  ammonium. 

It  was  proved  that  if  "  sulphite "  was  used 
the  product  would  be  largely  contaminated 
with  lead,  and  worse  than  useless  ;  and  that,  if 
"  sulphide  "  was  meant,  the  claim  was  old. 

Held — that  the  patent  nuist  be  revoked. 
In  re  Partridge's  Patent,  (1903)  20  R.  P.  C. 

[159 — Joyce,  J. 

40.  In.nifficiencg  of  Specif  cation — Claim,  too 
]]'ide.] — A  patent  was  granted  in  1897  to  E.  G.  S. 
for  "  Improvements  connected  with  the  concen- 
tration or  distillation  of  glycerine.''  Buckley,  J., 
dismissed  a  petition  for  revocation  based  upon 
allegations  of  fraud,  prior  user  and  insufficiency 
of  the  specification.     On  apjieal  : — 

Held — that  the  claim  was  in  fact  too  wide, 
because  it  referred  in  general  terms  lo  a  "con- 
denser" without  distinguishing  between  "air 
condensers "  and  "  water  condensers,"  both  of 
which  were  well  known  at  the  date  of  the  speci- 
fication, whereas  an  "  air  condenser  "  would  not 
answer  the  necessary  puri)ose. 

The  order  for  revocation  was  suspentlcd  lo 
allow  the  patentee  an  opportiuiity  of  amending 
his  specification  ;  the  petitioners  were  ordereil  to 
pay  the  increased  amount  of  costs  caused  by  the 
allegations  of  fraud. 

Decision  of  Bn  -kley,  J.  (19  R.  P.  C.  273) 
reversed  on  a  nc       peiint, 

In  re  Scott's     atent,  (19u3)  20  R.  P.  C.  257— 

[C.A. 
See  N      33,  supra. 

41.  Act'  ■  I  for  Infringement — Xoieltg — Suh- 
ject-mattr  .] — If  the  Court  finds  that  an  article 
as  made  meets  a  recognised  deficiency,  it  will 
endeavour  to  rend  the  s|)ecificalion  as  defining 
such  an  article  as  has  in  fact  attained  a  practical 
success. 
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Specification — Continued. 

Letters  patent  were  granted  to  the  patentee, 
whose  claim  was  :  "  A  galvanic  battery  having  the 
space  between  its  positive  and  negative  electrodes 
filled  with  a  semi-solid  or  plastic  exciting  agent 
in  two  layers,  the  one  layer  in  contact  with  the 
negative  electrode,  having  depolarising  agents 
intermixed  therewith,  and  the  other  layer  in 
contact  with  the  positive  electrode,  having  no 
such  depolarising  agents." 

From  the  body  of  the  specification  the  de- 
polarising layer  was  to  be  made  of  ingi-edients 
of  some  such  sort  as  that,  when  mixed  with 
two  parts  of  water,  a  semi-solid  would  be  formed, 
and  that  the  depolarising  layer  was  to  contain 
some  hygroscopic.  The  exciting  agent  ought 
to  be  made  of  some  materials  which  would  set 
to  the  conditi'on  of  a  semi-solid,  so  that  the 
temporary  core  could  be  removed.  The  important 
feature  of  his  invention,  he  said,  was  '•  the  inter- 
position between  the  two  electrodes  of  two  layers 
such  as  I  have  above  described."  The  plaintiffs' 
battery  for  some  reason  attained  a  commercial 
success  never  attained  before.  The  owners  of  the 
patent  brought  an  action  against  the  defendants 
for  infringement. 

Held — that  the  claim  was  not  too  wide,  being 
for  a  class  of  batterj-  defined  by  the  limitations 
contained  in  the  specification ;  and  that  there 
was  novelty,  and  good  subject-matter. 

Decision  of  Buckley,  J.  (19  R.  P.  C.  113) 
reversed. 

Patent     Exploitation,     Ld.    r.    Siemens 
[Brothers  &  Co.,  Ld.,  (1903)  20  R.  P.  C.225 

— C.  A. 

42.  Action  for  Infringement  —  Electrical 
Meters  —  Thompson-IIomton  Meter — Additional 
Slnint  Coil — Old  Contri ranee  apjdied  in  a  Manner 
not  within  SpeciJicution.~\ — The  essence  of  the 
plaintiff's  invention  was  an  improvement  in  elec- 
trical meters,  in  which  the  movement  was  obtained 
from  the  current  to  be  measured,  and  he  insured 
that  result  and  guarded  against  any  movement 
resulting  from  the  current  in  the  added  coil  by 
providing  that  such  current  should  go  direct 
from  the  main  to  the  return  conductor  without 
going  through  the  mercury  armatm-e.  While  im- 
proving electric  meters  by  rendering  them  more 
sensitive  to  light  loads, the  plaintiff  so  constructed 
them  as  to  involve  risk  of  their  registering  when 
no  lamp  current  was  passing.  The  plaintiff's 
meter  registered  current  only  and  did  not  include 
the  case  of  an  energy  meter.  The  defendants,  in 
order  to  increase  their  magnetic  field,  intro- 
duced a  coil  into  the  shunt  passing  through  the 
armature.  The  effect  of  this  was  to  have  a 
constant  standing  field  interacting  with  the 
rotary  field,  and  so  to  give  a  torque  to  the  meter 
even  when  no  lamp  current  was  [jassing.  The 
defendants  led  the  current  through  the  arniatui'C, 
which  a  peison  was  told  by  the  plaintiff  not  to 
do.  The  meter  was  thus  rendered  more  sensitive 
to  a  feeble  lamp  current  and  registered  when 
only  one  lamp  was  lighted.  In  the  defendants' 
meter  the  torque  was  always  constant  whether 
lamp  current  was  passing  or  not,  while  in  the 
plaintift''s  meter  the  initial  torque  when  no  lamp 
current  was  passing  was  zero,  and  for  a  time  the 


torque  increased  proportionately  to  the  number 
of  lamps. 

Held — that  this  application  to  a  Thompfon- 
Houston  meter  of  an  additional  shunt  coil  did 
not  constitute  an  infringement  of  the  plaintiff's 
patent;  that  the  defendant  had  made  use  of  an 
old  contrivance — an  additional  coil — and  had 
applied  it  in  a  manner  which  was  not  within  the 
plaintiff's  specification,  and  in  which  the  plaintiff 
told  a  person  not  to  do  it  ;  and  that,  therefore, 
the  defendants  had  not  infringed. 

Decision  of  Eady,  J.  (19  R.  P.  C.  147)  affirmed. 

De  Ferranti  v.  British  Thomson-Houston 
[Co.,  Ld.,(1903)  20  R.  P.  C.  308— C.  A. 

43.  Action  for  Infrint/entent — Claim  too  wide 
— Suhject-matter.'\ — An  amended  specification 
ought  to  be  construed  without  reference  to  parts 
struck  out ;  but,  if  the  Court  is  asked  to  draw 
inferences  of  probabilities,  .w/«iZ?,  such  parts  may 
well  be  considered. 

The  plaintiffs  brought  an  action  against  the 
defendants  to  restrain  the  infringement  of  a 
patent  which  related  to  boxes  or  covers  for 
electricity  sup})ly  mains.  The  object  of  the 
invention  was  to  avoid  dangers  and  incon- 
veniences attaching  to  short  circuiting.  If  two 
boxes  containing  the  fuses  were  near  one  another, 
and  were  both  open  at  the  same  time,  there  was 
occasionally  a  danger  of  short  circuiting.  This 
was  a  thing  to  be  avoided.  The  patent  was  for 
"  the  construction  and  arrangement  of  electrical 
fuse  or  cut-out  boxes  or  covers  which  auto- 
matically prevent  access  being  obtained  to  more 
than  one  main  at  a  time."  The  invention  con- 
sisted in  arranging  the  boxes  which  contain  them 
back  to  back,  at  such  a  distance  from  one 
another,  fixed  upon  a  base,  so  that  not  more 
than  one  box  could  be  open  at  a  time.  So  long 
as  one  of  the  two  boxes  was  closed,  and  one 
only  open,  the  danger  of  short  circuiting  was 
obviated. 

Held — that  upon  a  true  construction  of  the 
specification  the  claim  was  not  confined  to  boxes 
of  the  make  and  arrangement  shown  in  the  body 
of  the  specification,  but  extended  to  any  set  of 
boxes  provided  that  only  one  of  the  set  could  be 
opened  at  once ;  and  that  the  claim  was  too 
wide  and  the  patent  invalid. 

Semhle,  also  there  was  no  subject-matter. 

Decision  of  Byrne,  J.  (19  R.  P.  C.  409) 
reversed. 

Reason  Manufacturing  Co.,  Ld.  v.  E.  F. 
[MoY,  Ld.,  (1903)  20  R.  P.  C.  205— C.  A. 

44.  Actionfor  Infringement — "  Seltzogoies  " — 
^'  iSparJilets." — In  an  infringement  action  it 
appeared  that  the  plaintiff's  claim  was  for  "an 
ai)i)ai'atus  for  the  direct  saturation  of  gaseous 
liquids,  consisting  substantially  of  a  syphon  head 
fixed  permanently  on  the  bottle  and  closed  at  its 
upper  part  by  a  screw  cap  or  stopper  carrying  a 
tube  into  which  is  introduced  ...  a  cartridge 
containing  compressed  or  liquefied  gas,  which  is 
to  be  g  adually  emitted  through  an  indicator  dip 
tube  by  means  of  a  screw  threaded  rod  fixed  in 
the  cap  or  stopper." 
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Held — that  the  i)laintiff's  claim  covered  only 
the  details  of  the  particular  apparatus,  and  not 
any  form  of  apparatus  for  holding  and  dis- 
charging a  movable  cartridge  capable  of  aerating 
the  liquid — in  which  case  the  validity  of  the 
patent  must  have  been  argued  ;  and  that,  there- 
fore, as  the  defendant's  apparatus  was  differently 
constructed,  there  was  no  infringement. 

Crocker  r.  Aerators,  Ld.,  (1903)  20  K.  P.  C. 
[(i21— Buckley,  J. 

45.  Action  for  Infrlnrjement  —  Tiihei^ — Coin' 
2>re.ssinff,  Sliajjing^  and  Drawing  Metal  Tuhes.'\  — 
The  plaintifE  was  the  owner  of  a  patent  for  pro- 
ducing metal  tubes  by  forcing  softened  metal 
over  a  rod  ;  the  novelty  of  his  device  consisted 
of  the  means  used  for  water-cooling  the  metal 
and  expelling  the  iron  rod. 

The  defendants  contested  the  validity  of  the 
patent  on  the  ground  that  the  water-cooling  and 
expelling  apparatus  were  not  intended  to  be 
included  in  the  words  "  pressing,  sha[)ing  and 
drawing  of  tubes  and  means  and  apparatus 
therefor." 

Held — that,  although  the  specification  was 
not  well  worded,  the  water-cooling  and  expelling 
were  included  in  the  first  claim,  and  that  the 
patent  was  valid. 

Decision  of  C.  A.  (18  R.  P.  C;.  339)  reversed. 

Decision  of  Buckley,  J.  (17  R.  P.  C.  569) 
restored. 

Tubes,    Ld.    v.  Perfecta    Seamless   Steel 
[Tube   Co.,   Ld.,   (1903)   20  K.    P.   C.  77— 

H.  L.  (E.). 

46.  Action  for  Infringement — Sufficiency  of 
JJc.tcrijjtion  in  Siiecijication — lEssential  Feature 
Shoivn  in  Drawings,  hut  not  in  Letterpress.'] — 
The  essential  feature  of  a  patent  (the  position  of 
the  centres  of  certain  levers)  was  originally 
sh  -wn  both  in  the  drawings  and  the  letterpress. 
In  amending  the  specification  by  striking  out 
one  claim  th'3  drawings  were  not  altered,  but 
the  letterpress  relating  to  the  position  of  the 
levers  was  struck  out. 

Held — that  the  invention  was   insufficiently 

described    in    the    specification,    and    that    the 

letters  })atent  were  therefore  invalid. 

George  Hattersley  &  Sons,  Ld.  r.  George 

[Hodgson,  Ld.,   (1903)   20  R.  P.    C.   591— 

Kckewich,  J. 
See  No.  49,  infra. 

47.  "  Phonograph  Jiecords."] — The  first  claim 
in  the  plaintiff's  specification  was  for  'the  pro- 
cess of  producing  copies  of  phonograjih  records 
by  forcing  a  blank  of  suitable  material,  softening 
when  heated,  against  the  record  surface  of  an 
indented  matrix  by  lieated  fluid,  as  steam  or  the 
like,  under  i)rcssure,  until  the  blank  is  softened 
and  an  impression  has  been  taken,  and  then  con- 
tiniting  the  ])ressiire  by  means  of  a  cooling  fluid, 
as  ail',  until  the  blank  hardens." 

Held — that  the  plnintifFs'  patent  was  confined 
to  the  particular  combination  dcsciibed  ;  and 
that  the  defendants'  apparatus,  which  differed 


from  it  in  several  particulai's  («..'/.,  in  cooling  by 
water  and  not  air,  and  in  providing  specially  for 
the  escape  of  air  from  between  the  matrix  and 
the  blank),  was  not  an  infringement. 

Decision  of  Buckley,  J.  (20  R.  P.  C.  705) 
affirmed. 

Larbert  Co.  r.  International  Phonograph 

[Indestructible  Record  Co.,  Ld.,  (1904) 

21  R.  P.  C.  247— C.  A. 

48.  jVoreltg —  Utility.]— The  plaintiffs  v,ere 
I  he  owners  of  a  patent  for  "  im|)rovement3  in 
attaching  bindings  to  the  brims  of  hats,"  in  the 
speciflcation  of  which  they  stated  that  the  inven- 
tion consisted  "  in  fitting  a  hat  having  a  stiff, 
curled,  or  rolled  brim  with  a  binding  "  by  par- 
ticular stitching  and  a  process  called  by  them 
"snapping  over"  ;  and  that  the  invention  also 
consisted  of  a  machine,  and  the  method  of 
attaching  the  binding  by  means  of  the  machine. 

Their  first  claim  was  for  '"the herein  described 
method  of  attaching  to  a  hat  having  a  stiff, 
curled  or  rolled  brim  a  binding,  &c.,  substantially 
as  specified." 

Held — that  upon  the  true  construction  this 
was  only  a  claim  for  attachment  by  means  of 
the  machine,  and  ilid  not  (as  the  defendants 
contended)  include  attachment  by  hand  sewing  ; 
and  that,  upon  the  facts,  novelty  and  utility 
were  established  in  respect  of  all  the  claims,  and 
that  the  defendants  had  infringed. 

Decision  of  Buckley,  J.  (20  R.  P.  C.  .J29) 
affirmed. 

Gammons  r.  Battersby,  (1904)  21  R.  P.  C.  322 

— C.  A. 

49.  Specification  amended  hy  deleting  part — 
Words  deleted  not  to  he  looked  at.] — Where  a 
specification  has  been  amended  by  deleting 
portions  of  it,  the  portions  so  deleted  cannot  be 
looked  at  on  a  question  as  to  the  construction  of 
the  amended  specification. 

Inglis  V.  Butterti  (1878)  3  Apj),  Cas.  5.52 — 
H,  L.  (Sc.)  followed. 

Hattersley  &  Sons,  Ld.  v.  Hodgson,  (1904) 
[21  R.  P.  C.  517— C.  A. 
See  No.  4(),  sujira. 

See  also  Nos.  78,  107,  117,  119,  123,  129, 
infra. 

(3)  Discouformity. 

51.  Validity  —  Anticipation  —  Precious  Deci- 
sions as  to  same  Patent.] — In  1890,  letters  patent 
were  granted  to  W.  for  "  Improvements  in  rubber 
tyres  and  metal  rims  or  felloes  (if  wheels  for 
cycles  and  other  light  vehicles."  The  Pneumatic 
Tyre  Company,  in  whom  this  patent  had  Ijecome 
vested,  brought  an  action  for  infringement 
against  E.  &  S.,  trading  as  the  L.  Company. 
The  defendants,  in  addition  to  special  defences 
and  counterclaims,  denied  infringement,  novelty, 
utility,  subject-matter,  and  that  W.  was  the 
first  inventor,  and  alleged  disconfoi-mity.  They 
alleged  (^inter  a/ia}  aniicijjation  bv  a  specifica- 
tion of  Burton  and  Shaw  (No.  1412  of  1871)  for 
"  Improvements  in  wheels  for  traction  engines." 
Prior  to  the  commencement  of  the  action,  W.'s 
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patent  had  been  held  valid  in  an  action  of  Tfie 
Pneumatic  Tyre  Co.,  Ld.  v.  CassioeZ?,  in  which  the 
question  of  discont'ormity  had  been  decided  ;  and, 
before  trial,  the  same  question  had  been  decided 
in  favour  of  the  patent  in  The  Pmumatlc  Tyre 
Co.,  Ld.  V.  The  East  London  Rubber  Co.,  Ld. 

Held — that  the  evidence  not  having  established 
different  findings  to  those  in  the  previous  actions, 
the  decisions  as  to  disconformity  were  binding 
on  the  Court,  and  must  be  followed  ;  also  that 
the  patent  had  not  been  anticipated,  and  was 
good,  and  had  been  infringed.  Judgment  was 
given  for  the  plaintiffs  upon  the  claim  and 
counterclaims. 

Pneumatic  Tyre  Co.,  Ld.  v.  Leicester  Pneu- 

[matic  Tyre  and  Automatic  Valve  Co., 

(1898)  15  R.  P.  C.  158— Kennedy,  J. 

And  see  Xo.  115,  infra. 

62.  VaUdity.'] — In  1894,  letters  patent  were 
granted  for  "  Improvements  in  adjusting  the 
driving  chains  for  bicycles  and  other  velocipedes." 
The  first  claim  was  for  "  the  improvements  in 
driving  chain  adjusting  mechanism  of  veloci- 
pedes hereinbefore  described  and  illustrated  in 
the  accompanying  drawings,  that  is  to  say, 
making  the  ends  of  the  arms  or  branches  of  the 
chain  stay  hollow  or  tubular  and  longitudinally 
slotted  on  their  inner  sides,  and  arranging  on 
the  ends  of  the  driving  wheel  spindle  carrier 
blocks  for  taking  into  and  working  in  the  said 
hollow  or  tubular  ends  of  the  chain  stay,  the 
sail!  carrier  blocks  being  moved  in  the  hollow  or 
tubular  chain  stays  in  the  ways  hereinbefore 
described  and  illustrated."  By  his  fifth  claim, 
the  patentee  claimed  "the  combination  with  the 
chain  adjusting  gear  for  velocipedes  hereinbefore 
described  and  claimed,  when  used  with  semi- 
circular or  semi-elliptical  chain  stay  arms,  of 
foot  steps  of  the  kind  hereinbefore  described  and 
illustrated  in  Figures  22,  23  and  21:  of  the 
accompanying  drawings."  The  provisional  speci- 
fication contained  no  reference  to  the  foot  steps. 
In  1897,  a  company,  who  were  then  the  registered 
owners  of  the  letters  patent,  commenced  an 
action  against  another  company  for  infringe- 
ment of  the  same,  alleging  claim  1  to  be 
infringed.  The  defendants  denied  infringement, 
and  alleged  want  of-  novelty  (setting  up,  inter 
alia,  prior  publication  by  a  specification  of 
Palmer  in  1889),  want  of  subject-matter,  and 
ilisconformity.  The  defendants'  arrangement  had 
a  chain-stay  with  a  tubular  cud  which  had  two 
slots  in  it,  one  at  the  side  through  which  the 
end  of  the  driving-wheel  spindle  passed,  and  one 
underneath  for  manipulating  a  nut  which  screwed 
on  the  end  of  the  spindle  inside  the  tubular  chain- 
stay  ;  on  the  side  of  the  latter  nearest  the  wheel 
a  drawbolt  was  screwed  on  the  si)indle.  The 
plaintiffs  contended  that  the  defendants  had  in 
substance  their  carrier-block.  Draw-bolts  in 
chain-adjusting  mechanism  were  old.  Palmer 
having  them  in  his  invention. 

Held — at  the  trial,  that  the  defences  of  dis- 
conformity and  of  want  of  subject-matter  failed, 
and  that  the  patent  was  valid  and  had  been 
infringed.    A  stay  was  granted  upon  terms. 


The  defendants  appealed. 

Held,  by  C.  A.,  that  the  invention  claimed 
in  claim  1  was  the  combination  of  the  improved 
tubular  end  of  the  chain  stay  with  the  particular 
adjusting  apparatus  of  which  the  carrier-block 
was  the  essential  feature ;  that  the  defendants 
had  not  infringed,  and  that  the  patent  was  bad 
for  disconformity,  inasmuch  as  what  was  claimed 
in  claim  5  was  not  shadowed  forth  in  the  pro- 
visional specification. 

The  appeal  was  allowed,  with  costs  in  both 
Courts. 

Osmonds,  Ld.  c.  Balmoral  Cycle  Co.,  Ld., 
[(1898)  15  R.  P.  C.  505— C.  A, 

53.  Action  for  Infringement — Several  Patents 
— Prior  Graiit — Utility.'] — The  plaintiffs,  in 
whom  five  patents  had  become  vested,  brought 
an  action  against  the  defendants  for  infiingement 
of  the  same.  Two  patents  were  not  gone  into  at 
the  trial  and  three — viz.,  Candy's  patent  and 
Stubbs'  two  patents — were  gone  into.  Candy's 
specification  had  been  amended,  and  it  was  said 
that  as  amended  it  was  bad  for  disconformity. 
This  patent  was  for  improvements  in  velocipedes 
and  other  wheeled  vehicles,  but  the  present 
action  related  to  cycle  wheels.  In  the  pro- 
visional specification  there  was  a  reference  to  a 
longitudinally  split  cover  or  jacket  to  be 
fastened  to  the  rim  of  the  wheel,  either  inside  or 
outside,  by  means  of  hooking  devices.  It  was 
contemplated  that  one  edge  of  the  cover  might 
be  fastened  to  the  other  by  hooking,  and, 
further,  that  the  cover  might  be  attached  to  the 
rim  by  expansion  against  the  overhanging  sides 
of  the  metallic  rim.  In  the  complete  specifica- 
tion claim  11  was  for  "the  attachment  of  the 
jacket  to  the  rim  bj^  means  of  the  said  jacket 
being  moulded  or  formed  so  that  the  edge  or 
edges  of  the  jacket  may  just  fit  into  the  rim 
substantially  as  described." 

Held — that  if  between  the  respective  dates  of 
the  provisional  and  complete  specification  the 
inventor  discovered  that  he  coidd  dispense  with 
overhanging  edges,  he  was  entitled  in  the  com- 
plete specification  to  describe  his  invention 
without  claiming  as  a  necessary  part  of  it  such 
overhanging  edges  to  the  rim ;  and  that  it 
appeared  tliat  the  essential  matter  referred  to 
in  the  provisional  specification  was  the  holding 
on  by  means  of  pneumatic  pressure  alone,  and 
that  the  complete  specification  was,  in  t  his 
respect,  within  the  provisional. 

In  one  form  of  Candj^'s  invention  was  to  be 
found  a  jacket  with  its  edges  strengthened  by 
the  insertion  of  a  metal  rim  or  cord,  or  by 
cemented  canvas,  the  edges  of  the  jacket  being 
fastened  together  by  hooks  and  eyes  inside  the 
rim,  and  one  edge  being  attached  to  the  rim  by 
means  of  cement,  the  whole  being  held  in  place 
by  means  of  pneumatic  pressure  or  inflation  of 
tlie  inner  tube.  In  the  defendants'  tyre  was  to 
be  found  a  jacket  with  a  series  of  opposing 
hooks  on  its  edges,  such  hooks  being  cemented 
into  the  jacket  so  as  to  form  continuous  edges,  or 
a  continuous  hook,  partlj'  yielding  and  partly 
unyielding,  the  continuous  edges  or  hooks  engag- 
ing with  one  another,  with  the  intention  that 
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metal    hook    should    engage   with    metal  hook 

throughout. 

Held— that  the  object  and  result  of  what 
the  defendants  did  was  to  fasten  the  edges  of  the 
jacket  by  means  of  opposing  hooks,  instead  of  by 
means  of  opposing  hooks  and  eyes,  and  this  was 
making  use  of  an  exact  mechanical  equivalent ; 
and  though  the  defendants'  tyre  might  be  an 
improvement  upon  the  plaintiffs',  nevertheless  it 
was  an  infringement. 

In  Stubbs'  patent  the  essence  of  the  invention 
was  to  have  a  tyre  with  edges  transversely  rigid 
and  laterally  elastic,  and  this  was  attained  by 
lapping  the'^edges  of  the  tyre  over  zig-zag  vi'xxQ, 
in  the  one  patent  simply  zig-zagged  flat,  and  in 
the  other  zig-zagged  flat  and  then  turned  over  so 
as  to  form  a  continuous  and  alternating  series  of 
hooks.  In  each  case  the  wire  was  secured  into 
the  overlapping  edges  of  the  tyre. 

Held— that  the  defendants  had  taken  exactly 
the  invention  so  far  as  the  method  of  stiffening 
the  edges  and  forming  the  hooks  was  concerned, 
but  instead  of  hooking  the  tyre  into  the  rim  they 
hooked  one  edge  of  the  tyre  into  the  other  ;  that 
they  had  infringed  claim  1  of  Stubbs'  for  the 
tyre,  though  they  did  not  infringe  claim  2  ;  that 
there  was  no  want  of  utility  ;  and  a  certificate 
that  the  validity  of  three  patents  came  in  question 
should  be  gi-anted. 

Birmingham   Pneumatic    Tyre  Syndicate, 
[Ld.  v.  Reliance  Tyre  Co.,  (1902)  19  R.  P.  C. 

298— Byrne,  J, 

54.  Actidit  for  Itifr'tngement — Sulject-maiter — 
Mcrlnni'ical  Equivalents.^ — The  plaintiffs  owned 
a  patent  for  certain  "  improvements  in  shuttle 
box  mechanism  for  looms." 

In  weaving  the  body  and  border  of,  e.g.,  a 
1  aiidkerchief,  two  different  cylinders  come  into 
operation,  and  the  essence  of  the  plaintiffs' 
invention  was  to  effect  the  change  from  one 
cylinder  to  the  other  without  any  intermediate 
inechiinism  such  as  had  always  previously  been 
employed  ;  it  had  also  certain  other  lesser 
advantages. 

In  practice  the  i)laintitTs  had  dei>arted  slightly 
From  the  details  described  in  the  specification  ; 
they  claimed,  however,  that  such  departure  was 
a  matter  of  detail  only  and  not  of  principle. 
The  defendants  employed  a  machine  similar  to 
the  [)laintiffs'  machine  as  actually  made. 

Held — that  the  plaintiffs'  patent  was  valid, 
but  that  the  defendants  had  not  infringed  it. 
The  [jlaintiffs  had  only  discovered  a  way  in 
which  ime  cylinder  could  be  made  to  operate  on 
another  ;  and,  whore  a  specific  mechanical  im- 
provement is  claimed,  the  claimant  must  be 
strictly  held  to  the  particular  mechanical  device 
which  he  has  claimed  for  effecting  his  object. 
WiiiTi:  AND  Others  r.  Hartley  and  Others, 
[(1908)  20  R.  P.  C.  265— Hall,  V.-C. 

55.  All  Clttiiiiti  .•<trui-k  out  One  innemled  — 
Vmianee  hetwcen  it  and  Pvorinioiud  Specijiea- 
tion  —  Inralidifi/.] — Upon  an  apiilication  for  a 
patent  an  opponent  submitted  that  the  iuveu- 


ticm  had  already  been  patented,  and  the  Comp- 
troller-General refused  to  allow  any  of  the  four 
claims  ;  he,  however,  allowed  one  of  them  to 
be  amended,  so  as  to  define  the  invention  more 
precisely. 

Held — that  to  allow  the  patent  would  be  to 
allow  something  entirely  different  from  anything 
described  in  the  i)rovisional  specification,  and  to 
allow  a  claim  for  a  process  by  the  introduction 
of  new  and  particular  machinery  ;  and  that  the 
patent  must  not  be  sealed. 
In  re  Lancaster's  Application  for  a 
[Patent,  (190:^)  20  R.  P.  C.  3«6— Sir  E.  Carson, 
^  S.-G. 

56.  Action  for  Infri)igenie?d  —  "  Iniprorenieut 
in  Bolbie.'i^—UtiHt!/.]— The  plaintiff  was  the 
owner  of  a  patent  for  "  improvements  in  dobbics, 
or  apparatus  for  operating  the  healds  of  looms 
for  weaving."  The  defendants  had  unsuccess- 
fully in  the  Court  below  attacked  the  patent  on 
the  grounds  of  anticipation,  disconformity  and 
want  of  utility  ;  upon  appeal  they  relied  on  the 
last  two  grounds. 


Held — that  the  appeal  failed. 

A  patent  is  not  bad  for  disconformity  merely 
because  mere  steps  in  the  method  are  altered, 
so  long  as  they  are  not  in  any  way  matters 
essential  to  the  nature  of  the  invention  as  stated 
in  the  provisional  specification.  Similarly,  a 
total  omission  does  not  amount  to  disconformity, 
uidess  it  is  an  omission  which  goes  to  the  essence 
of  the  invention. 

Wo  dward  v.  Sanmm  ((1887)  i  R.  P.  C.  166— 
per  Cotton,  L.  J.)  approved. 

It  is  not  necessary  that  a  patent  should  be 
shown  to  be  useful,  or  an  improvement  on 
previous  machines,  in  every  respect  or  for  every 
part  of  the  process  :  it  is  sufficient  if  it  be  useful 
for  some  purposes,  and  the  amount  of  utility 
need  not  be  very  great. 

Decision  of  Wills.. I.  ((lilOl)  18  R.  P.  C.  481) 
affirmed. 

Ward  Bros.  r.  James  Hill  &  Son,  (190S)  20 
[R.  P.  C.  189— C.  A. 

57.  JiecordfioH  —  Petition  for  Dixconformity 
heticeen  Provisional  and  Comjdete  Speeijieation.] 
— A  patentee  is  at  liberty  to  describe  in  his  coin- 
plete  specification  a  method  of  carrying  out  his 
invention  different  from  that  given  in  the  pro- 
visional specification,  provided  that  the  new 
method  is  really  wiUiiu  the  invention  of  which 
the  nature  is  described  in  the  provisional  specifica- 
tion ;  and  the  question  is  one  of  fact. 

Woodward  v.  Sansnm  ((1887)  4  R.  P.  C  16(!) 
followed. 


71.") 
127 


Decision  of  Bucklev,  .1.  ([1903]  2  Ch. 
L.  J.  Ch.  47  ;  r.2  W."  R.  63  ;  89  L.  T. 
R.  P.  C.  r)!:"))  reversed. 

In  re  Geipel's  Patent,  (^19o4)  21  R.  1'.  C.  :{79 

i  [— C.  A. 

1  See  also  Xos.  72,  89,  93, 113,115,132,  infra. 
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II.  GKANT:  APPLICATION  AND  OPPOSITION. 

58.  Claim — General  Claim — Master  Patent  — 
Pioneer  Inrention — Eridenee  of  eauding  State  of 
Knoicledge.'] — If  an  attempt  is.  made  to  limit 
siibse(iueut  patents  by  the  bmguage  of  a  general 
rlaim  upon  the  gvoai;d  that  the  patent  is  a 
master  patent  and  is  for  a  pioneer  invention,  it 
is  the  duty  of  the  pei'son  maintaining  that  con- 
tention to  support  it  before  the  Comptroller  Vjy 
evidence,  unless  the  parties  agree  as  to  the  exist- 
ing state  of  knowledge. 

In  re  Southwell  and  Head's  Application 

[for  a  Patent,  (1899)   16  R.  P.  C.  3C)1 — 

Sir  R.  Webster,  A.-G. 

59.  Wight  to  he  heard  as  Ojijionejit — Interest 
in  Prior  Patent-  A  jipli  cation  to  Attorneg-General 
for  Directions  —  IMandamus — Patents,  Designs 
'and  Trade  Marlix  Act,  1883  (46  &  47  Vicl.r'.  57), 
.svf.  11,  9,5 —  Patents,  Designs,  and  Trade  Marhs 
Act.  1888  (51  &  52  Vict.  e.  50),  s.  4.]-  Opposition 
to  the  gi-ant  of  a  patent  under  sect.  11  fif  the 
Patents,  Designs  and  Trade  Marks  Act,  1883,  as 
amended  by  the  Patents,  Designs  and  Trade 
Marks  Act,*1888,  s.  4,  on  the  ground  that  the 
invention  has  been  jjatented  in  this  country  on 
an  application  of  yo'ior  date,  can  only  be  made  by 
a  ]iersou  having  an  interest  in  the  earlier  jjatent. 
Where,  on  an  application  by  the  Comptroller  of 
Patents  to  the  Attorney-General  for  directions  in 
a  matter  of  doubt  or  ditticulty,  under  sect.  95  of 
the  first-mentioned  Act,  the  Attorney-General 
dii'ects  that  the  Comptroller  shall  not  hear  a 
particular  person  as  an  opponent  to  the  granting 
of  a  patent,  the  Court  will  not  grant  a  mandamus 
to  the  Comptroller  to  hear  such  person. 

Reg.  r.  Comptroller-General  op  Patents, 

[Ex  parte  Tomlinson,  [1899]    1  Q.  B.  909  : 

(58  L.  J.  Q.  B.  568  ;  47  W.  R.  567  ;  80  L.  T.  777; 

15  T.  L.  R.  310  ;  16  R.  P.  C.  233— C.  A. 

60.  Pule  as  to  Persons  entitled  to  he  heard — 
Patents,  Desiifns  and  Trade  Marhs  Act,  1883  (46 
&  47  Vict.  r.  57),  s.  II. J— If  there  has  been  a 
hona  fide  attempt  to  cany  out  an  invention 
sought  to  be  protected  by  the  person  who  desires 
to  be  heard  in  opposition,  and  proof  that  he  may 
be  danniified  or  affected  by  the  application  which 
he  desires  to  opjiose,  he  is  entitled  to  be  heard. 
This  is  a  rule,  not  an  exhaustive  one,  for  the 
guidance  of  the  Office. 

In  re  Meyer's  Application  for  a  Patent, 
[(1899)  16  R.  P.  C.  526— Sir  R.  Webster,  A.-G. 

61.  Secret  Process —  Cu-ownern — Rigid  to  use  In- 
vention— Injunction.l — Each  co-owner  of  a  secret 
process  or  invention  may,  in  the  absence  of  con- 
tract, use  the  knowledge  which  he  yiossesses 
■without  the  consent  of  the  other  co-owners. 

Heyl-Dia  c.  Edmunds,  (1900)  48  W.  R.  167  : 
[81  L.  T.  579— Kekewich,  J. 


justified  upon  the  ground  of  improvement  and 
it  being  right  to  protect  in  that  case  both  the 
public  and  the  prior  patentee  by  a  specific 
reference  to  his  invention,  such  specific  reference 
should  be  made. 

In  order  to  determine  whether  or  not  a 
specific  reference  or  a  general  disclaimer  is 
required  what  the  invention  is  in  each  case  must 
be  grasped. 

There  is  a  broad  distinction  between  a  state- 
ment of  what  is  the  result  of  the  knowledge  of  the 
public  and  a  specific  reference  to  a  specification 
by  name. 

Where  there  is  notsuflacient  identity  to  justify 
a  specific  reference,  a  disclaiming  statement 
incorporating  the  substantial  words  of  the  claim 
should  be  made. 

In  re  Newton,  (19U0)  17  R.  P.  C.  123— Sir  R. 

[Webster,  A.-G. 

64.  Collusion—  Delay — laic  Cfficer^s  Juris- 
diction to  Direct  Sealinq — Patents,  Designs 
and  Trade  Marhs  Act,  1883  (46  &  47  Vict. 
e.  57),  s.  12  (3)  («).]— Where  the  delay  of  the 
grant  of  a  patent  has  been  purposely  brought 
about  for  an  ulterior  object — e.g.,  to  obtain  a 
grant  in  the  United  States — the  law  officer  has  no 
juiisdiction  under  sect.  12  (3)  {<t)  of  the  Act  of 
1883  to  give  a  direction  that  a  patent  should  be 
sealed. 
In  re  a.  B.'s  Application  for  a  Patent, 

[(1902)  19  R.  P.  C.  556— Sir  E.  Carson,  S.-G. 

65.  Sperijication — Time  for  tearing  Complete 
\  — Coinjttroller's  Power  to  e.rtend  Time — Collusive 
I  Apjflieation  refused — Agent  lending  himself  to 
I  an  Opposition  which  is  not  Genuine — Patents, 
'  Desiqns   and    Trade  Marhs   (^Amendment    Act). 

1885  (48  &  49  Vict.  c.  63),  s.  3.]— When  the  time 
fixed  by  the  Act  of  Parliament  for  sealing  a 
patent  expires  by  reason  of  opposition  being 
entered,  no  pHtent  can  be  sealed  without  an  order 
from  the  law  officer  that  the  time  shall  be  ex- 
tended. If  the  opposition  is  bogus  and  collusive, 
the  law  officers  have  no  power  whatever  to 
extend  the  time  under  the  statute.  If  in  any 
case  there  is  r<  asonaVjle  ground  for  supposing 
that  any  chartered  agent,  or  any  agent  who 
practices  before  the  Comptroller,  lends  himself 
to  the  entering  of  an  opposition  which  is  not  a 
genuine  opposition,  or  is  one  made  in  collusion 
with  the  applicant  for  the  patent,  the  matter 
will  be  reported  to  the  Board  of  Trade  to  take 
such  steps,  if  any,  as  they  may  think  proper 
under  the  circumstances.  The  result  of  the 
refusal  of  such  extension  of  time  is  a  very 
serious  matter,  because  if  the  time  is  not  ex- 
tended the  patent  cannot  be  sealed,  and  the 
applicant  may  lose  the  whole  advantage  of  his 
invention. 

In  re  an  Application  for  a  Patent  by  A.  B.- 
[(1902)  19  R.  P.  C.  403— Sir  E.  Carson,  S.-G- 


62.  Suhstantial Idcntit  11  hetirernl wo  Inventions  66.  Iiiiproremrnt—rerg  small  Invention— 
— Improvement  —  Speeijie  Iteferenec-  General  \  General  Words  not  to  he  used  in  Claim.]— Where 
Di.M-laimcr — 7'V?'w.]  —  \Vhere  there  is  substantial  j  there  is  a  very  small  invention,  or  what  may 
identity  between  the  fundamental  parts  of  two  prove  to  be  a  very  small  invention,  care  must  be 
inventions,  but  a  difference  which  can  only  be  '  taken  that  the  patent  is  limited  to  the  actual 
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Grant :  Application  and  Opposition — Cuntinued.  | 

invention   itself.      Cases  are  to  be  deprecated 
where    the    applicants,   who    are    obtaining    a  \ 
patent  for  an  improvement  oq  previously  exist-  '■ 
ing   patents,   put   in   their   claim   any    general  ; 
words  which   maj'   in    any   sense   be   talcen   to 
include  in  their  patent  anything  that  has  been 
previously  patented,  as  such  patents  might   be 
made  use  of  fraudulently  to  ])revent  either  the 
public,   or   some   person   who   it   is    wished    to 
deter  from  so  doing,  from  using  previous  inven- 
tions by  pointing  to  general  words  which  would 
include     matters     which     have     been     already 
patented. 

Ix     RE    Hamilton's    Application    fok   a 
[Patent,  (1<JU2)  19  E.   P.    C.    33— Sir    E. 

Carson,  S.-G. 

67.  Prior  imtenting — Opponenth  Interest  in 
Prior  I'litent.]— An  opponent  is  not  entitled  to 
oppose  an  application  for  a  patent  upon  the 
ground  of  prior  patenting  unless  he  can  show  an 
interest  in  one  of  the  patents  upon  which  such 
further  gi-ound  of  opposition  is  based. 
In  re  J.  &  J.'s  Application  for  a  Patent, 

[(r.)U2)  ly  R.   p.  C.  555— Sir  E.  Carson,  S.-G. 


68.  Aj)2JUcatio)i  for    Protection    in    Foreign 
State  —  International    Conrention  —  Suhsequent 
Apj?Ucation  in  t/tis  Countri/  bij  another  Person- 
Later  Aijplication  hi/  Patentee  in  this   Country 
— I'atents,  Desigm  atul  Trade  Marhs  Act,  1883 
(46  &  17  Vict.  c.  57),  ss.  29,  snh-ss.  2,  6  ;  31  ;  103, 
siih-ss.    1,    2. J — Where   a   person   has   made   an 
application   m  a  foreign   State,   he   is  entitled  1 
under  sect.   103,  sub-sect.  1,  to  a  patent  for  his  ; 
invention  under  the  Patents,  Designs  and  Trade  | 
Marks  Act,  1883,  in  priority  to  other  applicants, 
antl  such  patent  or  registration  shall  have  the  1 
same  date  as  the  date  of  the  application  in  the  | 
foreign  State.     If  the  applicant  has  previously 
applied  to  a  foreign  State  he  has  two  alteina- 
tives,  and  may   take  which  he  likes  ;    he  may 
take  a  patent  to  run  from  the  date  nf  his  pridr 
ap[)lication  to  the  foi'cign  State  (which  will,  of 
course,  be  for  a  shorter  time,  having  regard  to 
the  time  that  has   expired   since  that);  or  he. 
may,  if  he  is  so  minded,  take  a  patent  to  run  for 
fourteen   years   from   the  date   of   his    Englisli 
application,     lie  is  entitled  to  the  former  under 
sect.  103  if  he  asks  for  it  ;  he  is  not,  btnuul  to  ask 
for  it,   but  he  is  entitled  to  it  if  he  does.     His 
election  of  exercising  the  option  to  which  he  is 
entitled  must  be  made  within  seven  months  from 
his  applying  for  protection  in  the  foreign  State 
with  wliich  the  arrangement  is  in  force. 

Sub-sect.  2  of  sect.  103  was  never  intended  to 
apply  to  all  cases  of  ])atents  where  the  patentee 
had  previously  obtained  a  patent  in  a  foreign 
country,  but  only  to  apply  it  as  part  of  the 
general  provisions' of  sect.  I(i3  in  cases  where  the 
patentee  was  availing  himself  of  the  privileges 
given  to  him  by  that  section. 

Ih-itish  Tannine)  Co.  v.  Groth  ((1890)  8  K.  P.  C. 
113,  122— Romer,  J.)  approved. 

On  February  28th,  1894,  the  pateiitco,  whose 
siiecessurs  in  title  were  the  plaiutitfs,  made  an 


application  in  the  United  States  in  respect  of  the 
invention  the  subject  of  the  patent. 

On  March  Ifith.  1891,  there  was  publication  at 
the  Patent  Office  Library  of  a  communication 
from  a  man  M. 

On  Se()tember  1st,  1894,  the  plaintifEs'  patentee 
lodged  his  application  in  common  form  in  this 
country  for  a  patent.  The  seven  months  limited 
by  sect.  103  expired  on  September  28th,  1894,  and 
before  that  time  this  patentee  had  not  sought  to 
avail  himself  in  any  way  of  the  section.  Sub- 
sequently, on  .June  20th,  1895,  he  was  desirous  of 
doing  so,  but  the  Patent  Office  declined  to  seal 
his  patent  as  of  the  date  of  his  foreign  applica- 
tion, namely,  February  28th,  1894. 
j  Held— that  the  Patent  Office  rightly  declined 
so  to  seal  his  patent  ;  and  that  the  date  of  the 
patent  was  conclusive  ;  and  that  therefore  it  was 
invalid  by  reason  of  anticipation,  as  M.'s  paper 
covered  the  whole  ground. 

Senihle,  also  there  was  no  subject-matter. 
Decision  of  Buckley,  J.   ([1902]   1  Ch.  494; 
71  L.  J.  Ch.  301  ;  50  W.  R.  361  ;  19  R.  P.  C.  213) 
1  affirmed. 

I  Acetylene    Illuminating    Co.    r.    United 
1      [Alkali  Co.,  72  L.  J.  Ch.  214  ;  20  R.  P.  C.  ■ 
1  161— C.  A. 

Two  other  appeals  raising  the  same  point  were 
j  dismissed  without  argument  ;  viz.  :  — 
Acetylene  Illuminating  Co.  t:  Giffre 
[Electro-Chemical  Co.  and  Acetylene 
Illuminating  Co.  r.  Thorn  and  Hoddle 
Acetylene  Co.,  (1903)  20  R.  P.  C.  286 -C.  A. 

69.  Conjidential  Pelationahip  —  liifiht  of  Ser- 
rant  to  take  out  Patents  in  his  own  yaiiie.]— The 
mere  existence  of  a  contract  of  service  does  not 
per  se  disqualify  a  servant  from  taking  out  a 
patent  for  an  invention  made  by  him  during 
his  term  of  service,  even  though  the  subject- 
matter  of  his  invention  is  germane  to  his 
employers'  business,  and  even  though  he  has 
made  use  of  his  employers'  time  and  servants 
and  materials  in  perfecting  his  invention,  and 
has  allowed  his  employers  to  use  the  invention, 
while  he  remained  in  their  employment.  But 
some  forms  of  confidential  employment  are 
inconsistent  with  such  a  right  on  the  part  of  the 
employee. 

The  plaintiiJ  had  fur  a  number  of  years  been 
the  manager  t)f  the  English  branch  of  an 
enginecringcompany. dealing  in  a  special  pattern 
of  pumps.  He  was  paid  a  very  high  salary,  and 
the  relationship  between  him  and  his  employers 
in  America  was  of  the  most  confidential 
character.  Upon  the  facts  the  judge  hekl  that 
the  degree  of  good  faith  due  from  him  to  his 
employers  was"  inconsistent  with  any  right  to 
kee|)  back  ideas  for  improvements,  iVc,  with  a 
view  to  his  personal  profit  at  the  expense  of  his 
emplovers  :  and  that  he  must  be  declared  to  be 
a  trustee  for  his  employers  oE  the  patents  taken 
out  by  him  during  liis  service. 
Worthington  Pumping  Engine  Co.  i'. Moore, 
[(19(13)  19  T.  L.  R.  84:  20  R.  P.  C.  1— j 
■-^  Byrne,  J.* 

Sec  also  Xus.  9,  87,  88,  147. 
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III.  SUBJECT-MATTER. 

(1)  Invention. 

70.  Petition    for    Bevocation  —  Fraud    i(po/i 
Riohtit  of  Petitioner— Pxtentx   c^'.,   Act,   1883, 
S.S-.26,  4  (c).]— In  1891,  two  patents  were  granted 
to N.,  one  on  December  4th,  for  "the  manufacture 
of  an  improved  compound  for  coating  walls  and 
other  surfaces,  and  for  the  production  of  casts  or 
mouldings,  and  for  analogous  purposes  "  ;  and  the 
other  on  December  7th  for  the  "  manufacture  of  j 
an  improved  compound  for  coating  walls  anil  ^ 
other  surfaces,  and  for  analogous  purposes."    In  ^ 
1894.  0.  snd  H.  presented  a  petition  for  revoca- 
tion of  these  patents,  and  it  was  held,  as  to  the 
earlier  patent,   that   C.  was  the  first  and  true 
inventor,  and  that  the  patent  had  been  obtained 
by  N.  in  fiaud  of  C'.'s  rights,  and  it  was  accord- 
ingly revoked  ;  but  no  order  was  made  as  to  the 
later  patent,  C.  having  abandoned  the  case  as  to 
that  patent.      A  patent   for   the   invention   to  [ 
which   the    revoked   patent   was    subseiiuently 
granted  to  C,  who  in  1895  presented  another 
petition  for  revocation  of  the  later  patent,  alleg-  j 
ing  the  same   grounds  as   before.     The   earlier  | 
parent  related  to  a  compound  formed  from  glue 
and   an   active   base,    whilst   the    later    patent 
related  to  a  compound  formed  from  glue  and  an 
inert  base,  and  the  processes  were  admitted  to 
be  identical . 

Held— that  the  process  being  C.'s  invention, 
he  might  have  taken  out  a  patent  to  cover  the 
combination  of  glue  with  an  inert  base,  and  that 
the  later  patent  was  also  obtained  by  N.  in 
fraud  of  O.'s  rights.  The  later  patent  was 
accordingly  revoked,  but  no  order  was  made  as 
to  costs. 

Re  Norwoods  Patent  (No.    2),    (1898)    15 
[R.  P.  C.  98— Stirling,  J. 


71.  Infrinffement.'\— This  was  an  action  for 
infringement  of  a  patent  for  a  protector  for  the 
air  tube  of  a  pneumatic  tyre.  The  specification 
described  and  claimed  a  strip  or  covering  of 
skin,  treated  or  cured  in  manner  well  understood, 
but  not  tanned  as  ordinary  leather,  placed  all 
round  the  air  tube  so  as  to  completely  protect 
the  same  between  the  air  tube  and  the  outer 
covering  of  the  tyre,  and  applied  to  the  tyre  in 
any  convenient  manner. 

i'he  defendant  denied  infringement  and  set 
up  want  of  novelty,  utility,  and  subject-matter  ;  ' 
he  also  alleged  insufficiency  of  the   complete  i 
specification  and  disconformity. 

Held— the  plaintifl's  patent  was  invalid  for 
want  of  suijject-matter,  antl  judgment  was  given 
for  the  defendant,  with  costs. 

Brassington  v.  Cox,  (1898)  15  R.  P.  C.  502— 

[Romer,  J. 

72.  Alleged  Anticipation  —  Variance  — 
Practice— Certificatex.]— This  was  an  action  for 
the  infringement  of  four  jiatents  (one  being  not 
relied  on  at  the  trial).  The  first  for  improve- 
ments relating  to  the  frame  of  cycle  saddles  ; 
the  second  foi"  improvements  in  the  boss  on  the 
pillar  of  the  cycle  ;  the  third  for  improved 
means  of  adjusting  the  tilt  of  the  saddle.    The 


defendants   denied    infringement,   and    alleged 
that  the  patents  were  invalid  on  various  grounds  ; 
No.  1,  on  the  grounds  of  want  of  novelty  and 
subject-matter,  anticipation,  want  of  utility  and 
insufficiencv  ;    No.  2.  on  the  grounds  of   want 
of    novelty'  and    subject-matter,    insufficiency, 
variance,  and  anticipation  ;  and  No.  3,  on  the 
grounds  of  anticipation,  want  of  subject-matter, 
variance,  and  prior  grant.      It  was  held,  a,t  the 
trial,  that  all  the  patents  were  valid,  and  had 
been  infringed,  the  first  patent  being  the  applica- 
tion of  an  old  principle  in  a  way  which  involved 
the   exercise   of   ingenuity  ;    as   to   the   second 
patent,  that  the  alleged  variance  from  the  pro- 
visional was  only  such  a  change  as  might  fairly 
follow  on  further  consideration  by  an  inventive 
mind  of  the  method  of  the  provisional  :  as  to 
No.  3  patent,  that  the  specification  alleged  as  a 
prior  grant  was  itself  invalid  on   the  ground  of 
variance.     Judgment  was  given  for  the  plaintiff, 
with  costs,  except  so  far  as  the  same  had  beeii 
1  increased   bv   the  inclusion   of  the  abandoned 
patent,  and  "the  order  certified  that  the  alleged 
prior  grant  was  invalid. 
I      The  defendants  appealed. 
i      Held— on  appeal,  that  the  first  patent  was 
1  valid,  since  the  words  at  the  end  of  the  first 
I  claim,  ''substantially  as  described  and  set  forth, 
I  limited   the    claim   for  use  in  base  frames  of 
:  a  trussed  beam  to    the  particular  manner  de- 
scribed in  the  specification,  and,  further,   that 
1  this   patent   had   been   infringed  ;    that,   as  to 
'  second  patent.  Figures  8,  9,  and  10  were  not 
''  within  the  provisional  specification,  and,  further, 
i  the  defendants  had  not  infringed  this  patent  ; 
;  and  that,  as  to  the  third  patent,  without  decid- 
,  inf-  the  question  of  vaUdity,  the  defendants  had 
i  not  infringed  it.     The  appeal,  as  regards  the  first 
i  patent,  was  dismissed  with  costs  ;  but,  as  regards 

the  second  and  third  patents,  it  was  allowed 
1  with  costs,  the  costs  to  be  taxed  as  if  there  were 

separate  actions. 

A  certificate  was  given  that  the  particulars  of 

objections  to  the  second  and  third  patents  were 

reasonable  and  proper. 

BROOKS  r.  LAMPLUGH,  (1898)  15  R.  P.  C^S3- 

And  see  No.  97,  infra. 


73  Action  for  Infrinc/ement.']— This  was  an 
action  for  infringement  of  a  patent  for  a  method 
of  cutting,  at  one  operation,  necktie  linings  by 
means  of  a  revolving  band-knife,  the  material 
being  clamped  firmly  between  two  templets  ot 
identical  form.  . 

Held— that  the   invention  claimed  was  n 

sufficient  to  form  the  subject-matter  of  a  paten 

being  merely  the  application   of  the  use  ot   a 

!  band-knife,  in  its  ordinary  function  as  a  cutter 

i  of  piles  of  substances,  by  applying  it  to  necktie 

linings,  when  such  linings  to  be  cut  were  clamped 

I  to"-ether  with  guides.   A  more  skilled  application 

of°  well-understood    tools   and    well-understood 

I  processes  is  not  patentable.    It  is  mere  ingenuity 

antl  not  invention. 

■Decision  of  Romer,  J.  and  C.  A.  ([1898] 
C.  A.,  15  R.  P.  C.  84  ;  14  T.  L.  R.  210)  affirmed. 
DREDGE  r.  PARNELL    (1899)  IG  R.  P.  C  025  ^ 
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74.  ( 'la  i  III  —  II  '/i  rt  lier  for  Ap]mrntu.<i  or  ProrrstR 
liifnniirnicnt.^ — Tlic  jiliiiiitiff's  patent  \v;is  an 
inveiiliunof  an  improved  case  into  whieli  moulds 
weic  placed.  The  case  must  be  strong,  and  the 
mould  need  not  be  so.  The  defendant  made  a 
strong  mould.  It  was  contended  that  the  defen- 
dant was  employing  plaintiif's  process. 

Held — that  the  plaintiff's  claim  was  not  for 
a  process,  but  for  an  improved  api)ai'atus  ;  and 
that  the  whole  object  was  to  secure  the  rigidity 
of  the  moulds  used  by  means  of  rings,  bolts 
or  stays,  and  that  the  defendant  had  not 
infringed. 

Decision  of  Bigham,  J.  (189S)  15  R.  P.  C.  663) 
aflirmcd. 

I'KTEES  V.  Owen,  (1890)  16  R.  P.  C.  S.3— C.  A. 

75.  Pr'tnc'iple — Mach'mox  intrndril  fo  proiiice 
Hip  xdiiiP  llexult — Th'inijs  coiiniioii  tii  hiifli  -A 
I'rinc'iplf  ciiniiof  hr  Patented  'The  Ap/dieatio/i 
id'  a  Prhu'iple  can.'\ — There  are,  and  there  must 
l)p,  when  the  same  subject-matter  is  being  dealt 
with,  and  when  machines  intended  to  produce  the 
same  result  are  being  dealt  with,  some  things 
which  must  be  common  to  both,  whether  theappa- 
ratus  in  question  is  an  infringement  or  not ;  but 
tlie  thing  to  be  considered  is  whether  or  not  the 
invention — the  thing  which  has  been  protected 
and  which  the  rest  of  mankind  are  prohibited 
from  using  for  the  period  during  which  the 
patent  lasts — has  been  taken  by  the  person  who 
is  alleged  to  have  infringed. 

That  there  is  any  principle  which  can  be 
claimed  as  a  j)rinciple,  as  distinct  from  the 
application  of  it  to  the  particular  machine,  is 
quite  outside  the  region  of  patent  law.  A  mere 
piinciple  cannot  be  appropriated  by  any  one  ; 
the  application  of  the  principle  can  only  be 
a[ipropriated. 

Pneumatic  Tyre  Co.,  Ld.  r.  Tubeless  Pneu- 

[matic  Tyre  and  Capon  Heaton,  Ld.  and 

Others,  (1899)  16  R.  P.  C.  77  ;  l.>  T.  L.  R. 

10.5— H.  L.  (E.). 

77.  J'nices.f — ]'aliditij.'\ — A  patent  was  taken 
out  to  protect  a  process  communicated  from 
abroad  by  one  Prosper  Monnet,  commonly 
known  as  "  Monnet's  Patent,"  and  described  as 


for    industrial    purposes    than   that   previously 
obtained. 

Held — that  there  was  sufticiciil  subject-matter 
to  support  the  patent ;  that  an  injunction  to 
restrain  the  infringement  should  be  granted  and 
costs  follow  the  event,  and  usual  certificate 
granted. 

Saccharin  Corporation,  Ld.  r.  The  Chemi- 
[CALS  AND  Drugs  Co.,  Ld.,  (19U(>)  17  R.  P.  C. 

28— North,  J. 

78.  Process — Valid  it  ij — Uxe  Abroad— Sale  in 
EtKjland.^ — In  1898  the  Saccharin  Corporation, 
Ld.,  the  owners  of  the  patent  for  "  improvements 
in  the  manufacture  of  toluene-sulplio-chlorides," 
having  brought  an  action  for  infringement,  it 
appeared  that  saccharin  made  by  two  firms  in 
Switzerland  had  been  imported  and  sold  in 
England  by  the  defendants. 

Held — that  there  was  subject-matter  to  sup- 
port the  patent,  that  there  was  no  want  of 
novelty,  and  the  patent  was  valid. 

Saccharin  Corporation,  Ld.  v.  The  CJiemicaU 
and  Drugs  Co.,  Ld.  ((1900)  17  R.  P.  C.  28— 
North,  J.,  No.  77,  supra)  followed. 

Held,  also,  that  the  defendants  by  importing 
saccharin,  in  the  course  of  the  production  of 
which  the  patented  process  was  used,  were 
indirectly  making  use  of  the  invention,  and  had 
infringed. 

The  principles  of  EIiu-iUp  v.  JBoursicr  ((1S69) 
L.  R.  9  Eq.  217  ;  18  W.  R.  66.5)  and  of  Voii 
ffei/den  V.  Kcnstadt  ((1880)  14  Ch.  D.  280  :  28 
W.'R.  496)  followed. 

Held,  also,  that  as  this  action  had  been 
commenced  before  the  date  of  the  judgment  in 
which  North,  J.  had  granted  the  certiticate  of 
validity,  it  was  not  a  "subsequent  action." 

Automatic  Weifihinq  Machine  Co.  v.  Combined 
Weighimj  Machim-  Co.  ((1889)  6  R.  P.  C.  120— 
Charles,  J.)  followed. 

Saccharin    Corporation,    Ld.    r,    Anglo- 

[Continental     Chemical    Works,     Ld., 

(1900)  48  W.  R.  444  :  17  R.  P.  C.  307  ;  [1901] 

1  Ch.  414  ;  70  L.  J.  Ch.  194— Buckley,  J. 

79. 

meid- 


Machinerij  —Xorel  and  Uitcful  Improve- 
-State  of  A'niorledi/e.] — The  way  to  ascer- 
being  "  for  improvements  in  the  manufacture  of  I  tain  whether  a  novel  and  useful  improvement  in 
tohiene-sulpho-chlorides."  Toluene,  or  toluol,  ,  machinery  recpiired  invention  in  the  true  sense 
being  also  known  as  methyl  benzine,  is  a  neces-  '  is  to  consider  how  mattei's  stood  just  before  the 
sary  ingredient  in  the  production  of  saccharin,  |  improvement  was  discovered, 
and  in  the  course  of  the  manufacture  it  has  to  be  i  The  patent  in  question  related  to  the  most 
converted  into  toluene-sulpho-chloride,  which  by  '  modern  form  of  newspaper  printing  machines, 
subsequent  processes  passes  through  another  known  as  the  '•  Endless  Web  Letterpress  Printing 
stage  of  amide  before  the  finished  product,  Machines."  The  defects  of  this  method  of  print- 
saccharin,  is  obtained.  The  i)atent  in  (jucstion  i  ing  late  news  were  apparent  for  some  year's,  but 
hail  to  do  with  the  conversion  of  toluene  into  {  prior  to  the  invention  no  remedy  for  them  had 
toluene-sulpho-chloride,     and     by    the    process  '  been  discovered. 


patented  the  whole  of  the  toluene,  instead  of 
about  half,  was  converted  into  toluene-sulpho- 
chloride,  no  bye-products  of  an  organic  character 
being  formed,  aud  about  60  per  cent,  of  the  total 
tlieoretical  yield  of  chloritles  was  ortho-chloride, 


The  invention  consisted  of  the  emi)loyment  of 
a  short  movable  printing  drum  revolving  on  an 
axis,  parallel  with  the  axis  of  the  stereo  cylinder, 
and  capable  of  having  quickly  inserted  and 
holding  firmly  on  its  surface  boxes  of  ordinary 


The  ]iroduction  of  useless  sulphuric  acid,  which  '  movable  type,  whose  face  should  be  concentric 
was  formerly  50  per  cent,  of  the  whole,  was  j  with  the  drum.  This  drum  was  so  adjustable 
practically  got  rid  of  and  the  protluct  was  better   and  geared  that  any  column  of  the  paper  left 
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niipiinted  on  by  the  main  stereo  cylin-ler  could 
be  printed  on  by  the  type  on  the  faee  of  the 
dram.  It  was  necessary  for  the  complete  success 
of  the  invention  that  the  box  should  be  one  into 
which  type  could  be  quickly  and  firmly  tixetl, 
and  so  that,  when  fixed,  the  type  should  have  its 
face  concentric  with  the  drum.  The  patentees 
invented  and  by  their  specification  described  a 
special  mode  of  packing  a  box  with  tj\)e  to 
answer  the  above  reijuirements. 

Held — that,  having  regard  to  the  state  of 
knowledge  at  the  time  the  improvement  de- 
scribed by  the  patentees  was  made,  there  was 
sufficient  invention  on  the  part  of  the  patentees 
to  justify  a  patent  for  the  improvement,  or,  in 
other  words,  there  was  proper  subject-matter  for 
the  patent. 

Decision  of  Cozens-Hardy,  J.  ((1899)  16 
Fi.  P.  C.  547)  reversed. 

Decision  of  C.  A.  ((1900)  !(>  T.  L.  R.  84  ;  17 
E.  P.  C.  126)  affirmed. 

Taylor   and    Scott  r.   Annand   and    the 

[Northern  Press  and  Engineering  Co., 

Ld.,  (1901)  18  R.  P.  C.  .53— H.  L.  (E.). 


forth,  the  structure  taking  the  form  shown  on 
the  annexed  drawings." 

Held — that  the  patentee  had  nicivly  used  on 
the  sea  sliurc  a  fence  made  in  a  nuinncj'  perfectly 
well  known  and  apparentlj^  used  on  land  ;  that 
this  was  simply  the  application  of  a  welldvuown 
instrument  to  a  purpose  with  results  which  had 
never  before  been  accomplished,  and,  therefore, 
was  clearly  not  proper  subject-matter  for  a 
patent. 

Decision  of  Buckley,  J.  ((1900)  17  R.  P.  C- 
255)  affirmed. 

Case  r.  Cressy,  (1901)  is  R.  P.  C.  419— C.  A. 

83.  Utility.] — A  patented  combination  of  a 
strap  and  gaiter  was  new  and  useful  ;  new  at  the 
time  of  the  grant  because  it  had  not  been  pre- 
viously commonly  used,  and  the  large  sale  which 
it  had  obtained  was  itself  strong  evidence  of  its 
usefulness. 


Held — that,  as  a  matter  of  fact,  there  was  no 
such  evidence  of  invention  as  to  make  the  com- 
bination of  strap  and  gaiter  the  subject-matter 
of  a  valid  patent,  as  the  subject-matter  of  the 
patent  required  no  exercise  of  the  inventive 
faculty  to  produce  it. 

„,     ^,  .  ,.        oj  J     J-  T-       7   7         ^.7  I      Thompson    v.    American    Braided    Wire    Co. 

81.  Kr,,tn,ff  State  0/  Jumdedffe-I)m-lo.snre.<^,    ((i889)  6  R.  P.  C.  518~H.  L.  (E.))  distinguished. 
Success] id  and  ^\oii-buccessful — A/tticipation.l — 
In  patent  cases  which  depend  on  subject-matter,  I  Stohwasser  and  Winter  r.  Humphreys  and 


the  most  important  thing  of  all,  and  that  which 
the  Court  should  always  be  first  informed  of,  in 
order  to  put  a  proper  construction  on  the  patent, 
is  what  was  the  existing  state  of  knowledge. 

From  the  point  of  view  of  regarding  subject- 
matter  all  the  disclosures  pi  ior  to  the  specifica- 
tion have  to  be  considered,  whether  they  have 
been  successful  or  whether  they  have  not  been 
successful ;  and  it  is  in  that  respect  the  subject- 
matter  diffei's  from  anticipation. 

Tlie  plaintiff  claimed  his  invention  in  these 
words  :  "  In  the  manufacture  of  indented  glass- 
stoppered  bottles  for  mineral  and  aerated  waters 
making  the  indents  of  such  a  shape  as  will  form 
a  curved  channel  for  the  passage  of  the  ball 
instead  of  the  present  horizontal  one." 

Held — that  there  was  nothing  else  involved 
in  the  claim,  or  intended  to  be  made  the  subject- 
matter  of  the  invention,  than  turning  the  channel 
from  what  the  plaintiff  thought  was  the  common 
shape  (possibly  the  best  known  shape) — the  hori- 
zontal shape — of  channel  into  the  curved,  and 
that  in  changing  the  form  of  the  channel  he  did 
not  disclose  anj'thing  which,  in  the  face  of  the 
previous  knowledge,  could  be  subject-matter. 

Appeal  from  the  decision  of  Farwell,  J.  ((1900) 
17  R.  P.  C.  93)  dismissed. 

Beavis  v.  Rylands  Glass  and  Engineering 
[Co.,  Ld.,  (1901)  17  R.  P.  C.  704— C,  A. 

82.  Application  of  icell-linown  Instrument  to 
New  Purpose.']  — The  patentee  claimed  "the 
construction  of  shore  groynes  in  the  manner 
described,  by  preparing  braced  uprights,  inserting 
them  in  holes,  fixing  them  by  cement  concrete, 
and  finally  screening  the  intermediate  spaces  by 
horizontal  planks,   or  their  equivalents,  as  set 


[Crook,  (1901)  18  R.  P.  C.  116— Bigham,  J. 

84.  Action  for  Infringement — Combination  of 
Old  Parts — Snfticient  Ingenuity — Anticipation — 
Suhsidiari/  Claims — Injunction.] — A  very  small 
alteration  which  is  the  result  of  experiment,  or 
which  is  the  result  of  a  happy  thought  and  works 
a  complete  revolution,  may  be  good  subject- 
matter. 

The  plaintiffs  were  the  registered  proprietors 
of  a  patent  granted  in  1895  for  an  improved 
device  for  holding  or  retaining  ladies'  hair.  The 
patentee  claimeti  (1)  an  improved  device  for 
holding  and  retaining  ladies'  hair  having  pivot- 
ally  connected  toothed  jaws  for  the  insertion  of 
the  hair,  and  arms  around  which  the  hair  is 
wound  ;  (2)  in  an  improved  device  for  holding 
and  retaining  ladies'  hair  the  arrangement  for 
holding  the  jaws  closed,  the  characteristic 
features  of  such  arrangement  being  that  the 
wings  arranged  on  the  upper  extremity  of  the 
said  jaws  were  springy  or  elastic,  so  that  they 
can  be  hooked  into  one  another  ;  (3)  in  the  device 
described  in  claim  (1),  etc. 

The  plaintiffs  brought  an  action  for  injunctions 
to  restrain  the  infringement  of  their  patent  and 
"passing  off." 

Held — that  the  injunction  as  to  the  passing 
off  would  be  continued  until  the  expiration  of 
the  patent. 

Held,  also,  that  claims  (2)  and  (3)  were  sub- 
sidiaiy  and  only  appendant  to  the  improved 
device  in  claim  (1)  ;  that  the  plaintiffs'  invention 
consisted  in  the  combination  of  the  binder  as  a 
means  of  making  a  secure  foundation  for  the 
coiffure,  with  arms  and  wings,  as  a  means  of 
coiling  or  arranging  the  hair,  so  as  to  form  a 
complete  edifice,  and  had  the  merit  of  ingenuity 
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and  iiivfutiuii  Hurticicut  to  suppurl  the  claim  for 
invention  ;  that  there  had  been  no  anticipation  ; 
and  that  the  pLaintiffsweie  entitled  to  an  injunc- 
tion restraining  infringement  of  their  patent, 

I'ARKER  &  Smith    r.  Satchwell  &  Co.  Ld. 
[(1901)  18  U.  ]'.  C.  29!)— Farwell,  J' 

85.  Petition  for  licroctithm  —  Patent  redid 
except  lift  to  Firtft  Chdm — Conditional  lievoeation 
of  (inuit — Disclaimer  of  Fird  Claim — Form  of 
Order.] — The  respondent  was  granted  a  patent 
for  "  Improvements  in  cyclometers,  revolution 
counters,  or  indicators."  No  separate  part  of 
the  invention,  taken  by  itself,  was  claimed  to  be 
new  :  each  of  the  five  claims  was  for  a  combina- 
tion.  A  petition  was  presented  for  revocation 
of  the  patent  on  the  ground  of  want  of  novelty 
and  subject-matter. 

IIeld — that  the  instrument  did,  in  a  neat  and 
ingenious  manner,  accomplish  the  main  object 
of  the  invention,  and  very  completely  fulfilled 
the  requirements  and  objects  of  a  cyclometer, 
and  required  the  exercise  of  ingenuity  to  invent 
it  ;  that  there  was  no  question  as  to  its  utility  ; 
that  it  was  superior  to  any  other  cyclometer 
previously  on  the  market :  that  the  invention 
was  good  subject-matter  for  a  patent ;  that  the 
sevei-al  claims  were  good  and  valid,  except  the 
first  ;  but  that  the  first  claim  was  bad  on  the 
ground  of  want  of  novelty,  which  depended  upon 
the  sqiiaring  of  the  hul),  and  the  use  of  thespiing 
arms  in  the  minor  combination,  the  subject  of 
the  first  claim;  and  that  the  patent  must  be 
revoked,  unless  within  three  months,  or  such 
further  time  as  the  Court  nught  allow,  the 
patentee  obtained  leave  to  amend  his  specifica- 
tion by  disclaiming  the  first  claim. 

Form  of  order  in  Peelei/  v.  Perhes  ([1896] 
A.  C.  •19()  :  &:>  L.  J.  Ch.  912  :  7r,  L.  T.  233  ;  13 
11.  1'.  C.  581— H.  L.  (P:.)  )  followed. 

Ix  KE  Justice's  Patent,  (1901)  18  R.  P.  C.  241 

[ — Joyce,  J. 

86.  Petition  for  lierocation — 117/  nt  of  Xovelty.'] 
— In  1900  letters  patent  were  granted  to  K.  for 
"  improvements  in  and  connected  with  stencil 
sheets."  The  object  of  the  invention  was  :  "To 
provide  the  sheets  with  an  indicating  scale  or 
scales,  and  with  guide  lines  for  enabling  the 
user  to  determine  the  space  available  for  the 
inscribing  matter."  The  objection  of  want  of 
novelty  was  supported  by  a  reference  to  Carter's 
specification,  189(1,  which  amounted  merely  to 
making  out  a  margin,  which  a  person  might  use 
or  not  use  as  he  thought  fit.  K.  numbered  the 
lines,  the  effect  of  which  was  to  save  a  person 
tlic  trouble  of  counting  the  lines  on  the  squares. 
A  petition  was  presented  for  revocation  of  K.'s 
patent. 

Held — that  in  the  difference,  if  any,  between 
what  was  described  in  Carter  and  what  was  sold 
by  Kllam  before  K.'s  patent,  and  what  was  de- 
scribed in  K.,  there  was  nothing  whatever  worth 
callin.u'  invention  ;  that  there  was  no  real  novelty; 
and  that  the  petitioner  was  entitled  to  succeed. 

In  ue  Klabeu's  Patent,  (1902)  19  R.  P.  C.  174 

[ — Joyce,  J. 


87.  .  l/j/)7i,-afJon  for  Patent  — "  Manner  of  Xcw 

Mitnufactare.  '' —  Within  Statute  of  Monopolies 

Alleged  Invention — Patents,  Be.siqnx  and  Trade 
Marks  Act,  1883  (4(5  &  47  Vict.  c.  :,7),  s.  46.]— 
The  applicant  applied  for  a  patent  for  "  improve- 
ments in  reply  nnssives."  The  alleged  invention 
related  to  an  envelope,  postcard,  or  the  like,  with 
certain  matter  printed  thereon,  which  would 
have  enabled  a  certain  system  of  business 
correspondence  to  be  carried  out.  No  claim 
was  made  for  the  system  of  correspondence,  the 
claim  being  confined  to  the  envelope  or  the  like 
as  "a  new  article  of  manufacture." 

Held— that  the  alleged  "  invention  "  was  not 
a  "  manner  of  new  manufacture "  within  the 
Statute  of  Monopolies,  but  was  a  plan  for  the 
conduct  of  business  in  a  particular  way  and  did 
not  satisfy  the  test  imposed  by  sect,  46  of  the 
Patents,  Designs  and  Trade  Marks  Act,  1883. 

In  re  Johnson's  Application  foe  a  Patent 
[(I&02)  19  R.  P.  C.  56-  Sir  E.  Carson, S.-G. 

88.  Apjdicationfor  Patent — ^'■Manner  of  Keio 
Mani/factnre"  tcithin  Statute  of  Monopolies — 
Alleged  Invention — Patents,  Designs  and  Trade 
3/arks  Act,  1883  (46  &  47  Vict.  c.  57),  .9.  46.]— 
A  patent  cannot  be  granted  for  a  mere  scheme 
or  plan.  The  subject  with  reference  to  which  a 
person  must  apply  for  a  patent  nnist  be  one 
which  results  in  a  material  product  of  some  sub- 
stantial character  and  not  merely  a  printed 
sheet  or  its  equivalent  or  a  mere  arrangement  of 
words. 

The  applicant  applied  for  a  patent  for  "an 
improved  form  of  newspaper  page,  and  of  printed 
surfaces  of  a  like  kind."  His  proposal  was  that 
a  blank  space,  or  blank  spaces,  should  be  left 
down  the  middle  of  or  across  the  newspaper. 
The  advantage  of  that  was  said  to  be  the 
mechanical  atlvantage  that  when  a  person  folded 
his  newspaper  he  would  probably  fold  it  down 
the  middle  either  way,  and  then  he  would  not 
interfere  with  any  printed  matter  antl  would  be 
able  to  read  the  newspaper  more  easily  and 
more  comfortably. 

HELD^that  the  application  related  to  a  manu- 
facture, that  this  particular  alleged  invention 
satisfied  the  test  imposed  by  sect.  46  of  the 
Patents,  Designs  and  Trade  Marks  Act,  1883, 
and  that  at  this  stage  the  novelty  or  utility  was 
not  in  question. 

In  re  Cooper's  Application  for  a  Patent, 
[(1902)  19  R.  P.  C.  53-  Sir  R.  Finlay,  A.-G. 

89.  Action  for  Infringement — Anticipation — 
Disronform itg  —Suhject-matter — Derelopment  or 
Iin  pro  cement.'] — The  plaintiff's  invention  was 
for  "  improvement  in  candlesticks,"  and  was  a 
combination  in  one  piece  of  an  ordinaiy  socket 
for  a  candle  with  a  seiit's  of  fangs  which  would 
act  either  as  a  save-all,  hold  the  smaller  end  of 
the  candle  and  admit  air  uiulerneath,  or  as 
reducing  or  oven  possibly  increasing  the  gauge  of 
the  candle  which  naturally  fitted  to  the  socket. 
The  plaintiff  ailded  to  the  provisional  specifica- 
tion small  tits  near  where  the  nozzle  was  fitted, 
to  overlap  the  same,  and  also  to  the  drawing  by 
the  showing  of  a  bulging  continuous  ring  formed 
by  the  overlapping  of  the  blank  just  where  the 
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fangs  ended  and  the  socket  began.  The  plaintiff 
brought  an  action  against  the  defendant  for 
infringement.  The  important  defences  were 
anticipation,  disconformity  and  infringement. 

Held — that  there  was  no  invention,  for  it  was 
simply  taking  two  things  perfectly  well  known 
to  the  trade  and  fastening  the  one  to  the  other  ; 
and  that,  however,  the  final  specification  did  not 
disconform  with  the  provisional  specification. 

Decision  of  PhiUimore,  J.  (  (1901)  18  R.  P.  C. 
508)  reversed  in  part  and  affirmed  in  part. 

Carter  v.  Leyson,  (1902)  19  R.  P.  C.  473— 

[C.  A. 

90.  Action  for  Infringement — InraUdity.'] — 
The  plaintiff  was  the  owner  of  a  patent  for  an 
invention  intended  to  increase  the  efficiency  and 
certainty  of  "  arc  rupturing "  devices  by  per- 
mitting tliera  to  be  brought  veiy  close  to  the 
point  where  the  arc  may  form. 

It  was  previously  well  known  that  such 
proximity  was  desirable,  but  that  it  increased 
the  probability  of  the  arc  springing  from  tlie 
electrode  to  the  magnet,  and  that  the  remedj^  for 
this  defect  was  insulation. 

The  plaintiff's  invention  consisted  of  "  a  shield 
of  insulating  material  located  between  the  sur- 
faces of  the  electrodes  and  adjacent  conducting 
surfaces,  &c." 

Held — that  there  was  no  invention  in  direct- 
ing the  use  of  an  insulator. 

British  Thomsox-Houston  Co.,  Ld.  v.  Majst- 

[chester  corporatiox,  (1903)  20  r.  p.  c. 

461— Buckley,  J. 

91.  Action  for  Infringement  —  Claim  for  a 
Product—  Claim  for  a  Process.'] — Letters  patent 
were  granted  for  a  "  Xew  or  improved  manu- 
facture of  covered  whalebone."  The  claim  was 
for  "  the  manufactiu'e  of  new  material,  strips  of 
natural  whalebone  covered  or  braided  with 
threads  of  fibrous  material  applied  substantially 
in  the  manner  and  by  the  means  hereinbefore 
described  with  reference  to  and  shown  in  the 
drawings."  The  mechanism  employed  might  be 
"  of  any  of  the  well-known  types  heretofore  used 
in  braiding  machines." 

Held— that  this  was  a  claim  for  a  process  and 
not  for  a  product  ;  that  it  was  a  claim  to  some- 
thing which  was  known  before  ;  and  that  it  was 
simply  the  application  of  a  known  machine  in 
such  a  manner  that  a  certain  number  of  threads 
interlace,  and  a  certain  number  of  tlireads  form 
the  selvage  ;  that  the  patentee  had  not  indicated 
the  real  essence  of  his  invention,  viz.,  the  num- 
ber of  heads  and  spindles  required  to  produce 
the  result  according  as  different  numbers  of 
strips  were  used,  and  that  the  patent  was 
invalid. 

Decision  of  Buckley,  .J.  (19  R.  P.  C.  20.1) 
affirmed. 

Kopp   /•.   Eosenwald    Brothers,   (1903)    20 
[R.  P.  C.  205— Buckley,  J. 

92.  Action  for  Infringement  —  Bobbins  — 
Ferrules  for —  Wa  nt  of'  Utility — Prior  User — No 
Evidence   of  Infringement.'] — The    owner   of    a 

B.D. — VOL.  II. 


patent  for  a  new  method  of  fastening  a  ferrule 
on  to  the  end  of  a  bobbin  used  in  spinning, 
brought  an  action  against  the  defendants  for 
infringement.  The  invention  consisted  of  a 
ferrule  with  a  lip  folded  over,  which  could  (so  it 
was  claimed)  be  forced  into  the  wood  of  the 
bobbin  in  order  to  bold  the  ferrule  firm  without 
any  necessity  for  firstgrooving  the  wood.  Some- 
what similar  ferrules  requiring  a  prepared  groove 
were  previously  known. 

The  C.  A.  (reversing  Bruce,  J.)  held  that, 
having  regard  to  the  prior  specifications  and  pre- 
vious knowledge,  there  was  no  invention  and  no 
subject-matter  for  letters  patent.  On  further 
appeal, 

Held — that  there  was  no  invention  and  no 
utility,  for  the  inventor  had  never  used  the 
invention  described  in  the  specification ;  and 
further  that  there  had  been  no  infringement,  for 
no  one  else  had  used  it. 

Semble,  "utility"    means  having  commercial 
existence  as  a  process  of  manufacture. 
Decision  of  C.  A.  affirmed. 

Wilson  Bros.'  Bobbin  Co.,  Ld.  v.  Wilson  k 
[Co.  (Barnsley),  Ld.,  (1903)   20  R.  P.  C.  1 

— H.  L.  (E.). 

93.  Action  for  Infringemejit — Dust  Separator 
— Subject-matter  —  Disconformity —  Utility — One 
of  two  Patents  Abandoned — Costs.] — The  plaintiff 
was  the  owner  of  two  patents  for  a  contrivance 
for  separating  dust  from  hay,  straw  and  other 
fibrous  materials.  The  defendant  set  up  want  of 
utility,  disconformity,  and  want  of  subject- 
matter,  placing  special  reliance  on  a  previous 
specification  of  L.  for  purifying  air  from  dust. 

Held — that  the  plaintiff's  first  patent  was 
not  merely  an  invention  to  improve  the  mechani- 
cal means  and  arrangement  adopted  by  L.  ;  and 
that  there  was  therefore  a  good  suljject-matter 
for  the  invention  as  being  one  to  produce  a  new 
result  and  by  new  means. 

Proctor  V.  JBennis  ((1887)  36  Ch.  D.  741) 
followed. 

Held,  also,  that  the  nature  of  the  invention 
was  fairly  described  in  the  provisional  specifica- 
tion. 

The  plaintiff,  having  abandoned  one  patent 
was  ordered  to  pay  the  costs  so  far  as  they  were 
increased  by  the  inclusion  of  that  patent. 
SuTCLiPFE  V.  Abbott,  (1903)  20  R.  P.  C.  50— 

[Buckley,  J. 

94.  Glass  Envelope  for  Electric  Arc  Lamps — 
Size  of  Envelope.] — An  invention  for  a  small 
glass  envelope  for  electric  arc  lamps  with  a 
closely  fitting  opening  at  the  top,  the  object  of 
the  invention  being  to  prolong  the  life  of  the 
carbon,  is  a  good  subject-matter  for  a  patent, 
though  enclosing  envelopes  for  electric  arc  lamps 
were  knovi^n  before,  inasmuch  as  the  small 
envelope  so  made  did  prolong  the  life  of  the 
carbon,  thus  giving  a  new  method  of  producing 
a  result  until  then  incapable  of  attainment. 

JANDUS  Arc  Lamp  and  Electric  Co.,  Ld.  r. 
[Arc  Lamps,  Ld.,  (1905)   21  T.  L.  R.  808— 

Kekewich,  J. 
And  see  Nus.  13  and  18,  supra. 

36 
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(2)  Combination. 

95.  I'tdidUi/  —  Xtirell !/.]--  In  1885,  Letters 
Patent  were  granted  to  A.  for  "  The  use 
of  earthenware  pipes  in  place  of  brickwork  or 
other  material  in  the  formation  of  self-flushing 
water  closets."  The  claim  (as  amended)  was  for 
*'  The  use  of  pipes  of  the  above  form,  constructed 
of  earthenware  to  form,  as  hereabove  stated  and 
described,  a  direct  communication  of  the  water 
closet  seat  with  the  main  drain."  The  patentee 
brought  an  action  for  infringement,  in  which  the 
defendants  alleged  {inter  «Z/«,)  non-infringement, 
want  of  subject-matter,  and  want  of  novelty. 
The  plaintiff  alleged  that  his  invention  consisted 
in  a  combination  of  pipes  performing  a  function 
not  performed  by  the  ])arts  separately.  Held,  at 
the  trial,  that  the  claim  was  for  the  use  of  the 
pipes  in  combination,  that  it  was  useful,  but 
that  the  patent  was  invalid  for  want  of  subject- 
matter,  since  the  combination  performed  no 
function  not  performed  by  the  parts  separately, 
which  functions  so  performed  wei'e  not  novel, 
and  that  even  if  this  were  not  so,  the  combination 
was  not  novel.  The  action  was  dismissed,  with 
costs.  The  plaintiff  appealed.  The  appeal  was 
dismissed,  with  costs. 

Allen  r.  Gates  and    Green,    Ld.,     (18!I8) 
[15  K.  P.  C.  7U—C.A. 

96.  Iitfriitf/riiir/if.] — In  1893  a  patent  was 
granted  for  "  Improvements  in  or  connected  with 
cases  or  covers  for  the  chains  or  gear  of  veloci- 
pedes." In  1897  a  company,  in  whom  the  patent 
had  become  vested,  commenced  an  action  for 
infringement  of  the  same.  At  the  trial,  the 
only  question  substantially  contested  was  that 
of  infringement.  The  patentees'  first  claim 
(which  was  one  of  those  alleged  to  be  infringed) 
was  for  "  A  case  or  cover  for  the  chain  or  gear 
of  velocipedes,  composed  fif  a  frame,  covering 
the  inner  part  of  the  chain  gear,  mounted  on  the 
bottom  stay  tube,  and  having  upper  and  lower 
longitudinal  guides  in  combination  with  an 
outer  case  or  cover  divided  transversely,  and 
adapted  to  take  into  and  slide  endwise  upon  such 
fixed  guides,  to  cover  the  outer  parts  of  the  gear, 
all  substantially  as  and  for  the  purposes  herein 
set  fori  li."  The  defendants'  gear  case  consisted 
also  of  two  i)arts~-one  a  frame  almost  identical 
with  the  frame  described  in  the  specification,  and 
the  other  part  consisting  of  a  cover  divided  into 
parts,  but  divided  longitudinally  and  not  trans- 
versely. In  attaching  this  cover  to  the  frame 
there  was  a  certain  amount  of  sliding  along  the 
grooves  on  the  short  vertical  edges  of  the  frame. 
Gear  cuses  in  parts  were  old,  but  not  gear  cases 
which  could  be  removed  from  the  velocipede  with- 
out disturbing  any  of  the  parts  of  the  velocipede. 

Held— that  the  defendMuts  had  taken  the 
plaintiffs'  frame  and  had  also  in  substance  taken 
the  plaintiffs'  cover,  and  had  consequently 
infringed  ttieir  combination.  The  plaintiffs  were 
granted  the  usual  relief,  but  execution,  except 
as  regards  the  injunction,  was  stayed  in  the 
event  of  an  appeal  within  a  fortnight. 

Presto  Gear  Case  and    Components    Co., 

[Ld.  r.  Simplex  Gear  Case  Co.,  Ld.,  (1898) 

15  P.  ]'.  C.  G35— Stirling,  J. 


97.  Ci'iiihi/iiifiiiH  itf  Old  Materials — Bijf'cre/it 
CjutriranccK — Mecluiniral  Appliancen — Meclmni- 
cal  J'Jqiiirale/ttx.] — When  there  is  a  real  and 
substantial  difference  between  the  mechanical 
cimtrivances,  which  are  mere  combinations  of 
old  materials,  the  first  person  who  contrives  one 
cannot  exclude  all  the  rest  of  the  world  from 
making  another  and  a  different  kind  of  contriv- 
ance, although  the  object  of  both  may  be  to 
attain  the  same  end. 

If  there  is  a  difference  between  the  mechanical 
appliances  which  are  made  use  of,  they  cannot  be 
treated  as  if  they  were  mechanical  equivalents, 
and  so  establish  a  patent  against  all  the  world, 
by  applying  different  mechanical  processes  to 
get  the  same  I'esult. 

Brooks  r.  Lamplugh,  (1899)  1<5  P.  P.  C.  41  — 

[H.  L.  (E.). 
J  nd  Kce  No.  72,  si/pra. 

98.  Iiiiprorcnirntx — Coiiihi nation  of  JLitrriiiJs 
and  Ajiparatnx  —  Specification —  Liniitafion  of 
Claim — Didinetion  hc'twccn  JS'cw  and  Old — 
Invalid  it'!/.] — Any  machine  protected  by  a 
patent  is  susceptible  of  improvements,  and  such 
improvements,  if  in  other  res^jects  conforming  to 
the  Patent  Law,  may  be  i)rotected  themselves, 
but  they  can  only  be  made  use  of  by  the  licence 
of  the  proprietor  who  is  in  command  of  the 
master  patent. 

A  man  cannot  introduce  some  variation  or 
improvement,  whether  patentable  or  not,  into  a 
known  apparatus  or  machine,  and  then  claim  as 
his  invention  the  whole  apparatus.  Where 
there  is  an  almost  complete  absence  of  novelty 
in  the  parts,  and  an  almost  comi)lete  identity  in 
the  manner  of  arrangement  and  of  operation,  it 
is  especially  necessary  to  insist  upon  the  condition 
of  the  Patent  Law,  that  the  patentee  must 
describe  and  ascertain  his  invention  with  such 
certainty  as  not  to  deter  the  public  from  using 
what  is  old,  by  purporting  to  include  it  in  the 
claim  for  the  monopoly. 

The  respwident's  case  was  held  to  fail  because 
his  specification  for  a  combination  vi  materials 
and  apparatus,  the  main  parts  of  whicli  were 
known  before,  did  not  ascertain  or  describe  his 
invention  as  an  apparatus  known  and  in  pre- 
vious use,  and  limit  the  claim  so  as  to  cover  only 
the  real  addition  to  knowledge  which  his 
specification  disclosed. 

Fo.noeU  v.  Bosfock  ([1861]  i  De  Gex,  J.  &  S. 
298)  and  JIarri.son  v.  Anderstoii  Foiindri/  Co., 
((187G)  1  App.  Cas.  574)  followed. 

Kynoch  &  Co.,  Ld.  r.  Webb,  (1900)  17  R.  P.  C. 
[lUO-H.  L.  (Jr.), 

99.  Meehanicul  Equivalents — yeui  llesult — 
Infringement.']— ±S.  patent  was  granted  for  an 
apparatus  for  the  production  of  artificial  stone, 
consisting  of  a  closed  chamber  within  which 
moulds  or  boxes  charged  with  a  mixture  of 
caustic  lime  and  sand  are  subject  to  high  pres- 
sure steam,  the  moulds  being  so  placed  together 
that  they  offer  each  other  mutual  support  to 
withstand  the  bulging  strain  produced  by  the 
expansion  of  the  lime  in  slaking,  while  the 
strain  transmitted  tu  the  outermost  surfaces  is 
effectually  resisted  in  one  direction  l)y  circulai' 
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rings,  and  in  tlie  other  direction  by  stay  bolts. 
It  was  not  disputed  that  the  patent  was  for  an 
api)aratus  and  not  a  process. 

An  apparatus  in  which  no  circular  rings  or 
stay  bolts  were  usetl,  and  where  no  moans  were 
employed  for  resisting  the  pressure  exertetl  on  the 
four  vertical  sides  of  each  mould,  but  in  which  a 
combination  of  four  vertical  rods  and  vertical  tie 
rods  constituted  the  mechanical  equivalent  of 
the  casing,  is  not  an  infringement  on  the  ground 
indicated  in  Fivcfor  v.  Bennh  ((1887)  3(5  Ch.  D. 
740),  viz.,  that  the  combination  described  pro- 
duced a  new  result,  and  that  the  machine  was 
one  in  which  the  substance  and  essence  of  the 
patented  combination  was  used. 

In  the  patent  the  bottom  and  side  plates  of 
the  system  of  moulding  boxes  were  held  together 
by  plates  forming  the  common  enils  of  the 
systtm  secured  by  rails  or  ties. 

The  defendant  used  seiiarate  ends  and  sides, 
to  which  the  bottom  and  side  plates  were 
separately  attached  by  numerous  pins  and 
collars. 

Held — no  infringement. 

Peters  v.  The  Owen  Stone  Co.,  Ld.,  (1900) 
[17  R.  1*.  C.  80— Stirling,  J. 

100.  Action  fur  InfritKjentent — 3Iere  Idea  or 
Princ'iple  —  Objects  aimed  at  —  CodsJ]  —  The 
plaintiffs  sought  an  injunction  to  restrain  an 
infringement  of  their  patent  for  improvements 
in  electricity  meters,  parts  of  which  improvements 
were  applicable  to  dynamo  electric  generators 
and  motors.  The  tlefence  was  a  denial  of  the 
infringement  and  invalidity  of  the  patent.  The 
claim  had  been  held  Vjy  Mr.  Justice  Wills  to  be 
one  for  a  combination  of  a  number  of  appliances 
for  the  ]HUpose  of  producing  a  new  result,  or 
for  the  puipose  of  producing  an  old  result  by 
new  means. 

Held — that  the  appliances  combined  might 
be  either  new  or  old,  or  partly  new  and  partly 
old,  and  that  the  patent,  if  apily  framed,  might 
effectually  claim  protection  for  such  of  the 
appliances  as  were  novel  as  subordinate  integers 
in  addition  to  the  invention  contained  in  the 
combination  and  protected  by  the  patent. 

Held,  also,  that  it  is  well  settled  that  a 
mere  idea  or  principle  cannot  be  the  subject- 
matter  of  a  patent ;  there  must  be  some  concrete 
form  to  which  the  princii)le  is  applied,  antl  that 
concrete  form  must  be  defined  and  limited,  for 
if  the  claim  is  in  general  terms  for  every  mode 
of  carrying  the  prmciple  into  effect,  it  becomes 
a  claim  to  the  principle  itself,  and  therefore 
fails. 

Held.  also,  that  the  objects  aimed  at  by  the 
plaintiffs  and  tlefendants  differed  in  this  respect. 
Both  made  a  meter,  but  the  plaintiffs'  was  a 
current  meter — the  defendants'  was  an  energy 
meter.  The  plaintiffs'  meter  measured  currents 
only,  and  was  incapable  of  measuring  anything 
else.  The  ( lef L-ndants'  meter  measured  energy,  i.e., 
lioth  the  pressure  and  the  quantity.  The  defen- 
dants' meter  worked  with  alternating  currents 
and  the  plaintiffs'  meter  would  not :  that,  there- 
fore, the  object  aimed  at  and  attained  by  the 


defemlants'  meter  was  both  more  extensive  and 
more  practically  useful  than  that  attained  by 
the  plaintiffs',  and  that  the  plaintiffs  had  failed 
to  show  any  infringement  of  their  patent. 

Costs  were  given  on  higher  scale. 

CHAMBEItLAIX  AND    HOOKHAM,    LD.    r.    BKAD- 

[ford  Cokpokation,  (11)00)  17  11.  p.  C.  493 

— Farwell,  J. 

101.  Old  Parts  —  A nticipation  —  Inrentioii — 
^W.v.] — Xo  patent  can  be  taken  out  for  a  com- 
bination which  simpl}^  consists  in  placing  to- 
gether machines  or  parts  of  machines  which  have 
been  antici[)ated  by  earlier  patents. 

A  patent  was  applied  for  for  "  Improvements 
in  movable  partitions  for  dividing  schoolrooms, 
lecture  halls,  and  other  buildings,"  made  up  of 
shutters  running  on  rollers. 

Held — that  there  was  no  invention  in  putting 
matters  or  parts  together  in  a  combination  where 
they  were  each  only  applied  to  what  had  been 
their  original  object  in  connection  with  the. 
shutters ;  that  the  features  of  the  applicant's 
construction  had,  broadly  speaking,  been  antici- 
pated by  earlier  patents  ;  and  that  no  costs 
should  be  given,  as  it  was  a  very  fair  case  to  try. 

Ix  RE  Bridge's  Applicatiox  for  a  Patent, 

[(1901)  18  R.  P.  C.  257— Sir  E.  Carson,  S.-G. 

103.  Action  for  Infringement — ^Jorc  effectire 
than  Methods pri'.rioudy  used — Defendant  taking 
Elements  of,  hid  not  the  whole  C'ombinatio?i.] — ■ 
Where  the  patent  is  for  a  condjination  as  a  whole, 
a  defendant  does  not  infringe  if  he  takes  one 
element  by  itself,  or  if  he  takes  two  elements  by 
themselves,  provided  the  third  essential  element 
is  not  embraced  within  the  ambit  of  the  patent 
fairly  construed. 

Letters  patent  were  granted  to  the  plaintiff 
for  the  invention  of  "a  horizontal  sifting 
machine  witli  circular-shaped  sieves."  The 
class  of  machine  was  one  in  which  the  sub- 
stance to  be  sifted  was  delivered  by  a  shoot 
at  the  centre.  The  lirst  step  in  the  process,  after 
the  delivery  at  the  centre  of  the  machine,  was 
to  transfer  the  material  which  was  deifosited  to 
the  circumference  of  the  circular  sieve,  which 
i  was  to  operate.  Having  arrived  there  it  dropped 
on  the  sieve.  The  sieve  was  worked  by  a  rotary 
motion,  i.e.,  a  motion  in  which  each  part  of  the 
sieve  described  a  circle  of  a  certain  size.  The 
sieves  were  horizontal  and  circular,  and  the 
material  when  it  arrived  upon  them  was  trans- 
ferred from  the  circumference  to  the  centre 
without  the  interposition  of  any  obstacles,  and 
without  being  knocked  about  or  disturbed  in  any 
way.  The  under  surfaces  of  the  sieves  were  kept 
clean  by  means  of  rotating  arms  provided  with 
brushes  and  fastened  to  the  inner  walls  of  the 
sieves.  The  material  fed  by  the  shoot  fell  on  the 
cone-shaped  surfaces  placed  above  each  sieve,  and 
glided  from  there  over  the  edges  into  the  sieves. 
The  defendants  in  their  sifting  machine,  resem- 
bling the  plaintiffs',  di<l  not  use  a  cone-shaped 
surface,  but  a  plain  surface,  with  Haggenmacher's 
slats  or  bars  upon  it,  which  also  transferred  the 
material  fiom  the  centre  to  the  circumference  ; 
they  also  used  brushes,  but  on  arms  fastened  to 
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Svibject-'M.iitter— Continued.  I 

a  ring  a  little  less  in  diameter  than  that  of  the 
outer  walls  of  the  sieves,  and  were  at  an  angle 
and  not  radial.  \ 

Held — that  the  substitution  uf  the  flat  plate 
with  slats  for  the  cone  was  a  more  known 
mechanical  equivalent  ;  that  the  non-radial 
arms  were  not  a  mechanical  equivalent  for  radial 
arms;  that  the  patentee  had  claimed  the  com- 
bination and  not  the  individual  elements  of  the 
combination  ;  and  that  the  defendants  had  not 
infringed. 

BUNUE    r.    HiGGINBOTTOM   &    CO.,   LD.,   (1902) 
[19  R.  P.  C.  187— C.  A.  I 

104.  Action  fur  Jnfringenient — Dunih-l)ells.~\  — 
The  plaintiffs  were  the  owners  of  a  patent  for 
improvements  in  dumb-bells,  divideil  longitudi- 
nally into  two  parts  with  springs  between  them. 
The  provisional  specification  mentioned  com- 
pressed air  springs,  but  the  complete  specification 
did  not  ;  it,  howevei',  mentioned  resilient  means 
of  expansion  generally. 

Hrld — that,  in  view  of  the  existing  state  of 
knowledge  at  the  time,  the  plaintiffs'  patent 
could  not  be  regarded  as  a  "  master  patent "  ; 
that  the  patentee,  having  omitted  air  springs 
from  his  complete  specification,  piesumably  did 
not  intend  to  claim  for  them,  and  that  therefore  , 
the  plaintiffs  eoukl  not  complain  of  the  defen- 
dants" dumb-bells,  the  parts  of  which  were 
sepai'ated  by  inflated  indiarubber  balls.  | 

Decision  of  Byrne,  J.  ((1904)  21  R.  P.  C.  38) 
aftiimed. 

iSANDow  a>;d   Others   r.   Szalay,  (1904)  21 
[R.  P.  C.  383— C.  A. 

105.  Action  for  Infrimjenient  —  Defendants 
munufactnving  one  Component  Part — Intention 
^^0  Infrin(jenient.'] — 'J'he  plaintiffs  were  the 
owners  of  letters  \  atent  for  a  "  combination," 
the  well-known  bicycle  tyre. 

The  defemlants  made  covers  capable  of  being 
used  as  one  component  part  of  such  combination. 
Such  covers  were  sold  mainly  for  expoi't,  and  to 
the  persons  holding  licences  from  the  plaintiffs  ; 
some,  however,  were  sold  to  non-licensees  ;  they 
could,  in  fact,  be  used  for  other  purposes  than  as 
part  of  the  plaintiffs'  combination,  and  the 
tlefendants  diii  not  invite  purchasers  to  infringe 
it. 

Held — that  by  making  one  component  part 
of  the  combination  the  defendants  had  not 
infringed  the  plaintiffs'  patent. 

Held,  also,  that  the  intention  with  which 
they  made  and  sold  the  covers  was  not  in  fact 
material. 

United  Telephone  Co.  v.  Dale  ((1884)  25  Ch. 
U.  778;  53  L.  J.  Ch.  295— Pearson,  J.)  and 
Innes  v.  Short  ((1898)  15  R.  P.  V.  449, 
No.  Ill,  infra')  distinguished. 

Tou-nxend  v.  Jfaavrih  ((1875)  12  Ch.  D.  881  n.  ; 
48  L.  J.  Ch.  770  n.  —  Jessel,  M.R.)  and  Syhex 
V.  Jhararth  (  (1879)  12  Ch.  D.  82(1  ;  48  L.  J.  Ch 
7G9  ;  41  L.  T.  79— Fry,  J.)  followed. 

Decision  of    Eady,  J.  ([1904J  1  Ch.  104  ;  73 


L.  J.  Ch.  227  ;  52  W.  R.  189  ;  20  T.  L.  R.  85  ; 
21  R.  P.  C.  53)  affirmed. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.  David 

[MOSELEY&  Sons,  Ld.,   [1904]   1    Ch.  G12  ; 

73  L.  .J.  Ch.  417  ;  52  W.  R.  454  ;  91  L.  T.  40  ; 

20  T.   L.  R.  314  ;  21  R.  P.  C.  274— C.  A. 

106.  Validity  —  Conil/ination  of  two  old 
Machines — M'ant  of  Inrention.] 

Held — that  a  patent  for  the  combination  of 
two  well-known  printing  machines,  erected  end 
on  with  a  space  between  them,  and  a  single  or 
double  longitudinal  folding  machine  placed  in 
the  space  for  folding  th(;  paper  web  or  webs  and 
passing  the  same  on  to  any  other  machine, 
either  for  transverse  folding,  cutting,  or  ilelivery, 
or  any  two  or  all  three  of  these  operations  or 
processes,  was  not  a  valid  patent,  upon  the 
ground  that  such  an  arrangement,  having  regard 
to  the  state  of  knowledge  at  the  time,  required 
no  substantial  exercise  of  invention,  and  did  not 
furnish  sufficient  subject-matter  for  a  patent ; 
and  also  upon  the  ground  that  it  was  not  new. 

Decision  of  Joyce,  J.  ((190(;)  22  T.  L.  R.  453  ; 
23  R.  P.  C.  417)  affirmed. 

The  Northern  Press  and  Engineering  Co., 

[Ld.  AND  Annand  r.  Hoe  &  Co..  (190(;)  22 

T.  L.  R.  723  ;  23  R.  P.  C.  618— C.  A. 

107.  Infringement  —  Fittinrj  iieic  Component 
Part — Itepair  of  Patented  Article.]^ — A  patent 
was  granted  to  the  plaintiffs  for  a  metal  rim  of 
new  shape  to  hold  a  solid  rubber  tyre  for  vehicle 
wheels,  and  also  in  combination  with  a  tyre  to 

\  fit.  No  claim  was  made  to  the  tyre  excei)t  in 
combination  with  the  rim. 

The  defendants,  who  were  rubber  manufac- 
,  turers,  suitplied  a  new  rubber  tyre  and  inserted 
I  it  in  an  old  rim  manufacturetl  by  the  plaintiffs 

under  their  patent,  which  was  as  good  as  new, 

to  replace  the  old  tyre,  which  was  worn  tmt. 
!  The  tyre  was  inserted  in  the  rim  by  the  use  of 
j  machinery  which  was  old,  and  b}  which  all  solid 

tyres  of   the   kind  were   placed  in  metal  rims. 

This  was  done  bona  fide  by  way  of  repair.  In  an 
;  action  for  infringement  of  the  patent  : — 

j  Held  by  Eadj^,  J.  (assuming  the  validity  of 
the  patent) — that,  as  the  real  claim  was  for  a 
metal  lim  of  a  particidar  shape  to  receive  a 
lubber  tyre,  this  was  a  fair  lepair  not  amounting 
to  reconstruction  or  to  a  new  article,  and  there 
was  no  infringement. 

Held,  however,  by  the  C.  A.,  whilst  ex- 
pressing no  opinion  upon  the  above  point,  that 
the  patent  was  invalid  on  the  ground  of  insufli- 
ciency  of  specification. 

Decision  of  Eady,   J.  ([1905]   1   Ch.  451  ;  74 
L.  J.  Ch.  315  :  53  VV.  R.  84(!  ;  92  L.  T.  504  ;  21 
T.  L.  R.  288  ;  22  R.  P.  C.  257)  affn-med  on  other 
I  grounds. 

1       Decision  of  C.  A.  ([1900]  1  Ch.  252  :   75  L.  J. 

Ch.    283;  94    L.  T.   188:  22  T.    L.  R.  210;    28 

:  R.  P.  C.  182)  attirmed. 

Sirdar   Rubber   Co.,    Lo.    r.  Wallin(;tox, 

[Weston   &    Co.,    (1907)    97    L.    T.   118:  24 

R.  P.  C.  539— H   L.  (,!':.). 

tiee  also 'i^os.  21,  iH,  supra. 
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IV.  ANTICIPATION  ;  PRIOR  USE  OR  PRIOR 
PUBLICATION. 

108.   Manufacture  of  an  Alloy  — Petition  for 
Revocation  —  Same   Alloy  sold   before   date  of 
Patent  —  Jv.'Jmc    wliether    Composition   of  liust- 
vientioned  Alloij  could  hare  been  then  ascertained  \ 
by   Chemical  Analysis.^— \i\  1890  a  patent  was 
gtanted  to  M.  for  the  manufacture  of  an  alloy  j 
from  certain  metals,  including  bismuth,  in  the  | 
proportions  stated  in  the  specification,  and  for  [ 
the  use  of  sal  ammoniac  as  part  of  the  process. 
M.,  who  was  an  American  citizen,  was  trustee  of  ' 
the  patent  for  an  American  company  or    com- 
panies.    H.  presented  a  petition  for  revocation  ' 
of   this  patent.     After   the  petition   had  been  \ 
several  times  before  the  Couit,  it  was  established,  \ 
to  the  satisfaction  of  the  judge,  that  the  patented  ! 
alloy  had  been  sold  -in  England  before  the  date 
of  the  patent.      The  American  companies  were 
then  desirous  of  intervening,  and  of  raising  the 
further  point  that  the  said  sales  of  the  patented  , 
alloy  before  the  date  of  the  patent  were  not  a  , 
prior  publication  of  the  invention,  because  at  the  j 
dates  of  the  sales  a  competent  chemist,  analysing  ] 
the  alloy,  could  not  have  discovered  the  presence  i 
of   bismuth,   bismuth   being   alleged   to  be  the  j 
important  ingredient  in  the  alloy.     This  point 
was  tried  before  the  judge  separately,  with  oral 
evidence. 

Held — that  if  reasonable  care  and  reasonable 
skill  were  used  by  analysts  before  the  date  of  the 
patent,  the  constituents  and  the  proper  propor- 
tions of  the  constituents  of  the  alloy  sold  could 
have  been  ascertained,  and  therefore  the  patent 
was  anticipated,  and  an  order  for  revocation  was 
made  ;  but  the  registration  of  the  order  was 
suspended,  pending  an  appeal. 

The  respondents  appeals i,  but  subsequently 
applied  to  the  Court  of  Appeal  for  leave  to  with- 
draw the  appeal.  The  petitioner  thereupon  asked 
that  the  appeal  miglit  be  dismissed  with  costs, 
and  this  was  done. 

In  re  Miller's  Patent,  (1898)  15  E.  F.  C.  205 

— [C.A. 

109.  Validity— Suhject-matier.l—This  was  an 
action  for  the  infringement  of  a  patent  for  a 
particular  form  of  electric  arc  lamp,  in  which  an 
enamelled  disc  was  placed  immediately  above 
the  arc  in  order  to  serve  as  a  reflector.  The 
defendant  denied  infringement,  and  alleged  that 
the  patent  was  invalid,  as  the  invention  had 
been  anticipated  by  prior  user,  and  there  was 
not  sufficient  subject-matter  to  support  a  patent. 

Held— that  the  plaintiffs'  invention  was 
anticipated,  and  the  patent  was  invalid  for 
want  of  subject-matter,  and  the  action  was 
dismissed,  with  costs. 

Helios  ElectricitatsAktien-gesellsch  AFT 

[r.  Bravlik,  (1898)  15  R.  P.  C.  523— 

Bigham,  J. 

110.  Validity  —  Construction  —  Invention  — 
Patent  held  Invalid— Action  and  Appeal  both 
dismissed.^— In  1892  a  patent  was  granted  to  D. 
for ''Improvements  in  hollow  rivets  and  studs, 
and  in  the  process  of  riveting,  which  improve- 
ments are  applicable  to  braces  .  .  .  and   oth 


like  articles."  The  first  claim  of  D.'s  patent 
was  as  follows  : — "  Making  hollow  rivets  aud 
studs  of  a  tubular  shank  closed  at  one  end  and 
flanged  at  the  open  end,  the  said  hollow  shank 
at  and  near  the  closed  end  being  of  less  diameter 
than  the  part  at  or  near  the  oiien  end,  the  jiarts 
of  tlic  shank  of  different  diameters  passing  into 
one  another  preferably  by  a  conical  shoulder, 
and  the  use  with  hollow  rivets  and  studs  of  this 
construction  of  ring-like  plates  or  eyes,  either 
detached  or  formed  in  the  articles  with  which 
the  rivets  or  studs  are  to  be  used  substantially 
as  hereinbefore  described  and  illustrated  in 
Figures  1  to  24,  both  inclusive  of  the  accompany- 
ing drawings."  In  1896  D.  commenced  an 
action  for  infringement  against  K.,  who  denied 
infringement,  subject-matter,  and  novelty, 
alleging  prior  user  by  P.,  himself,  and  others, 
and  prior  publication  by  prior  patents  of  himself 
and  others.  It  appeared  that  hollow  rivets 
having  the  closed  top  but  without  the  shoulder 
were  old,  and  that  hollow  eyelets  with  the 
shoulder  with  an  open  top  were  old. 

Held— at  the  trial,  that  the  first  claim  was  a 
combination  claim  for  the  use,  with  ihe  rivets 
described,  of  the  ring-like  plates,  and  that  there 
was,  having  regard  to  what  had  been  done 
before,  no  novelty  or  invention,  for  the  defen- 
i  dant  had,  prior  to  the  patent,  made  rivets  only 
I  differing  from  D.'s  in  not  having  closed  ends 
and  giving  substantially  the  same  result,  and 
the  washer  was  old.  The  action  was  therefore 
dismissed.     D.  appealed. 

Held,  on  appeal,  that  D.,  by  his  specification, 

claimed  the  rivet  or  stud  separately  as  well  as  in 

i  combination  with  the  discs  or  plates,  and  that 

the  stud  was  anticii^ated,  the  exact  thing  having 

been  made  and  used  by  P.  as  a  button  prior  to 

the  patent,  and  (semhle,  per  Lindley,  M.R.)  that 

the  separate  claim  for  the  stud  was  also  invalid 

by  reason  of  the   prior  manufactuie   by  K.   of 

i  studs  similar  to  D.'s,  except  that  they  had  open 

ends  instead  of  closed  ones. 

Dowler  v.  Keeling,  (1898)  15  R.  P.  C.  214  ; 

[14  T.  L.  R.  257—0.  A. 

111.  Infr/Hoement  —  Infrinyement  denied  — 
Sale  of  Article  to  be  used  in  Infrinyement  of  a 
P«fe«f.]— A  patentee  of  an  invention  for  using 
zinc  powder  to  prevent  corrosion  in  steam 
boilers  appointed  S.  his  agent.  S.  sold  zinc 
powder,  with  printed  directions  for  use  headed 
"Innes'  Patent  Metallic  Zinc."  Subsequently 
the  agency  was  determined,  but  S.  continued  to 
sell  zinc  powder  with  the  same  directions,  except 
that  the  words  "Innes'  Patent"  were  struck 
through  in  red  ink.  The  patentee  brought  an 
action  against  S.  for  infringement.  S.  denied 
infringement,  and  alleged  that  the  patent  liad 
been  anticipated  and  was  invalid. 

Held— that  the  patent  had  not  been  antici- 
pated, and  that  B.  had  infringed,  and  an  injunc- 
tion was  granted  to  restrain  S.  from  selling 
powdered  zinc  with  an  invitation  to  his  pur- 
chasers to  use  it  so  as  to  infringe  the  patent. 

Tnonsend  v.  Hawaiih,  (1875)  reported  12 
Ch.  D.  831. 

INNES   V.  Short,  (1898)   15  R.   P.  C.  449  ;   14 
[T.  L.  R.  492— Bigham,  J. 
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Anticipation :  Prior  Use  or  Prior  Publication— 
Continuod. 

112.  Aetiiin  for  Itifrhigemcat  —  Vallditij  — 
Infnnfje.ment — Appeal  to  House  of  Lords  dis- 
missed.'\ — A  company,  the  owners  of  a  patent 
for  "Improvements  in  tjn-es  or  rims  for  cycles 
and  other  vehicles,"'  brought  an  action  for  in- 
fringement. The  complete  sjiecification  claimed, 
first,  the  combination  (if  a  grooved  rim  or  metal 
tyre  and  an  arched  tyre  of  india-rubber  or  other 
flexil)le  material  held  in  the  groove  by  the 
inessure  of  an  inflated  tube  within  the  ai'ch 
which  forces  its  edges  against  the  sides  of  the 
groove  .substantially  as  described.  In  the  body 
of  the  specification  the  tube  was  described  as  of 
cloth  and  india-rubber.  The  defendants  denied 
infringement,  and  alleged  the  invalidity  of  the 
ftlaintiffs'  patent  on  grounds  of  anticii)ation  and 
prior  grant.  The  alleged  infringement  had  the 
inner  tube  of  pure  india-rubber,  and  differed 
also  from  the  tyre  shown  in  the  specification  in 
the  bending  and  adjustment  of  the  edges  of  the 
metal  rim,  these  presenting  approximately  the 
formation  of  a  hook.  It  was  held,  at  the  trial, 
that  the  patent  was  valid  and  had  been  in- 
fringed, and  an  injunction  and  an  inquiry  as  to 
damages  were  granted,  and  this  decision  was 
upheld  by  the  Court  of  Appeal.  The  defendants 
api)ealed  to  the  Hou.se  of  Lords. 

Held  —  that  the  first  claim  was  for  the 
method  shown  in  the  specification,  and  any 
method  substantially  the  same  of  connecting 
the  outer  cover  with  the  rim  so  that  the  ends  of 
the  cover  are  gripped  ;  that  an  inner  tube  of 
cloth  and  india-rubber  was  not  of  the  essence  of 
the  invention  ;  and  that  the  patent  was  valid 
and  had  been  infringed. 

Appeal  dismissed,  with  costs. 

GORMULLYAND  JEPFERY  MANUFACTURING  Co. 

[r.  North  British  Rubber  Co.,  Ld.,  (1898) 
15  11.  P.  C.  24.-.  ;  14  T.  L.  II.  .S3.5-H.  L.  (E.-). 

113.  Action  for  Infringement — Vtdidity — Z>«- 
eonformity— Patent  held  to  he  Anticipated  and 
not  to  he  Infringed — Action  Dismissed — Higher 
Scale  Costs.]— In  1887,  a  patent  was  granted  for 
"  Improvements  in  the  manufacture  of  explosives." 
According  to  the  provisional  specification,  the 
invention  consisted  "in  the  emjiloyment  of  a 
nitrated  Ixidy  such  as  nitrated  woody  matter  or 
hbre  which  isdissolved  in  a  solvent  such  as  ether 
and  then  dried  and  reduced  to  jiowder."  In  the 
couii)lete  specification,  the  patentee  claimed, 
first,  "The  manufacture  of  an  explosive  suited 
for  use  in  small  arms  or  oi'dnance  by  taking 
vegetable  fibres,  woody  matters,  cellulose  or  the 
like  .  .  .  and  nitrating  them  and  then  com- 
pletely dissolving  them  in  acetic  ether  or  acetone, 
or  like  solvents  of  equal  strength,  until  they 
assume  a  gelatinous  plastic  consistency,  and 
forming  the  mass  into  suitable  shapes,  and'drying 
or  allowing  to  diy  or  distilling  off  the  solvent 
from  the  mass,  and  finally,  when  re(iuired,  reduc- 
ing the  product  to  a  powder  or  granular  or  other 
recpured  form,  with  or  without  the  use  there- 
with of  an  oxygen  yielding  substance,  or  both  an 
oxygen  yielding  substance  and  a  hydro-carbon 
all  substantially  as  hereinbefore  described."  H., 
in  whom  the  patent  had  become  vested,  brought 


an  action  for  infringement  thereof  against  the 
S.  Company,  who  alleged  want  of  novelty,  want 
of  subject-matter,  insufficiency,  disconformity. 
anticipation  by  {inter  alia)  publication  of  W.s 
German  patent.  The  defendants,  in  their  manu- 
facture of  p(jwder,  treated  nitj-u-cellulose  with 
acetone,  Init  they  alleged  that  the  greater  part  of 
the  filjre  was  not  dissolved.  The  evidence 
showed  that  it  was  known  at  the  date  of  the 
|)atent  that  nitro-ceUulose  could  be  dissolveil  by 
the  substances  name<l  by  the  patentee ;  that  the 
solvents  were  of  two  classes— one,  which  included 
acetone,  dissolving  both  trinitro-cellulose  and 
dinitro-cellulose,  and  the  other,  which  included 
ether-alcohol,  dissolving  dinitro-cellulose  only  ; 
that  the  result  of  solution  was  to  reduce  nitro- 
cellulose to  an  amorphous  condition,  although 
chemically  unchanged,  and  that  the  solvent  could 
be  evaporated  off.  W.'s  patent  described  the 
manufacture  of  cartridge  cases  out  of  an 
explosive  material  obtained  by  adding  chlorate 
of  potash  to  guncotton,  drying' and  pouring  such 
a  quantity  of  collodion  thereon  until  the  satura- 
tion effected  a  dissolution  of  the  cotton,  and  a 
gelatinous  mass  was  produced. 

Held — that  it  was  an  essential  feature  of  the 
invention  that  there  should  be  comjilete  dissolu- 
tion of  the  fibre  of  the  nitro-cellulose  :  that  the 
provisional  specification  included  both  classes  of 
nitro-cellulose  and  both  classes  of  solvents,  and 
that  there  was  no  disconformity  or  insufticiency 
of  description  :  that  on  the  above-mentioned 
construction  of  the  patent  it  was  not  shown  to 
be  anticipated,  except  by  W.'s  patent,  but  was 
anticipated  by  that  ;  aiul  that  the  defendants 
had  not  infringed,  since  in  their  powder  the  fibre 
remained  undissolved  to  a  considerable  extent. 
The  action  was  tlierefore  dismissed,  with  costs  on 
the  higher  scale. 

Hfidemanx  r.   Smokeless  Powder  Co..  Ld., 
[181)8]  1.5  K.  P.  C.  305-Jeune,  P. 

134.  Action  for  Infringement — Prior  Grant — 
Snhjcct-mattcr — Utilitg— Pleadings.]— On  June 
1st,  1892,  a  patent  for  an  improvement  in 
electrical  insulating  sheets  was  granted  to  W. 
On  the  following  day  a  patent  for  a  similar 
invention  was  granted  to  D.  The  M.  Company, 
as  propiietors.  brought  an  action  for  infringe- 
ment of  both  patents  asainst  the  E.  company, 
Init  subsequently  dropped  the  claim  in  respect  of 
W.'s  patent.  The  defendants  denied  infringe- 
ment of  D.'s  patent,  and  alleged  that  it  was 
invalid  on  the  following  among  other  grounds  : 
Prior  grant  to  VV.  in  his  patent,  anticipations  by 
S.  andT.,  and  prior  users  of  the  invention.  The 
plaintiff's,  by  their  reply,  denied  the  jtrior  grant 
to  W.,  and  alleged  that  W.'s  patent  was  invalid 
by  reasons  of  the  matters  stated  in  the  defendants' 
original  particulars  of  objections.  The  defen- 
dants rejoined  that  even  if  W.'s  patent  had  been 
anticipated,  that  was  no  defence  to  the  plea  of 
prior  grant.  It  was  admitted  at  the  trial 
that  the  specification  of  8.  and  T.  anticipated 
W.'s  patent. 

Held— that  as  S.  and  T.  anticipated  W.,  D.'s 
patent  was  not  invalid  on  the  ground  of  a  prior 
grant  to  W.  ;  but  if  so,  then  D.'s  patent  was 
anticipated  by  S.  and  T.,  and  also  certain  prior 
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Continued. 
ixseis  ol:  the  invention   were  pmved.     On  these 
grounds  judgment  was  given  for  the  defendants, 
and  a  certiticate  as  to  some  of  their  particulars 
of  objections. 

Mica  Ixsulator  Co.  r.  The  Electrical  Co., 
[Ld.,  (1898)  15  R.  P.  C.  489— Kekewich,  J.  [ 

115.  DiM-onforinity—Xeio  ItJlemenf. ]—\Yhere 
it  is  a  qnestion  of  construction  of  the  provisional 
document  and  a  question  of  construction  of  the 
complete  document,  and  a  comparison  of  the  one 
with  the  other,  the  surrounding  circumstances, 
the  subject-matter,  and  so  on,  are  to  betaken 
into  consideration  by  the  Court  ;  and  the  Court 
must  be  instructed  as  to  the  history.  The  prior 
knowledge  of  an  invention  to  avoid  a  patent 
must  be  knowledge  equal  to  that  required  to  be 
given  by  a  specification,  namely,  such  knowledge 
as  will  enable  the  public  to  perceive  the  very 
discovery,  and  to  carry  the  invention  into  practical 
use.  Tlie  invention  must  be  shown  to  have  been 
before  made  known.  Whatever  is  assented  to, 
the  invention  must  be  read  out  of  the  prior 
publication. 

Pneumatic     Tyre    Co.,    Ld.     v.    Leicester 

[Pneumatic  Tyre  and  Automatic  Valve 

Co.,   (1899)  16  R.   P.  C.  .50— C.  A.     See  aUo 

16  R.  P.  C.  .531— H.  L.  (E.). 

And  see  No.  51,  sujjra. 

116.  User  merely  for  Experiment — User  fur 
Purposes  of  Business  and  Profit.^ — When  a 
patentee  supplies  a  patented  article  in  such  a  way 
and  to  such  an  extent  that  he  cannot  recall  the 
patented  article — that  he  cannot  impose  any 
obligation  of  secrecy — it  becomes  impossible  for 
the  inventor  subsequently  to  take  out  letters 
patent. 

In  re  Xcioall  and  Elliott  i(\%a%')  4  G.  B.  (n.s.) 
269  ;  27  L.  .J.  C.  P.  337  ;  4  Jur.  (n.s.)  562) 
distinguished. 

Hoe  &  Co.  r.  Foster  &  Sons,  (1899)  16  R.  P.  C. 

[33— C.  A. 

117.  Interpretation  of  Specification  alreadij 
determined  hi/  Decisions — Costs — Three  Counsel 
— Scientific  Eridence — Costs  on  Higher  Scale.'] — 
The  plaintiffs  brought  an  action  on  the  well- 
known  Welch  patent  for  "  improvements  in 
rubber  tyres  and  metal  rims  or  felloes  of  wheels 
for  cycles  and  other  light  vehicles,"  and  claimed 
an  injunction  against  infringement  and  the  usual 
consequential  relief.  The  defendants  denied 
infringement,  and  said,  "  If  the  said  letters 
patent  are  capable  of  such  a  construction  as 
would  caiTse  the  pneumatic  tyres  and  parts  com- 
plained of.  or  any  of  them,  to  be  infringements 
thereof,  the  defendants  will  contend  that  the 
said  letters  patent  are  invalid  on  the  grounds 
stated  in  the  particulars  of  objection." 

Held — that  the  trueconsti-uction  of  the  Welch 
specification  had  been  determined  in  numerous 
decisions,  including  two  in  the  Appeal  Court 
and  one  in  the  House  of  Lords,  and  there  was  no 
want  of  novelty. 


Held,  also,  that  the  defendants'  tyre  was  no 
infringement  of  Welch's  patent,  for  the  follow- 
ing reasons  : — First,  that  the  defendants'  tyre 
was  held  on,  not  by  the  brute  resistance  of  an 
inelastic  core  on  either  side  of  the  convexity, 
but  by  the  resilient  play  of  counteracting  pneu- 
matic forces  ;  and,  secondly,  even  if  the  hoop  of 
wiie  was  inelastic  in  use,  the  inextensibility 
resided  not  in  the  edge  but  in  the  tyre  as  a 
whole,  including  the  tread,  which  lay  not  on 
either  side  of,  but  above  the  convexity. 

If  it  is  essentially  necessary  for  the  purpose  of 
doing  justice  three  counsel  should  be  employed, 
i.e.,  where  a  reasonable  and  prudent  man,  acting 
with  ordinary  prudence,  would  not  venture  to 
come  into  Court  without  thi'ee  counsel. 

If  scientific  evidence  is  really  wanted,  costs  on 
the  higher  scale  will  be  allowed. 

Dunlop  Pneumatic  Tyre  Co.,  Ld.  r.  Wap- 
[share  Tube  Co.,  Ld.,  (1899)  17  R.  P.  C.433 

—Buckley,  J. 

119.  Interpretation  of  Spccificotion.l — On  the 
face  of  the  specification  the  Court  came  to  the 
conclusion  that  the  patentee  claimed  as  against 
the  public  to  include,  as  within  the  ambit  of  his 
invention,  a  claim  to  a  motor  in  which  the  field 
magnet  was  centred  or  sleeved  on  the  driving 
axle,  its  armature  supported  directly  upon  the 
said  field  magnet,  and  having  a  shaft  separate 
from  the  driving  axle,  and  gearing  communicating 
motion  from  the  armature  shaft  to  the  driving 
axle,  whether  supported  by  springs  or  not. 

The  plaintiffs  brought  an  action  for  infringe- 
ment, and  the  sole  defence  of  the  tramways  com- 
pany was  that  the  patent  was  void,  because  the 
patentee  had  made  his  own  invention  void,  and 
that  he  had  done  so  by  reason  of  having  claimed 
in  claim  1  something  which  was  really  not  new. 

Held — that  the  patent  had  been  anticipated 
by  the  publication  at  the  Patent  Oflice  Library 
of  the  drawing  and  claims  set  out  in  the  Official 
Gazette  of  the  U.S.A.  Patent  Office  of  an  American 
specification. 

Claims  for  subordinate  integers  considered. 

Plimpton  V.  Spiller  ((1877)  6  Ch.  D.  412 ;  47 
L.  J.  Ch.  211— C.  A.)  discussed. 

Decision  of  Cozens-Hardy,  J.  (16  R.  P.  C.  631) 
affirmed. 
Electric  Construction  Co.,  Ld.  v.  Imperial 

[Tramways  Co.,  Ld.,  (1900)  17  R.  P.  C.  537 

— C.  A. 

120.  Action  for  Infrinf/einent — Xcio  Ajiparatus 
for  Old  Proce.'<x — Process  rendered  a  Success- 
Interpretation  of  Claim — Paper  Anticipation.]  — 
In  interpreting  a  claim  the  patentees  must  be 
given  the  benefit,  as  well  as  be  subjected  to  the 
disadvantage,  of  the  common  knowledge  at  the 
time  when  they  published  the  specification. 

The  plaintiffs'  claim  was  :  "  In  an  electrolytic 
tank  furnished  with  anodes,  the  use  of  a  per- 
forated, revolving,  horizontal  drum  cylinder  or 
the  like,  to  contain  the  articles  to  be  plated,  the 
said  articles  being  brought  into  the  effective 
electric  circuit,  so  as  to  receive  a  deposit,  by 
:  contact  (either  directly    r  through  one  another, 
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Ciiiittiiticd. 

or  through  metallic  contact  arms  or  their 
equivalents)  witli  the  axis  which  forms  the 
negative  pole."     The  patent  was  a  success. 

Held — that  the  claim  limited  the  use  of  a  per- 
forated horizontal  drum  to  cases  in  which  the 
new  invention  was  applied,  and  indicated  that 
there  was  no  claim  to  the  general  use  of  a 
horizontal  drum  or  anything  of  that  kind,  but 
only  of  such  a  horizontal  drum  as  should  ensure 
the  articles  being  brought  into  effective  electric 
circuit  by  contact  with  the  axis  which  formed 
the  negative  pole  through  the  articles  which  had 
to  be  plated. 

Held,  also,  that  what  is  commonly  called  a 
paper  anticipation  was  not  sufficient  to  invalidate 
the  claim. 

Held,  also,  that  the  defendants'  apparatus, 
where  all  the  details  were  the  same,  excepting 
that  a  disc  was  substituted  for  the  contact 
pieces,  which  was  exactly  what  was  meant  by 
an  equivalent,  and  was  covered  by  the  word 
"  equivalent,"  was  an  infringement  of  the  claim. 

Electrolytic  Plating  Appaeattjs  Co.,  Ld, 
[r.  Thomas  Evans  &  Son,  (1901)  17  R.  P.  C. 

738— Wills,  J. 

121.  Action  fur  Infringement — Three  Patents 
— Case  of  each  Patent  heard  seijarately — Injunc- 
tions as  to  each  Patent.'] — The  plaintiffs  were 
owners  of  three  patents  for  improvements  in  and 
relating  to  motor  vehicles,  viz..  No.  10,072  of 
1898,  No.  19,734  of  189.5,  and  No.  13,671  of  1899, 
and  claimed  that  the  defendants  had  infringed. 
The  case  as  to  each  of  the  three  was  tried 
separately. 

The  letters  patent  No.  16,072  of  1893  by  the 
complete  specification  claimed  that :  "  The  object 
of  my  improvements  is  to  produce  a  mixture  of 
never-varying  composition,  irrespective  of  the 
speed  of  the  engine  as  well  as  of  that  of  the 
piston  in  different  parts  of  the  path  of  this 
latter." 

Held — that  the  mere  fact  that  all  the  elements 
he  used,  and  all  the  materials  were  old,  did  not 
prevent  the  method  from  being  new ;  that  the 
method  had  overcome  great  difficulties  ;  that  the 
only  anticipations  were  paper  specifications, 
which  in  point  of  fact  had  not  been  worked  ;  and 
that  with  regard  to  this  there  must  be  a  verdict 
for  the  plaintiffs. 

The  letters  patent  No.  19,734  of  1895  referred 
to  electrical  ignition  of  the  explosive  charge  in 
the  cylinder  of  the  motor.  By  means  of  the 
device  shown,  the  liability  to  miss  fire  was  re- 
duced to  a  minimum,  and  at  the  same  time  the 
si)e  :d  of  the  engine  was  governed.  All  the 
various  parts  of  the  apparatus  were  old,  but  the 
invention  consisted  in  the  combination  and 
arrangement. 

Held — that  there  was  no  evidence  to  show 
that  this  invention  was  not  new ;  that  the  evi- 
dence showed  this  invention  was  useful ;  and 
that  the  patent  must  stand. 

The  defence  was    withdrawn    in   respect  of 


letters  patent  No.  13,671  of  1899  after  evidence 
was  given  as  to  utility  and  invention. 

As  to  each  of  the  three  letters  patent  an 
injunction  and  certificate  for  validity  were 
granted. 

British    Motor   Traction    Co.,    Ld.    v.   J 

[Vaughan  Sherrin,  (1901)  18  R.  P.  C.  2G.5 

— Kekewich,  J. 

122.  Action  for  Infringement — A'eiw  Appara- 
tus for  old  Process — Process  rendered  a  Success.] 
— The  plaintiffs  were  the  owners  of  a  patent  for 
"  improved  apparatus  for  the  electro-deposition 
of  metals,"  and  they  brought  an  action  for 
infringement  against  the  defendants.  The 
defence  was  anticipation  and  prior  user. 

He].iD — that  (1)  there  was  no  anticipation,  as 
in  itself  the  central  idea  of  the  plaintiffs'  patent 
— that  is  to  say,  the  advantage  of  the  machine  -- 
is  that  the  articles  are  placed  between  the  anode 
and  the  cathode  so  that  the  current  flows  into 
the  work  and  only  a  minute  portion  of  it  into 
the  connections.  The  point  is  that  the  work 
shall  be  outside  the  cathode  machinery.  (2)  It 
was  not  a  case  of  mi;ch  or  decided  invention.  It 
was  a  case  where  a  man  had  just  hit  upon  the 
right  thing  which  others  had  failed,  perhaps  by 
a  small  margin,  to  hit,  but  not  having  hit  it  they 
had  failed  ;  whereas  the  invention  of  the  plain- 
tiffs once  made  had  proved  an  unqualified 
success  ui)on  the  evidence  ;  and  that  there  was 
subject-matter,  and  sufficient  novelty  to  give 
validity ;  and  (3)  as  to  prior  user,  although 
experiments  had  with  a  similar  apparatus  been 
carried  on  in  a  room  to  which  the  public  had 
access,  if  they  chose  to  go  up  a  staircase,  and 
were  not  strictly  speaking  a  failure,  yet  they,  as 
they  perished  with  the  object,  were  not  a  public 
but  an  experimental  use,  and  therefore  there 
was  no  prior  user. 

Electrolytic  Plating  Apparatus  Co.,  Ld. 
[i:  Holland,    (1901)    18    R.    P.    C.   521— 

Ridley,  J. 

123.  Action  for  Infringement — Claim,  for  a 
Method — Sped  feat  Ion — Interpretation — Snhject- 
matter.'] — The  plaintiffs  were  the  owners  of 
letters  patent  for  "  Improvements  in  the  method 
of  producing  the  explosive  mixture  in  hydrocar- 
bon engines,"  and  they  claimed  an  injunction  to 
restrain  the  defendants  from  infringing  their 
patent.  The  method  of  the  plaintiff  consisted 
"  in  sucking  liquid  hydrocarbon  by  the  air 
sucked  by  the  working-piston,  substantially  as 
described." 

Held — that  (1)  on  the  true  construction  of 
the  specification  the  patent  was  for  a  method 
and  not  for  a  machine  ;  (2)  that  unless  the 
patent  was  for  a  method  it  failed  for  want  of 
subject-matter  or  of  novelty,  and  had  been 
anticipated,  and  (3)  if  the  patent  was  valid  for  a 
machine  the  defendants  had  not  infringed. 

British  Motor  Traction  Co.,  Ld.  r.  Fris- 
[WELL,  (1901)  18  R.  P.  C.  497— Farwell,  J. 

124.  Action  for  Infringement— rtUltg— Prac- 
tical Scale— Economg  of  Power.] — A  patent  was 
granted   to  the  plaintiffs  for  ''improved  means 
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and  apparatus  foi  separating  alkaline  and  earthy 
metals  and  other  products  from  the  salts  of  such 
metals,  or  from  other  substances  containing 
them."  The  process  was  one  by  which,  with  the 
use  of  their  apparatus,  the  mercury,  while 
exposed  to  electrolytic  action,  was  to  flow  con- 
tinuously and  comparatively  sliiwly.  The 
plaintiffs  brought  an  action  for  infringement 
against  the  defendants. 

Held — that  the  patentees  did  not  know,  and 
left  to  the  public  to  find  out,  whether  speed  was 
advantageous  or  injurious  for  the  process  which 
they  described  ;  that  there  was  nothing  new  in 
the  process  ;  that  the  plaintiff's  process  was  not 
useful  as  indicating  any  way  of  conducting  the 
known  process  of  formation  of  sodium  amalgam 
and  caustic  so  as  to  attain  an  efficiency  greater 
than  that  attained  by  })revious  methods,  and 
therefore  failed  for  utility ;  and  that  the 
defendants  had  not  infringed,  as  they  used  an 
apparatus  of  which  it  was  of  the  essence  that 
the  cathode  should  be  mercury  only,  and  that 
the  base  should  be  of  a  non-conducting  material. 
Atkins  and  Applegarth  r.  Castnee-Kell- 

[NER  Alkali  Co.,  (1901)   18  R.  P.   C.  281— 

Bucklej',  J. 

125.  Action f or  Infrhigemeut.'] — Letters  patent 
were  granted  to  G.  and  G.  for  "  Improvements 
in  closing  devices  for  preserve  jars  or  other  recep- 
tacles." The  object  of  the  invention  was  to 
obtain  an  air-tight  closure  for  vessels  used  for 
preserving  fruit,  fish,  and  other  things  where 
the  goods  are  subjected  to  a  process  of  boiling 
for  the  purpose  of  sterilisation.  The  merit  of 
the  plaintiff's  invention  consisted  in  having  a 
cover  of  a  particular  shape,  so  designed  as  to 
press  obliquely  "in  a  tangential  direction"  on 
an  india-rubber  packing  ring,  resting  in  a  groove 
in  the  conical  neck  of  a  jar,  and  by  means  of 
slight  pressure  from  a  spring  of  a  particular 
shape  placed  over  the  cover  to  produce  an  air- 
tight closure.  The  plaintiffs  brought  an  action 
for  infringement  against  the  defendant.  The 
defendant  denied  the  infringement,  and  also 
pleaded  that  the  letters  patent  were  invalid  by 
reason  of  prior  publication  and  prior  user.  That 
the  invention  was  one  of  great  commercial  utility 
was  shown  by  the  fact  that  millions  of  the  covers 
had  ali'eady  been  sold. 

Held — that  no  prior  publication  had  antici- 
pated the  plaintiff's  invention,  and  there  were 
no  instances  of  prior  user  as  invalidating  the 
patent,  and  that  the  defendaat  had  infringed. 

Automatic  Air-tight  Cover,  Ld.  v.  Stock- 
[ford,  (1902)  19  K.  P.  C.  4.53— Eady,  J. 

126.  Action  for  Infringement — Construction  of 
Specification — Utilitij.'] — The  plaintiffs  were  the 
owners  of  a  patent  for  "  improvements  in  attach- 
ing bindings  to  the  brims  of  hats,"  in  the 
specification  of  which  they  stated  that  the 
invention  consisted  "  in  fitting  a  hat  having  a 
stiff,  curled,  or  rolled  brim  with  a  binding  "  by 
particular  stitching  and  a  process  called  by  them 
"  snapping  over  ;  "  and  that  the  invention  also 


consisted  of  a  machine,  anil  tlic  method  of 
attaching  the  binding  by  means  of  the  machine. 
Their  first  claim  was  for  "  the  herein  described 
method  of  attaching  to  a  hat  having  a  stiff, 
curled  or  rolled  brim  a  binding,  &c.,  substantially 
as  specified." 

Held — that  upon  the  true  constructiiju  this 
was  only  a  claim  for  attachment  by  means  of 
the  machine,  and  did  not  (as  the  defendants 
contended)  include  attachment  by  hand  sewing  ; 
and  that,  upon  the  facts,  novelty  and  utility 
were  established  in  respect  of  all  the  claims,  and 
that  the  defendants  had  infringed. 

Decision  of  Buckley,  J.  ((1903)  20  R.  P.  C. 
529)  affirmetl. 

Gammons  r.  Battersby,  (1904)  21  R.  P.  C.  529 

[—C.  A. 

127.  Action  for  Lif'-huunnent — Patent  held 
Valid'  hji  Court  of  Appeal — New  Action  against 
other  Defendant); — Fresh  Evidence  of  Want  of 
yoreltg  and  Auficijn/tion.~\ — In  the  infringement 
action,  Patent  E.rploitation,  Ld.  v.  ISieniens 
Bros,  of  Co.,  Ld.  {.see  No.  41,  supra)  the  C.  A.  had 
construed  the  plaintiffs'  specification,  and  held 
their  patent  to  be  valid. 

In  the  present  action  the  plaintiffs  were  pro- 
ceeding against  other  alleged  infringers,  who 
adduced  further  evidence  ui)on  which  the  judge 
found  that  the  essential  feature  of  the  invention 
was  not  novel,  and  that  there  had  been  anticipa- 
tion. He  further  held  that  there  had  in  fact 
been  no  infringement. 

Patent    Exploitation,    Ld.    r.    American 

[Novelty  and  Manufacturing  Co.,  Ld., 

(1903)  20  R.  P.  C.  689— Buckle}',  J. 

128.  Action  for  Infringement — Subject-matter 
— Anticipation — Inralidity.] — In  1898  letters 
patent  were  granteil  to  the  plaintiff  for  "im- 
provements in  attachments  for  corsets."  The 
essence  of  the  invention  was  in  having  a  belt 
with  upright  ribs  with  the  points  of  attachment 
for  a  corset  immediately  above  the  upright  ribs. 
The  mode  of  attachment  was  to  be  by  safety  pins 
passing  through  ready  made  holes. 

Held — that  for  many  years  belts  had  been 
made-for  attachment  to  corsets  ;  that  there  was 
no  invention  in  saying  that  they  could  be 
attached  in  any  particular  place  ;  and  that  the 
patent  was  invalid  for  want  of  subject-matter. 

Decision  of  Kekewich,  J.  (19  R.  P.  C.  550) 
affirmed. 

Wardroper  t:  Gibbs,  Ld.,  (1903)  20  R.  P.  C. 

[355— C.  A. 

129.  Action  for  Iifringeuient — Machine  for 
Printing  Sachs,  Jj-c. — Defective  Spccification.'\ — 
The  claim  was  for  a  multi-colour  printing 
machine,  for  printing  sacks,  &c.,  including  (as 
was  admitted)  pieces  of  material  of  uniform 
thickness. 

The  patent  was  held  invalid  on  the  grounds 
that,  (1)  though  printing  sacks  of  irregular 
thickness  might  have  been  good  subject-matter, 
yet  no  novelty  was  disclosed  in  printing 
materials    of    uniform    thickness,    nor    in  ^the 


1 1  :'.9 


PATENTS   AND   TNYENTIONS. 


1140 


Anticipation :  Prior  Use  or  Prior  Publication — 

Co)ithiHe<l. 

adjusting  of  the  rollers,  for  the  specification 
cciiiteniplated  their  omission,  nor  in  the  adjust- 
ment of  the  cylinders,  for  well  known  alternative 
methods  were  specified. 

The  real  advantages,  viz.,  the  method  of  carry- 
ing tlie  sacks  under  the  cylinders  by  a  travelling 
band,  and  thesolutiun  nf  the  "  feeiling"  (Hfficulty, 
were  not  sufficiently  insisted  on,  or  described,  in 
tiie  specification. 

KlXMOND    r.   KeaY,   (IDO.S)  20   R.  P.   f.  497— 

[Ct.  of  Sess.  (0.  H,). 

130.  Action  for  Infrinrjemcnt  —  Uepalriiii- 
putch  for  Pneiimttfic  Tijres — Sithject-nititter.'] — 
Invention,  as  distinct  from  discovery,  suggests 
an  act  to  be  done,  and  it  must  be  an  act  which 
results  in  a  new  product,  or  a  new  result,  or  a 
new  i^rocess,  or  a  new  combination  for  producing 
an  old  i>roduct  or  an  old  result. 

A  patent  was  granted  to  R.  for  an  improve- 
ment in  the  means  of  repairing  the  outer  cover 
of  a  bicj'cle  tyre  :  a  strip  of  canvas  faced  with 
rubber  was  to  Ije  placed  over  the  injury  with  its 
ends  tucked  in  between  the  rim  and  the  side  of 
the  tyre  :  upon  fully  inflating  the  tyre  tiie  ends 
of  the  strip  would  be  tight]}'  gripped,  and  the 
central  portion  held  in  position  over  the  injnr_y. 

Held — that  the  patent  was  bad  for  want  both 
of  subject-matter  and  of  novelty. 

Decision  of  Bucklej-,  J.  ((i;»03)  20  R.  V.  C.  123) 
affirmed. 

Reynolds    r.  Herbert   Smith  &    Co.,   Ld., 
[(li)()8)  20  R.  r.  C.  410— C.  A. 

See  also  Nos.  22,  3H,  41,  4S.  HI,  78,  81,  82,  85, 
SC.  101.182. 


V.  FIRST  AND  TRUE  INVENTOR. 

131.  I'etition  for  lievocation  —  M<iKter  and 
Sernnit — Fraud — Ptitenf.<i,  Des'igna  and  Trade 
Marks  Art,  1883  (4(5  &  47  Vict.  v.  57),  .«.  26  (8).] 
— G.  W.  petitioned  for  revocation  of  a  patent 
granted  to  Marsliall  and  Naylor.  G.  W.  worked 
under  the  direction  of  Marshall  and  Naylor,  who 
were  respectively  managing  director  and  director. 
(t.  W.  was  paid  £10  for  work  done  on  the  models 
in  overtime,  and  he  communicated  his  invention 
to  the  respondents  in  confidence,  informing  them 
at  the  same  time  that  it  was  his  intention  to 
take  fiut  letters  patent  for  the  same.  The  respon- 
dents, however,  applied  for  and  obtained  the 
gi'ant  to  themselves  of  letters  patent  for  the  said 
invention. 

Hkld — that  the  order  to  revoke  must  be  made 
.ns  the  whole  merit  of  ihe  invention  was  due  to 
G.  W.,  and  the  patent  was  obtained  in  fraud  of 
G.  W.'s  rights. 

In    re    Marshall  and    Nayloh's   Patent, 
[(1!»00)  17  R.  r.  C.  553— Farwell,  J. 

132.  Art  ion  for  IiifriiKjeutent — Onus  of  ProoJ 
—  I'tUitji  —  iH-scoiiformity.] — An  action  was 
brought  for  infringement  of  a  patent  granted  to 
the   plaintiffs,    and   the   usual   objections   were 


taken,  viz.,  that  the  patent  was  not  new,  not 
useful,  kc. 

Held — (1)  that  there  was  no  anticipation  ; 
(2)  that  the  patent  gave  an  alternative  method 
of  effecting  tlie  same  result,  and  that  there  was 
utility  enough  to  su))port  the  patent  ;  (3)  that 
as  the  defendants  had  pleaded  that  the  patentees 
were  not  the  tiue  and  fii'st  inventors,  the  plain- 
tiffs were  not  bound  to  show  that  they  were  the 
true  and  first  inventors,  but  it  lay  on  the  defen- 
dants on  Ihe  plea  that  the  plaintiffs  were  not  the 
true  and  first  invcntoi's  to  prove  the  plea,  and 
this  the  defendants  had  failed  to  do. 

Yonnq  v.  Tf7//Y^  ((1854)  17  Beav.  532  ;  18  Jur. 
277  ;  23  L.  J.  Oh.  1!)0— Romilly,  M.U.)  differed 
from,  but  followed. 

The  issue  of  disconformity  lies  emphatically  on 
the  objectors. 

Ward   Broth krs   r.    Hill  (James)    &   Son, 
[{li)0])  18  R.  r.  C.  481— Wills,  .1. 

133.  Art  ion  for  Infrini/eDie/it —  Com  inn  iiirtition 
from,  Abroad — Prior  Piihlirationx  —  Staij  of 
J'J.recntion.] — The  plaintiff  sued  as  assignee  of 
letters  patent  originally'  granted  to  T.  J.,  who 
applied  for  letters  patent  on  a  communication 
fiom  abroad  by  R.  M.  R.  of  America.  The  com- 
munication, so  far  as  there  was  a  direct  commu- 
nication to  T.  J.  by  letter  or  orallv,  was  made  bv 
A.,  and  not  by  R.  M.  R.  himself.'  The  plaintiif 
brought  an  action  for  infringement  against  the 
defendants,  who  admitted  infringement,  but 
denied  that  the  patent  was  communicated  from 
abroad  by  R.  M.  R.,  and  alleges  prior  publication. 

Held — that  on  the  evidence  when  A.  was  over 
here  he  did  not  impart  the  invention  to  T.  J.  so 
that  T.  J.  could  understand  it,  but  that  the  sub- 
stance of  the  communication  came  after  A.  had 
returned  to  America,  when  he  was  abroad  ;  that 
there  was  no  prior  publication,  the  conmiunica- 
tion  being  by  a  layman  to  a  friend,  an  expert, 
and  the  })laintiff  was  entitled  to  judgment ;  and 
that  a  stay  of  execution  could  not  be  granted  on 
the  plaintiff'  giving  the  usual  undertaking  as  to 
costs,  and  undertaking  that  the  machines  should 
not  be  destroyed,  but  kept  in  custody  pending 
the  hearing  of  the  appeal. 

MarMlrn  v.  Sarille  Foundry  Co.  ((1878)  3 
Ex.  D.  203  ;  26  W.  R.  784— C.  A.)  distinguished. 

PiLKINGTON    r.    YeAKLEY    VACUUM    HAMMER 
[Co.,  (11)01)  IS  R.  P.  C.  45!)— Kekewich,  J. 

134.  Petition  for  Peroration — Prior  Action 
for    Jiifri/if/eiiient  -First    and    True    Jnrentor — 

Fraud — Aitorneij-  (ieneraVK  Fiat — Estoppel.']  — 
In  1894  J.  obtained  letters  patent  on  a  com- 
munication from  altroad  for  "  Improvements  in 
atmospheric  or  power  hammers."  P.,  as 
assignee  of  these  letters  patent,  sued  the  Yeakley 
Vacuum  Hammer  Vo.  for  infringement,  who 
admitted  infringement,  but  denied  that  the 
patent  was  communicated  fiom  abroad,  and 
alleged  prior  publication.  P.  succeeded  before 
Kekewich,  J.  ((1901)  18  R.  P.  C.  459).  The 
defendants  appealed,  and  this  ai>peal  was  still 
pending.  Y.  subse(iuently  presented  a  petition 
for  the  revocation  of  the  patent,  alleging  that  he 
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First  and  True  Inventor — Continued. 

invented  a  vacuum  hammer  described  in  the 
specification  and  drawings  of  the  patent  granted 
to  J.  in  1894  :  that  in  JMarch,  ISUt,  the  peti- 
tioner handeil  a  model  hammer  and  a  copy  of 
the  drawing  to  A.,  a  salesman  in  his  employ; 
that  the  petitioner  intended  to  take  out  a  patent 
in  Enghmd  for  the  hammer,  but  did  not  do  so 
immediately,  as  he  was  advised  the  provisional 
protection  in  America  protected  the  invention  in 
England  for  two  years;  tliat  in  April,  18'.t-l.  A. 
came  to  England  and  fraudulently  instructed  J. 
to  take  out  a  patent  for  the  invention,  and  J.  sold 
the  patent  to  P.  ;  and  that  in  1890,  Y.,  in 
ignorance  of  the  fraud,  obtained  a  patent  for  the 
invention.  The  Attorney-Greneral's  fiat  was 
obtained. 

Held — that  as  the  Attoruey-Clenerars  fiat 
was  obtained  the  whole  matter  was  open,  and 
there  was  no  estoppel  in  anything  that  was  done 
by  Kekewich.  J.  :  that  J.  was  tlie  first  and  true 
inventor  ;  tliat  fraud  was  not  proved  :  and  that 
the  petition  failed  and  must  he  dismissed  with 
costs. 

In  RE  Jamesons  Patent,  (l'.t()2)  1!)  P.   P.  C. 
[24(;— Farwell,  J. 

133.  Master  and  Employer  —  EinpIo>jpd  to 
carrij  uvt  Master'.^  Jdea.t.^ — When  a  dispute 
arises  as  to  whether  an  em[)loyee  or  his  master 
is  entitled  to  the  benefit  of  suggestions  made  by 
the  former  when  carrying  out  an  invention  of 
his  master's,  the  question  depends  upon  the 
merits  of  each  case  ;  but  where  the  main  prin- 
ciple and  object  are  complete  without  the 
suggestions,  which  meiely  relate  to  the  facilita- 
ting of  the  desired  result,  the  suggestions  are  to 
be  regarded  as  merely  accessories. 

Allen  V.  liaiimn  ((184.5)  1  C.  B.  .5.>1)  followed. 

In  re  Smith's  Patent,  (190."))  21  K.  P.  C.  57— 

[  Buckley,  J. 

136.  Prior  I'xer — U)<er  not  Amount uuj  to 
Pnhlication — Statute  of  Monopolies  (162.'})  (21 
Jac.  1,  ('.  3),  s.  6.] — A  "first  inventor"  in  patent 
law  is  the  person  who,  being  a  true  inventor,  i.e., 
not  having  borrowed  the  invention  from  some- 
body else,  either  first  publishes  the  invention 
or  first  files  in  respect  of  it  a  provisional  speci- 
fication on  which  letters  patent  are  subsequently 
granted.  User  may  or  may  not  amount  to 
publication  ;  but  even  if  there  is  no  publication, 
there  may,  under  sect.  (!  of  the  Statute  of 
Monopolies,  be  such  a  user  as,  although  not 
amounting  to  a  publication,  will  render  invalid 
a  patent  for  the  invention  or  process  so  used. 

Robertson  r.  Purdey,  (1907)  2.3  T.  L.  R.  343  ; 

[24  R.  P.  C.  273— Parker,  J. 

See  also  No.  33. 
YI.  UTILITY. 

137.  What  Sufficient  to  Support  a  Patent.]  — 
■ — "  Utility"  in  patent  law  does  not  mean  either 
abstract  utility,  or  comparative  or  competitive 
utilitj',  or  connnercial  utility,  but  an  invention 
better  in  some  respect,  but  not  necessarily  in 
every  respect,  than  the  preceding  knowledge  of 


the  trade  as  to  a  particular  fabric.  An  article 
which  is  good,  though  not  so  good  as  that  pre- 
viously known,  but  which  can  be  produced  more 
cheaply  by  another  process,  is  better  in  that  it  is 
better  in  point  of  cost,  although  not  so  gooil  in 
point  of  ([uality. 

An  invention  is  patentable  which  offers  the 
public  a  useful  choice. 

A  very  small  amount  of  utility  is  sufficient  to 
support  a  patent. 

Welsbaoh  Incandescent  Gas  Light  Co.  r. 
[New  Incandescent  (Sunlight  Patent) 
Gas  Lighting  Co.,  [1900]  1  Ch.  843;  69 
L.  J.  Ch.  342  ;  48  W.  R.  362  ;  82  L.  T. 
293;  IG  T.   L.  R.    20 r, ;  17    R.    P.    C.    237— 

Buckley,  J. 

138.  False  Suggestion — Inraliditi/. —  A  patent 
will  be  held  void  upon  the  ground  of  fraud  on 
the  Crown,  without  entering  into  the  question 
whether  the  utility  of  each  and  every  part  of 
the  invention  is  essential  to  a  patent,  where  such 
utility  is  not  suggested  in  the  patent  itself  as  the 
ground  of  the  grant.  A  false  suggestion  of  the 
grantee  .avoids  a  grant,  not  only  against  the 
Crown  merely,  but  in  a  suit  against  a  third 
person. 

Wiiere  the  process  claimed,  taken  as  a  whole, 
is  irseless,  anil  the  specification  contains  false 
suggestions  as  to  the  utility  of  two  elements  of 
the  process,  the  patent  is  bad,  and  ought  to  be 
revoked. 

In  re  Owen's  Patent,  (1900)  17  R.  P.  C.  68— 

[Stirling,  J, 

139.  Action  for  Infringement — Validity — -Ao 
Intention  to  Mam/fact ure  in  the  United  Kingdom 
—  Exorbitant  Prices.']  —  In  an  infringement 
action  the  defendants  attacked  the  validity  of 
the  plaintiffs'  patent  for  dyes  on  the  following 
grounds  :  (1)  tiiat  there  had  Ijeen  no  manufacture 
or  intention  to  manufacture  in  this  country,  and 
(2)  that  exorbitant  prices  had  been  charged  for 
the  patented  articles  in  this  country. 

Held — (1)  that  it  is  not  necessary  for  a 
patentee  to  have  any  intention  of  manufacturing 
his  article  in  this  country  :  the  mere  introduction 
into  the  country  of  the  complete  article  for  which 
there  is  a  demand  may  make  the  invention  one 
worthy  of  encouragement  and  protection  as  being 
"  for  the  public  good." 

(2)  That  on  the  facts  the  prices  charged  here 
were  not  exorbitant  as  compared  with  those 
charged  in  the  country  of  manufacture  where 
the  invention  was  not  so  well  protected. 

Qua  re,  moreover,  whether  P.  v.  Eg  re,  (1720) 
1  Str.  43,  does  decide  that  the  charging  of 
exorbitant  prices  can  invalidate  a  patent. 

Badische  Anilin  und  Soda  Fabbik  >■.  W.  G. 

[Thompson,    Ld.,   and   Others,   (1904)   21 

R.  P.  C.  473— Warrington,  J. 

See  also  Nos.  21,  48,  53,  56,  92,  124. 

YII.  ASSIGNMENT  OR  SALE,  AND  CON- 
STRUCTION OF  AGREEMENTS  THEREFOR. 

140.  Pogaltics — Conflicting  Claims  to  Patent — 
Construction   of  Agreement — Improvement,^ — In 
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Assignment  or  Sale,  and  Construction  of  Agree- 
ments therefor — Continued. 

18'J3,  1».  aureed  to  sell  to  The  Valveless  Gas 
Engine  Syndicate,  Ld.,  certain  patents  and  the 
benefit  of  all  inventions  which  D.  might  then 
have  made,  or  be  entitled  to,  or  which  he  might 
thereafter  make,  being  for  improvements  upon 
the  inventions  the  subject  of  any  of  the  patents, 
or  applications  for  the  same,  thereby  agreed  to  be 
assigned.  The  patents  comprised  two  patents  of 
D.,  of  1891,  for  "  Improvements  in  gas  engines  " 
and  "Improvements  in  gas  or  vapour  engines  " 
respectively,  and  the  benefit  of  an  applicntion  by 
C.  in  18!t2  for  a  patent  for  "  Improvements  in 
gas  engines."  In  1895,  letters  patent  were 
granted  to  D.  for  "  Improvements  in  oil  engines." 
Actions  were  brought  by  D.  against  the  syndi- 
cate and  others,  and  by  the  syndicate  against  D., 
in  both  of  which  the  question  arose  whether 
the  syndicate  was  entitled  to  the  patent  of 
1895. 

Held — that  the  invention  transferred  by  the 
agreement  of  1898  was  one  by  which  the  patentee 
dispensed  with  a  number  of  valves  in  gas  and 
vapour  engines,  and  that  the  1895  patent  was 
for  an  invention  which  was  a  method  of  working 
the  engine  to  which  the  1891  patent  related  by 
petroleum  instead  of  by  gas,  and  that  it  was  not 
an  "improvement"  on  the  patents  transferred 
within  the  meaning  of  the  agreement. 

Day  r.  MiLLBAY  Engineering  Co.,  Ld.,  and 

[The  Valveless  Gas  Engine  Syndicate, 

Ld.,  (1898)  15  11.  P.  C.  233— Bigham,  J. 

140a.  Agreement  to  Assign — Notice — Licence 
—  Registration  —  Priority  —  Equities  — Patents, 
Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  o7),  ss.  23,  85,  87 — Patents,  Bexigns,  and 
Trade  Marks  Act,  1888  (51  &  52  Vict.  c.  50), 
,v.  21.]^VVhere  persons  having  express  notice  of 
an  agreement  entered  into  by  the  registered 
owner  of  letters  patent  to  assign  them  for  value, 
obtain  a  licence  to  manufacture  under  the  letters 
l)atent  from  him,  and  register  their  licence  prior 
to  the  registration  of  the  agreement,  they  take 
the  licence  subject  to  the  agreement. 

Decision  of  Kekewich,  J.  ([1898]  2  Ch.  137; 
67  L.  J.  Ch.  324  ;  78  L.  T.  543  ;  15  K.  P.  C.  380  ; 
46  VV.  R.  567)  affirmed. 

New    IxiON    Tyre   and   Cycle    Co.,   Ld.    v. 

[Spilsbury,  [1898]  2  Ch.  484  ;  79  L.  T.  229  ; 

15  R.  r.  C.  567— C.  A. 


141.  Sale  under  Limited  Licence — Sale  through 
a  T'liird  Party  of  Infringing  Articles — Injunc- 
tion.]— A  patentee  has  a  right  not  merely  by  sale 
without  reserve  to  give  an  unlimited  right  to  the 
purchaser  to  use  and  thereby  to  make  in  effect  a 
grant  from  which  he  cannot  derogate,  but  may 
attach  to  it  conditions,  and  if  those  conditions 
arc  l)roken  then  there  is  no  licence,  because  tlie 
licence  is  bound  up  with  the  observance  of  the 
conditions. 

The  defendant  supplied  through  Smith  infring- 
ing articles.  His  arrangement  with  Smith  was 
that  he  was  to  get  5  per  cent,  commission. 


Held— that  the  course  of  business  constituted 
an  infringement  on  the  part  of  the  defendant. 

The  Incandescent  Gas  Light  Co.,  Ld.,  and 
[Others  r.  Brogden,  (1899)  16  R.  P.  C.  179 

— Kennedy,  J. 

142.  (leant  to  Tim  Pcrsonx — Sale  to  Cumjniny 
— Peatli  of  One  Vendor — Construction  of  Agree- 
ment— Joint  and  Several  Covenants  that  Patents 
are  Valid — Liahility  of  Bepre.sentat i rex.'] — Two 
patentees,  Gaulard  and  Gibbs.  were  entitled  to 
various  patents,  and  amongst  others,  to  a  patent 
for  England,  for  the  distribution  of  electricity. 
They  were  not  merelj'  co-owners  of  that  patent, 
but  they  took  out  that  patent  in  order  to  make 
money  by  selling  it  and  sharing  any  profits  which 
they  might  get  out  of  it,  and  thej'  agreed  to  sell 
it  to  the  plaintiff  company  by  an  agreement 
dated  May,  1883,  which  was  afterward  modified 
by  an  agreement  dated  October,  1883. 

Held — that  upon  the  true  construction  of  the 
agreement  of  May,  1883,  the  right  of  the  plaintiff 
company  to  relief  against  the  administratrix  of 
Gaulard,  was  to  be  ascertained  upon  the  footing 
that  Gaulard  and  Gibl)s  had  jointly  covenanted 
to  assign  the  patents  mentioned  in  the  agreement 
to  the  plaintiff  company,  and  that  such  assign- 
ments should  contain  joint  and  several  covenants 
by  Gaulard  and  Gibbs  with  the  company  that 
such  patents  were  valid  and  in  no  wise  void  or 
voidable. 

Decision  of  Cozens-Hardy,  J.,  ([1899]  2  Ch. 
289  ;  68  L.  J.  Ch.  503  ;  47  VV.  R.  518 ;  80  L.  T. 
524  ;  15  T.  L.  R.  336 ;  16  R.  P.  C.  518)  revereed. 

National  Society  for  the  Distribution  op 

[Electricity  by  Secondary  Generators, 

Ld.  (1900)  r.   Gibbs,   [1900]   2  Ch.  280:  69 

L.  J.  Ch.  457  ;  48  W.  R.  499  ;  82  L.   T.  443  ; 

16  T.  L.  R.  348  ;  17  R.  P.  C.  .303— C.  A. 

143.  Action  for  Infringement — Title  to  Patent.-^ 
— Equitahle  litlc — Legal  Title — Foreign  Judg- 
ment— Evidence.]  -An  1888  the  plaintiff  company 
was  incorporated,  under  the  law  of  Germany, 
for  the  purpose  of  purchasing  and  working 
certain  patents  belonging  to  T.  R.  and  J.  S. 
relating  to  the  grooving  of  cardboard.  T.  R., 
who  signed  the  statutes  of  the  plaintiff  company 
in  the  German  language,  stii^ulated  that  he  would 
transfer  to  the  company,  without  payment,  all 
further  inventions  or  improvements  or  additional 
or  independent  patents  having  reference  to  the 
patents  then  sold  to  the  company  which  might 
be  made  to  him  before  the  expiration  of  such 
patents. 

On  January  31st,  1893,  T.  R.  entered 
into  an  agreement  with  J.  T.,  his  S(m-in-law, 
whereby  J.  T.  was  to  purchase  T.  R.'s  business, 
and  receive  a  licence  to  use  (inter  alia)  one  of 
two  patents  for  improvements  in  bending  card- 
board and  strawboard  granted  in  1892  to  T.  R. 
In  certain  events  which  happened  J.  T.  was  to 
become  T.  R.'s  partner  in  the  business  on  the 
terms  of  half  shares.  The  licence  was  granted 
in  February,  1893. 

T.  R.  refused  to  transfer  the  two  patents  to  the 
plaintiff  companJ^  The  plaintiff  company  in- 
stituted legal  proceedings  in  the  German  Courts 
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Assignment  or  Sale,  and  Construction  of  Agree-  ; 
ments  therefor — Conthiued.  I 

to  Liifiirce  against  him  the  rights  they  claimed. 
Ill  the  Court  of  l^irst  Instance  they  were  unsuc-  ' 
cessful,  but  the  Superior  Court  in  1898  reversed 
the  decision  of  the  Court  below,  and  this  decision 
was  upheld  by  the  ultimate  Court  of  Appeal  in 
1899.  T.  R.,  in  obedience  to  the  judgment, 
executed  transfers  to  the  plaintiff  company  of 
the  two  patents,  which  were  entered  on  the 
Patent  Register  on  June  28 Ih  and  July  6th, 
1899,  respectively.  The  plaintiff  company 
brought  an  act  ion  for  inf  lingement  against  J.  T. 


cloth  "  was  not  "  Flcxifort  patent  cloth  "  within 
the  meaning  of  that  term  in  the  agreement. 

UuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.  Moseley 
[&  Sons,  (1901)  18  R.  P.  C.  Ill— Joyce,  J. 

145.  Corenant  hij  As-sUjnor  rrifli  Assignee  of 
Part  not  to  licence  or  assign — Subsequent  assig n- 
went  of  Part  to  Another — Legal  Owner — P/K/mt- 
ing  Validitg  of  Patent. '\ — One  D.  acquired  a 
patent  for  some  improvements  in  the  manufac- 
ture of  bicycle  tyres.  The  plaintiffs  claim  to  be — ■ 
under  an  option  to  purchase — the  owners  of  a 
one-sixih  share  in  that  patent,  and  that  D.  bound 
himself  not  to  deal  with  their  interest.     Subse- 


and  his  co-ticl'endant.     The  defendant  J.  T.  set  ,     ,,,    ,     ■,  n        l     ,  •        ^  ^ 

up  his  equity  to  a  licence,  and  an  assignment !  quently  W.  had  a  one-fourth  share  assigned  to 

through  J.  S.     In  April  and  June,  1899,  J.  T.  :  h™.  and  he  was  registered  and  became  owner  o^ 

obtained  judgments   of   the    Court   for  licences 

to  use  the  patents  to  which  the  plaintiffs  were 

not  parties,  aid   obtained  in  the  absence  of  a 

defence. 

Held — that  the  agreement  of  January  31st, 


that  one-fourth  share,  and  being  so  he  a:^sigiied 
his  one-fourth  share  to  B.,  who  assigned  to 
M.,  who  ultimately  gave  the  assignment,  or  gave 
the  benefit  of  his  interest,  to  the  defendant 
company. 

Held — that  there  was  no  evidence  that  W. 


1893,  and  consequently  the  partnership  at  will  t^^^  anvthing  to  debar  him  from  becoming  the 
betwetn  T.  R.  and  J.  T.,  was  put  an  end  to  by  ^^Q^^^^  g^ner,  and  he  was  the  legal  owner,  ami 
certain  licences  subsequently  granted  by  T.  R.  ^here  was  no  evidence  impeaching  ]i:sl:on<i  fides, 
to  J.  T.  which  were  inconsistent  therewith,  and  ^^^^^  ^|^g  assignments  resulted  in  the  defendants 
there  were  circumstances  calculated  to  arouse  getting  their  title  ;  and  even  if  the  defendants 
suspicion  of  collusion  between  T.  R.  and  J.  T  ,  ;  j^ad  no  title,  they  were  not  estopped  from  saviiig 


and  that  the  defendant  J.  T.  had  failed  to  estab- 
lish the  existence  of  a  right  on  his  part  in  equity, 
to  the  licence  which  he  claimed,  but  that  J.  T. 
was  entitled  to  rely  on  his  legal  title  under  an 
assignment  from  T.  R.  and  J.  T..  but  that  in 
equity  J.  T.  took  subject  to  the  obligation  which 
the  statutes  of  the  company  imposed  on  T.  R.  ; 
that  the  German  judgments  were  admissible  in 


that  the  patent — a  new  one — was  bad,  as  they 
came  under  the  ordinary  conditions  of  an 
infringer. 

Wapshare  Tube  Co.,  Ld.  r.  Hyde  Imperial 
[Rubber  Co..  Ld.,  (1901)  18  R.  P.  C.  374— 

C.  A. 

146.  Action  for  Infringement  —  Conditional 
evidence,  and  must  be  taken  prima  facie  to  he'  gale  of  Patent — Right  of  PurcJianers  to  prose- 
correct,  and  that  according  to  the  law  oi  dde  further  Proceedings  in  Xante  of  Patentees— 
Germany  T.  R.  was  obliged  to  assign  the  patents  Action  disniixxed  —  Appeal  —  Application  bg 
to  the  plaintiff  company.  J.  T.  therefore  took  Patentees  to  withdraw  Appeal — Injunction.] — ■ 
subject  to  the  ecjuity  of  those  obligations,  and  i  Atkins  and  Applegarth — the  patentees — com- 
the  defences,  therefore,  failed,  and  that  there  :  nieiiced  an  action  against  the  Castner-Kellner 
was  nothing  to  prevent  the  plaintiffs  from  |  Alkali  Co.,  Ld.,  for  infringement  of  i heir  patent, 
enforcing  the  legal  rights  which  they  had  1  Atkins  and  Applegarth  and  the  Commercial 
ac(iuired.  I  Development  Corpoiatinn.  Ld.,  entered  into  an 

ACTIEN    Gesellschaft    fur    CARTONNAGENJ^f-eementof  November  29th,  1897,  for  the  sale 
[INDUSTRIE  V.  Temler  AND  Seeman,  (1901)  '  ^^  l^^''  P^^'r  "  /'  corporation  subject  to 

IS  R    P   C   fi Sri  linf    I     certain  conditions — inter  alia,  a  condition  that 

■     ■  •     '      fe?    •    ^Y~ie  persons  therein  named  should  be  satisfied  as 

to  the  validity  of  the  patentees'  title  to  the  patent 
144.   Contract-Interpretation  -  Agreement  to    ^l^^d  upon  and  Ijie^alidity  of  the  other  patents 


Supplg  a  Patent  Cloth  to  Pluintif's  onlg — Sale 


themselves  ;  and  that  within  two  years  a  com- 


,.- -    ,,  7               •    -7        r^T  ,1    -t.   nn  „  -n     niu„    nanv  should  be  formed  bv  the  corporation,  for 

()/   loell-known  snnilar    Cloth   to   Utheis.\ — Ine  t  5,     •■  r    .  1  •  "         4\          ^     i.         a 

V  r     J      .         .        1   •   i                     „     i-      ti    ^1  „  '  the  purpose  of   taking  over    the   patents   and 

defendants  entered  into  an  agreement  with  the            '.     i  .  »  ^ 

plaintiffs  that  the  defendants  should,  during  the  vvoiking  tliem.  icqq„„c 
i-  P  4-v,  „„*-  „  „i  ^  ui;M„v°;f^,.+ I  A  further  agreement  of  Aitrii  /th,  1898,  was 
continuance  of  the  agreement,  make  rlexitort  1,  ,  , ,  ,  ^  .  ,-,  •  *  4.  <.  ■  '  i,- 
i-  i  1  ^u  "  <^  4,  ^  „„,.„,  cf^,.  *i,o  ,  io;,if,-ffo  I  that  the  patentees  should  instruct  certain  soli- 
patent  cloth  tor  tyre  covers  lor  the  i)laintitts  .,  ,,  ^  ■  1  u  •  *  4.  iu„ 
*  1  „M  ,  •  .«  1  1,4-  4--  „  +„  ,.„  1  citors  therein  named,  who  were  m  tact  the 
onlj'.     Ihe   plaintiffs  brought  an  ^action  to  re-  '      ,:  .,           j.    ^,             '        ^.         ^i  4_    4^1    4.    «  ™ 


solicitors  of  the  corporation,  that  that  firm 
would  prosecute  the  "  first-mentioned  action  on 
their  behalf  to  final  judgment  or  settlement," 
and  there  was  an  express  agreement  on  the  part 
of  the  corporation  for  the  indemnity  of  the 
[)atentees  from  all  future  costs  and  expenses  in 
connection  with  the  action,  but  in  tlie  event  of 
any  change  of  solicitors  they  should  repay  to  the 
fort  patent  cloth,"  as  the  latter  was  without  \  corporation  all  disimbursements,  costs,  charges, 
weft  and  not  a  textile  fabric  at  all ;  whereas  the  and  expenses  incurred  in  respect  of  such  action, 
former  was  a  textile  fabric,  and  was  well  known  ami  thereupon  the  liability  of  the  corporation 
before  the  agreement,   and,   therefore,  "  string   should  cease. 


strain  the  defendants  from  selling  "  Flexifort 
patent  cloth"  to  persons  other  than  the  plaintiffs 
without  their  consent.  It  was  agreed  between 
the  parties  that  the  particular  cloth  in  question, 
as  to  which  the  complaint  was  made,  was  "  string 
cloth." 

Held — that  "string  cloth"  was  not'"Flexi- 
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Assignment  or  Sale,  and  Construction  of  Agree- 
ments therefor — Continued. 

An  actinii  was  brought  by  Atkius  and  Apple- 
garth  against  the  Casttier-Kellner  Co.,  Ld.,  and 
judgment  was  given  for  the  defendants  ;  the 
patent  sued  u[)on  was  held  to  be  invalid,  and 
that  if  it  was  valid  there  was  no  infringement. 
Notice  of  appeal  was  given  by  the  solicitors  on 
the  record  for  the  plaintiffs.  The  Castner- 
Kellner  Co.  were  paid  their  taxed  costs  by  the 
corporation  and  afterwards  moved  for  an  order 
striking  out  the  appeal  and  that  the  coipoiation 
should  pay  the  costs  of  the  motion,  which  motion 
was  adjourned.  The  patentees  applied  in  person 
to  the  Court  of  Appeal  for  leave  to  withdraw  the 
notice  of  appeal. 

The  corporation  commenced  an  action  against 
the  patentees,  claiming  a  declai'atiou  under  the 
two  several  agreements  that  the  patentees  were 
trustees  of  the  corporation  and  an  injunction  to 
restrain  the  withdrawal  of  appeal. 

Held — that  the  corporation,  being  purchasers 
in  certain  events,  had  a  right  to  prosecute  further 
proceedings  in  the  name  of  the  patentees,  and 
having  tliat  right  under  the  first  agreement, 
wei'e  not  affectctl  as  regards  the  exercise  of  that 
right  by  the  second  ;  and  that  the  patentees 
were  not  entitled  to  withdraw  the  appeal,  but 
that  they  were  really  trustees  of  the  litigation 
for  the  corporation. 

Commercial  Developmknt  Corporation,  Ld, 

[r.  Atkins  and  Applegarth  ;  Atkins  and 

Applegarth  r.  Castner-Kellner  Alkali 

Co.,  Ld.,  (1902)  19  K.  P.  C.  93— C.  A. 

147.  Aj)plication  for  Patent  hij  Inventor  and 
Pureha.ser  of  Inrent'ion — Threat  hij  Inventor  to 
u'it/idraw  and  abandon  AppVieatlon — Aethn  to 
retfirain—  Injnnetion.'] — A  joint  aj)plication  for 
a  grant  of  letters  patent  for  a  certain  invention 
was  made  by  tire  inventor — the  defendant— and 
the  plaintiffs,  to  whom  the  former  had  agreed  to 
sell  the  invention,  oubsequently  the  plaintiffs 
wont  into  liquidation  and  G.  D.  was  appointed 
licjuidator.  Disputes  arose  and  the  defendant 
threatened  to  withdraw  from  the  joint  ajjplica- 
lion  and  to  abandon  the  same  so  far  as  he  was 
personally  concerned.  The  result  of  an  abandon- 
ment of  the  apiilication  would  liave  been  that  in 
a  few  weeks  the  invention  would  have  become 
public  property. 

Held — that  the  defendant  must  be  restrained 
until  the  motion  for  an  injunction  was  heard. 

The  defendant,  when  the  motion  came  on  for 
ncaring,  consented  to  an  injunction. 

Wool,  Hide  and    Skin    Syndicate,   Ld.  v. 
[TaCHES,  (1902)  19 R.  F.  C.  127— Kekewich,  J. 

148.  Ai/reement  for  Sale—  Action  for  B  reaeli  of 
Warrantij  of  Validitij — Proccedimix  abroad  for 
Sj/erijir  Perforinanee — lies  Judicata.] — A  con- 
tract under  seal  was  entered  into  under  which 
L.  G.  and  J.  D.  G.  agreed  to  assign  certain 
patents  to  tlie  plaintiff  company,  and  they  also 
agreed  jointly  and  severally  io  warrant  the 
validity  of  the  patents.  There  wa.s  great  delay 
in  assigning  the  patents  ;  there  was  litigation  in 
this  country  for  revocation  of  the  English  patent 


— one  of  the  said  patents.  Pending  the  carrying 
of  the  case  to  the  House  of  Lords" by  the  p.ain" 
tiffs  in  support  of  the  patent  the  plaintiffs 
commenced  proceedings  in  France  for  specific 
performance  and  damages  for  delay,  with  the 
result  that  there  was  a  judgment  for  s})ecitic 
performance  against  the  defendant,  with  an 
inquiry  as  to  the  extent  to  which  the  purchase 
price  had  been  paid,  and  the  plaintiffs  admitted 
their  liability  to  pay  the  sum  found  due.  The 
decision  of  the  House  of  Lords  was  then  given 
adverse  to  the  English  patent  before  the  appeal 
in  the  French  Courts  came  on.  The  plaintiffs 
brought  the  present  action  in  England  for  assign- 
ment and  transfer  of  the  patents,  payment  of 
damages  for  breaches  t  f  agreement  and  warranty 
contained  in  the  said  agreement,  and  repayment 
of  parts  of  the  purchase-money  attributable  to 
the  patent  declared  invalid. 

Held  — that  the  plaintiffs' claim  was  not  ren 
Judicata,  and  that  an  in(iuiry  should  be  directed 
as  to  damages. 

Decision  of  Cozens-Hardy,  J.  (  (I'JUI)  18 
R.  P.  C.  393)  affirmed. 

National  Company  for  the  Distribution 
[of  Electricity  by  Secondary  Genera- 
tors, Ld.  v.  Gibbs,  (1902)  19  K.  P.  C.  492— 

C.  A. 

149.  Rectification  —  A/>2)licafion  to  rcctij'if 
Pcf/ixter —  Person  A//(/rieved  —  Axxit/nincnt  bij 
Banltrupt  —  Trustee  subsequentli/  conjirininy  — 
Patents,  JJexi//ns  and  Trade  Slarli.s  Act,  1883 
(46  &  47  Vict.  c.r>7),  -s.  90.]  — S.  agreed  to  pur- 
chase a  fourth  share  in  M.  s  patent,  but  Lecame 
bankrupt  after  paying  part  of  the  price.  There- 
upon P.  paid  the  balance  and  took  from  M.  and 
S.  an  assignment  of  tiie  one-fourth  share  ;  this 
assignment  was  duly  entereil  in  the  register. 

Su  sequently  C.  agreed  to  purchase  from  M. 
an  eighth  share,  and  took  out  a  sunnnons  to 
rectify  the  register  by  expunging  the  assignment 
to  P.  on  the  ground  that  it  was  exccutcil  by  S. 
when  a  bankrupt. 

Held — that  at  the  date  of  the  issue  of  the 
summons  C.  was  a  "  person  aggrieved,"  but  that 
the  entry  nmst  stand,  because  in  the  interval 
the  official  receiver  had  executed  a  formal  assign- 
ment to  P.,  and  so  perfected  his  title  ;  and  that 
C.  must  pay  the  costs,  because  he  had  not  ascer- 
tainel,  as  he  might  have  done,  the  views  and 
intentions  of  the  official  receiver. 

In  re  Manning's  Patents,  (1903)  20  R.  P.  C^. 
[74 — KekeWA'h,  J. 


150.  Action  Jor  Poi/aJties — GuHimtcdcrs  — 
'■  Arijus  "  Poicder — "  liuUdoij  "  Powder — Essence 
of  Invention.] — The  defentlants  manufactured 
"Argus"'  powder  under  a  royalty  agreement 
with  the  jilaintitt'  ;  they  subsequently  began  to 
make  "  Bulldog"  powiler  under  agreement  with 
its  inventor. 

The  plaintiff  claimed  myalties  on  their  sale  of 
the  latter  powder  on  the  ground  that  it  was  an 
'•improvement  or  addition"  to  his  invention, 
an  I  therel'orc  covered  by  his  agreement. 
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HeJjD,  upon  the  facts,  that  the  essence  of  the 
plaiiitiflE's  invention  was  the  nse  ( f  lignite,  or 
carbonised  lignite,  instead  of  ordinary  charcoal ; 
and  tliat  the  ''Bulldo;"  powder,  not  being  made 
with  lignite,  was  not  an  infringement  of  the 
plaintiff's  invention,  and  that  the  process  era- 
ployed  in  its  manufacture  was  not  an  improve- 
ment of,  or  addition  to,  his  process. 

Davies  r.  Curtis    and    Harvey.  (1903)    20 
[R.  P.  C.  561— C.  A. 

151.  Sale  of  Patent  Mi</hfs —  Cond ruction  of 
Contracts.^ — The  D.  Co.  invented  and  patented 
a  time  register,  and  until  June  10th,  1S9S, 
H.  Bros,  acted  as  their  agents.  On  that  day  the 
D.  Co.  agreed  to  sell  to  H.  Bros,  the  patent  rights 
for  various  countries,  and  on  October  1-tth,  18!)S, 
the  D.  Co.  agreed  not  to  sell  outside  Canada  or  the 
United  States  ;  ther^  was  a  subsequent  contract 
of  November  Hrd,  and  the  D.  Co.,  when  sued  for 
breach  of  contract,  contended  that  the  ngree- 
ment  of  October  Hth  was  not  a  complete  and 
binding  contract. 

Held,  upon  the  facts,  that  it  was  inten  led 
to  be  a  binding,  and  not  (as  alleged  by  the  D.  Co.) 
only  a  conditional  contract  ;  and,  furt'  er,  that  it 
was  not  superseded  by  the  document  of  November 
3rd,  and  that  the  contract  between  the  parties 
was  contained  in  all  the  documents,  and  had 
been  broken. 

Damages  were  agreed  between  the  parties. 

Decision  of  outer  House  affirmed. 

Day  Patents  Co.  v.  Howard  Bros.,  (1903)  20 
[R.  P.  C.  21— Ct.  of  Sess.  (I.  H.). 

Subsequently  the  D.  Co.  brought  an  action 
claiming  fulfilment  of  the  contracts  of  June  10th 
and  November  3rd. 

Held — that  the  matter  was  concluded  by  the 
former  action. 

20  R.  P.  C.  369— Ct.  of  Sess.  (1.  H.). 

152.  Agreement  for  Sale  —  Warranty  of 
Validity — Patents  sliown  ly  Purchaser  to  be 
Invalid — Restitutio  in  Integrum.] — An  agree- 
ment for  the  sale  of  a  patent  contained  a 
warranty  of  validity  in  these  words  :  '•  The 
assurance  to  the  purchasers  shall  contain  a 
covenant  by  the  vendor  guaranteeing  the  validity 
of  the  patent." 

Held — that,  in  answer  to  a  claim  for  the 
balance  of  the  purchase-money,  the  purchaser 
might  show  the  patent  to  be  invalid  ;  and  that 
upon  his  doing  so  there  must  hi  a  restitutio  in 
inteyrum,  the  machines,  kc,  being  returned  to 
the  vendor,  and  money  already  paid  to  the 
purchaser. 

Decision  of  Bigliam,  J.  (20  R.  P.  C.  129) 
reversed. 

Nadel    v.  Martin,  (1903)  20  R.   P.  C.  721  — 

[C.  A. 

153.  Action  for  Infrinyement — Parties — Title 
to  Patent  at  Bate  of  Writ—EquitahleAssiynec 
—  Legal     Owner    not     a    Party — Amendment 


Terms  — P.  S.  ('.,  Ord.  16,  /•  11.]  -  In  June, 
1897,  B.  api)lied  for  letters  patent,  and  in 
December,  1897,  assigned  to  the  plaintiffs  his 
invention,  the  letters  patent  and  prot'-.ction. 
The  patent  was  subsequently  granted  to  B.,  and 
post  dated  (as  usual)  to  June,  1897. 

In  1903,  while  B.  was  still  registered  as  the 
owner,  the  plaintiffs  commenced  this  present 
action  for  infringement.  Three  months  later  B. 
assigned  to  them  the  patent  in  pursuance  of  the 
agreement  of  1897. 

Held — that  the  document  of  1897  did  not 
amount  to  an  assignment  of  the  i)atent ;  and 
that  the  plaintiffs,  being  at  the  date  of  the  writ 
merely  equitable  assignees,  could  not  sue  alone. 
Amendment  granted  upon  terms  as  to  costs,  &.c. 

E.  M.  Bowden's  Patents  Syndicate,  Ld.  r. 

[Herbert  Smith   &  Co.,  [1901]  2  Ch.  86  ; 

73   L.   J.    Ch.    522 ;    52  W.  R.  630  ;    21 

R.  P.  C.  438— Warrington,  J. 

The  plaintiffs  amended  accordingly. 

Held — that,  having  done  so,  they  could  not 
appeal. 

[1904]    2   Ch.    123  ;    73   L.   J.   Ch.   776  ;    21 
R.  P.  C.  596— C.  A. 

154.  Ayrecment  for  Sale  —  Warranty  of 
Validity—  Patent  held  Inralid  —  Riyhts  of 
Parties\^—A..  agreed  to  sell  his  patent  for  a 
certain  valve  to  B.,  and  guaranteed  it  to  be 
valid  and  in  full  force.  The  first  instalment  of 
£250  was  duly  paid,  and  B.  took  over  and 
cariied  on  the  business  (as  agreed)  for  several 
months.  When  sued  for  the  balance  of  the  price, 
B.  pkaded  that  the  patent  was  not  valid,  and 
claimed  rescission  of  the  contract  and  repayment 
of  the  £250. 

Held— that  the  patent  was  not  valid,  similar 
valves  having  formed  the  subject  of  an  earlier 
patent  now  expired  ;  but,  that  as  the  valves  in 
question  were  saleable,  and  as  B.  had  carried  on 
the  business  for  some  montlis,  and  the  parties 
could  not  be  restored  to  their  original  position, 
he  could  not  rescind  the  cimtract  ;  that  the 
business  was  in  fact  worth  £240  to  him,  and 
that  therefore  he  was  entitled  to  recover  £10  of 
the  money  paid  by  him.  and  was  not  liable  in 
respect  of  A.'s  claim  for  the  final  instalment. 

Berchem  v.  Wren,  (1904)  21  R.  P.  C.  683— 

[Darling,  J. 

155.  Infrinyement  —  Sale  —  liextrictire  Con- 
dition as  to  f  scr — Pe-mle— Licence— Estoppel.} 
—If  a  patentee  sells  the  patented  article,  im- 
posing no  restriction  or  contlition  on  the  i)ur- 
chaser  at  the  time  of  sale,  he  cannot  subsequently 
impose  a  condition  by  delivery  of  the  goods  with 
.a  condition  endorsed  thereon,  or  upon  the 
package  in  which  they  are  contained  :  unless  the 
purchaser  knows  of  the  condition  at  the  time  of 
the  purchase  and  buys  subject  to  it,  he  has  the 
benefit  of  an  implied  licence  to  use  free  from  the 
condition. 

If  a  purchaser  buys  from  a  licensee  to  whose 
licence  the  patentee"  has  attached  a  condition,  it 
is  immaterial  whether  the  purchaser  from  the 
licensee  knows  of  the  condition  or  not.     Such  a 
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cuiiililiou  may  be  attached  to  patented  goods  so  \ 
as  to  follow  the  goods. 

A  person  infringes  a  patent  who  innocently  1 
uses   a   patented   article,    though  ignorant  that 
there  is  a  patent,  ov  ignorant  that  the  licence  of  ] 
his  vendor  is  limited  by  conditions,  which  he  is 
breaking.       In    the    latter    case,   however,   the 
patentee  may  be  estopped  from  suing. 

Badische  Anilin  und  Soda  Fabrik  i-.  Isler,  ; 
[I'JOl!]  1  Ch.  60.J  ;  75  L.  J.  Ch.  411  ;  94  L.  T. 
367  ;  22  T.   L.  R.  326  ;  23  R.  P.  C.  173— 
Buckley,  J. 

Held,  on  appeal,  affirming  the  decision  of 
Buckle}^,  J.,  that  in  the  particular  case  no 
condition  had  in  fact  been  attached  to  the 
licence  ([1906]  2  Ch.  443;  75  L.  J.  Ch.  749: 
95  L.  T.  273  ;  22  T.  L.  R.  710  ;  23  R.  P.  C.  633) 
— C.  A. 

VIII.--LICENCE. 

156.  lierocnhUitij  of  Licence. — C,  being  the 
patentee  and  owner  of  an  invention,  entered  into 
the  employ  of  L.,  under  an  arrangement  whereby 
L.  purchased  C.'s  stock  of  the  patented  goods, 
and  was  to  be  entitled  to  make  and  sell  the 
patented  articles.  C.  subsequently  left  L.'s 
employ,  and  commenced  an  action  for  infringe- 
ment of  the  patent  against  L.,  and  a  second 
action  also  against  P.,  who  claimed  to  be  the 
assignee  of  L.'s  business.  On  behalf  of  L.  and 
P.,  it  was  C'-ntenled  that  C.  had  granted  an 
irrevocable  licence  to  maimfacture  and  sell  the 
patented  articles. 

Held — that  so  far  as  the  licence  to  L.  was  by 
parol,  it  was  prima  facie  revocable,  and  was  in 
fact  intended  1o  be  revocable,  and  that  the 
documentary  evidence  confirmed  this  view,  and 
that  C.  having  levoked  the  licence,  L.  and  P. 
must  be  restrained  from  infringing  the  patent. 

CoPPiN    v.  Lloyd,   (1898)  15  R.   P.   C.  373— 

[Channell,  J. 

157.  Acl'mn  fur  InfrinijcnicHt — Bepalrx — Cuu- 
xf  met  ion  (if  ycir  Article — Itepairs  ordered  hi/ 
P<(ten'erx  Atjcnf — Inj unction.^ —  The  plaintiffs 
complained  that  their  agent  had  taken  to  the 
defendant  an  old,  worn-out  pneumatic  tyre  for 
cycles  made  by  the  i)laintiffs  under  their  patent. 
and  that  the  defendant  liad  consti'ucted  a  new 
canvas  cover  and  a  new  ruljber  cover  and  put  in 
the  old  wires. 

Held — Ihat  the  only  licence  or  authority 
given  liy  tlic  sale  by  the  i)laintiffs  was  that  the 
tyre,  iiiclr.ding  the  wires,  might  be  used  till  it 
should  be  worn  out.  Any  simple  repairs  might 
be  done  by  any  person  without  licence  from  the 
manul'acturer.  But  wlien  a  person  takes  the 
whole  thing  and  makes  and  sells  that  which  is 
really  a  new  tyre,  leaving  merely  the  old  wires 
in  it,  there  is  no  licence  from  tlie  pl;iinti(Ts  to 
use  the  old  wires  for  the  purpose  of  [lutting  them 
into  a  new  article,  making  up  precisely  the  com- 
bination which  is  the  subject  of  the  letters 
patent.  The  defendant  had  consequently 
infringed  the  plaintiffs'  patent,  and  showed  an 


intention  to  continue  to   infringe  it,  and   that 
plaintiffs  were  entitled  to  an  injunction. 

Held,  also,  that  the  plaintiffs'  agent  had 
no  authority  to  direct  the  articles  to  be  made, 
and  that  the  defendant  did  not  know  that  the 
former  was  an  agent  of  the  plaintiffs. 

Kelhj  v.  Batchelur  ((1883)  10  R.  P.  C.  289) 
distinguished. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.   Neal, 

[1899]    1    Ch.    807;    68    L.   J.    Ch.    378;    47 

i      W.  R.  632  ;  80  L.  T.  746  ;  16  R.  P.   C.   247— 

North,  J. 

158.  ControUiiKj  Patents— Equitable  Title  of 
Licensors  —  Jl/srejrrexentation  —  Resvimion  of 
Licence  —  Prior  Specifications  —  Registered 
Ass/f/ninent  admixsihlc  in  Eridence  —  Patents, 
Bcsi't/ns  and  Trade  A/arks  Act,  1883  (46  &  47 
Vict',  c.  57),  .s-.v.  23,  96.]— In  1893  letters  patent 
for  "  Improvements  in  electric  arc  lamps"  were 
granted  to  L.  E.  H. 

On  March  24th,  1898,  the  plaintiffs  granted 
to  the  defendant  licences  to  make  and  sell 
ai'c  lamps  for  which  they  possessed  control- 
ling patents.  At  that  time  the  plaintiffs  had 
only  an  equitable  title  to  L.  E.  H.'s  patent, 
which  was  alleged  by  them  to  be  included  in  the 
licence.  The  defendant  commenced  making  and 
selling  lamps  which  the  plaintiffs  alleged  were 
made  under  L.  E.  H.'s  specification,  but  paid  no 
royalties.  The  plaintiffs  brought  an  action  for 
an  account  and  royalties.  The  defendant  denied 
that  plaintiffs  possessed  the  siiid  patents  at  the 
date  of  the  licence,  that  he  had,  since  the  date 
of  the  licence,  used  or  sold  any  arc  lamps  under 
the  said  patents,  and  he  count  erclaimed 
rescission  of  the  said  licence  on  the  ground  of 
misrepresentation. 

Held — that  the  licensee  could  not  challenge 
the  patent,  and  as  there  was  no  ambiguity  in 
the  specification,  prior  specifications  were  not 
admissible  in  evidence. 

Adie  V.  Clark  ((1876)  3  Ch.  1).  134  :  24  W.  K. 
1007— C.  A.)  followed. 

Held,  also,  that  the  counter-claim  must  be 
dismissed,  as  the  alleged  misrepresentations 
would  have  made  no  difference  to  the  defendant, 
for  he  did  not  consider  them  material. 

Held,  also,  that  the  Court  could  admit  the 
original  assignment,  which  was  tlio  document  on 
wiiich  the  entry  in  the  Patent  Ofiice  Register 
pursuant  to  sect.  23  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883,  was  baseti,  and  was 
authenticated  as  havinu^  come  fi'om  the  Patent 
Office. 

.Iandus  Arc  Lamp  AM)  Electric  Co.,  Ld.   r. 
JoHXSO.v,  (190(1)  17  R.  P.  C.  361     Farwell,  J. 

159.  Action  for  Infringement — Licence  to  use 
on  Conditions — Pixtraint  hi/  Ijicenxecx  Jjandlord' 
^Sale  of  J )ixtrexs-- Position  and  Title  of  Pur- 
chaser—Dixtrexx  Act,  1(;S9  (2  Will.  St-  -1/.,  ■•>■-  1), 
c.  5.  X.  2.] — A  jiatentee's  rights  cann<ir  be  dis- 
trained u[)on  as  they  are  of  an  incorporeal  nature 

\  and  incapable  of  physical  possession.  A  patentee 
is  entitled  to  restrain  any  person  in  whose  hands 

,  he  finds  an  article  which  infringes  his  patent 
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from  infringing  such  patent,  unless  such  person 
can  show  a  title  direct  or  derivative  from  the 
patentee  to  use  the  patent. 

A  purchaser  who  buys  with  knowledge  of  the 
conditions  under  which  his  vendor  is  authorised 
to  use  the  patented  invention  is  bound  by  such 
conditions,  and  such  conditions  are  not  con- 
tractual, but  are  incident  to  and  a  limitation  of 
the  grant  of  the  licence  to  use,  so  that  if  the 
conditions  are  broken  there  is  no  grant  at  all. 

The  plaintiffs  were  the  owners  of  letters 
patent  for  an  invention  relating  to  mutoscopes. 
The  licensees  of  the  plaintiffs  delivered  to  M. 
certain  of  the  mutoscopes  for  exhibition  purposes 
on  certain  conditions,  one  of  which  was  that  the 
mutoscopes  were  to  remain  the  sole  property  of 
the  licensees.  M.  placed  these  mutoscopes  in  a 
shop  of  which  he  was  tenant.  M.'s  landlord 
<listrained  and  seized  the  mutoscopes,  which  were 
purchased  by  the  defendant  at  the  sale  by  auction. 
It  was  admitted  that  the  notice  required  by 
2  Will,  k  M.  c.  5,  was  given,  and  that  the 
defendant  knew,  before  he  purchased,  of  the 
terms  and  conditions  on  which  M.  held  the 
mutoscopes. 

Held — that  the  defendant  was  in  no  better 
position  than  if  M.  had  been  a  mere  infi'inger, 
and  the  plaintiffs  were  entitled  to  an  injunction 
to  restrain  infringement. 

British  Mutoscope  and  Biograph  Co.  r. 

[Homer,  [1901]  1  Ch.  671  ;  70  L.  J.  Ch.  279  ; 

49  W.  E.  277  ;  8i  L.  T.  26  ;  17  T.  L.  R.  212  ; 

18  R.  P.  C.  177— Farwell,  J. 

160.  Interp'etatloii — Action  for  Infringement 
■ — Surrounding  Circumstattees.] — The  plaintiffs 
gave  a  licence  to  the  persons  under  whom  the 
defendants  claim  to  use  patents  for  "  Improve- 
ments in  rubber  tyres  and  metal  rims  or  felloes 
of  wheels  for  cycles  and  other  light  vehicles,'' 
"  so  far  as  related  to  the  manufacture  of  felloes 
or  metal  rims  to  cycle  wheels,  and  as  far  as  the 
rubber  tyres,  consisting  of  an  air  tube  or  balloon 
cover  and  wires,  are  concerned,  of  the  same 
design  and  pattern  as  the  tyre,  which  has,  for 
the  purpose  of  identification,  been  deposited 
with  the  licensors,  and  bears  the  stamp  of  the 
licensees  as  hereinafter  defined  upon  the  terms 
hereinafter  appearing."  At  the  date  of  the 
licence  there  was  no  reason  at  all  for  fixing  the 
holes  in  the  rim  at  any  special  place.  The 
deposited  drawings  showed  the  holes  in  the 
shoulder  of  the  rim. 

Held  —  that  the  object  of  the  deposit  of 
the  tyre  was  simply  to  show  the  mode  of 
attachment ;  that  the  licensees  were  at  large, 
if  they  liked,  to  use  any  rim  to  which  they  could 
fit  the  pattern  tyre,  a  tyre  conforming  in  all 
respects  to  that  deposited ;  and  that  there  was 
nothing  in  the  licence  to  debar  the  licensees  from 
putting  their  holes  in  such  parts  of  the  rim  as 
were  most  convenient  for  enabling  them  to 
attach  in  the  manner  in  which  they  were  bound 
to  attach  in  making  use  of  the  privilege  conferred 
by  the  licence ;  and  that  the  plaintiffs  were 
seeking   to  unduly   restrict   the    terms   of   the 

B.D. VOL.  II. 


licence  by  reason  of  subsequent  events,  a^xourse 
they  were  not  eutitled  to  pursue. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  v, 
[Buckingham  and  Adams  Cycle  and 
Motor  Co.,  Ld.,  (1901)  18  R.  P.  C.  423— 

C.  A. 

161.  Action  for  Infringement  —  Licence  to 
Miiitufactnre  in  Accordance  with  a  deposited 
Tgre — Purchase  of  Materials  bij  Licensee  — 
Article  not  completed  hg  a  Licensee  hut  by  a 
Tliird  Person.] — The  predecessors  in  title  of  the 
Dunlop  Co.  granted  licences  to  the  Grappler  Co. 
to  manufacture  and  sell,  at  certain  royalties,  a 
sample  tyre  deposited  with  the  licensors.  C. 
agreed  to  supply  the  Grappler  Co.  canvas 
solutioned  strips  for  the  purpose  of  the  contract. 
These  canvas  solutioned  strips  were  supplied  to 
the  Grappler  Co.,  who  applied  the  invention  to 
them,  and  sent  them  back  to  C,  and  C.  com- 
pleted the  tyre  by  putting  on  the  rubber  surface, 
and  when  that  was  put  on  the  thing  was  avail- 
able for  being  fastened  on  to  a  rim,  and  C.  sold 
it  at  that  stage.  It  was  said  that  this  was  an 
infringement. 

Held — that  the  licence  was  to  use  the  Welch 
patent  by  the  affixing  to  the  tyres  of  a  wire  in  a 
particular  form,  and  that  had  been  done  here, 
and  that  C.  had  not  infringed. 

Bunlop  Pneumatic  Ti/re  Co.,  Ld.  v.  Bucking- 
ham  and  Adams  ((1901)  18  R.  P.  C.  123— C.  A., 
supra^  followed. 

Dunlop  Pneumatic  Tyre  Co..  Ld.  c.  Cress- 
[well  and  Others,  (1901)  18  R.  P.  C  173— 

Buckley,  J. 

162.  Agreement  to  tahe  a  Licence — Claim  for 
Specific  Performance — Defendant  making  such 
Agreement  as  Agent  for  a  Purchaser.] — In  an 
action  claiming  specific  performance  of  an  agree- 
ment to  take  a  licence  under  a  certain  patent, 
and  to  pay  £750  therefor,  the  defendant  pleaded 
that,  as  the  plaintiff  well  knew,  the  licence  was 
to  be  taken  up  by  a  company  for  whom  the 
defendant  acted,  and  with  whom  he  had  a 
definite  written  agreement  upon  the  subject. 
It  was  stated  that  the  defendant  had  obtained 
judgment  against  the  company  on  this  agree- 
ment, subject  to  his  proving  his  title  to  the 
patent. 

Held — no  defence  to  the  plaintiff's  claim. 

Brake  r.  Radermacher,  (1903)  20  R.  P.  C. 
[631— Farwell,  J. 

163.  Licensee  infringing  Patent  —  Cannot 
dispute  Validitj/.  ]  ■ —  A  licensee,  working  a 
patent  under  a  licence  from  the  owner,  is  not 
entitled  to  dispute  the  validity  of  the  patent. 

M.  was  manufacturing  and  selling  under  a 
licence  from  N.  a  patented  apparatus  for 
improvements  in  furnace-bars,  the  chief  features 
of  which  were  (1)  construction  with  lougitudinal 
openings  between  parallel  webs,  and  (2)  a  rock- 
ing contrivance  suitable  for  the  bars  of  a  long 
furnace,  the  bars  being  made  in  sections  and 
resting  on  transverse  bearers. 

M.  subsequently  took  out  a  patent  for,  and 
manufactured,   a   somewhat   similar   apparatus 
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with  (1)  longitudinal  webs  with  continuous 
longitudinal  openings  between  the  webs,  (2)  a 
rocking  apparatus  adapted  to  rock  eccentrically, 
N.'s  apparatus  being  adapted  to  rock  centrally. 

Held — that  M.'s  apparatus  might  be  described 
as  a  "cognate  invention,"  and  was  an  infringe- 
ment, and  a  breach  of  the  licence  agreement. 

James  Neil  v.  T.  &  S.  Macdonald,  (1908)  20 
[R.  P.  C.  213— Lord  Ordinary. 

164.  Partnership  on-nhif/  Licence — Dhsolntion 
of  Partnership — One  Partner  retirbi;/ — Asslr/n- 
ing  Ills  Share — Corenant  not  to  via /in/act //re — 
Form  of  Peed — Jurisdiction  of  Arhitrator.'\ — 
A  partnership  held  a  licence  from  a  patentee. 
Upon  the  retirement  of  one  partner  it  was 
referred  to  an  arbitrator  to  determine  "  the  form 
of  the  deed  of  dissolution  and  assignment  and 
any  other  question  arising  in  respect  thereof," 

The  arbitrator  required  the  retiring  partner, 
when  assigning  his  share  in  the  licence  to 
the  continuing  partners,  to  covenant  not  to 
manufacture  according  to  the  patent. 

Held — that  it  was  reasonable  and  within  the 
arbitrator's  jurisdiction  to  insert  such  a  covenant 
which  would  prevent  the  retiring  partner  from 
disputing  the  validity  of  the  patent, 

GoNviLLE  r.  Hay,   (1901)   21   E.   P,  C,  49— 

[Buckley,  J. 
And  see  Nos.  UOa,  141,  143. 

IX.  PROLONGATION. 

165.  Inmtficiency  of  Accounts — Prolongation 
refused  —  Duty  of  a,  Patentee  as  to  keeping 
Accounts  in  vleiv  of  a  Petition  for  Prolongatlon.'\ 
— H.  applied  for  prolongation  of  a  patent  granted 
to  him,  alleging  utihtyof  the  invention  and  that 
he  had  received  no  remuneration  at  all.  He  had 
kept  no  books,  but  shortly  before  the  presenta- 
tion of  the  petition  he  had  marked  upon  certain 
cheques  drawn  upon  his  private  account  approxi- 
mately the  amounts  expended  by  him  at  different 
times  in  working  the  patent.  Upon  these  mate- 
rials the  accounts  accompanying  the  petition 
were  made  up  b,y  the  accountant.  There  were 
no  vouchers  or  other  corroboration. 

Held — that  prolongation  ought  to  be  refused. 
He    Hughes'  Patent,  (1898)    15    R.    P.    C. 

[370— P.  C. 

166.  3Ierlts  of  Inrentlon  —  Prolongation  re- 
fused.~\ — Question  discussed,  but  not  decided, 
whether  a  patent  will  be  prolonged  when  one  of 
the  claims  in  the  specification  is  admitted  by  the 
petitioner  to  be  invalid. 

Ee  Burlingham,  Innes,  and  Lee's  Patent, 
[(1898)  15  E.  P.  C.  195— P,  C. 

167.  Petition  hg  Assignee  —  Xo  Benefit  to 
Patentee  —  Petition  dismissed.']  —  A  patent, 
granted  in  1884,  was  in  1888  absolutely  assigned, 
in  consideration  of  a  sum  then  paid,  to  F.,  who 
had  in  188(5  obtained  a  patent  for  a  similar 
invention.  F.,  in  1898,  presented  a  petition  for 
prolongation  of  the  patent  of  1884. 


Held — that,  as  the  patentee  would  not  derive 
any  benefit  from  a  prolongation,  the  petition 
must  be  dismissed. 

In  the  Matter  of  Power  and  Barff's  Patent 
(12  R,  P,  C,  383)  followed. 

Re    Finch's   Patent,   (1898)   15    R.   P.   c. 

[674— P.  C. 

168.  Xo  Remnmration — Utility  proved — Pro- 
longation granted  for  Ten  Years.'] — A.  and  B. 
obtained  a  patent  for  improvements  in  working 
railway  signals  by  electricity,  and  the  patent 
became  vested  in  B.,  who  applied  for  prolonga- 
tion. It  appeared  that  there  had  been  a  difficulty 
in  getting  the  invention  adopted  by  railway 
companies,  and  that  the  patentees  had  sustained 
a  large  loss.  It  also  appeared  that  the  invention 
was  one  of  considerable  merit. 

Held  —  that,  under  the  circumstances,  the 
patent  should  be  prolonged  for  ten  years. 

Ee  Cuerie  and  Timmis'  Patent,  [1898]  A.  C. 
[347  ;  67  L.  J.  P.  C.  66  ;  15  E.  P.  C.  63— P.  C. 

169.  Disclosure  of  earlier  Patents — Duty  of 
Petitioners.] — Explained  that  non-disclosure  of 
prior  patents  was  an  unintentional  omission. 
The  history  of  everything  bearing  on  the  matter 
should  be  stated  in  the  petition. 

Re  Standfield's  Patent,  (1898)  15  R.  P.  C. 

[17— P.  C. 

170.  Merit — Remuneration  to  Inventor  Inade- 
qvate  —  Period  of  Protection  extended.]  —  P. 
patented  an  invention  for  "Improvements  in 
rotary  motors  actuated  by  elastic  fluid  pressure 
and  applicable  also  as  pumps,"  first  in  England 
(1884)  and  then  in  various  foreign  countries. 
The  invention  was  one  of  great  merit.  The 
merit  of  the  invention  lay  in  setting  down  the 
conditions  essential  to  the  successful  use  of  the 
velocity  of  steam  for  causing  rotary  motion 
without  the  intervention  of  any  reciprocating 
apparatus.  The  apparatus,  when  used  for  marine 
propulsion,  considerably  increased  the  rate  of 
speed.  Five  of  the  foreign  patents  had  been 
allowed  to  lapse  owing  to  circumstances  ren- 
dering them  of  an  unremunerative  character. 
From  1884  to  1894  the  patentee,  in  conjunction 
with  partners  and  alone,  endeavoured  to  profit- 
ably make  use  of  his  invention  for  purposes 
other  than  marine  propulsion.  The  accounts 
showed  a  considerable  loss.  In  1894  the  paten- 
tee granted  to  a  company'  an  exclusive  licence 
to  use  the  letters  patent,  together  with  other  of 
his  patents,  for  the  purpose  of  marine  propulsion, 
the  consideration  being  the  payment  of  certain 
royalties  (in  respect  to  which,  up  to  the  date  of 
the  petition,  he  had  received  no  payment)  and 
£9,000  in  fully  paid  shares.  Experiments  were 
made,  and  a  sum  of  £16,000  spent  in  fitting 
a  vessel  with  engines  driven  by  steam  turbines. 
Shortly  before  the  date  of  the  petition  a  new 
company  took  over  the  interest  of  the  first 
company  in  the  vessel  and  licence.  The  con- 
sideration for  this  transfer  was  £30,000  in  cash 
and  £80,000  in  shares,  with  certain  royalties 
and  rights  to  further  shares.  Of  this  considera- 
tion the  patentee  received  t(x  his  interest  in  the 
first  company  £9,000  in  cash  and  about  £30,000 
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in  shares.  In  the  valuation  of  the  patents  made 
for  the  purpose  of  the  transfer  from  the  first 
company  to  the  second  company,  the  sum  of 
£1,000  in  cash  and  shares  was  apportioned  to 
the  patent  in  question.  At  the  date  of  the 
petition,  the  second  company,  being  satisfied 
with  the  experiments  made,  was  about  to  erect 
its  workshops  and  commence  operations.  In 
1895  the  patentee  granted  a  licence  to  a  third 
company  to  work  under  certain  of  his  foreign 
patents,  reserving  to  himself  and  his  licensees 
the  right  to  use  the  invention  for  marine  propul- 
sion. From  the  accounts  it  appeared  that  the  , 
net  sum  received  from  the  third  company  was  | 
£5.263  18.V.  0^.,  one-fifth  of  which  was  treated 
for  the  purpose  of  the  petition  as  in  respect  of  j 
the  patent  in  question.  Apart  from  the  sums 
realised  in  respect  of  the  rights  relating  to 
marine  propulsion,  the  accounts  showed  a  net 
loss  on  the  working  of  the  patent. 

Held  —  that  the  patentee  had  not  been 
adequately  remunerated,  and  that  the  patent 
should  be  prolonged  for  five  years. 

Ee  Parsons'  Patent,  [1898J   A.  C.  673  ;  67 
[L.  J.  P.  C.  55  ;  15  R.  P.  C.  349— P.  C. 

171.  Petition  hy  Patentee  and  Amgnees  — 
Sufficient  Remuneration  in  lielation  to  the  Merit 
of  the  Inroition  —  Prolongation  refu>ied,'\ — In 
1884  a  patent  was  granted  to  L.  for  "  improve- 
ments in  moulds  for  moulding  decorative  or 
other  slabs  and  blocks."  He  assigned  this  patent 
with  others  to  the  P.  A.  Company,  and  £6,000 
was  the  consideration  for  the  assignment,  besides 
which  L.  had  received  £250  from  another  com- 
pany. The  P.  A.  Company  went  into  liquidation 
and  a  new  company,  the  A.  S.  Companj-,  acquired 
the  patent.  L.  and  the  A.  S.  Company  presented 
a  petition  for  prolongation  of  the  patent.  It 
transpired  that  L.  had  for  some  eight  years 
received  £300  per  annum  as  managing  director 
of  the  A.  Company.  L.  claimed  to  deduct  from 
the  £6,250  the  costs  incurred  by  him  in  certain 
legal  proceedings  in  relation  to  the  patent,  and 
that  the  balance  was  an  insufficient  remuneration. 
The  accounts  showed  that  the  patent  had  been 
worked  at  a  loss. 

Held — that  the  £300  a  year  ought  to  have 
been  brought  into  account  by  the  patentee  ;  that 
he  was  not  entitled  to  make  the  deductions 
claimed,  and  that  having  regard  to  the  merits  of 
the  invention  and  the  circumstances  of  the  case, 
it  was  impossible  for  the  Judicial  Committee  to 
report  that  the  patentee  had  been  inadequately 
renmnerated,  and  the  petition  was  dismissed. 

Ke  McLean's  Patent,  (1898)  15  R.  P.  C.  418— 

[P.  C 

172.  No  strihing  or  unvsnal  Merit — Proof  of 
no  Profit. '\ — Where  the  invention  had  reference 
to  what  are  known  as  water-tube  boilers,  and 
consisted  of  the  combination  of  various  parts,  all 
or  most  of  which  were  admittedly  not  new  at 
the  date  of  the  letters  patent,  and  had  been 
applied  with  success  both  in  this  country  and 
abroad,  an  extension  of  the  term  of  the  patent 
was  not  recommended,  as  the  evidence  failed  to 


show  that  the  invention  was  one  of  sufficiently 
striking  or  unusual  merit.  As  no  explanation  was 
offered  why  a  large  loss  (nearly  10  per  cent,  on 
the  amount  expended),  was  incurred  in  building 
boats  fitted  v\ith  the  patent  boilers  for  the 
patentees,  while  a  handsome  profit  was  made  on 
supplying  the  boilers  built  by  other  builders, 
and  the  facts  proved  were  consistent  with  the 
existence  of  some  error  of  judgment,  miscalcula- 
tion or  other  defect  in  the  petitioners'  mode  of 
carrying  out  their  business  of  boat-building,  the 
proof  that  no  profit  was  or  could  have  been  made 
in  working  the  patented  invention  failed. 

Re  Thornycroft's    Patent,    [1899]    A.    C. 
[415  ;  68  L.  J.   P.  C.  68  ;  16  R.  P.  C.  202-^ 

P.  C. 

173.  Petition  presented  more  than  Six  Months 
after  the  E-vpiratioti  of  the  Patent  —  Patenti, 
De.ngm  and  Trade  Marks  Art,  1883(46  &  47 
Vict.  e.  57),  s.  25.] — If  a  patentee  does  not 
present  his  petition  praying  that  his  patent  may 
be  extended  for  a  further  term  at  least  six 
months  before  the  time  limited  for  the  expiration 
of  the  patent,  the  Judicial  Committee  is  powerless 
to  excuse  him  from  non-compliance  wiih  sect.  25 
of  the  Patents,  Designs  and  Trade  Marks  Act, 
1883. 

Re  Adams'  Patent,  (1899)  16  R.  P.  C.  1.— P.  C. 

174.  Patentee's  Interest — Patent  purchased  as 
a  Speculatio7i — ■  Account s.^ — The  following  are 
objections  to  the  application  for  the  prolongation 
of  a  patent,  any  one  of  which  is  fatal : — 

(a)  Where  the  patentee  has  practically  no 
interest  whatever  in  the  application  or  in  the 
prolongation  of  the  patent. 

(b)  Where  the  application  is  really  made  by 
a  company,  who  entered  into  the  speculation  of 
buying  the  patent,  which  has  been  an  unfortunate 
speculation. 

The  principle  of  i\y;-fo«'.s  Case  ((1863)  1  Moore, 
P.  C.  (N.s.)  339  ;  9  Jur.  (n.s.)  419  ;  11  W.  R.  720) 
audPai-fi's  Cfe«e( (189.5)  12  R.  P.  C.  383)  applied. 

(c)  A  patentee  who  comes  to  make  an  applica- 
tion for  the  prolongation  of  a  patent  ought  from 
the  first  to  keep  his  accounts  in  such  a  manner 
that  it  may  be  clear  to  the  Court  what  profits 
have  been  made. 

Tliomas'  Patetit  i(\Sn)  ^  R.  P.  C.  367)  and 
Saxbifs  Patent  ( (1870)  L.  R.  3  P.  C.  292)  followed. 

Re  Clark's  Patent,  (1899)  16  R.  P.  C.  431 

[-P.  C. 

175.  Accounts — Xo  Ecidence  as  to  Merit.'] — 
A  petition  for  prolongation  of  a  patent  was 
presented  on  the  ground  of  inadequacy  of 
remuneration  and  the  merit  of  the  invention. 
The  accounts  showed  a  profit  of  £3,105  16^.  The 
petitioner  stated  that  expenses  amounting  to 
£3,650,  which  were  not  stated  in  the  accounts, 
had  been  incurred,  and  intimated  he  did  not 
jntend  to  call  evidence  as  to  merit. 

Held — that  the  petition  must  be  refused. 

Kelly's  Patent,  (1900)  17  R.  P.  C.  476— P.  C. 

176.  Xon-disclosure  of  Material  Facts.] — A 
petitioner  for  the  prolongation  of  letters  patent 
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stated  in  the  petition  that  the  patent  was  and 
ahvavs  had  been  vested  in  him.  Yet  from  an 
acrreement  it  was  clear  that  a  company  since 
1890  had  been  the  beneficial  owners  of  the 
natent.  Counsel  for  the  Crown  asked  for  the 
petition  to  be  dismissed,  as  these  were  materia 
facts  which  were  not  disclosed  and  which  ought 
to  have  been  disclosed.  The  petitioner  paid  for 
tlie  upkeep  of  the  patent. 

Held— that  the  petition  should  be  dismissed 
with   one   set   of   costs   between   three   sets    of 
opponents. 
RE  FERRANTI'S  PATENT,  (1001)    18   R.  P.  C.  .518 

L— P.  c 


an  invention  which  took  much  time  to  perfect, 
and  was  capable  only  of  occasional  use.  If  its 
utility  could  ever  be  established  there  might  be 
a  great  field  before  it.  The  War  Office  had 
declined  to  make  anv  further  experiments  at  the 
public  expense.  An  eminent  firm  had  V)ecome 
sole  licensees  under  the  patent  since  1892,  and 
they  declined  to  concur  in  the  application  for 
prolongation.  It  was  not  contended  that  the 
petitioner  had  made  anv  profit.  Foreign  patents 
would  expire  if  the  patent  here  was  not  pro- 
longed. 

Held— that  a  recommendation  to  extend  the 
patent  for  seven  years  would  be  made. 
Re  Thompson's  Patent,   (1902)  19  R.  P.  C. 

[.5do — P.  y^- 


177.  -Usi'u/nee  of  Patent— Com mevcial  Adven 
f„re  —  Proof  of  imutHclent  Keninnend'ion  — 
4^^(,„,j/.s_i^tf,f/,cr  ParticuJarx— Failure  to pu><h 
'patent  for  Seven  Years— Mr  jurat  ion  of  Foreujn 
Patents.^.— An  assignee  who  has  acquired  a 
natent  as  the  subject  of  commercial  adventure 
is  not  entitled  to  a  prolongation  when  the 
inventor  himself  could  have  no  legitimate 
interest  in  making  such  an  application. 

It  is  the  duty  of  every  patentee  who  comes 
for  the  prolongation  of  his  patent  to  take  upon 
himself  the  onu><  of  satisfying  the  Judicial  Com- 
mittee, in  a  manner  which  admits  of  no  con- 
troversy, what  has  been  the  amount  of  remunera- 
tion which  in  every  point  of  view  the  invention 
has  brouo-ht  to  him,  in  order  that  the  Judicial 
Committee  may  be  able  to  come  to  a  conclusion 
whether  that  remuneration  may  fairly  be  con- 
sidered as  a  sufficient  reward  for  his  invention 
or  not 


In  re  Sa-i-bi/'s  Patent  ((1870)  L.  R.  3  P.  C 
292  :  7  Moore,  P.  C.  C.  (N.s.)  82  ;  19  W.  R.  ol3— 
P.  C.)  followed. 

The  failure  of  the  patentee  to  push  the 
patented  invention  in  this  country  for  seven 
Years,  and  the  circumstance  of  the  expiration  ot 
ih°  foreign  patents,  are  serious  obstacles  to  the 
success  of  a  petition  for  prolongation ;  neither 
of  them  by  itself  is  conclusive  against  the 
petition,  but  it  would  require  a  very  strong  case 
to  induce  the  Judicial  Committee  to  recommend 
the  prolongation  of  a  patent  where  these  cir- 
cumstances occur. 

Semet  and  Soluw/s  Patent  ([1895]  A  C.  78  ; 
iJ-t  L.  J.  P.  C.  41  ;  71  L.  T.  674  ;  11  R.  3t.2  ;  1 2 
j^  p  C  10— P.  C.)  and  Pieper's  Patent  (Ll!59oJ 
12  R*.  P.  C.  293  ;  72  L.  T.  782 ;  11  R.  581— P.  C.) 
approved. 

Re  Henderson's  Patent,  [1901]  A.  C.  616  ;  70 
i  L  J  P.  C.  119  ;  55  L.  T.  358  ;  17  T.  L.  R.  67t.  ; 
L        •  18  R.  P.  C.  449  -P.  C. 

178  Vtxlitii—Xo  Profit— Forr if/ n  Patents— 
Prolonqation'for  Seven  Years.]— X  petitioner  for 
prolongati<m"of  letters  patent  for  an  invention 
of  "  a  mechanical  fuze  for  causing  the  explosion 
of  shells  and  indicating  the  number  of  levolutions 
performed  and  distances  traversed  by  projectiles, 
alleged  that-  it  was  an  invention  which,  in  its 
very  nature,  was  attended  with  many  difiiculties 
as  regards  the  making  of  experiments.     It  was 


179  Ihiles  as  to  mnst  he  strictly  followed— 
Patent  communicated  from  Ahroad—Ahsenceof 
Proof  that  Patentee  has  not  heen  sufficiently  He- 
rn u nerated  —  Adjou rn ment  refused— Pefusal  of 
Pf,f,ji  ■„,/(.]— The  rules  which  guide  their  Lord- 
ships in  the  exercise  of  their  duty  of  advising  the 
Crown  whether  a  patent  should  be  extended  or 
not  are  perfectly  well  known,  and  they  must  be 
strictly  followed.  , 

An  application  for  the  extension  of  a  patent  is 
an  application  for  an  indulgence,  and  for  an 
indulgence  of  a  very  extraordinary  kind,  and 
v)atentees  who  come  to  ask  for  that  indulgence 
must  understand  that  the  settled  rules  that  guide 
the  Board  will  be  adhered  to. 

An  application  was  made  for  an  extension  ot  a 
patent  which  was  a  communication  from  abroad. 
The  petitioners,  who  were  a  commercial  company, 
the  assignees  of  the  patent,  had  given  their  Lord- 
ships no  opportunity  of  judging  whether  the 
inventor  had  been  remunerated  m  any  shape  or 
form. 


Held— that  their   Lordships  must  refuse  an 
application  for   adjournment,    and    advise   his 
Majesty  to  refuse  the  petition. 
Re    Peach's    Patent,    Ex     Parte    Peach 

[AND    BOSWELL,    HATFIELD    &    CO.,     l\J^^i 

k.C.4U;nL.J.P.e..8;^8r^L^T..o3^« 

180.  Insufficiency  of  Accounts— Apidicativn 
refused.']— A  patentee,  applying  for  an  exten- 
sion of  his  patent,  must  submit  intelligible  and 
complete  accounts,  so  as  to  enable  the  commil^tee 
to  ascertain  from  the  accounts  themselves  what 
remuneration  he  has  in  fact  received.  If  he  does 
not  do  so,  his  application  must  be  refused  ;  ana 
(except  perhaps  in  very  special  circumstances) 
he  cannot  be  allowed  to  give  oral  evidence  at 
the  hearing  to  vary  or  add  to  the  accounts 
already  lodged. 

Judgment  of  Lord  Chelmsford,  L.C.,  in  Belts' 
Pafent\(lS62')  1  Moo.  P.  C.  (N.s.)  49)  approved. 
Re  Wuterich's   Patent,   [1903]^A.  C.  206; 

[72  L.  J.  P.  C.  60  ;  88  L.  T.  306  :  20  R.  P.  C. 

'-  285 — H.  L.  (cj.). 

181.  Failure  to  qet  Patented  Invention  taUn 
up  hy  the  7-md?.] -Prolongation  of  a  Patent 
ou-ht  not  to  be  granted  where  the  invention  has 
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not  been  taken  up  in  the  past  and  there  is  no 
good  reason  to  expect  a  different  result  in  the 
future. 

Re  Scott's  Patent,  (1906)  23  R.  P.  C.478— 

[P.  C. 

182.  Advert iseme7it  of  Intention  to  Apjdy — 
Kecessity  for — Patents,  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  25  (1).]— A 
petition  for  extension  of  a  patent  cannot  be 
entertained  unless  there  has  been  published  the 
advertisement  required  by  sect.  25  (1)  of  the  Act 
of  1883. 

Re  Friese-Greene's  Patent,    [1907]  A.  C. 

[460  ;  76  L.  J,  P.  C.   106  ;   97  L.  T.   223  ;   24 

R.  P.  C.  464— P.  C 

[Under  special  circumstances  leave  to  present 
a  petition,  though  advertisements  had  not  been 
issued,  was  granted  in  Re  Poyser's  Patent,  24 
R.  P.  C.  157.] 

183.  Petition  hy  Assignee — Inventor  dead — No 
Special  Merit — Invention  not  j^us/ied.'] 

Semhle,  a  patent  will  not  be  prolonged  on  the 
application  of  an  assignee  when  the  inventor 
is  dead,  and  could  not,  if  living,  have  reaped 
any  advantage. 

Prolongation  refused  where  there  was  no 
"exceptional"  merit  in  the  invention,  and  it 
had  not  Vjeen  pushed  with  reasonable  energy. 

Re     Van    Gelder's    Patents,     Ex    parte 

[Thompson,  [1907]  A.  C.  174  ;  76  L.  J.  P.  C. 

44  ;  96  L.  T.  333  ;  24  R.  P.  C.  169— P.  C. 

X.  MEASURE  OF  DAMAGES. 

184.  Action  for  Infringement— Inquiry  as  to 
Damages  —  Princijde.] — On  an  inquiry  as  to 
damages  in  an  action  for  infringement  of  a  patent 
for  improvement  in  rubber  tyres  for  cycles,  Wills, 
J.,  found  that  as  the  plaintiffs'  "  Dunlop  "  tyres, 
on  which  they  made  a  profit  of  about  £1  a  tyre, 
could  not  have  been  sold  for  the  purpose  for 
which  the  defendants'  infringing  tyres  had  been 
sold,  the  damage  sustained  by  the  plaintiffs  was 
the  amount  of  royalty  the  plaintiffs  would  have 
received  from  tyres  of  a  similar  class  had  they 
been  manufactured  by  the  plaintiffs'  licensees. 

Held — that  Wills,  J.,  correctly  stated  the 
principle — viz.,  the  plaintiffs  had  to  show  that 
they  had  sustained  pecuniary  loss,  and,  as  far  as 
the  nature  of  the  case  permitted,  the  amount  of 
that  loss — and  correctly  acted  on  the  defendants' 
admission  that  if  they  had  not  succeeded  in 
selling  the  tyre  they  improperly  sold,  their 
customers  would  very  likely  have  bought,  in  the 
place  of  machines  which  used  those  tyres,  other 
machines  iitted  with  other  tyres  made  by 
licensees  of  the  plaintiffs  in  which  the  plaintiff's 
patent  was  made  use  of,  though  in  a  form  and  to 
an  extent  which  made  the  tyres  inferior  to  the 
high-priced  Uunlop  tyi'es. 

Pneumatic  Tvre  Co.,  Ld.  v.  Puncture  Proof 
[Pneumatic  Ttre  Co.,  Ld.,  (1899)  16  R.  P.C. 

209— C.  A. 


185.  Importation — Articles  patented  in  this 
Country  imported  from  America  —  Expiration  of 
English  Patent  before  all  the  Articles  loere 
delivered  —  Injunction  —  Costs.'] —  The  Dublin 
United  Tramway  Company  purchased  from  the 
National  Conduit  and  Cable  Company  of  New 
York  a  quantity  of  cable  which  it  was  admitted 
was  an  article  identical  iu  its  nature  with  the 
cable  protected  by  the  patent  of  the  plaintiffs. 
The  plaintiffs'  patent  expired  on  September 
2nd,  1898.  The  plaintiffs  on  September  lOth, 
1898,  eight  days  after  the  expiration  of  their 
patent,  brought  an  action  for  an  injv;nction  and 
delivery  up  of  the  cable,  damages,  and  costs. 

Held — that  so  far  as  any  goods  were  brought 
into  this  countiy  similar  to  the  patented  article, 
to  which  the  tramway  company  were  parties  or 
privies,  they  were  liable  for  any  loss  sustained 
by  the  plaintiffs  in  respect  of  what  was  brought 
in  before  the  date  of  the  expiration  of  the  patent. 
Except,  however,  as  regards  the  quantity 
delivered  before  September  2nd  the  plaintiff's 
had  failed  to  make  good  their  case  ;  and  that 
consequently  the  damages  must  be  confined  to 
the  goods  that  were  actually  supplied  and  brought 
into  this  country  before  September  2nd,  1898  ; 
that  the  plaintiffs,  who  had  no  right  to 
claim  an  injunction  because  the  patent  had 
expired,  were  entitled  to  the  general  costs  of  the 
action  and  the  defendants  to  so  much  of  the 
costs  as  were  occasioned  by  the  prayer  for  an 
injunction,  and  by  the  interlocutory  motion. 

British  Insulated  Wire  Co.,  Ld.  v.  Dublin 

[United TRAiiwAY  Co., Ld., (1900)  17R.  P.C. 

14— Chatterton,  V.-C. 

186.  Action  for  Infringement  of  Twelve  Patent- 
— TItree  Modes  of  Production  —  Ko  Proof  of 
Patents  actually  infringed — Injunction — Costs.] 
— The  plaintiffs  were  the  owners  of  twelve 
patents.  They  alleged  in  their  statement  of 
claim  that  the  defendant  had  infringed,  and 
threatened  to  infringe,  these  several  patents,  and 
they  sought  an  injunction  and  damages.  The 
defendant  had  purchased  saccharin.  The  twelve 
patents  might  be  conveniently  treated  as  only 
three  in  number,  and  these  three  related  to 
separate  and  distinct  modes  of  producing 
saccharin,  and  it  was  not  possible  to  tell  from 
the  examination  of  any  particular  parcel  of 
saccharin  under  which  process  it  had  been  pro- 
duced. No  evidence  was  adduced  as  to  the  place 
where,  or  as  to  the  process  by  which,  the  parcel 
purchased  by  the  defendant  was  produced. 

Held — that  as  the  parcel  was  not  made  under 
all  three  processes  but  under  one  of  the  three, 
though  it  could  not  be  said  under  which  of  the 
three  (it  might  have  been  under  an  expired 
patent),  the  plaintiffs,  therefore,  had  not  estab- 
lished that  which  was  necessary  to  entitle  them 
to  an  injunction. 

Held,  also,  that  as  one  of  the  three  patents 
must  have  been  infringed  the  right  to  and 
measure  of  damage  must  be  the  same,  whichever 
of  the  three  patents  was  in  fact  infringed,  and 
therefore  an  inquiry  should  be  directetl  whethtr 
any,  and  what  damages  had  been  sustained,  anu 
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that  the  plaintifEs  were  to  have  no  costs  up  to 
and  including  judgment. 

Saccharin  Corporation,   Ld.   r.    Quincey, 

[1900]  2  Ch.  246  ;  69  L.  J.  Ch.  o30  ;  64  J.  P. 

633  ;  82  L.  T.  792  ;  16  T.  L.  R.  384  ;  17  R.  P.  C. 

530 — Cozens- Hardy,  J. 

187.  Action  for  InfvimjemeM — Innocent  Pur- 
cfiuners — Inquiry  as  to  JDamages  Sii-stained  and 
Incurred — Inahilitij  to  purchase  Goods  patented 
— Xo  Pecuniary  Loss  shown — JVo  Damages — 
Costs.'] — The  defendants  purchased  an  organ 
which  was  an  infringement  of  the  plaintiffs' 
patent.  There  was  no  evidence  to  show  that 
they  were  other  than  innocent  purchasers.  An 
inquiry  whether  any,  and  what,  damages  had 
been  sustaineiLor  incurred  by  the  plaintiffs  by 
reason  of  therxlefendants'  infringement  of  the 
said  pateat  was  ordered.  The  defendants  had 
used  the  organ  altogether  on  sixteen  days. 
The  organ  had  been  delivered  up  to  the 
plaintiffs. 

Held — that  the  true  rule  was  to  endeavour 
to  ascertain  what  loss  had  accrued  by  reason  of 
the  wrongful  acts  complained  of,  such  loss  being 
the  natural  and  direct  consequence  of  the  defen- 
dants' acts  ;  that  as  under  no  circumstances 
could  the  defendants  have  been  able  to  have 
purchased  one  of  the  plaintiffs'  organs — the  price 
charged  being  ^500 — as  their  means  would  not 
permit  of  such  a  thing ;  and  there  being  nothing 
to  show  that  any  pecuniary  loss  had  been  suf- 
fered by  the  plaintiffs  during  the  sixteen  days, 
the  plaintiffs  had  failed  in  establishing  any 
damages  ;  and  that  the  defendants  were  entitled 
to  the  costs  of  the  inquiry. 

Gavioli  et  Cie.  r.  Shepherd,  (1900)  17  R.  P. 
[C.  157— Byrne,  J, 

189.  Action  for  Infringement — Prior  Publica- 
tion —  Suhject-matter  —  Misleading  and  Untrue 
Specif  cation  —  Amendment  —  Injunction  — 
Pamages  prior  to  Amendment  —  Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  e.  57),  s.  20.]  —The  inventor  invented  a 
different  method  of  manufacturing  the  particular 
kind  of  candy  known  as  ''  hard  crack "  or 
"  stick  "  candy.  He  took  out  a  patent  which 
became  the  sul)ject  of  litigation  in  the  case  of 
Kane  v.  Guest  ((1899)  16  R.  P.  C.  433),  before 
Stirling,  J.,  who  said  (at  p.  441,  line  51)  :  "  On 
the  whole,  I  come  to  the  conclusion  that  the 
patent  extemls  to  subjecting  any  compound  of 
cane-sugar  and  glucose  to  a  cooking  or  boil- 
ing action  in  raeuo,'^  and  held  that  tlie  patent 
was  invalitl.  There  the  patentee  amended  his 
specification,  and  the  plaintiffs  brought  an 
action  for  infringement  on  the  amended 
specification. 

Held — that,  as  amended,  the  specification 
being  confined  to  "hard  crack,"  the  plaintiffs 
had  a  valid  patent,  and  were  not  entitled  to  an 
injunction,  as  the  patent  had  expired  before 
julgment;  that  the  inventor  could  not  be 
regarded  as  having  framed  his  claim  in  good 
faith  within  the  meaning  of  sect.  20  of  the 
Patents,    Designs  and  Trade   Marks  Act.  1883, 


and  that  he  meant  and  intended  to  make  a 
larger  c'aim  than  that  which  he  knew  be  was 
eniitled  to  ;  and  that  the  plaintiffs  were  only 
entitled  to  damages  as  from  the  date  of  the 
amendment  or  disclaimer. 

Kane  and  Pattison  v.  J.  Boyle  &  Co..  (1901) 
[18  R.  P.  C.  325— Byrne,  J. 

190.  Purchasers  of  Infringing  Articles — Sale 
of  some  in  Market — Sending  Remainder  Abroad 
for  Sale — Evidence  of  Infringement — Exposing 
for  Sale — "  Use  and.  Vend" — Patents,  Desigtiif 
and  Trade  Marks  Act,  1883  (46  &  47  Vict,  c.57), 
Sched.I,  Form  i?.] — The  plaintiffs,  owners  of  a 
patent,  had,  prior  to  this  action,  brought  an 
action  against  Messrs.  R.  and  G.  for  infringement, 
and  had  obtained  judgment  for  damages  against 
them,  but  those  damages  had  not  been  paid. 
The  plaintiffs  then  took  the  present  proceedings 
against  the  defendants,  who  were  ignorant  of 
the  plaintiffs'  patent  rights,  and  were  purchasers 
of  infringing  articles  from  Messrs.  R.  and  G. 
The  defendants  purchased  twenty  -  seven 
machines  from  Messrs.  R.  and  G.  at  some  time 
Ijefore  the  action.  They  sold  eight  of  the 
twenty-seven  in  the  market,  and  they  sent  abroad 
at  some  time  the  remaining  nineteen,  with  a  view 
of  selling  them — that  is,  with  the  object  of  turn- 
ing them  to  profitable  account.  They  thus  pre- 
vented the  operation  of  the  order  contained  in 
the  judgment  for  the  delivery  up  and  destruction 
of  the  infringing  articles  ;  and  they  actually 
obtained  the  benefit  of  the  proceeds  of  sale. 

Held — that  there  was  evidence  of  infringe- 
ment with  respect  to  the  whole  twenty-seven 
articles. 

Minter  v.  Williams  ((1835)  4  Ad.  c*c  E.  251  ; 
1  Web.  Pat.  135)  considered. 

United  Telephone  Co.  v.  London  and  Globe 
Telephone  and  Maintenance  Co.  ((1884)  26 
Ch.  D.  766  ;  53  L.  J.  Ch.  11.58  ;  32  W.  R.  870  ; 
51  L.  T.  187— Bacon,  V.-C.)  followed. 

Held,  also,  that  the  measure  of  damages 
should  be  the  amount  which  the  defendants 
would  have  had  to  pay  for  the  permission  to  do 
that  which  they  wrongfully  did. 

Pneumatic  Tyre  Co.  v.  Puncture  Proof  Pneu- 
matic Tyre  Co.  ((1899)  16  R.  P.  C.  209— C.  A., 
No.  184,  supra)  approved. 

Decision  of  Stirling,  J.  ([1900]  1  Ch.  577  ;  69 
L.  J.  Ch.  377  ;  48  W.  R.  345  ;  82  L.  T.  106) 
affirmed. 

British  Motor  Syndicate,  Ld.  r.  Taylor  & 

[Son,  [1901]  1    Ch.  122  ;  70  L.  J.  Ch.  21  ;  49 

W.  R.  183  ;  83  L.  T.  419  ;  17  T.  L.  R.  17  :  17 

R.  P.  C.  723— C.  A. 

191.  Action  for  Infringement  of  Fire  Patents 
—  Validity  not  denied — Xo  Proof  under  which 
Patent  the  Infringing  Articles  u-ere  m'ide  — 
Injunction —  Certificate  —  Solicitor  and  Client 
Cost.^— Patents,  Designs  and  Trade  Mirks  Act, 
1883  (46  &  47  Vict.  c.  57),  s.  31.]— The  plaintiffs 
were  the  registered  proprietors  of  five  patents, 
all  of  which  related  to  the  manufacture  of  pure 
saccharin.  In  1899  they  brought  an  action  for 
infringement  against  the  defendant,  and  in  1901 
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they  commenced  another  action  against  him 
alleging  infringement  of  a'l  five  patents,  and 
asking  for  an  injunction  and  the  usual  relief. 
The  defendant  denied  infringement,  but  did  not 
■deny  the  validity  of  the  plaintiffs'  patents.  The 
original  patent  granted  in  188.5  had  expired 
before  the  date  of  the  writ,  and  with  regard  to 
that  patent  it  was  proved  that  by  it  a  person 
could  not  make  pure  saccharin.  In  order  to 
produce  pure  saccharin — such  as  had  been  dealt 
with  by  the  defendant — it  was  absolutely  essential 
that  one  of  the  processes  described  in  the  patents 
of  1891  or  1893  should  be  used.  The  plaintiffs 
did  not  know  which  had  been  infringed  since 
they  were  unable  to  tell  by  which  method  the 
infringing  article  was  made. 

Held — that  pure  saccharin  had  been  pro- 
duced in  breach  of  some  of  the  plaintiffs'  patents  ; 
that  the  proper  course  was  to  grant  an  injunc- 
tion against  infringement  of  five  patents,  but  to 
limit  it  to  the  period  of  the  oldest  of  them,  i.e., 
the  shortest  life  left  of  any  one  of  the  patents, 
viz.,  the  patent  of  1891  :  that  there  would  be  an 
inquiry  as  to  damages  at  plaintiffs'  risk ;  and 
that  even  if  sect.  31  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883,  applied,  the  plaintiffs 
o  )ght  to  have  their  costs,  but  not  costs  as 
between  solicitor  and  client. 

Automatic  Wei  (//ting  Machine  Co.  v.  Intev- 
nntiomd  Hiigieni'c  Society  ((1890)  6  R.  P.  C. 
480— Charles,  J.)  followed. 

Saccharin   Corporation,   Ld.    v.    Dawson, 
[(1902)  19  R.  P.  C.  169— Farwell,  J. 

192.  Infrinijement.'] — The  defendants  bought 
a  motor-car  which  was  fitted  with  certain 
accessories,  the  accessories  being  an  infringement 
•of  the  plaintiff's  patent.  In  an  action  to  recover 
damages  for  the  infringement : — 

Held — that  the  measure  of  damages  was  the 
difference  between  the  value  of  the  car  with  and 
its  value  without  the  accessories. 

Clement  Talbot,  Ld.  r.  Wilson,  (1907)  97 
[L.  T.  328  ;  23  T.  L.  R.  643  ;  24  R.  P.  C.  511— 

Kekewich,  J. 

See  also  Nos.  240,  296,  297,  i/ifra. 
XI.  ACTION  TO  RESTRAIN  THREATS. 

193.  Bona   fides — Action  for  hifrinfjement — 
WhetJier   duly  prosecuted — Action    dismissed — 
/:'osts  -Patents,  S:c.,  Act,  1883,  s.  32.]— A  com- 
pany, being  the  owners  of  some  patents  relating  i 
to   metal   clamps  for  uniting  certain   parts   of  | 
boxes  of  wood,  cardboard,  leather  and  the  like,  i 
and   their  agents,  S.   and   Sons,   issued   threats 
against  T.  and  his  customers,  alleging  that  T.'s 
■clamps   infringed   the  said  patents.     The  com- 
pany, in  October,  1894,  sued  T.  for  infringement 
of  three  of  these  patents,  but  one  of  them  was 
dropped  out  of  the  statement  of  claim,  and  the 
action  as  to  one  of  the  others  was  abandoned  in 
January,  1896,  after  re-amended  particulars  of  ! 
objections  had  been  given,  and  as  to  the  remaining  i 
patent  it  was  discontinued  in  April,  1896,  after 
such  particulars  had  been  further  re-amended.  T., 


I  in  November,  189.5,  commenced  the  first  of  the 
j  present  actions  against  S.  and  Sons,  and  in 
j  February,  1896,  commenced  the  second  of  these 
!  actions  against  the  company,  both  actions  being 
to  restrain  threats. 

Held — first,  that  as  the  defendants  in  each 
action  had  acted  hondfde  in  issuing  the  threats, 
no  action  lay  against  either  of  them,  apart  from 
sect.  32  of  the  Patents,  &c..  Act,  1883  ;  secondly, 
that  S.  and  Sons,  not  claiming  to  be  patentees, 
did  not  come  within  that  section  ;  and,  thirdly, 
that,  althougli  the  patent  action  had  been  dis- 
continued, it  had  been  prosecuted  within  the 
meaning  of  the  proviso  to  the  section,  and  that 
notwithstanding  the  abandonment  of  the  action 
as  to  one  patent  before  the  statement  of  claim  ; 
for  the  threats  had  been  founded  generally  on 
all  three  patents,  and  not  in  respect  of  any  special 
one  of  them.  'The  two  actions  were  therefore 
dismissed,  but  without  costs. 

Temlkr  r.  Stevenson  &  Sons  ;   Temler  r. 

[ACTIEN  GESELLSCHAFT  FtJR  CARTONNAGEN 

Industrie,  (1898)  15  R.  P.  C.  24— Romer,  J. 

194.  Ex  parte  Motion  for  Interlocutor ij  Injunc- 
tion restraining  Issue  of  Circular — Injunction 
not  granted— Patents,  cfc.  Act,  1883,  s.  32.]— The 
plaintiff  company,  formed  for  the  purpose  of 
purchasing  a  patent,  sent  copies  of  their  pro- 
spectus to  various  newspapers  for  insertion,  on 
November  5th,  1897.  The  prospectus  stated  that 
the  list  of  subscribers  would  be  opened  on 
November  5th  and  closed  on  November  8th. 
The  defendant  company,  the  assignees  of  another 
patent,  sent  a  circular  to  all  the  leading  news- 
papers for  publication  simultaneously  with  the 
plaintiffs'  prospectus.  The  plaintiffs,  having 
commenced  an  action  to  restrain  the  defendants 
from  alleging  that  the  patent,  under  which  the 
plaintiffs  proposed  to  work,  was  an  infringement 
of  the  defendants',  and  from  using  threats, 
moved  for  an  injunction  ex  parte  to  restrain  the 
defendants,  over  November  8th,  from  issuing  the 
circular. 

Held,  by  Byrne,  J.  and  the  C.  A. — that  it 
was  not  a  proper  case  for  gi'anting  an  injunction 
ex  parte. 

Commercial     Development    Corporation, 

[Ld.  i\  Castnee-Kellner  Alkali  Co.,  Ld., 

(1898)  14  R.  P.  C.  939— C.  A. 

195.  Action  for  Infringement  commenced  and 
discontinued — Due  Diligence — Good,  Faith  — 
Statuteof  Monopolies — Claim  for  Trehle  Damages 
under  s.  i—Pafents,  ,fc.,  Act,  1883,  ss.  32  and  18, 
suh-s.  9.] — The  H.  Company  were  the  owners  of 
two  patents  for  hair  curlers.  In  1894  P.  & 
Co.  placed  upon  the  market  a  hair  curler  which 
the  H.  Company  alleged  was  an  infringement  of 
their  patent  rights.  On  May  10th,  1894,  the  H. 
Company  commenced  an  action  against  P.  «S: 
Co.  for  infringement,  but  discontinued  this 
action  on  .lune  18th,  1895,  on  account  of  their 
having  discovered  that  an  amendment  of  the 
specification  of  one  of  their  patents,  which  they 
thought  had  been  made,  had  not  been  in  fact 
completed,  and,  therefore,  such  patent  was 
invalid.     Thereupon   P.   &   Co.   commenced  an 
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actiiiii  auaiiist  the  H.  Company  for  an  injunction 
to  restrain  them  from  threatening,  to  which  the 
H.  Couipany  raised,  by  way  of  defence,  the 
action  which  they  had  commenced  and  discon- 
tinued as  aforesaid.  The  threats  action  came  on 
foi'  trial  Ijcfore  a  judge  and  a  special  jury.  The 
jury  found  that  the  threats  of  the  H.  Company 
to  take  proceedings  against  P.  &  Co.  were  made 
in  good  faith,  and  that  their  action  against  P. 
i!c  Co.  was  commenced  and  prosecuted  with  due 
diligence.  A  question  was  then  argued  before 
the  judge  as  to  whether  the  H.  Company's 
action  was  an  illegal  one  under  the  Statute  of 
Monopolies.  The  judge  held  that  it  was  not, 
and  gave  judgment  for  the  H.  Company  with 
costs. 

Peck  &  Co.  r.  Hindes,  Ld.,  (1898)  67  L.  J. 
[Q.  B.  272  ;   15  K.  P.  C.  113  ;   14  T.  L.  li.  164 

— Mathewj  J. 

196.  Suigle  Threat — Threat  vnjKst[fiuhle.] — 
The  L.  Company,  being  owners  of  a  patent, 
wrote  to  B,  «S:  Co.  a  threatening  letter  in  respect 
of  certain  glass  vessels  which  they  were  in  fact 
making  for  W.  W.  brought  an  action  to  restrain 
the  L.  Company  from  threatening.  The  L. 
Company,  after  being  allowed  by  arrangement  to 
inspect  B.  &  Co.'s  works,  admitted  that  what 
they  were  doing  was  no  infringement  of  their 
patent. 

HELD^that  the  plaintiff  was  entitled  to  an 
injunction,  or  an  undertaking  Ijy  the  defendants 
not  to  threaten  in  respect  of  the  glass  vessels 
specified  in  the  letter,  and  that  the  defendants 
must  pay  the  costs  of  the  action. 
Webb  r.  Levinstein  &  Co.,  Ld.,  (1898)  15 
[R.  P.  C.  78— Stirling,  J. 

197.  Injunction — Breach — Contempt  of  Court 
—  Costs  —  Patents,  De.sir/ns  and  Trade  Marks 
Act,  1883  (46  &  47  Yict.  c.  57),  s.  32.]— C, 
trading  as  M.  &  Co.,  had  been  restrained  by 
iTijunction — in  an  action  brought  by  E.  against 
M.  ^:  Co. — from  publishing,  either  verbally  or 
otherwise,  any  statement  that,  or  to  the  effect 
that,  an  injunction  had  been  granted  against  E. 
restraining  him  from  infringing  certain  letters 
patent,  and  also  from  threatening  E.  or  any  of 
E.'s  customers  with  any  legal  proceeding  or 
liability  in  respect  of  the  manufacture,  sale,  or 
purchase  of  a  certain  machine.  After  the  order 
M.  &  Co.  circulated  amongst  E.'s  customers  a 
pamphlet  prepared  by  the  A.  B.  Co.,  which 
stated  in  effect  that  M.  <fc  Co.  were  the  special 
agents  of  the  A.  B.  Co.,  who  were  the  exclusive 
makers  of  the  machine  in  (juestion  under  the 
licence  of  the  patentee,  and  who  intended  to 
prosecute  all  infiingers  of  their  patents. 

On  motion  to  commit  C.  to  prison  for  contempt 
of  Court  for  a  breach  of  the  injunction,  Uomer,  J., 
ordered  C.  to  pay  the  costs  of  the  motion  on 
appeal. 

Held,  by  Lindley,  M.ll.,  and  Vaughan 
Williams,  L.J.  {dissentiente  Chitty,  L.J.) — that 
the  injunction  was  liot  so  plainly  worded  to  pro- 
hibit what  C.  had  done  as  to  justify  a  judicial 
decision  that  a  breach  of  the  injunction  had 
been  committed. 


Per  Lindley,  M.E. — the  Court  will  not  strain 
the  language  of  an  injunction  even  to  meet  a 
case  which  would  have  been  prohibited  if 
foreseen. 

Ellam  v.  Martyn  &  Co.,  (1899)  68  L.  J.  Ch. 

[123  ;  47  W.  E.212;  79L.T.  510;  15  T.  L.  R. 

107  ;  16  R.  P.  C.  28— C.  A. 

198.  Proseevtlon  ic'ith  diie  Diligence — Action 
hy  Patentees  before  Tlireats — Action  by  Patentees 
after  Threats  —  Interim  Injunction —  Costs  — 
I'afents,  Designs  and  Trade  Marhs  Act,  1883 
(46  &  47  Yict.  c.  57),  s.  32.] — In  an  action  that 
was  brought  by  J.  D.  P.  Co.  against  W.  and  S. 
for  infringement  due  diligence  was  not  shown, 
and  judgment  was  given  for  W.  and  S.  with 
costs.  J.  D.  P.  Co.  afterwards  issued  a  circular 
making  threats  against  persons  using  the 
identical  machine  which,  as  between  W.  and  8. 
and  J.  D.  P.  Co.,  in  the  action  which  had  already 
been  determined,  was  held  not  to  bean  infringe- 
ment of  J.  D.  P.  Co.'s  patent.  W.  and  S.  brought 
an  action  to  restrain  J.  D.  P.  Co.  from  threaten- 
ing, and  J.  D.  P.  Co.  issued  a  writ  in  an  action 
for  infringement  against  a  customer  of  W.  and  S. 

Held — that  there  was  no  evidence  before  the 
Court  to  show  that  the  action  of  J.  D.  P.  Co. 
i  against  the  customer  had  not  been  prosecuted  up 
to  the  present  time  with  due  diligence,  and  that 
no  order  woidd  be  made  for  an  interim  injunc- 
tion, except  reserving  the  costs  to  be  dealt  with 
at  the  trial. 

Waite  and  Saville,  Ld.    r.  Johnson  Die 
[Press    Co.,    Ld.,    (1901)    18  R.  P.  C.  1— 

Bj-rne,  J. 

199.  Prosecution  with  due  Diligence — Infringe- 
ments in  the  Past  and  in  Future — Costs — Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  &.  47 
Vict.  c.  57),  s.  32.] — In  December,  1826,  I.  sued 
B.  for  the  infringement  of  a  patent,  and  in 
April,  1898,  dropped  his  action.  In  May,  1898. 
I.  brought  a  second  action  against  B.  for  the 
infringement  of  the  same  and  another  patent, 
which  was  dismissed  on  B.'s  application.  B.,  in 
A])ril,  1899,  brought  an  action  Pgainst  I.  and 
others  claiming  damages  for  threats  contained  in 
circulars,  advertisements,  and  letteis  to  take 
l)roceedings  against  persons  using  and  selling  an 
alleged  invention.  On  the  trial  of  this  action 
the  jury  found  that  the  threats  were  bond  fde. 
and  that  although  I.'s  first  action  was  brought 
bona  fde,  yet  it  was  not  prosecuted  with  due 
diligence,  and  they  found  £80  damages.  The 
jury  found  that  I.'s  second  action  was  not 
biought  honestly  and  bond  fide,  and  prosecuted 
witii  due  diligence,  and  they  assessed  the 
damages  at  £135. 

Held — that  with  regard  to  the  second  action 
there  was  evidence  to  go  to  the  jury  of  threats 
within  the  meaning  of  sect.  32  of  the 
Patents,  Designs  and  Trade  Marks  Act,  1883 — 
threats  as  to  something  done  ;  threats  as  to  a 
condition  of  things  with  regard  to  infringements 
in  the  past  and  with  regard  to  the  contlitions  at 
'present,  as  also  with  regard  to  the  future — ami 
that  the  jury  had  dealt  with  the  matter  pioperly. 
and  therefore  the  issue  would  be  found  for  B., 
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who  would  have  the  general  costs  of  the  action, 
and  the  defendants  would  have  the  costs  of  such 
of  the  issues  as  were  properly  distributable  and 
found  in  their  favour. 

Bishop  v.    Inman   and    Others,    (1901)    17 
[R.  P.  C.  749— Bucknill,  J. 

200.  Prosecution  icith  due  DUtgence — Inter- 
locutonj  Injunction^ Patents,  Designs  and  Trade 
3Iarlts  Act,  1883  (46  &  47  Vict.  c.  57),  *.  32.]— 
The  defendants  commenced  an  action  on 
December  20th,  1899,  against  the  plaintiffs  for 
infringement  of  a  patent  which  had  since  expired. 
The  plaintiffs  on  September  21st,  1901,  com- 
menced an  action  against  the  defendants  to 
restrain  the  defendants  from  threatening  any 
persons  with  legal  proceedings. 

Both  actions  were  still  pending  when  the 
plaintiffs  made  an  application  in  the  infringe- 
ment action  for  evidence  to  be  obtained  abroad. 
The  plaintiffs  applied  during  vacation  for  an 
interlocutory  injunction. 

Held — that  there  had  been  such  an  amount 
of  delay  as  did  not  amount  to  "due  diligence," 
as  those  words  applied  to  the  word  "  prosecute'" 
as  well  as  to  "commence,"  and  that  an  interlo- 
cutory injunction  would  not  be  granted  to  the 
plaintiffs  during  vacation. 

YoELKER  Incandescent  Mantle,  Ld.  r. 
[Welsbach  Incandescent  Gas  Light  Co., 
Ld..  (1901)  18  E.  P.  C.  494— Ld.  Alverstone, 

C.J. 

201.  Common  Law  Right — Interlocutory  In- 
junction— Patents,  Designs  and  Trade  Marhs 
Act,  1883  (4(5  &  47  Vict.  c.  57),  s.  32.]— The 
plaintiff  claimed  an  injunction  to  restrain  the 
defendants  from  threatening  legal  proceedings 
in  respect  of  an  alleged  infringement  of  the 
defendants'  rights,  patent  or  otherwise.  The 
plaintiff  put  her  case  on  two  grounds — first  of 
all,  threats  under  the  statute,  and  secondly  that 
of  a  vexatious  and  vuila  Jide  assertion  of  a  claim 
of  right  for  the  mere  purpose  of  injuring  the 
plaintiff.  On  the  application  for  an  interlocu- 
tory injunction,  it  was  agreed  that  there  was  a 
complete  conflict  of  evidence  as  to  whether  the 
defendants  had  ever  threatened. 

Held — that  an  interlocutory  injunction  could 
not  be  gi'anted,  as  mala  Jides  was  an  issue  that 
the  Court  could  not  try  on  affidavit;  and  that, 
treating  the  summons  for  direction  as  before  the 
Court,  an  order  for  pleadings  and  discovery  by 
both  parties  should  be  made. 

Barber  v.  Nathan  and  Somers,  (1902)  19 
[R.  P.  C.  332— Farwell,  J. 

202.  Xo  Efectire  Action — Be-const ruction  of 
Coiiq)ang  —  Injunction  —  Patents,  Designs  and 
'Irude  Marlts  Act,  1883  (46  &  47  Vict.  c.  57), 
s.  32.] — The  defendants,  the  owners  of  a  patent, 
had  threatened  several  customers  of  the  plain- 
tiffs. The  plaintiffs  manufactured  the  articles 
complained  of  abroad,  and  had  only  an  agent 
in  tliis  country.  They  commenced  an  action 
against  the  defendants  to  restrain  threats,  and 


moved  for  an  interlocutory  injunction.  There 
was  no  effective  action  in  which  the  question  f)f 
the  validity  of  the  patent  was  being  litigated  by 
the  defendants  ;  their  excuse  was  that  there  hatL 
been  a  reconstruction  pending,  and  that  they 
did  not  want  to  bring  an  action  against  gentle- 
men resident  abroad.  It  was  not  suggested  that 
the  plaintiffs  had  not  property  in  England. 

Held— that   under     the     circumstances    an 
injunction    ought    to    be    granted    restraining 
threats. 
Engels  r.  Hubert  Unchangeable  Eyelet 

[Syndicate,  Ld.,  (1902)  19  R.  P.  C  201— 

Byrne,  J.. 

203.  Prosecution  u-ith  dve  Diligence — Motion 
to  restrain  Circzdar— Costs— Patents,  Designs: 
and  Trade  31arhs  Act,  1883  (46  &  47  Vict.  c.  57), 
,j,  32.]— In  November,  1901,  the  plaintiffs  com-, 
menced  an  action  against  the  defendants  to- 
restrain  them  from  infringing  Welch's  patent  by 
the  sale  of  '■  Wapshare  "  tyres.  In  April,  1902^ 
the  plaintiffs  commenced  asecoiul  action  against 
the  defendants  on  the  same  patent.  About  the 
same  time  the  plaintiffs  issued  a  circular  advis- 
ing the  public  that  the  tyre  then  being  sold 
under  the  name  of  the  "Wapshare"  tyre  was  an 
infringement  of  the  letters  patent  held  by  them  ; 
that  an  action  had  been  brought  against  the 
Clifton  Rubber  Company,  Ld.,  in  respect  of  theii- 
sale  ot  such  tyres,  and  the  public  were  warned 
that  similar  actions  would  be  brought  against  any 
person  found  manufacturing,  selling,  or  using, 
such  tyres  ;  and  that  since  the  above  notice  first 
appeared  certain  cycle  dealers  had  been  dis- 
covered selling  the  said  tyres,  and  actions  had 
accordingly  been  brought  against  them.  There- 
upon the  defendants  served  on  the  plaintiffs  a 
notice  of  motion  to  restrain  the  plaintiffs,  until 
trial  or  further  order,  from  publishing  the. 
circular,  or  in  the  alternative,  for  a  writ  of 
sequestration. 

Held— that  the  defendants  had  not  brought 
their  case  within  sect.  32,  because  the  plaintiffs- 
had  brought  the  action  and  they  were  bond  Jide 
prosecuting  it ;  and  that  the  defendants  must 
pay  the  costs. 
DuNLOP  Pneumatic  Tyre  Co..  Ld.  r.  Clifton: 

[Rubber  Co.,  Ld.,  (1902)  19  R.  P.  C.  527— 

Joyce,  J^ 

204.  Undertaking  not  to  threaten  —  Alleged 
Breach  of  Undertaking — Commencing  an  Action 
— A7isicers  to  Letters  —  Motion  to  attack  and 
sequestrate— Patents,  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  32.]— In  an 
action  by  the  plaintiffs  to  "restrain  threats  "  f  he 
defendants  undertook  "not  to  threaten  any 
person  .  .  .  with  legal  proceedings  or  liability 
in  respect  of  the  manufacture,  sale,  use,  or 
purchase  of,"  the  V.  mantle,  "and  not  to  allege 
that  such  manufacture,  use,  sale  or  purchase,  is- 
an  infringement  of  "  the  defendants'  patent. 

Held — that  the  words  of  this  undertaking 
were  not  wide  enough  to  prevent  the  defendants- 
from  issuing  a  writ  against  the  plaintiffs  for 
infringement  in  making  V.  mantles  ;  but  that 
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(luring  the  currency  of  such  action  the  under 
taking  endured,  and  no  threats  must  be  used. 

P.  &  Co.,  hearing  of  the  new  action,  wrote  to 
tlie  defendants  asking  if  they  were  rendering 
themselves  liable  by  selling  V.  mantles. 

Held — that  under  the  circumstances  it  was 
not  a  breach  of  the  undertaking  to  reply  that 
they  had  commenced  an  action,  as  they  were 
■entitled  to  do. 

Beven  and  Alexander  v.  Welsbach  Incan- 

[descent   Gas  Light  Co.,  Ld.,  (1903)  20 

K.  P.  C.  69— Byrne,  J. 

205.  At/reement  to  coiiq^vniise  a  "  Tlweats " 
Actum  —  Action  claim iiir/  that  certain  Goods 
■were  not  covered  hytlie  Agreement — Interlocutory 
Injunction  refused.~\ — By  an  agreement  com- 
promising a  previous  action  the  present  plaintiff 
.admitted  the  defendant's  right  to  manufacture 
"  revolving  heel  pads  "  according  to  a  provisional 
specification.  He  now  brought  an  action  to 
restrain  the  defendant  from  selling  a  different 
kind  of  pad,  and  asked  for  an  interlocutory 
injunction. 

The  defendant  replied  (1)  that  this  heel  pad, 
though  different,  was  covered  by  the  agreement ; 
•(2)  that,  alternatively,  it  was  manufactured 
according  to  a  patent  of  his  own,  the  specifica- 
t;o;i  of  which  was  included  in  the  terms  of  the 
agreement  ;  and  (3)  that  it  was  not  an  infringe- 
ment of  the  plaintiff's  patent. 

Held — that  the  case  was  not  so  clear  that  an 
interlocutory  injunction  ought  to  be  granted. 

Roberts  r.  Graydon,  (1903)  20  K.  P.  C.  .548— 

Eady,  J. 

206.  Action/or  Infrinyement — Threats  of  Legal 
Proceedings  —  Prosecuting  Action  "  icitli  due 
Diligence'^ — Motion  for  Injunction  to  restrain 
Threats — Patents,  Designs  and'  Trade  Marks  Act, 
1883  (-16  &  47  Vict.  c.  57),  s.  32.]— On  April 
19th,  plaintiffs  issued  a  writ  for  infringement  of 
their  patented  golf  balls  ;  their  statement  of 
•claim  was  delivered  on  May  20th,  and  on  June 
23rd  no  defence  had  been  put  in,  though  the 
time  had  been  extended. 

On  .June  8th  the  plaintiffs  published  an  adver- 
tisement and  circulars  to  the  effect  that  an 
miction  had  been  commenced,  and  that  proceedings 
would  be  taken  against  other  infringers.  Upon 
a  motion  to  restrain  threats  : — 

Held — that  the  plaintiffs  had  not  shown  any 
lack  of  "due  diligence,"  and  that  the  advertise- 
ment and  circidars  were  not  a  contempt  of 
Court. 

"  Due  diligence  "  in  sect.  32  means  due  dlli- 
.gence  after  the  threats,  and  not  after  the  acts 
•complained  of  as  infringements. 

Challenger  v.  Twyle  ((1887)  4  R.  P.  C.  363) 
followed. 

Haskell  Golf  Ball  Co.  r.  Hutchinson  and 

[Main,  (1904)20  T.  L.   R.  606  ;  21   R.  P.  C. 

497— Buckley,  J. 

207.  Owners  of  I'ateiit  eoinmenciny  Action  for 
Jnfrinyeinent,  but  not  couij/laininy  speeijically  of 


the  Articles  referred  to  in  the  Threats — Patents, 
Designs  and  Trade  Marlts  Act,  1883  (4(;  &  47 
Vict.  c.  .57),  s.  32.]— In  1903  the  defendants, 
owners  of  a  patent,  issued  circulars  warning 
persons  as  to  infringements  of  their  patent ; 
subsequently  they  made  threats  in  respect  of 
three  sj)ecilic  articles. 

The  following  month  the  defendants  com- 
menced an  infringement  action  against  the 
present  plaintiffs,  but  did  not  in  their  particulars 
of  breaches  expressly  mention  the  three  specific 
articles  as  to  which  threats  had  been  made. 

Six  months  later  the  plaintiffs  commenced 
the  present  action  to  restrain  the  defendants 
from  issuing  threats  in  respect  of  these  articles. 

HELD^that  the  infringement  action  was  a 
defence  to  the  threats  action  so  far  as  it  was 
founded  on  sect.  32  of  the  Patents  Act,  1883 ; 
that  there  was  no  evidence  of  mala  fides  in  the 
de'endant's  conduct,  and  that  under  the  circum- 
stances the  question  of  infringement  in  respect 
of  the  articles  should  be  decided  at  some  stage  of 
the  infringement  action. 

Lycett  Saddle  and  Motor  Accessories,  Ld. 

[r.  Brooks  &  Co.,  Ld.,  (1904)  21  R.  P.  C.  6.56 

— Warrington,  J. 

208.  Commencing  Action -- Sham  Action — 
Patents,  De,ii(/ns  and  7'rade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  s.  32.]  —The  defendant, 
an  owner  of  a  patent,  wrote  as  follows  to  a  firm 
wlio  had  bought  certain  articles  from  the 
plaintiff — '■  The  articles  being  sohl  and  advertised 
by  you  is  regarded  as  an  infringement.  We 
therefore  retiuest  you  to  cease  advertising  and 
selling  it." 

Held — that  the  letter  constituted  a  "threat,"' 
justifying  the  plaintiff  in  commencing  an  action  ; 
and  further  that  a  "  sham  "  infringement  action 
commenced  by  the  defendant  could  not  bar  the 
plaintiff's  action. 

Craig  r.  Dowding,  (1907)    24  T.   L.  R.  9— 

[Kekevvich,  J. 
See  also  No.  229. 


XII.  PRACTICE. 

(1)  Costs. 

209.  Action  for  Infringement  agaJn-4  Limited 
Company — Agent  apjdying  to  be  heard  for 
Co mjfan'y.']— The.  P.  Company,  as  owners  of  a 
patent  granted  to  W.  (the  validity  of  which  was 
established  in  a  previous  action),  brought  an 
action  for  infringement  against  the  L.  Company. 
On  the  action  coming  on  for  trial,  R.  appeared 
as  agent  of  the  L.  Company  for  the  purpose  of 
conducting  their  defence.  The  judge  ruled  that 
he  was  unable  to  do  so,  and  the  trial  was  post- 
l)oned  to  enable  the  L.  Company  to  instruct 
counsel.  On  the  action  coming  on  again  for 
trial,  the  only  defence  relied  upon  was  non- 
infringement, all  other  defences  having  beeu 
withdrawn. 

Held— that  the  L.  Company  had  infi-inged, 
and  judgment  was  given  for  the  plaintiff-,  with 
solicitor  and  client  costs,  such  costs  to  include 
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the  costs  occasioneil  by  the  postponement  of  the 
trial. 

Pneumatic  Tyre  Co.,  Ld.  r.  West  London 

[Rubber    and   Tyre    Co.,    Ld.,   (1898)    L5 

K.  P.  C.  129— Eomer,  J. 

210.  Valtdity — Action  for  Infringement  of 
Two  Patents — Infringement  — Plaintiffs  partlg 
.'iuceesxful.'l — In  1890  a  patent  was  granted  to 
W.  for  "  Improvements  in  rubber  tyres  and 
anetal  rims  or  felloes  of  wheels  for  cycle  or  other 
light  vehicles."  In  the  same  year  a  patent  was 
granted  to  B.  for  "  Improvements  in  tyres  or 
rims  for  cj'cles  and  other  vehicles."  In  1897  the 
L).  P.  T.  Company,  in  whom  both  the  patents 
liad  become  vested,  commenced  an  action  against 
the  N.  I.  T.  Company  for  infringement  of  both 
])atents.  The  defendants  denied  infringement 
.and  also  the  validity  of  both  patents.  Before 
the  trial,  B.'s  jiatent  had  been  upheld  and  con- 
strued by  the  House  of  Loids  {The Xortlt  Brttixh 
liuhher  Co.,  Ld.  v.  Tlie  Gormully  and  Jefienj 
Manufacturing  Co.,  15  R.  P.  C.  245),  by  whom  it 
was  held  that  the  first  claim  was  for  the  methfxl 
described  in  the  specification  and  any  method 
substantially  the  same  of  connecting  the  outer 
■cover  of  a  tyre  with  the  rim  so  that  the  ends  of 
the  cover  are  gripped.  W. 's  patent  had,  before 
the  trial,  been  upheld  and  construed  in  several 
actions,  and  in  one  of  them  [The Pneumatic  Tyre 
Co.,  Ld.  v.  The  East  LondonPuhher  Co.,  U  R.'  P.  C. 
573)  by  tlie  Court  of  Appeal,  by  whom  it  was 
held  that  the  feature  of  the  invention  consisted 
in  an  arrangement  in  which  an  arched  tyre  was 
stretched  over  a  convex  surface  and  held  in 
position  by  wires  on  its  edge  without  any  other 
support  or  fastening.  Two  tyres  were  complained 
•of  as  infringements  by  the  plaintiffs,  both  of 
them  being  alleged  to  infringe  B.'s  patent,  and 
one  of  them  only  being  alleged  at  the  trial  to 
infringe  V\  .'s  patent.  In  each  there  was  a 
rubber  tyre  with  metal  bands  in  pockets  at  the 
■edges  of  it  ;  these  bands  overlapped  longitudi- 
nally, but  the  ends  were  not  fastened  together. 
The  rim  in  each  case  was  nearly  flat  at  the 
bottom,  and  the  bands  when  lying  side  by  side 
in  the  rim  met  or  slightlj^  overlapped.  In  the 
alleged  infringement  of  both  patents  (.J.H.2)  the 
edges  of  the  rim  were  turned  outwards  to  some 
extent,  but  in  the  other  alleged  infringement 
(J.H.i)  the  edges  were  somewhat  inturned,  and 
in  the  latter  case  the  pockets  were  looser  than 
in  the  former  case.  The  position  and  action  of 
the  bands  when  the  tyres  were  inflated  were  in 
controversy. 

Held — that  the  questions  as  to  the  validity  of 
the  patents  were  concluded  as  regards  this  Court 
by  the  judgments  in  the  previous  actions  on  the 
patents,  that  J.H.i  was  an  infringement  of  B.'s 
patent,  but  that  J.H.g  was  not  an  infringement 
of  either  of  the  patents. 

A  special  order  was  made  as  to  costs,  and  the 
costs  so  far  as  referring  to  the  validity  of  either 
patent  were   directed  to   be   taxed  as  between 
solicitor  and  client. 
DuNLOP  Pneumatic  Tyre  Co..  Ld.   r.  New 

[IxiON  Tyre  and  Cycle  Co.,  Ld.,  (1898)  15 
R.  P.  C.  389— Kekewich,  J. 


211.  Action  for  Infringement — Infringement 
admitted  before  Action  and  by  Defence — Ojfer  of 
Damages — Payment  into  Court.^ — H.  wrote  to 
the  C.  Company  complaining  of  infringement  of 
his  patent,  and  a  correspimdence  ensued.  The 
C.  Company  admitted  certain  infringements  in 
1893  and  1895,  stating  that  they  had  acted  with- 
out knowledge  of  the  patent.  H.  offered  to 
accept  a  prompt  payment  of  £150  on  the  com- 
pany undertaking  to  publish  an  apology.  The 
company  sent  a  cheque  for  £150,  but  declined  to 
make  an  apolngy.  The  cheiiue  was  returne  I  to 
the  plaintiff's  solicitors,  and  an  action  for 
infringement  was  commenced.  The  defendants 
paid  £150  into  Court,  which  the  ])laintifE 
accepted  in  satisfaction  of  his  claim  for  damages. 
The  action  came  on  upon  motion  for  juilgment. 

Held,  that  the  plaintiff  was  not  entitled  to 
an  injunction,  as  he  had  not  proved  that  the 
defendants  intended  to  commit  any  further 
infringement ;  that  no  costs  ought  to  be  given 
down  to  the  time  when  the  plaintiff  accepted  the 
£150  in  satisfaction  of  damages,  and  that  the 
plaintiff  must  pay  tlie  defendants'  costs  sub- 
sequent to  that  date. 

Hudson  v.  Chatteris  Engineering  Works 
[Co.,  (1898)  15  R.  P.  C.  138— Stirling,  J. 

212.  Actionfor  Infringement — Leare  to  amend 
Particulars  and'  Objections  a  second  time  after 
Issue  Joined — Terms  of  granting  Leare  if  Plain- 
tiffs di.ico/dinue.] — In  a  patent  action  the  defen- 
dants put  in  a  defence,  and  with  that  defence  in 
the  ordinary  course  they  put  in  certain  particu- 
lars and  objections.  After  a  time  the  defen- 
dants obtained  leave  to  amend  their  particulars. 
Issue  was  joined.  Then  the  defendants  were 
allowed  to  add  a  new  objection,  and  ordered 
that  down  to  the  time  of  the  delivery  of  the 
second  amended  objection  the  plaintiffs  were  to 
pay  the  costs  if  they  elected  to  discontirme,  and 
the  costs  after  that  time  were  to  be  borne  by  the 
defendants.     The  plaintiffs  aj)pealed. 

Held — that  the  order  was  right. 

IJhrlich  Y.Ihlee  ((1887)  i  R.  P.  C.  115;  56 
L.  T.  819)  distinguished. 

Woollei/  V.  Broad  ([1892]  2  Q.  B.  317;  61 
L.  J.  Q.  13.  808 ;  40  W.  R.  596 ;  67  L.  T.  67  ; 
9  R.  P.  C.  429— C.  A.)  followed. 

Wilson  and  Wilson  Brothers  Bobbin  Co., 

[Ld.   r.    Wilson  <fc   Co.   (Barnsley),   Ld., 

(1899)  16  R.  P.  C.  315- C.  A. 

213.  Action  for  Infringement — Validity  not 
contested — Solicitor  and.  Client  Costs — Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  .t  47 
Vict.  c.  57),  .?.  31.] — Where  the  defendants  have 
used  the  plaintiffs'  patent  process  (in  its  equiva- 
lent form)  to  produce  the  same  series  of  com- 
pounds or  materials  as  that  produced  by  the 
plaintiffs — the  same  series,  and  having  the  same 
desired  attributes,  although  the  constituents  of 
the  series  are  present  in  different  proportions — 
the  plaintiffs  are  entitled  to  succeed  in  their 
action  for  infringement  against  the  defendants. 

The  true  meaning  of  sect.  31  of  the 
Patents,  Designs  and  Trade  Marks  Act,  1883, 
is  that  when  once   a   patentee  establishes   the 
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validity'  of  his  patent,  whenever  anybody  in  a 
"  future  action,  not  disputing  the  validity  of  the 
patent  at  all,"  infringes,  he  is  doing  it  with  the 
knowledge  that  the  patent  he  is  infringing  is 
a  patent  which  has  been  declared  to  be  valid  by 
a  court  of  law,  and  that,  therefore,  gives  the 
patentee  a  ^;/'/«((i  facie  right  to  solicitor  and 
client  costs. 

Fabriques  de  Produits  Chimiques  de 
[Thame  and  de  Mulhouse  r.  Lafitte  k  Co. 
AND  Others,  (1899)  16  K.  P.  C.  61— Byrne,  J. 

214.  Action  for  Infrinciement.'\—\n  an  action 
for  infringement  judgment  was  given  for  the 
plaintiffs,  but  as  the  defendant  raised  questions 
as  to  the  extent  of  the  plaintiffs'  patent,  the 
Court — though  otherwise  in  favour  of  the  defen- 
dant on  the  question  of  costs — refused  to  deprive 
the  plaintiffs  of  the  costs  which  the  law  gave 
them. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  and 
[Others  r.  Wilson,  (1900)  17  E.  P.  C.  332— 

Bruce,  J. 

215.  Action  for  Infringement  of  Tivo  Patents 
— Infrinrji  ment  of  One  Patent  not  proceeded 
toit/i.] — Plaintiffs  brought  an  action  for  the  in- 
fringement of  two  patents  and  passing  off 
goods.  Before  trial  the  plaintiffs  gave  notice  to 
the  defendants  of  their  intention  not  to  proceed 
with  the  action  for  the  infringement  of  one  of  the 
patents.  An  injunction  was  granted  to  restrain 
the  infringement  of  the  other  patent,  and  it  was 
found  that  there  was  no  passing  off. 

Held — that  the  defendants  were  entitled  to 
their  costs  thrown  away  by  reason  of  the  claim 
for  the  infringement  that  was  not  proceeded 
with. 

Lucas,  Ld.  r.  Miller  &  Co.,  (1900)  17  R.  P.  C. 

[165— Mathew,  J. 

216.  Action  for  hifringement  and  other  Pelief 
— Judgment  "for  Defendants  on  all  Claims — 
A/ipeal  as  to  Infringement  only  —  Appeal 
allowed.'] — The  defendants  in  an  action  for  in- 
fringement denied  infringement,  but  did  not 
question  the  validity  of  the  patent.  It  was  held 
at  the  trial  that  the  defendants  had  not  in- 
fringed, and  they  had  a  judgment  on  tliat  and 
all  other  claims.  On  appeal  only  against  that 
part  of  the  judgment  that  decided  there  was  no 
infringement : — 

Held — that  the  patent  had  been  infringed, 
and  that  the  plaintiffs  were  entitled  to  an  injunc- 
tion, but  not  to  the  costs  of  that  part  of  the 
judgment  which  had  not  been  appealed  from. 

Marshalls,  Ld.  r.  Chameleon  Patents 
[Manufacturing  Co.,  Ld.,  (1901)  18  R.  P.  C. 

400— C.  A. 

217.  Action  for  Infringement  against  a  Piihlic 
Authority — Judgment  for  Puhlic  Authority — 
Costs  as  between  Solicitor  and  Client — Puhlic 
Authorities  Protection  Act,  1893  (o6  &  57  Vict. 
c.  61),  s.  1.] — The  plaintiffs  sued  the  defendants 
for  infringing  a  patent,  which  belonged  to  the 


plaintiffs,  for  improvements  in  electricity  meters- 
The  defendants  hired  the  electricity  meters  from 
others,  and  let  them  to  consumers.  The  defen- 
dants were  empowered  by  provisional  order 
sanctioned  by  an  Act  to  supply  electric  power, 
and,  among  other  things,  to  let  out  meters  for 
hire.  The  action  was  dismissed  with  costs  to  be- 
taxed  on  the  higher  scale. 

Held— that  what  was  done  by  the  defendants, 
brought  them  within  the  words  of  the  first  section 
of  the  Public  Authorities  Protection  Act,  1893,. 
viz.,  "  where  an  action  is  brought  for  any  act 
done  in  pursuance  or  execution  or  intended 
execution  ...  of  any  public  .  .  .  authority," 
and  that  the  taxing  Master  was  right  in  having- 
taxed  the  defendants'  costs  as  between  solicitor 
and  client. 

Chamberlain  and  Hookham,  Ld.  r.  Brad- 
[ford  Corporation,  (1901)  17  R.  P.  C.  762— 

Kekewich,  J. 

218.  Action  for  Infringement  of  Patent  — ■ 
Validity  not  denied — Certijicate — Solicitor  ami 
Client  Costs — Patents,  Designs  and  Trade  Marlt^ 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  31.]— The 
plaintiff  company  brought  an  action  for  infringe- 
ment against  the  defendant  company.  The 
defendants  did  not  contest  the  case,  and  an 
order  was  agreed  upon  except  as  to  costs  on  the 
question  of  costs  being  mentioned  to  the  judge. 

Held — that  as  the  onlj'issae  was  infringement 
or  no  infringement,  and  the  validity  of  the  pate  t 
did  not  come  in  question,  there  would  be  only 
party  and  party  costs  and  not  solicitor  and 
client  costs. 

Edison-Bell    Consolidated     Phonograph 

[Co.,  Ld.  r.  Waterfield,  Clifford  &  Co., 

(1902)  19  R.  C.  P.  329— Farwell,  J, 

219.  Action  for  Infringement  —  Practice  — 
Plaintijfs  ojfering  no  Evidence  at  Trial — Costs 
of  Particvlars  of  Olfjections.] — The  plaintiffs  in 
an  action  for  infringement  having  had  inspec- 
tion, stated,  when  the  action  came  on  for  trial, 
that  they  could  not  bring  the  alleged  infringe- 
ments within  the  specifications,  and  that  they 
offered  no  evidence.  The  defendants  asked  for  a 
certificate  that  the  particulars  of  objections  were 
reasonable  and  proper. 

Held — that,  as  an  action  should  not  be  tried 
in  order  to  ascertain  whether  the  costs  of  the 
particulars  of  objections  should  be  allowed,  no 
certificate  would  be  given,  and  that  the  action 
must  be  dismissed  with  costs. 

American   Steel  and  "Wire   Co.  v.  W.  T. 

[Glover  i:  Co.,  Ld.,  (1902)  50  W.  R.  284  ;  19 

R.  P.  C.  Ill— Farwell,  J. 

220.  Action  for  Infringement — Leave  to  dis- 
continue— Terms —  Costs  of  Pa rticula /'.v.]  — The 
plaintiffs  in  an  action  for  infringement  of  a 
patent  desired  to  discontinue  their  action  against 
the  defendants,  and  this  was  resisted  by  the 
defendants,  who  desired  that  leave  should  only 
be  given  on  the  terms — (1)  that  the  plaintiffs 
should  undertake  not  to  begin  any  other  action 
against  the  defendants ;  (2)  that  they  should  pay 
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jiot  only  the  ordinary  costs  of  the  action  but  also 
the  costs  of  the  defendants'  particulars  of  objec- 
tions on  the  ground  that  they  were  reasonable 
;and  proper. 

Held — that  as  it  was  the  first  occasion  upon 
which  the  plaintiffs  had  brought  an  action 
against  the  defendants  it  would  be  going  too  far 
to  impose  such  a  condition  ;  and  that  justice 
would  be  done  by  making  an  order  that  the 
plaintiffs  be  at  liberty  to  discontinue  on  paying 
the  costs  of  the  action,  including  in  the  costs  of 
the  action  the  costs  (if  any)  of  the  particulars 
^vhich  the  registrar  should  certify  to  have  been 
reasonable  and  proper, 

JvERE  AND   HOEGGER,  Ld.,  AND    THE   BRITISH 

[Cotton  and  Wool  Dyers'  Association. 
Ld,  k.  Crompton  and  Horrocks,  (1902)  19 
R.  P.    C.    y — Palatine  Court  of  Lancaster — 

Hall,  V.-C. 

221.  Petition  for  Rerocation — Practice — Coti- 
j<ent  Order — Charge  uf  Fraud  ioithdraion.~\ — 
Where  a  respondent  submitted  to  an  order 
on  a  petition  for  revocation  of  a  patent  on  all 
imputations  of  fraud  being  withdrawn  : — 

Held — that  the  respondent  was  entitled  to 
his  costs  of  the  issue  of  fraud,  and  that  the 
petitioner  was  entitled  to  all  the  other  costs  of 
the  petition,  and  the  one  was  directed  to  be  set  off 
against  the  other,  and  costs  to  be  paid  by  the 
person  in  whose  favour  the  larger  amount  was 
found  due. 

He   Scott's   Patent,  (1902)   (No.   13,316   of 
[1890)  19  R.  P.  C.  28C^— Buckley,  J. 

222.  Action  for  Infringement  —  View  by 
Counsel  for  Piirposes  of  Ajjpeal  —  Witness 
attending  in  Court  of  Appeal — Unnecessary  to 
ash  Leave  for  him  to  he  called — Costs  of  Witness 
—R.  S.  C,  Ord.  58,  r.  4  ;  Ord.  65,  r.  27  (29).]— 
If  the  taxing  Master  in  the  exercise  of  his  discre- 
tion considers  that  it  was  reasonable  and  proper 
for  counsel  to  have  a  view  for  the  purposes  of  an 
appeal,  he  is  justified  in  allowing  the  costs  of 
such  view  in  taxing  the  costs  Of  the  appeal. 

If  a  witness  attends  the  hearing  of  an  appeal 
to  give  evidence  upon  a  point,  which,  as  events 
tiu'n  out,  becomes  immaterial,  and  the  Court  is 
never  asked  for  the  leave,  which  would  in  any 
case  be  necessary,  to  adduce  his  evidence,  the 
Master  cannot  allow  his  costs. 

Leeds  Forge  Co.,  Ld.  v.  Deighton's  Flue 

[and  Tube  Co.,  Ld.,  [1903]  1  Ch.  475  ;  72 

L.  J.  Ch.  291 ;  51   W.  R.  380  ;  87  L.  T.  711  ; 

20  R.  P.  C.  185— Farwell,  J. 

223.  Infringement — Discontinuance  of  Action 
' — Whether  certain  Items  Costs  of  Defence  or  of 
Particulars  of  Objections.^ — An  infringement 
action  having  been  discontinued  and  no  certifi- 
cate granted  as  to  particulars  of  objections,  the 
Master  in  taxing  the  costs  allowed  certain 
charges  for  perusing  specifications  and  patent 
agent's  report  ;  he  did  so  on  the  ground  that 
such  work  was  reasonably  included  in  instruc- 
tions for  defence. 


Held — that  he  had  proceeded  upon  a  proper 
principle. 

Piggott  k  Co.  r.  Hanley  Corporation,  (1906) 
[23  R.  P.  C.  639— Eady,  J. 

224.  Infringement — Separate  Issues — Defence 
of  Invalidity  and  Denial  of  Infringement— Par- 
ticulars of  Objections  —  Patents,  Desigm  and, 
Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  bl\ 
s.  29  (6)— i?.  ^S".  C,  Ord.  6.-,,  r.  2.]— An  infrlnge- 

1  ment  action,  in  which  the  defendants  denied 
infringement,  and  impugned  the  validity  of  the 

I  patent  on  the  ground  of  want  of  subject-matter 
and  immerous  anticipations,  was  dismissed  with 

1  costs  on  the  ground  of  two  anticipations  only. 

j  Held— that  the  Master  must  tax  the  whole  of 
the  defendant's  costs,  disallowing  only  the  costs 
of  those  objections  in  respect  of  which  no 
certificate  had  been  granted  under  sect.  29  (6), 
and  must  not  disallow  the  costs  of  other  issues 
upon  which  the  defendants  had  failed. 
Haskell  Golf  Ball  Co.  v.  Hutchison  and 
[Main,  [1906]  1  Ch.  518  ;  75  L.  J.  Ch.  270  ; 
54  W.  R.  330  ;  94  L.  T.  731— Warrington,  J. 

225.  Revocation  —  Petition  for  —  Costs  of 
obtaining  the  Authority  of  Attoriiey-General.'] — 
Where  a  patent  is  revoked  upon  a  petition  autho- 
rised by  the  Attorney-General,  and  the  respon- 
dent is  ordered  to  pay  the  costs  of  the  petitioner, 
it  is  proper  to  include  in  such  costs  the  costs  of 
obtaining  the  Attorney-General's  authority. 
In  re  Poulton's  Patent,  (1906)  23  R.  P.  C. 

[571— Buckley,  J, 

See  also  Nos.  37,  93,  101,  113,  149,  199' 
296,  297. 

(2)  In  General. 

226.  Infringement — Interrogatories  by  Plain- 
tiffs—Order for  further  and  better  Answer — 
Ajipeal.'] — The  S.  Corporation,  Ld.,  being  the 
owners  of  several  letters  patent  relating  to 
the  manufacture  of  saccharin,  commenced  an 
action  for  infringement  against  H.,  W.  &  Co.,  who 
denied  infringement  and  the  validity  of  the  said 
letters  patent.  The  S.  Corporation,  Ld.,  who 
claimed  to  be  entitled  in  England  to  all 
known  processes  for  making  saccharin,  delivered 
interrogatories  for  the  examination  of  the  defen- 
dants, of  which  the  first  asked  [inter  alia  and  in 
effect)  whether  the  defendants  had  not  sold  in 
England  certain  icompounds,  and  whether  the 
same  were  manufactured  in  England,  and  where, 
and  by  whom  and  how,  and  from  whom  did  the 
defendants  obtain  the  compounds  so  manu- 
factured in  England  ;  whether  the  same  were 
manufactured  abroad,  and  where,  and  by  whom  ; 
whether  the  defendants  imported  into  England 
the  compounds  in  question,  and,  if  so,  how  and 
from  whom,  and,  if  not,  how  and  from  whom  did 
the  defendants  obtain  the  same.  The  answer  by 
H.,  who  traded  as  H.,  W.  &;  Co.,  stated  that 
he  had  sold  in  England  the  said  compounds,  that 
he  had  no  knovvletlge  as  to  where  or  by  whom 
the  same  were  manufactured,  but  he  believed  on 
the  continent  of  Europe  ;  that  he  had  no  know- 
ledge as  to  by  whom  the  same  were  manufactured, 
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and  he  declined  to  state  his  belief  on  this  point, 
or  from  whom  he  obtained  the  same.  An  order 
was  made  by  North,  J.,  for  a  further  and  better 
answer.     The  defendants  appealed. 

Held — that  under  the  circumstances  the 
order  appealed  from  ought  not  to  be  disturbed  ; 
and  the  appeal  was  dismissed  with  costs. 

Saccharin    Corporation,   Ld.   v.    Haines, 
[Ward  &  Co.,  (1898)  15  K.  P.  C.  344— C.  A. 

227.  Infringement — Muthm  for  Interlocutory 
Injunction — Motion  disniisxed — Aj)j)eal — Crom- 
exunri nation.] — The  S.  Corporation,  Ld.,  being 
the  owners  of  several  letters  patent  relating 
to  the  manufacture  of  saccharin,  commenced 
an  action  for  infringement  of  the  same  against 
the  C.  and  D.  Co.,  Ld.,  and  moved  for  an 
interlocutory  injunction.  The  motion  was  dis- 
missed on  the  ground  that  the  validity  of  the 
patent  was  in  dispute.  The  plaintiffs  appealed, 
and,  in  the  course  of  arguments  on  the  appeal, 
applied  for  leave  to  ci-oss-examine  one  of  the 
secretaries  of  the  defendant  company,  who  had 
made  an  affidavit,  on  the  ground  that  it  was 
evasive.  Cross-examination  was  allowed  (as  an 
excejjtional  case)  before  the  Court,  by  its  leave. 
The  appeal  was  dismissed,  with  costs. 

Affidavits  made  on  information  and  belief  must 
show  what  the  sources  of  information  are. 
Saccharin  Corporation,  Ld.  v.  Chemical 

[AND  Drugs  Co.,  Ld.,  (1898)  ;  15  R.  P.  C.  53 

— C.  A." 

228.  Purticiilars  of  Objections  —  Shorthand 
Writer's  Transcript  of  Evidence —  Costs — Patents. 
Designs  and  Trade  'Marlts  Act,  1883  (46  &  47 
Vict.  G.  bl^,  s.  29,  suh-s.^.l — In  patent  actions 
the  settled  practice  is  that  certificates  under 
sect.  29,  sub-sect.  6,  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883,  are  always  granted,  so 
as  to  secure  to  tlie  party  delivering  the  parti- 
culars the  costs  of  everything  reasonable  and 
propeily  inserted  in  them,  although  he  may  fail 
to  prove  the  specific  objection  under  which  the 
detailed  particulars  may  be  ranged. 
Castner-Kellner  Alkali  Co.  r.  Commercial 

[Development   Corporation,  Ld.,    [1899] 

1  Ch.  803  ;  (i8  L.  J.  Ch.  402  ;  47  W.  E.  534  ; 

80  L.  T.  476  ;  16  R.  P.  C.  251— C.  A. 

229.  A  (Hon  for  Infringement— Eridencc  of  Acts 
done  after  the  I'isuc  of' the  1(>(Y.]— Where  the 
action  is  for  infringement,  evidence  ought  not  to 
be  admitted  to  prove  acts  done  after  the  issue  of 
the  writ.  In  cases  where  the  action  is  based  on 
the  fact,  not  that  the  defendant  has  infringed, 
but  that  he  threatens  or  intends  to  infringe,  the 
plaintiff  may  claim  an  injunction  to  prevent  the 
threatened  infringement,"  and  in  such  cases,  in 
order  to  prove  that  the  defendant  has  an  inten- 
tion of  infringing,  evidence  may  be  given  of  acts 
done  after  the  issue  of  the  writ,  to  show  that  he 
has  carried  out  his  intention,  or  is  about  to 
carry  out  the  intention  that  existed  prior  to 
the  writ. 

Shoe   JIachinerg   Co.,  Ld.  v.   Cutlan  ([18961 


1  Ch.  108  ;  65  L.  J.  Ch.  44  ;  44  W.  R.  92  ;  73 
L.  T.  419  ;  12  R.  P.  C.  342— C.  A.)  followed. 

Welsbach  Incandescent  Gas  Light  Co.,  Ld. 
[r.  Dowle  and  London  and  Suburban 
Maintenance  Co.,  (1899)  16  R.  P.  C.  391— 

— Bruce,  J. 

230.  Action  for  Infringement  —  Validity  iit 
que-Htion  —  Non-appearance  of  Defendants  — 
Certificate  of  Validity.] — The  plaintiffs  alleged 
by  their  statement  of  claim  that  the  defendants 
had  infringed  their  patent,  and  that  the  patent 

I  was  valid  and   subsisting.     The  defendants   by 
j  their  defence  denied  infringement,  and  alleged 

that  the  patent  was  invalid.     On  the  trial  the 

defendants  did  not  appear,  and 

Judgment  for  the  plaintiffs,  with  costs,  and 
an  inquir}^  as  to  damages  given.  A  certificate 
that  the  validity  of  the  patent  had  come  iu 
question  was  gi'anted. 

Acetylene  Illuminating  Co.,  Ld.  v.  Mid- 

[land   Acetylene    (Patent)   Syndicate, 

Ld.,  (1900)  17  R.  P.  C.  534— Farwell,  J. 

231.  Mechanical  Equivalents  —  Onus  on 
Patentee  in  Action  for  Infringement.] — Where 
the  plain  object  of  an  invention  is  to  substitute 
better  mechanical  equivalents  for  those  ali'eady 
known  and  used  as  a  means  to  the  same  end,  the 
patentee  must  show  that  an  alleged  infringer 
has  adopted  the  same  mechanical  device,  or  a 
colourable  imitation  of  it,  in  order  to  make  out 
an  infringement. 

TWEEDALE    r,    ASHWORTH,    (1900)    17   R.   P.   C. 

[621— H.  L.  (E.). 

232.  Act/on  fir  Infringement — Xon-apiiearance 
of  Defendant  at  Trial — Certificate  of  Validity.] 
— The  plaintiif  companj^  owned  two  patents,  one 
granted  iu  1886,  which  was  subsisting  at  the  date 
of  the  writ,  but  had  lapsed  before  judgment,  and 
one  granted  in  1893,  for  an  invention  of  "  au 
improvement  in  incandescent  gas-burners."  The 
defendant  in  the  action  for  infringement  set  up 
the  invalidity  of  the  patent  of  1893,  but  did  not 
appear  at  the  trial. 

Held — that  an  injunction  should  be  granted 
with  costs ;  an  inquiry  as  to  damages  ordered  ; 
and  certificates  given  that  the  validity  of  the 
1893  patent  had  come  in  question,  and  that  the 
particulars  of  breaches  had  been  proved. 

Welsbach  Incandescent  Gas  Light  Co.,  Ld. 
[r.  KuuMM,  (1901)  18  R.  P.C.211— Channell.J. 

233.  Action  for  Infringement — Validity  estah- 
li.'fhed  hg  Prior  Litigation — Decision  adopted.] — 
The  plaintitfs  were  assignees  of  Shchmerdine"s. 
Patent  of  1893  for  "improved,  or  improvements 
in  connection  with,  fancy  or  ornamental  bricks., 
tiles,  slabs,  wallings,  ceilings,  and  the  like,"'  and 
they  claimed  relief  in  respect  of  an  alleged 
infringement  by  the  defendants.  There  had 
been  previous  litigation  over  the  patent,  and  iik 
1896  its  validity  had  been  established  before 
Mr.  Justice  Grantham  (see  13  R.  P.  C.  649). 

Held — that  so  far  as  validity  was  concerned, 
Mr.  Justice  Grantham's  views  should  be  adopted. 
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there  being  no  substantial  diiierence  in  the 
materials  before  the  Court  :  that  the  defendants 
had  infringed  the  patent,  and  the  plaintiffs  were 
entitled  to  conse(penT,ial  relief. 

National  Opalite  Glazed  Brick  axd  Tile 
[Co..  Ld.  r.  Grand  Hotel,  Birmingham, 
Ld.,  (lltOl)  18  R.  P.  C.  249— Cozens-Hardy,  J. 

234.  Act  inn  for  Infringement — Application  to 
adjourn  Trial  —  Hearing  in  absence  of  Defen- 
dants.']— The  defendants'  in  action  for  infringe- 
ment were  small  retail  traders  ;  there  was  an 
action  pending  in  London  by  the  plaintiffs  against 
the  manufacturers  from  whom  the  defendants 
had  purchased  the  articles  alleged  to  be  made  in 
imitation  of  those  described  in  the  patent ; 
the  defendants  had  purchased  these  mantles,  and 
were  not  aware  until  the  writ  was  served  that 
the  plaintiffs  claimed  any  patent  right  in  them  : 
the  defendants  agreed  to  abide  by  the  result  of 
the  pending  action  ;  they  undertook  not  to  sell 
the  mantles  in  the  meantime,  and  asked  that  the 
trial  should  be  adjourned. 

Held — that  as  they  defended  the  case  and 
had  accepted  time  to  prepare  for  trial,  it  was  too 
late  for  an  adjournment,  and  the  case  must  pro- 
ceed even  in  the  absence  of  the  defendants. 

Held,  also,  that  the  plaintiffs'  case  was 
established,  and  it  was  sufficient  that  the  plain- 
tiffs' patent  was  for  the  discovery  that  two  oxides 
used  in  certain,  and  in  no  other,  proportions 
enhanced  the  illuminative  power  of  gas  from 
about  three  candles  per  cubic  foot  to  nearly 
twenty,  though  the  cause  of  it  had  not  yet  been 
explained,  nor  was  it  necessary  that  it  should  be, 
as  it  was  sufficient  that  the  combination  produced 
a  novel  and  eminently  useful  result. 

Welsbach  Incandescent  Gas  Light  Co.,  Ld. 

[r.  John  M'Grady  &  Co.,  (1901)  18  R.  P.  C. 

513— Porter,  M.R. 

235.  Action  for  Infringement — Leave  to  dis- 
continue—  Terms  on  wJiic/i  Leave  granted.'] — 
The  plaintiffs  in  a  patent  action,  after  the  plead- 
ings were  closed,  applied  for  leave  to  discontinue, 
their  immediate  reason  for  so  doing  being  that 
there  was  an  appeal  pending  from  a  decision  of 
Mr.  Justice  Farwell,  who  had  held  that  the 
patent  was  not  infringed. 

Held — that  the  order  would  be,  liberty  to 
discontinue  on  the  terms  of  paying  the  costs  to 
be  taxed  between  solicitor  and  client,  such  costs 
to  include  the  costs  of  the  particulars  of  objec- 
tions as  if  they  had  been  certified  as  reasonable 
and  proper  at  the  trial  ;  and  on  the  undertaking 
of  the  plaintiffs  not  to  bring  any  other  action 
against  the  present  defendants  in  respect  of  any 
infringement  alleged  in  the  pleadings  in  this 
action,  the  plaintiffs  to  have  a  week  within 
which  to  say  whether  they  would  give  that 
undertaking  or  not.  If  they  declined,  then  the 
summons  was  dismissed  with  costs  in  any  event. 

Chamberlain  and  Hookham,  Ld.  r.  Mayor 
[of  Huddersfield,  (1901)  18  R.  P.  C.  4.54— 

Kekewich,  J. 


236.  Action  for  Infringement — Former  Action 
dismissed  with  Costs — Sulisequent  Action  against 
different  Defendants — Wlietlicr  Second  Action 
Frivolous  and  Vexatious — Staging  Proceedings' 
in  Second  Action — Second  Defendants  not  shown 
to  he  in  the  same  Position  as  First  Defendants.] — 
An  action  for  an  infringement  of  a  patent  was. 
brought  by  the  plaintiffs  against  a  company 
other  than  the  present  defendants,  which  after  a 
trial  lasting  many  days  was  dismissed  with  costs, 
and  an  appeal,  it  was  stated,  was  about  to  be 
brought.  Since  that  action  was  dismissed  the 
same  plaintiffs  commenced  an  action  for  infringe- 
ment of  the  same  patent  against  the  present 
defendants.  The  points  were  raised  whether  the 
second  action  should  be  dismissed  as  frivolous 
and  vexatious,  or  whether  it  ought  not  to  be 
allowed  to  go  on  pending  the  appeal  in  the 
former  action,  as  the  present  defendants  were 
agents  of  the  defendants  in  the  earlier  action. 

Held — that  the  second  action  could  not  be 
held  to  be  frivolous  and  vexatious  when  the 
question  whether  it  was  a  good  or  bad  claim  was 
still  sub  judice  in  the  Court  of  Appeal,  and  that 
it  ought  not  to  be  stayed  unless  it  was  clearly 
shown  to  the  Court  that  the  second  defendants 
were  in  the  posiiion  of  the  original  defendants 
in  the  first  action,  so  that  the  acts  done  by  the 
second  defendants  were  really  the  acts  of  the 
original  defendants. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  v.  Riming- 
[ton  Brothers  &  Co.,  Ld.,  (1901)  17  R.  P.  C. 

G6o— C.  A. 

237.  Action  for  Infringement — Particulars  of 
of  Objections  —  Further  Particvlars.] — In  an 
action  for  infringement  of  two  patents  the 
defendants  by  their  defence  alleged  the  invalidity 
of  both  patents  by  reason  of  the  matters  in  the 
particulars  of  objections  appearing.  The  par- 
ticulars alleged  prior  publication  by  deposit  in 
the  Patent  Office  Library  of  certain  specifications, 
and  by  the  public  general  knowledge  of  the 
matters,  and  it  was  stated  with  reference  to  each 
of  the  specifications  mentioned  that  all  parts 
thereof  were  relied  on.  The  plaintiffs  applied 
for  further  and  better  particulars  of  objections. 

Held — that  the  application  must  be  refused, 
as  it  was  for  the  defendants  to  say  what  they 
relied  on,  and  if  at  the  trial  they  turned  out 
to  be  wrong,  they  would  have  to  pay- the  costs, 

Edison    Bell    Consolidated    Phonograph 

[Co.,  Ld.  v.   Columbia  Phonograph  Co., 

(1901)  18  R.  P.  C.  4— Buckley,  J. 

238.  — Injunction — liefusal  by  Plaintiff's  to 
give  Information — Letters  of  Request — Delay.] 
— The  judge  at  chambers  had  exercised  his  dis- 
cretion by  refusing  the  plaintiffs — owners  of 
letters  patent  —  an  interlocutory  injunction. 
The  Court  on  appeal  asked  the  plaintiffs  whether 
they  were  prepared  to  give  the  information 
which  they  had  successfully  avoided  giving  on  a 
technical  point — a  good  point,  as  it  was  held  in 
the  Court  of  Appeal — but  having  refused  to  give 
the  information,  the  result  had  been  that  the 
other  parties  had  been  forced  to  apply  for  letters 
of  request.     The  result  of  that  was  necessarily  a 
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long  delay,  and  the  plaintiffs  set  up  mainly  as 
their  ground  for  insisting  on  the  injunction  that 
the  delay  would  be  so  long,  by  reason  of  the 
■defendants'  action  in  applying  for  letters  of 
request,  that  they  ought  to  be  restrained  in  the 
meantime. 

Held — that  as  the  delay  was  really  brought 
.about  by  the  plaintiffs  relying  on  a  point,  which 
they  were  entitled  to  rely  on,  but  one  which,  if 
they  relied  on,  involved  delaj',  the  injunction 
must  be  refused,  but  the  terms  must  be  imposed 
on  the  defendants  of  keeping  an  account. 

Welsbach  Incandescent    Gas  Liuht  Co., 

[Ld.  i-.  General  Incandescent  Co.,  Ld., 

(1901)  18  E.  P.  C.  533— C.  A. 

239.  Action  for  Infr'nif/ement — Alleged  Prior 
User  hji  Plulnt'iff — ApjfUcatioii  bi/  Defendants 
for  Piscorery  of  Pocuments  —  Pefence  to  he 
delirered-  before  Piscovery  granted.'\  —  The 
plaintiff  sued  for  infringement  of  a  patent  and 
asked  for  an  injunction,  damages,  delivery  up, 
and  so  forth.  The  defendants  desired  to  plead 
'.prior  use  by  the  plaintiff  himself  of  three 
machines,  as  to  which  they  knew  approximately 
the  date  or  time  at  which  they  were  used  by  the 
plaintiff,  but  they  were  unable  to  state  at  what 
place  they  were  used.  The  defendants  before 
delivery  of  defence  applied  for  discovery  of 
■documents. 

Held — that,  in  accordance  with  the  common 
practice,  the  application  must  stand  over  until 
the  defence  was  put  in,  as  it  was  right  and 
proper  that  before  discovery  was  given  the 
defendants  should  define  as  well  as  they  could 
that  in  respect  of  which  discovery  was  required. 

Decision  of  Kekewich,  J.,  affirmed. 

Woolfe  r.   Automatic    Picture  Gallery, 
[Ld.,  (1'J02)  19  R.  P.  C.  161— C.  A. 

240.  Action  for  Infringement — Pefendant  not 
.ai)pearing  at  Trial  —  Infringement  prored — 
Injunction  granted — Inquiry  as  to  Pamages  and 
Certifcate  of  Validity  in  question  refused.~\ — In 
1895  letters  patent  were  granted  for  "  improved 
means  for  preventing  water  spray  in  connection 
-with  cocks  and  pumps."  The  owners  of  this 
patent  commenced  an  action  against  the  defen- 
•dant  for  infringement,  claiming  the  usual  relief. 
The  defendant  denied  the  infringement,  and 
pleaded  that  "  the  alleged  invention  was  not 
new,"  putting  forward  eleven  prior  specifications 
of  divers  persons  as  anticipations  in  his  par- 
ticulars of  objections.  The  defendant  did  not 
appear  at  the  trial.  The  infringement  was  proved 
by  the  plaintiffs. 

Held — that  an  injunction  to  restrain  the 
defendant  from  infringing  must  be  granted,  with 
the  costs  of  the  action  ;  but,  on  the  materials 
before  the  Court,  there  should  be  no  inquiry  as 
to  damages  or  certificate  that  the  validity  of  the 
patent  came  in  question. 

Webb  Lamp  Co..  Ld.  c.  Atkinson,  (1902)  19 
[R.  P.  C.  599— Buckley,  J. 


241.  Action  for  Infringement  —  Practice  — 
Motion  to  restore  to  List — iMotion  to  discontinue 
— Litigatioti  abandoned  hy  Tacit  Agreement.'] — 
The  plaintiffs  in  1895  commenced  an  action 
against  the  defendant  which  they  discontinued. 
In  1897  the  plaintiffs  commenced  a  second  action 
which  went  on  for  some  time  and  then  by 
agreement  was  marked  to  stand  out  of  the  list 
generally,  with  liberty  to  either  party  to  restore. 
In  1899  the  plaintiffs  purchased  the  defendant's 
business  and  nothing  was  provided  as  to  what 
was  to  be  done  with  the  action.  The  defendant 
applied  that  the  action  should  be  restored  to  the 
hst.     The  plaintiffs  applied  to  discontinue  it. 

Held — that  the  action  might  be  restored  at 
the  defendant's  peril ;  that  by  tacit  agreement 
between  the  parties  the  litigation  was  abandoned; 
and  that  the  plaintiffs  were  entitled  to  leave  to 
discontinue  the  action  without  costs. 

Decision  of  Joyce,  J.  ((1902)  19  E.  P.  C.  166) 
affirmed. 

T.  B.  Brooks  &  Co.,  Ld.  c.  Lycett,  (1902)  19 
[R.  P.  C.  36i— C.  A. 

242.  Action  for  Infringement — Claim  based 
on  Twenty-three  Patents — Combining  Separate 
Causes  of  Action — Embarrassing  Pefendant — 
Plaintiff's  Claim  limited  to  Three  Patents — 
R.  S.  C.,  Ord.  18,  rr.  1,  8,  9  ;  Ord.  19,  r.  27.]— 
A  plaintiff  in  a  i)atent  case  is  no  more  entitled 
than  any  other  plaintiff  to  call  on  the  defendant 
to  disprove  the  alleged  cause  of  action. 

The  plaintiffs,  the  owners  of  twenty-three 
patents  for  "  Saccharin,"  brought  an  infringe- 
ment action  against  a  dealer  for  selling  '•  Sucra- 
mine";  they  set  out  all  their  patents  in  the 
statement  of  claim,  and  in  effect  said  :  '■  The 
article  you  sold  could  onlj'  be  made  by  one  of 
the  twenty-three  processes  of  whicn  we  hold  the 
patents  ;  but  we  cannot  tell  by  which  ;  still  you 
must  have  infringed  one  of  the  patents." 

The  defendant  applied  under  Ord.  18,  rr.  8,  9, 
and  Ord.  19,  r.  27,  to  have  the  claim  limited  to  a 
few  patents  as  being  embarrassing,  especially  as 
it  compelled  him  to  investigate  the  validity  of 
all  the  patents  before  defence,  in  order  to  decide 
whether  to  assail  them. 

Held— that  this  was  an  attempt  by  the  plain- 
tiff's to  unite  in  one  action  twenty-three  causes  of 
action,  and  was  an  abuse  of  Ord.  18,  r.  1 ;  and 
that  they  must  limit  their  claim  to  three  patents 
to  be  selected  by  them. 

Saccharin  Corporation.,  Ld.  v.  Quincey  ([1900] 
2  Ch.  246  ;  69  L.  J.  Ch.  580  ;  82  L.  T.  792  ;  17 
R.  P.  C.  337),  see  No.  186,  supra,  and  Saccharin 
Corporation,  Ld.  v.  Paumm  ([1902]  19  R.  P.  C. 
169)  distinguished.     See  No.  191,  supra. 

It  is  only  by  consent,  or  under  very  special 
circumstances,  that  a  defendant  can  be  asked  on 
interlocutory  proceedings  to  state  where  he 
obtained  the  infringing  article  ;  and  probably, 
his  answer  to  such  a  question  must  be  accepted 
as  conclusive  at  that  stage  of  the  action. 

Saccharin  Corporation,  Ld.  r.  Wild,  [1903] 

[1   Ch.  410  ;    72  L.  .L  Ch.  270  ;  88  L.  T.  101 ; 

19  T.  L.  R.  154  ;  20  R.  P.  C.  243— C.  A. 
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Furin  uf  Order — Cods  of  Objectiom.'] — In  a 

similar  and  subsequent  case  the  plaintiffs  were 
limited  to  two  groups  of  patents,  the  order  of  the 
Court  of  Appeal  being  that  "  The  plaintiffs  be  at 
liberty  to  amend  their  statement  of  claim  and 
particulars  of  breaches  by  discontinuing  this  j 
action,  except  as  to  seven  patents,  and  by  I 
alleging  as  one  cause  of  action  infringement 
of  one  or  other  patent  out  of  a  group  of  three 
patents,  and  as  an  additional  cause  of  action 
infringement  of  one  or  other  patent  out  of 
another  group  of  four  patents  ...  if  the  plain- 
tiffs shall  not,  as  to  any  of  the  patents  so  sued 
upon,  open  or  proceed  upon  their  case  sufficiently 
to  enable  the  judge  at  the  trial  to  decide  whether 
any  particulars  or  objections  .  .  .  are  reason- 
able and  proper  .  .  .  the  plaintiffs  shall  be 
taken  to  admit  that  they  are  reasonable  and 
proper  .  .  .  and  a  certificate  to  that  effect  shall 
be  granted  by  the  judge." 
Sacchaein  Corporation,  Ld.  r.  11.  White  & 

[Sons,  Ld.,  (1903)  88  L.  T.  8oO ;  20  R.  P.  C. 

451— C.  A. 

243.  Action  for  Iiifrlngeiiient  of  Twenty -Three 
Patents  —  Infrhujement  of  some  One  or  More 
Proved  —  injunction  Limited  to  Earliest 
Patent.'] — It  was  proved  on  the  hearing  of  an 
infringement  action  that  the  saccharin  sold  by 
the  defendant  was  pure  saccharin,  and  that  it 
nuist  therefore  have  been  made  in  accordance 
with  one  of  the  plaintiff's  twenty-three  patents, 
which  cover  all  known  ways  oi  making  pure 
saccharin.  The  defendant  bought  his  saccharin  - 
on  the  continent  and  did  not  know  how  it  was  | 
made.  ! 

An  injunction  was  granted,  but  was  limited  to  | 
the  patent  earliest  in  date.  1 

Saccharin    Corporation,    Ld.    r.  .Jackson, 
[(1903)  20  K.  P.  C.  (ill— Buckley,  J. 

244.  Action  for  Infringement — Form  of  Admis- 
sion in  answer  to  Interrogatories.] — In  an 
infringement  action  an  order  was  made  in 
Chambers  that  "  interrogatories  are  not  to  be 
answered,  the  defendants  admitting  that  they 
have  in  fact  done  those  things  which  the  draft 
interrogatories  suggest." 
Wilson  Bros.'  Bobbin  Co.,   Ld.  v.    Wilson 

r&  Co.  (Barnsley),  Ld.,  (1903)  20  R.  P.  C.  1 

— H.  L.  (E.) 

246.  Action  for  Infrhujement — Tyres — Order 
for  Plaintiffs  to  Inspect  Defendatits''  Works — 
Patents,  Designs  and  Irade  Marks  Act,  1883(16 
&  17  Vict.  c.  57),  .*.  30.] — In  an  action  for 
infringement  of  a  tyre  patent,  an  order  was  made 
on  the  summons  for  directions  that  the  plaintiffs 
be  at  liberty  to  inspect,  by  two  expert  witnesses, 
the  process  as  weU  as  the  machines  employed 
by  the  defendants  in  manufacturing  their 
tyres. 
Swain  v.  Edlin-Sinclair  Tyre  Co.,  (1903)  20 

[R.  P.  C.  135— Joyce,  J. 

247.  Action  for  Infrlngemeid — Speclficatunc  as 
Evidence  of  Public  Knowledge.  ] — A  specification 

B.D. — VOL.  II. 


referred  to  in  the  particulars  of  objections  can  be 
referred  to  at  the  trial  on  the  question  of  the 
state  of  public  knowledge. 

English  and  American  Machinery  Co..  Ld.,  v. 
rnion  Boot  and  Shoe  Co..  Ld.  ((1894)  IIR.  P.  C. 
3(J7)  followed. 

SUTCLIFFE  r.  Abbott,  (1903)  20  R.  P.  C.  50— 

[Buckley,  J. 

248.  Action  for  Infringement  —  Amended 
Specification — Form  of  Order — Patents,  Designs 
and  Trade  Marhs  Act,  1883  (1(J  &  47  Vict.  c.  hi), 
s.  20.] — Where  a  plaintiff  succeeds  in  an  action 
upon  an  amended  specification,  the  order  may  be 
in  the  following  form  :  "  It  appearing  to  the 
satisfaction  of  the  Court  that  the  specification, 
as  originally  framed,  was  framed  in  gx)od  faith, 
and  with  reasonable  skill  and  knowledge,  relief 
as  asked,  including  an  inquiry  as  to  damages, 
and  delivery  up." 

Brooks  &  Co.,  Ld.  v.  Lycett,  Ld.  (1903)  20 
[R.  P.  C.  390— Buckley,  J. 

249.  Action  for  Infringement — Certificate — 
1  Action  settled  i/jjon  Terms — Patents,  Designs  and 
I  Trade  Marks  Act,   1883  (46  &  47  Vict.   e.   57), 

s.  31.] — Where  an  infringement  action  is  settled 
!  on  terms  of  the  defendant  submitting  to  judg- 
j  ment  but  accepting  a  royalty  licence,  the  Court 
!  will  not  certify  that  the  validity  of  the  patent 
i  came  in  question. 

!  Claughten  1-.  Foster,  (1904)  21  R.  P.  C.  17  — 
;  [Byrne,  J. 

1  250.  Action  for  I-frlngement — Interrogatories 
\  — Alleged  Prior  User  and  Publication — Interroga- 
•  torles  as  to  such  U.^ier  and  Publication— What 
Admissible.] — In  their  defence  to  an  infringe- 
ment action  the  defendants  alleged  prior  user  by 
V.  B.,  and  prior  publication  by  J.  B.  to  M. 
Upon  the  plaintiffs'  application  to  interrogate — 
Held — that  the  defendants  (stating  in  Court 
that  the  prior  user  was  by  machine)  must  further 
answer  whether  any  such  machine  existed,  and 
if  so,  whether  it  was  in  their  possession,  custody 
or  power,  and  what  was  V.  B.'s  present  address  ; 
and  (they  stating  the  prior  publication  to  be  by 
document)  must  sufficiently  identify  the  docu- 
ment, and  give  M.'s  present  address  ;  but  need 
answer  none  of  the  other  suggested  interroga- 
tories. 

General  Electric  Co.,  Ld.  i:  Safety  Lift 
[AND  Elevator  Co.,  (1904)  21  R.  P.  C.  109— 

Farwell,  J. 

251.  Action  for  Infringement — Q^rtijicate— 
Plaintiff  discontinuing  Action  after  Defence — 
CertlHcate  as  to  Reasonableness  of  Particulars 
of  Objections— Xo  Power  to  Grant.]— Alter  the 
delivery  of  defence  and  particulars  of  objections 
in  an  infringement  action  an  order  was  made  by 
consent  staying  the  action  until  after  an  expected 
decision  in  the  House  of  Lords.  After  such 
decision  the  plaintiff  discontinued,  and  the 
defendants  thereupon  asked  for  a  certificate  that 
their  particulars  of  objections  were  reasonable 
I  and  proper. 

38 


1187 


PATENTS   AND   INVENTIONS. 


1188 


Practice— Ciinf'ni  ved. 

Held— that,  in  the  absence  of  any  materials 
upon  which  to  form  a  judgment,  the  Court  must 
decline  to  certify. 

Willcox  and  Oihhs  v.  Janes  ([1897]  2  Ch.  71  ; 
14  R.  P.  C.  523— Rumer,  Jj  followed. 
ASHWORTH  ?\HORSFALL  AND  ANOTHER,  (1904) 

[21  R.  p.  C.  47— Hall,  V.-C. 

252.  Action  for  Infringemeiit — Certificate— 
Judgment  oh  Default  of  Appearance  or  Pleading 
—  Certificate  as' to  ReasonaUeness  of  Particulars 
—Patents.  Designs  and  Trade  Marhs  Act,  1883 
(4G  &  47  Vict.  c.  57),  s.  29.]— Where  the  plaintiff 
in  an  infringement  action  signs  judgment  in 
default  of  appearance  or  of  pleading  :— 

Qximre,  whether  the  Court  will,  as  a  matter  of 
course,  certify  that  the  particulars  of  breaches 
were  reasonable  and  proper. 
Brooks  r.  Hall  ;    Saccharix  Corpokatiox 

[Ld.  r.  S'KIDMORE,  (1904)  21  R.  P.  C.  29,  31 
— Joyce,  J.,  Farwell,  J. 

253.  Action  for  Infringement  —  Parties  — 
Action  for  Infringement  against  Limited 
Company — Alleged  Infringement  prior  to  In- 
corporation— Application  to  Amend  by  joining 
Company's  Predecessor  —  I'erms  —  Joinder  of 
Causes  of  Action— R.  S.  C,  Ord.  18,  r.  ].]  — 
The  plaintiffs  brought  an  action  for  infringement 
against  the  defendants,  a  limited  company, 
alleging  a  certain  purchase  of  saccharin  in  1901 
as  their  cause  of  action. 

It  transpired  subsequently  that  the  company 
was  not  incorporated  till  1902,  but  that  the  sale 
in  1901  was  tn  the  predecessor  and  promoter  of 
the  company,  who  subsequently  became  its 
managing  director. 

The  plaintiffs  applied  for  leave  to  amend  by 
adding  the  predecessor,  and  alleging  a  purchase 
by  him  and  a  sale  by  him  to  the  company,  and  a 
le-sale  by  the  company. 

Held — that  leave  ought  to  be  given  upon  he 
plaintiffs  undertaking  to  rely  only  on  the  joint 
acts,  i.e.,  the  transfer  to  the  company  and  user 
by  them,  and  not  upon  the  separate  tort  com- 
mitted on  the  original  purchase ;  to  allow  them 
to  rely  on  this  would  be  to  join  two  distinct 
causes  of  action  against  different  persons,  neither 
of  them  connected  with  the  other. 
.Saccharin  Corporation.  Ld.  c.  Lyle  &  Son, 
[Ld..  (1904)  21  R.  P.  C.  604— C.  A. 

254.  Infringement  —  Claim  for  Penalties  — 
Leave  to  Interrogate  refused.] — The  plaintiffs 
commenced  an  action  for  infringement  of  their 
registered  design,  claiming  an  injunction  or 
delivery  up  and  damages  or  alternatively 
penalties.  Under  an  order,  they  elected  to 
claim  {)enalties  and  not  damages,  and  amended 
their  claim  accordingly.  The  defendant  denied 
infringement  and  impugned  the  validity  of  the 
design. 

Held — that  the  action  was  substantially  one 
to  recover  penalties,  and  that  leave  to  interrogate 
ought  to  be  refused. 

Titus   Astle,   Ld.  v.  Mansfield,   (190.5)  22 
[R.   P.  C.  35t;— Eady,  J. 


255.  Infringement — Action  discontinued  under 
Order — Second  Action  commenced  immediately 
after  discontinuance — Motion  to  Stay — Motion  to 
vary  Order  of  Discontinuance.'] — At  a  time  when 
an  infringement  action  was  set  down  for  trial  an 
order  was  made  giving  the  plaintiffs  fourteen 
days  within  which  they  might  elect  to  dison- 
tinue,  and,  if  they  so  elected,  ordering  certain 
costs  to  be  paid  to  the  defendants. 

The  plaintiffs  discontinued  and  at  once  com- 
menced a  second  'action  in  respect  of  infringe- 
ments of  the  same  patent  against  the  same 
defendants. 

The  defendants  moved  to  stay  such  proceedings 
so  far  as  they  related  to  articles  of  the  same  con- 
struction as  those  in  question  in  the  first  actiun, 
and  also  to  varj^  the  original  order  of  discon- 
tinuance. 

Held — that  both  motions  must  be  dismissed 
with  costs. 

Haskell  Golf  Ball  Co.,  Ld.  v.  Hutchinson, 
[(1905)  22  R.  P.  C,  205— Warrington,  J. 

256.  Infringement  —  Leave  to  Discontinue  — 
Intention  to  Correct  Description — Xo  Action  to 
he  brought  in  respect  of  same  Infringement — 
R.  S.  C.,  Ord.  2t;,  r.  1 — Patents,  Designs  and 
Trade  Marhs  Acts,  1883  (46  &  47  Vict.  c.  57), 
.«*•.  18, 19,  20  ;  and  1888  (51  &  52  Vict.  c.  50),  .<.  5.] 
— The  plaintiff  in  an  infringement  action,  dis- 
covering after  the  close  of  the  pleadings  that  he 
would  propably  fail  unless  the  description  of  his 
patent  was  corrected,  applied  for  leave  (o  dis- 
continue. 

Held — that  leave  ought  to  be  granted  only 
upon  terms  that  he  should  not  bring  any  other 
action  against  the  defendimt  in  respect  of  any 
infringement  alleged  in  the  present  action,  and 
should  pay  the  costs  of  the  action, 

Robertson  r.  Purdey,  [1906]  2  Ch.  615  ;  75 
[L.  J.  Ch.  685  ;  95  L.  T.  330  ;  23  R.  P.  C.  779 

— Buckley,  J. 

257.  Infringement  —  Discouti nuance —  Co.sts  — 
Certificate  of  Reasonableness  of  Objections  — • 
Patents,  Designs  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.\'.  57),.^'.  29.]— The  plaintiffs  in  an 
infringement  action  after  delivery  by  defendants 
of  particulars  of  objections  discontinued  their 
action,  having  failed  in  a  similar  action  against 
other  defendants. 

Held — that  the  Court,  having  tio  materials 
before  it,  could  not  exercise  its  discretion  and 
certify  that  the  particulars  of  objections  were 
reasonable  and  proper. 

New   Inverted  Incandescent    Gas   Lamp    Co., 
Ld.  V.  General  Incandescent  Co.,  Ld.,  ((190.5)  2 
R.  P.  C.  614— Buckley,  J.)  followed. 
Cooper  Patent  Anchor  Rail  Joint  Co.,  Ld. 

[r.  British  Electric  Equipment  Co.,  Ld., 
(1906)  95  L.  T.  177  ;  23  R.  P.  C.  606— C.  A. 

2bi.  Infringement  —  Inspection  of  Machines 
relied  on  as  Anticipating  Plaintiffs  Patent.] — 
In  an  action  for  infringement  of  a  patent  it 
appeared  that  the  defendant  had  in  his  posses- 
sion one  of  the  machines  relied  on  as  evidence  of 
the  publication  of  the  alleged  invention  within 
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the   realm   prior  to  the  date  of   the    plaintiff's 
patent. 

Held — that  an  order  might  be  made  giving 
the  plaintiff  leave  to  inspect  such  machine. 

Van  Berkel  >:  Booth,  [1906]  1  Ir.  R.  383— 

[M.R. 

259.  Validitij — Action  far  Declaration  that 
Patent  in  Invalid  -Patent  }j,rpi)'ed — Ord.  25, 
♦■.  5 — Patenta,  Designs  and  Trade  Marhs  Act, 
1883  (4f)  &  47  Vict.  c.  T)?).] — A  person  who, 
assuming  a  patent  now  expired  to  have  been 
valid,  has  rendered  himself  liable  to  be  proceeded 
against  for  infringement  of  it,  is  not  entitled  to 
bring  an  action  for  a  declaration  of  its  invalidity. 
Notwithstanding  its  expiry  he  might  petition  for 
its  revocation. 

Decision  of  Joyce.  J.  ([190G]  1  Ch.  324;  75 
L.  J.  Ch.  178  ;  .-,4  W.  K.  370  ;  94  L.  T.  56  ;  22 
T.  L.  R.  178)  affirmed. 

The  North-Eastern  Marine  Engineering 

[Co..  Ld.   /•.  The  Leeds  Forge  Co.,  Ld., 

[19061  2  Ch.  498  ;    75  L.  J.  Ch.  720  ;  95  L.  T. 

178  r22  T.  L.  R.  724  ;  23  R.  P.  C.  529— C.  A. 

See  also  Nos.  10,  13,  14,  153.  158,  201,  269. 

(3)  Interlocutory  Injunctions. 

260.  Action  for  Infringement  —  Practice  in 
Case  of  recently  granted  Patents.] — The  plain- 
tiffs, as  owners  of  a  patent  of  1893,  the  validity 
of  which  had  not  been  established  by  legal  pro- 
cess, brought  an  action  for  infringement,  and 
moved  an  interlocutory  injunction.  The  defen- 
dants had  advertised,  but  had  not  begun  to  sell, 
any  of  the  alleged  infringing  articles  at  the  com- 
mencement of  the  action.  In  opposition  to  the 
motion,  they  challanged  the  validity  of  the 
patent  on  the  ground  of  anticipation  by  matters 
of  common  knowledge  and  by  a  prior  patent. 

Held — that  an  injunction  ought  not  to  be 
granted  on  the  defendants  undertaking  to  keep 
an  account  of  their  sales.  i 

Holophane,  Ld.  r.  Berend  &  Co.,  Ld.,  (1897")  | 

[15  R.  P.  C.  18— Kekewich,  J.  j 

i 

261.  Action    for     Infringement  —  Equitahle  \ 
Assignees  —  Laches.'] — The     plaintiffs,    in   May,  j 
1899,  commenced  an  action  for  infringement  of  j 
letters   patent,  and   moved  for  an   interim   in-  j 
junction.    The  defendants  had  been  working  the  I 
patents  since    1894.     The   plaintiffs  gave  them  ; 
notice  in  1896  that  they  claimed  the  patent,  on 
which  they  were  about  to  commence  an  action  [ 
in  Germany  to  secure  possession.     The  litigation  j 
■went  on  from   1896  until  October,  1898,  when 
judgment    was    pronounced,    establishing     the  j 
plaintiffs'  title   to  an   assignment.     An   appeal  ! 
from  that  judgment  was  disposed  of  in  January, 
1899. 

Held — that  as  persons  who  assert  legal  rights 
are  bound  to  come  promptly  to  the  Court,  and  ' 
a  fortiori   persons   who    assert    only   equitable  | 
rights  upon  the  defendants'  undertaking  to  keep  I 
an  account,  the  proper  order  to  make  was  no  \ 


order  on  the  motion— costs  to  be  dealt  with  at 
the  trial. 

Actien  Gesellschaft    fur    Cartonnagen 

[Industrie  r.  Temler  and  Another.  (1899) 

16  R.  P.  C.  447— Stirling,  J, 

262.  Action  for  Infringement — Valid  it  g  not  in 
qiiestion — Bona  fide  Purchase.'] — The  plaintiffs 
charged  the  defendants  with  selling  valves 
which  constituted  an  infringement  of  the  plain- 
tiffs' rights,  being  manufactured  neither  by  the 
plaintiffs  themselves  nor  their  licensees  under 
their  licence.  The  defendants  met  the  charge 
by  saying  that  they  bought  from  Messrs.  B.  ; 
that  they  had  every  reason  to  suppose  that 
Messrs.  B.  were  selling  them  nothing  but  licensed 
valves.  The  validity  of  the  patent  was  not  in 
question. 

Held — that  whether  defendants  bought  the 
valves  from  Messrs.  B.  or  not,  the  only  question 
was  whether  it  was  an  infringing  valve  ;  that 
there  was  a  ^;/'//«(r  facie  case  which  the  defen- 
dants had  not  rebutted  ;  and  that  an  interim 
injunction  was  rightly  granted  by  Ridley,  J. 

Ela-cs  V.  Payne  ((1879)  12  Ch.  D.  468  ;  48 
L.  J.  Ch.  831;  28  W.  R.  234;  41  L.  T.  118— 
C.  A.)  distinguished. 

DuNLOP  Pneumatic  Tyre  Co.  r.  Hubbard 

[Patents  and  Tyre  Syndicate,  Ld.,  (1902) 

19  R.  P.  C.  546— C.  A. 

263.  Action  for  Infringement  —  Motion  for 
—Atfidarit— Grounds  of  JBelief—B.  S.  C,  Ord- 
38,  r.  3.]  —  The  plaintiffs,  manufacturers  of 
chemical  dyes  in  Germany,  moved  for  an  inter- 
locutory injunction  to  restrain  infringement  of  a 
patent,  the  validity  of  which  had  been  certified 
in  a  previous  action.  The  i^aintiffs  filed  an 
affidavit  by  the  chemist  at  the  works  of  the 
plaintiffs,  which  in  substance  stated  that  the 
plaintiffs  had  for  years  found  their  patents  were 
being  infringed,  and  thej^  had  made  inquiries  in 
this  country  in  order  to  trace  infringers  ;  that  as 
a  rule  they  had  not  been  able  to  do  so.  but  they 
had  recently  been  supplied  with  information 
which  enabled  the  deponent  to  make  the 
affidavit.  The  deponent  gave  limits  of  date  and 
a  statement  of  goods  ordered,  and  a  statement  of 
the  price  which  had  been  charged.  This  affidavit 
was  unanswered. 

Held — that  the  Court  was  entitled  to  infer 
that  the  deponent  was  not  making  the  affidavit 
without  any  grounds  at  all  ;  that  the  grounds 
which  he  was  assigning  were  that  he  had  been 
so  informed  by  persons  who,  the  Court  was 
entitled  to  infer,  had  been  making  inquiries  in 
the  case  for  the  plaintiffs  ;  and  that  the  affidavit 
was  sufficient,  and  the  injunction  must  be 
granted. 
Badische  Anilin-und-Soda  Fabrik  v.  W.  G. 

[Thompson,  Ld.,  and    Others,  (1902)   19 
R.  P.  C.  502— Buckley,  J. 

264.  Action  for  Infringement — Recent  Patent 
7iot  Established  hy  Judgment — Motion  Refused.] 
— It  is  not  usual  for  the  Court  to  grant  an  inter- 
locutory injunction,  where  the  patent  alleged  to 
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be  infringed  is  quite  recent,  and  has  not  been 
sstablished  by  judgment,  and  there  has  been 
ittle  use  of  it. 

S.  obtained  a  patent  in  1902,  and  at  once 
Degan  to  niaiiufacture  under  it.  H.  began  to 
manufacture  articles  stamped  "Patent,"  which 
were  infringements  unless  H.  could  defeat  the 
validitj'  of  the  patent.  S.  moved  in  his  action 
for  an  interlocutory  injunction. 

Motion  refused  on  H.  undertaking  to  keep  an 
account  and  discontinue  the  use  of  the  word 
"  patent."     Costs  to  be  costs  in  the  action. 

Spencer   r.   Holt,  (1903)  20  E.  P.  C.   142— 

[Byrne,  J. 

265.  Act  ion  far  Infringement  —Blende  Saddles 
■ — Judgment  a(i<iin.st  Befendanfx  Predecrstiiirn 
Affirming  Validiti/  of  Patent — Undertaking.^  — 
The  plaintiffs  brought  an  action  for  infringe- 
ments of  bicycle  saddles  ;  they  had  succeeded 
in  respect  of  two  of  such  saddles  in  a  similar 
action  against  a  company  which  went  into 
liquidation,  and  sold  its  business  to  the  defendant 
company. 

Held — that,  so  far  as  these  two  saddles  were 
concerned,  tlie  plaintiffs  were  entitled  to  an 
interlocutory  injunction,  or  undertaking  ;  but, 
as  to  another  saddle,  which  had  not  previously 
formed  the  subject  of  litigation,  an  injunction 
was  refused. 

J.  B.  Brooks  &  Co.,  Ld.  v.  Lycett's  Saddle 
[and  Motor  Accessory  Co.,  Ld.,  and 
Another,  (1903)  20  R.  P.  C.  575— Eady,  J. 

266.  Action  for  Infringement — CeHlficate  of 
Vnlldltij  in prevlons  Action — Effect  of.'] — Where 
the  validity  of  a  patent  has  been  established  on 
previous  occasions,  though  it  is  open  to  a  defen- 
dant to  dispute  it  on  the  actual  trial,  yet,  if  the 
infringement  be  clear  or  there  he  a.  jJi'lmafaeie 
case  of  infringement,  the  Court  will  regard  the 
validity  as  sutticiently  established  to  warrant 
the  grant  of  an  interim  injunction,  even  tliough 
the  defendant  attacks  the  patent  on  a  ground 
not  raised  in  any  of  the  earlier  proceedings. 

Heine  Solly  &  Co.  r.  Norden  &  Co.,  (190i) 
[21  R.  P.  C.  513— Farwell,  J. 

See  also  Nos.  194,  200,  201,  205. 

(4)  On  Petition  for  Revocation. 
And  see  title  Bankruptcy,  No.  46. 

267.  Contempt  of  Court  bij  Pet  it  i  oner. •< — Con- 
duct of  Henpondent.i — Patent-i.  Designs  and  Trade 
Marks  Act,  1883  (4(j  &  47  Vict.  c.  57),  s.  32. J  — 
Sect.  32  of  the  Patents,  Designs  and  Trade 
Marks  Act,  1883,  was  not  meant,  beyond  the 
threats  therein  mentioned,  to  justify  any  public 
discussion,  on  the  merits  of  pending  litigation. 

Where  tlie  petitiimers  to  a  petititm  for  levoca- 
tion  of  a  patent  had  written  a  letter  which 
contained  something  more  than  a  mere  threat 
to  deter  people  from  taking  in-oceedings,  the 
Court  held  that,  having  regard  to  the  respon- 
dents' methods,  it  would  not  be  justified  in 
granting  an  injunction  restraining  the  petitioners 


from  issuing  any  letter,  iS:c..  calculated  to  preju- 
dice or  impede  the  fair  trial  of  the  matter,  viz.,  a 
revocation  of  the  patent. 

In  re  De  Mare's  Patent,  (1899)  10  R.  P.  C. 

[528— Byrne,  J. 

268.  Patent  not  producing  Alleged  Result — 
Patent  Peroked.] — In  1896,  letters  patent  were 
granted  to  C.  for  "  preparation  of  ortho-sulpha- 
mine  benzoic  acid,"  being  a  method  of  preparing 
saccharine.  In  1897  the  Saccharine  Corporation, 
Ld.,  presented  a  petition  for  revocation  of  this 
patent  on  the  ground  of  want  of  utility,  want  of 
subject-matter,  and  that  the  specification  did 
not  describe  a  process  bj'  which  saccharine  could 
be  produced. 

On  the  hearing  of  the  petition  it   was  unop- 
posed, and  the  patent  was  revoked. 
Practice  where  respondent  is  abroad. 

In  re  Cerckel's  Patent,  (1898)  15  R.  P.  C. 

[500— Byrne,  J. 

269.  Petition  for  Revocation  of  two  Patents — 
Want  of  Xurelty — Anticipation  hy  Prior  User — 
Ad  miss  ih  lilt  g  of  Ecldence — Patents  Rerohed, 
snhject  as  to  one  to  Disclaimer.] — In  1887  and 
1889,  letters  patent  were  granted  to  H.,  which 
related  to  '•  improvements  in  sifting  machines." 
In  1897  a  petition  was  presented  for  the  revoca- 
tion of  both  these  patents,  on  the  ground  that 
they  were  invalid,  the  petitioner  alleging  that 
both  inventions  had  been  anticipated  by  prior 
user  at  M.  mill.  R.,  the  principal  witness  for 
the  petitioner,  asserted  that  he  had  used  the 
inventions  at  M.  mill  by  alterations  he  had  there 
made  in  a  sifter,  and,  in  cross-examination,  stated 
that  he  came  to  do  so  from  having  seen  sifters  so 
altered  at  two  other  mills.  Evidence  was 
tendered  hj  the  respondent  to  show  that  no  such 
sifters  as  alleged  by  R.  had  been  at  these  two 
other  mills  ;  this  evidence  was  objected  to  on 
behalf  of  the  petitioner. 

Held  —  that  evidence  to  contradict  R.'s 
answers  in  cross-examination  as  to  what  he  had 
seen  at  the  two  other  mills  was  inadmissible,  and 
that  the  prior  user  at  M.  mill  had  been  estab- 
lished. Both  patents  were  accordingly  revoked  ; 
but  in  the  case  of  the  earlier  patent  only  if  the 
respondent  did  not  obtain  leave  to  amend  the 
patent  bj'^  disclaimer,  as  in  Deeley  v.  Perkes, 
13  R.  P.  C.  581. 

In  re  Haggenmacher's   Patents,    [1898]  2 
[Ch.  28(1 :  (-.7  L.  J.  Ch.  675  ;  15  R.  P.  C.  431— 

Eomer,  J. 

270.  Application  for  Liberty  to  apply  for 
Lea  re  to  Amend  Specification — Liberty  Granted 
on  Terms — Plscretion — Patents,  Designs  and 
Trade  Murks  Act,  1883  (46  &  47  Vict.  c.  57), 
ss.  18,  19,  20.]— In  1887  letters  patent  were 
granted  to  Allison  for  '•  improvements  in  the 
process  of  and  ap(iaratus  for  the  copying,  dupli- 
cation, and  printing  of  writings,  drawings,  type- 
writings, prints,  and  designs."  The  complete 
specification  was  amended  in  1898.  There  were 
originally  fourteen  claims,  and  all  but  five  were 
struck  out.  A.  B.  D.  Co.,  then  the  owners  of 
the  patent.  Ijrought  an  action  for  infringement 
against  Ellam's  Duplicator  Co.     The  action  was 
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tried  and  the  patent  was  found  to  be  invalid  for 
want  of  noTelty.  Ellam's  Duplicator  Co.  pre- 
sented a  petition  for  revocation  of  the  patent. 
A.  B.  D.  Co.  gave  notice  for  leave  to  amend  the 
specification.  Leave  was  granted  on  terms  on 
appeal. 

Held — that  it  was  a  question  for  the  discretion 
of  the  judge  who  tried  the  action,  and  that  it 
would  be  wrong  to  overrule  his  decision. 

Lndbujton  Cigarette  Co.  v.  Baron  CUjarettc  Co. 
(17  E.  P.  C.  2.5— C.  A.,  No.  7,  suimi)  followed. 

Decision  of  Cozens-Hardy,  J.  (17  R.  P.  0.  298) 
affirmed. 

In  re  Allison's  Patent,  (lt)00)  17  E.  P.  C.  513 

[— C.  A. 

271.  Petition  Llst—Liherty  to  put  Petition  in 
Witness  Lid  at  or  after  a  mmed  Pate.] — When 
a  petition  for  revocation  comes  into  the  Petition 
List,  as  it  must,  then  in  the  presence  of  both 
parties  an  order  should  be  made  giving  liberty 
to  either  of  them  to  put  it  into  the  witness  list 
at  or  after  a  date  which  would  be  then  named, 
the  object  being  that  it  should  come  in  when 
they  are  ready,  and  not  before. 

Where  in  a  case  that  course  had  not  been 
followed  the  petition  had  been  put  down  in  the 
witness  list.  Counsel  said  that  it  was  in  the 
list,  but  they  could  not  try  it. 

Held — that  the  petition  must  be  struck  out 
of  the  list,  and  liberty  given  to  either  side  to  set 
it  down  in  the  witness  list  on  or  after  a 
particular  day. 

In  re  Eorrowjian's  Patent,  (1!I02)  19  E.  P.  C. 
[1.59— Buckley,  J. 

272.  Ajqieal  Pending  In  an  Action  on  the 
Patent — Patent  ahout  to  Expire — Postj'onement 
i>f  Petition— Cndert ailing  hg  Respondents.'] — A 
petition  had  been  presented  for  the  revocation  of 
a  patent  just  about  to  expire  and  which  had 
been  declared  invalid  in  an  action.  An  appeal 
against  this  decision  was  pending,  and  the 
petition  was  postponed  upon  the  respondents 
undertaking  to  lake  no  proceedings  against  the 
petitioner  in  respect  of  anything  done  by  him 
after  the  date  of  the  application. 

In  re  Hitchcock's  Patent,  (1903)  20  E.  P.  C. 

[767 — Byrne,  J. 

273.  Consent  Order.]--A  respondent,  who  con- 
sents to  an  order  for  the  revocation  of  his  patent, 
should  go  to  chambers  (and  not  into.  Court),  and 
say  that  he  submits  to  the  order  and  to  pay  the 
costs. 

In  the  Matter  of  Scott's  Patent,  (1903) 
[20  R.  P.  C.  (JOl— Joyce,  .J. 

274.  Held  in  redid  subject  to  Disclaimer— Form 
ef  Order  of  licrocatlon — Discretion  of  Judge — 
Terms  Imposed  upon  Amendment  by  Disclaimer 
—Patents,  Designs  and  Trade  Marks  Act,  LS83 
(46  &  47  Vict.  c.  57),  s.  2(5.]— In  a  petition  for 
revocation  it  was  admitted  that  the  patent  must 
be  revoked,  unless  the  patentee  should  within 


the  specified  time  obtain  leave  to  amend  his 
specitication  by  making  certain  disclaimers.  It 
was  made  a  term  of  the  order  that  if  the  specifi- 
cation was  amended,  no  injunction  was  to  be 
asked  for  in  any  action  brought  for  infringement 
of  the  patent  by  goods  made  before  the  date  of 
the  judgment,  unless  the  patentee  established  to 
the  satisfaction  of  the  Coirrt  that  his  original 
claim  was  made  in  good  faith  and  with  reasonable 
skill  and  knowledge. 

Held,  on  appeal — that  the  discretion  of  the 
judge  who  tried  the  case  ought  not  to  be  inter- 
fered with  on  this  point. 

Decision  of  Buckley.  J.  ([1903]  2  Ch.  715  :  73 
L.  J.  Ch.  47  ;  .52  W.   E.    63  ;  20  E.  P.  C.  .54.5) 
affirmed . 
In  re  Geipel's  Patent,  [1904]  1  Cli.  239  ;  73 

[L.  J.  Ch.  215  ;  52  W.  E.  339  ;  90  L.  T.  70— 

C.  A. 

275.  Court  or  Chambers — Consent.] — An  order 
for  the  revocation  of  a  patent  cannot  be  obtained 
in  chambers  even  by  consent. 

In  re  Clifton's  Patent,  [1904]  2  Ch.  357  :  73 

[L.  J.  Ch.  597  :  52  W.  E.  629  ;  91  L.  T.  284  ; 

21  E.  P.  C.  515— Buckley,  .J. 

See  also  Xos.  12,  57,  70,  131,  134,  221,  225, 
supra. 

Xlll.  COMMITTAL. 

276.  Action  for  Infringement — Interim  Injunc- 
tion—Committal  for  Breach  of  Order  on  Defen- 
dant's Admissions— Appeal  Dismissed— Beleaxe.] 
—On  November  19th,  1897.  an  order  was  made  in 
chambers  for  an  interim  injunction  restraining 
the  defendant  from  infringing  the  plaintiff's 
patents. 

On  December  19th,  1899,  an  order  was  made 
committing  the  tlefendant  to  prison  for  breaches 
of  the  above-mentioned  order.  The  defendant 
appealed. 

Held— that  the  appeal  failed,  as  by  his  own 
admission  the  ai)pellant  had  sold,  not  casually  or 
occasionally,  but  sold  as  a  practice,  mantles  made 
according  to  the  plaintiffs'  patent,  with  burners 
of  their  pattern,  and  that  he  did  that  having 
notice  of  the  restriction  placed  by  the  plaintiffs 
upon  the  sale  of  those  mantles  otherwise  than  in 
connection  with  their  own  burners.  However, 
on  the  respondents  not  objecting,  the  defendant 
was  released  at  once. 

Incandescent  Gas  Light  Co.,  Ld.  *•.  Eiemer, 
[(1900)  16  E.  P.  C.  378— C.  A. 

277.  Injunction— Breach— Aider  and  Abettor 
— Proof.]— A.  person  who  though  not  a  defendant 
in  the  action,  and  though  not  a  person  against 
whom  the  injunction  was  made,  but  knowing  of 
an  injunction,  in  breach  of  it  aids  and  abets  the 
person  who  was  enjoined  by  that  injunction,  can 
be  committed  for  contempt. 

Seaward  v.  Pater.wH  ([1897]  1  Ch.  545  ;  66 
L.  J.  Ch.  267  ;  45  W.  E.  610  ;  76  L.  T.  215— C.  A.) 
approved. 

The  case,  however,  must  be  clearly  proved,  and 


1195 


PATENTS  AND  INVENTIONS. 


1196 


Committal — ('inttinucil. 

the  applicant  must  have  all  his  materials  in  order 
befure  he  is  entitled  to  an  order. 

I>'CANDESCENT     GaS     LIGHT     CO.     r.    THOMAS 

[Sluce  and  Sluce  &  Co.,  (1900)  17  K.  P.  C. 

173— C.  A. 

278.  Injundlun  hi/  Consent — Suhnequcnt  In- 
fringement— Teniis  an  irhich  Attachment  sknvld 
not  /y.swe.] — The  defendant,  by  a  consent  d^ted 
September  23rd,  189S),  submitted  to  an  injunc- 
tion, restraining  her,  her  agents,  ifcc,  from 
selling  on  any  incandescent  mantles  infringe- 
ments of  the  plaintiffs'  patent,  and  further  pro- 
ceedings were  stayed.  Subsequently  a  mantle 
was  sold  at  defendant's  establishment  which  on 
examination  was  found  to  be  an  infringement  of 
plaintiffs'  patent.  Thereupon  a  motion  was 
maile  for  an  attachment. 

Held— that  the  defendant  being  herself  the 
owner  of  the  establishment,  and  her  husband 
selling  goods  for  her  in  her  shop,  was  as  respon- 
sible for  his  acts  as  her  assistant  as  for  the  acts 
of  any  other  person  employed  in  the  establish- 
ment ;  that  the  defendant  must  make  an  affidavit 
stating  what  mantles  were  in  her  possession 
which  were  an  infringement,  or  colourable 
imitations,  of  the  plaintiffs'  patents.  If  she 
did  that,  and  gave  up  all  such  mantles  to  the 
plaintiffs  to  be  destroyed,  within  a  week,  and 
paid  the  costs  of  the  motion,  the  attachment 
should  not  issue. 

Welsbach  Incandescent  Gas  Light  Co.,  Ld. 
[r.   Maky  Keegan.  (li)OO)  17  K.   P.  C.  ii— 

Porter,  M.R. 

279.  Injiinrtion — UrearJi.] — An  order  was 
made  in  chambers  that  tiie  defendant  be  re- 
strained during  the  continuance  of  certain  letters 
patent  from  manufacturing,  selling,  or  exposing 
for  sale  specified  ••  Victoria  lamps,"  and  from  in 
any  manner  infringing  the  said  letters  patent. 
The  defendant  subsequently  sold  two  "  Victoria 
lamps  "  of  a  certain  class  which  he  had  pur- 
chased from  a  stranger  and  sold  again,  for  the 
sale  of  which  damages  had  been  paid  to  the 
plaintiffs,  and  also  sold  certain  lamps  which  were 
l)ractically  "  Victoria  lamps." 

Held — that  the  defendant  technically  had 
committed  a  breach  of  the  injunction  as  to  the 
two  lamps,  and  than  an  order  of  counnittal  must 
be  made  for  the  sale  of  the  other  lamps. 

Brockik   Pell  Arc   Lamp,  Ld.    r.  Walter 
[Claude  Johnson,  (1901)  17  K.  P.  C.  (i97— 

Kekewich,  .J. 

280.  Undcrtahinij  nut  to  I/i/rh///e.]  —  The 
jilaintiff's  patent  was  for  improvements  in  and 
relating  to  life-saving  apparatus.  Claim  (1) 
was  :  •'  In  a  line-throwing  apparatus  a  ball-and- 
socket  connection  between  the  rocket-trough 
and  its  supports  substantially  as  set  forth." 
Claim  (4)  was  :  ''  The  line-throwing  apparatus 
constructed  substantially  as  set  f-^rth  and  illus- 
trated in  the  accompanying  drawings,"  which 
were  very  elaborate  drawings  with  the  l)all-and- 
socket  joint. 


Held — that  what  the  defendants  had  done 
was  not  within  either  claim  (1)  or  claim  (4) — 
it  did  not  produce  the  same  result  —  bj'  the 
defendants'  machine  the  trough  could  not  be 
inclined  at  any  desired  angle  in  any  desired 
direction  ;  and  that  the  motion  to  commit  the 
defendants  for  a  contempt  of  Court  in  breaking 
their  undertaking  not  to  further  infringe  the 
patent  must  be  refused  with  costs. 

SCHERMULY   T.   PAIN,  (1901)   IS   E.    P.  C.  .o29— 

[Joyce,  J. 

281.  Action  for  Infringement — Practice — Ii\- 
innctiun  by  Consent — lircacJt  of  Injunction.']  — 
W.  consented  to  an  injunction  in  an  infringe- 
ment action.  The  Court,  being  thoroughly 
satisfied  that  he  had  committed  a  breach  of  such 
injunction,  made  an  order  for  his  committal. 

E.  M.  Bowden's  Patents  Syndicate.  Ld.  r. 
[Wilson.  (1903)  20  R.  P.  C.  (;44— Swinfen- 

[Eady,  J. 

282.  Action  for  Infrinyement — Contemiit  of 
Court — Interlocutor ij  Injunction  —  Unsuccessful 
Motion  to  commit  for  Breach — Renewed  Appli- 
cation-— Further  IJrideuce  of  same  Acts — Appli- 
cation refused.] — In  April,  1902,  an  interlocutory 
injunction  was  granted  in  an  infringement 
action.  In  November,  1903,  an  application  was 
made  unsuccessfully  to  conunit  the  defendant 
for  having  committed  a  breach  of  the  injunction. 
In  May,  1904  (the  action  being  then  in  the  list 
for  trial),  a  fresh  application  was  made,  based  on 
better  evidence  of  the  same  alleged  offence,  but 
suggesting  no  other  breaches. 

Held — that  the  application  ought  not  to  bo 
entertained. 

Badische  Anilin  und  Soda  Fabrik  r.  W.  G. 

[Thompson  &  Co.,  Ld.  and  Others,  (1904) 

21  E.  P.  C.  469— Buckley,  J.  and  C.  A. 

(S?6'  also  No.  197,  supra. 

XIV.  PATENT  AGENTS. 

283.  Person  not  registered  as  Patent  Agent 
knowingly  describing  himself  as  a  Patent  Agent 
— No  express  description  by  such  I'erson — 
'•Patent  Expert  "—Patents.  i:c.,  Act,  1888,  s.  L 
and  r.  5,  Register  of  Patent  Agents  Rules,  1889. 

Graham  /•.  Eli,  Graham  r.  Hughes, Graham 

[c.  Barlow,  (1898)  1.-)  R.  P.  C.  2.-.9  ;  14  T.  L. 

R.  370  -Div.  Ct. 

284.  l'e//i.\tration  -  ••  /lii/lit  acijuircd  "  — 
Yaliditij  of  Jlcijister  of  Patent  Afjrnts  Hides.  1889 
—Patents',  Designs  and  Trade  Marh.s  Act,  1883 
(4(5  &  47  Vict.  c.  nl\  s.  101,  and  1888  (."^l  &  52 
Vi(;t.  c.  r)0).  .v.v.  1,  27  ^Ii'ei/ixtcr  of  Patent  Ai/ents 
Pules,  1889,  1891  Patent  Pules,  1890,  r.  81.]— 
Sect.  1  of  the  l^atents.  Designs  and  Trade  Marks 
Act,  1888,  sub-s.  1,  enacts  that  no  person  shall 
be  entitled  to  describe  himself  as  a  patent  agent 
unless  he  is  registeied  as  a  patent  agent  in  pur- 
suance of  the  Act.  Sect.  27  provides  that 
nothing  in  the  Act  shall  affect  the  validity  of 
anv  •'  right  acquired  "  before  the  commencement 
of 'the  Act. 
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Held — that  a  person  who  had  been  practising 
as  a  patent  assent  and  describing  himself  as  such 
prior  to  the  passing  of  the  Act  is  not  protected 
by  sect.  27  from  the  operation  of  sect.  1,  nor 
from  the  liability  to  pay  the  fees  imposed  by  the 
Register  of  Patent  Agents  Rules,  1889,  made  in 
pursuance  of  the  Act. 

Held,  also,  that  the  Register  of  Patent 
Agents  Rules,  1889,  are  in  force,  because,  assum- 
ing they  were  repealed  by  rule  81  of  the  Patent 
Rules,  1890,  they  were  re-enacted  by  rule  1  of 
the  Register  of  Patent  Agents  Rules,  1891. 

Stakey  r.  Graham,   [1899]   1  Q.  B.  406;  68 

[L.  J.  Q.  B.  2,57  :  47  W.  R.  392  ;  80  L.  T.  185  ; 

15  T.  L.  R.  163  ;  16  R.  P.  C.  106— Div.  Ct. 

285.  Duty  of,  to  Pay  Renewal  Fees — AUowiny 
l'(ite)ifs  to  Lapse — Action  for  Damages — In- 
ralidity  of  Patents  7io  Defence.'] — The  plaintiffs 
sued  the  defendants  for  damages,  alleging  that 
they  were  patent  agents  acting  for  the  plaintiffs 
in  respect  of  certain  patents  owned  by  them, 
thart  it  was  the  defendants'  duty  to  notify  them 
when  renewal  fees  became  due,  and  that  in 
breach  of  such  duty  they  neglected  to  do  so, 
whereby  the  patents  lapsed. 

In  their  defence  the  defendants  pleaded  that 
the  patents  in  question  were  invalid  for  want  of 
novelty,  but  did  not  suggest  that  they  had  been 
obtained  or  used  fi-andulently. 

Held — that  the  defence  was  irrelevant. 
Senihle,  the  validity  of  a  patent  can  outy  be 
challenged  by  way  of  reduction,  or  of  defence 
to  an  infringement  action. 

TURXBULL    &    Co.,     LD.    V.    CRUIKSHANK    AND 

[Another,  (1905)  22  R.  P.  C.    363,  521— 

Ct.  of  Sess. 

XV.  MISCELLANEOUS  CASES  OF  IN- 
FBINGEMENT. 

(1)  Colourable  Imitations,  &c. 

286.  Uifen-nce  to  English  Patent  on  goods 
imported  from  America  —  Damages —  Costs-I 
--  In  1892,  a  patent  was  granted  to  B., 
an  American,  for  "  Improvements  in  rubber 
stamps,"  and  a  patent  for  a  similar  inven- 
tion was  granted  to  him  in  America.  L.  sold 
certain  rubber  stamps  which  he  imported  from 
America,  where  he  obtained  them  from  H. 
These  stamps  bore,  by  arrangement  between  B. 
and  H.,  the  following: — ''Licensed  Buck's 
Patent";  "Made  in  America'";  "Patented  in  j 
U.S.";  and  "Patented  in  England."  The 
owners  of  B.'s  English  patent  brought  an  action 
against  L.  to  restrain  him  from  infringing  their 
patents  and  from  selling  stamps  inscribed 
"  Buck's  Patent,'"  or  with  any  other  words 
leading  to  the  belief  that  the  stamps  were  made 
under  their  patent,  and  they  claimed  an  account 
of  profits. 

Held — that  the  defendant's  stamps  were  not 
infringements,  and  that  on  the  defendant  under- 
taking in  future  to  use  words  showing  that  the 
American  patent  was  alone  referred  to,  no  in- 
junction   would   be   awarded  ;    that  no  case  of 


j  passing  off  had  been  made  out  by  the  plaintiffs, 
!  but  that  the  plaintiffs  were  entitled  to  damages 
for  the  use  by  the  defendant  in  the  past  of  the 
words  complained  of,  which  damages  were 
assessed  by  the  judge  at  40.y.  A  special  order  as 
to  costs  was  made. 

Pneumatic  Rubber  Stamp  Co.,  Ld.  v.  Linder, 
[(1898)  15  R.  P.  C.  52.5— Byrne,  J. 

287.  Chemical  Proce-'^s — Defenlant  arriving 
at  the  same  Result  by  suhsfantially  tlie  same 
Methods,  hut  with  .some  Dijf'crences.] —  In  an 
action  for  infringement  of  two  patents  for 
producing  artificial  musk  (one  of  which  was 
abandoned  at  the  trial),  it  was  proved  that  the 
defendant  profluced  the  same  result  as  the 
plaintiffs'  process  described  in  the  specification 
of  the  patent  relied  on  by  them  at  the  trial,  and 
by  a  process  which  was  substantially  the  same, 
although  some  of  the  steps  were  different,  and 
some  of  the  intermediate  products  different. 

Held — that  the  defendant  had  infringed,  and 
an  injunction  was  granted,  with  costs,  except 
that  the  defendant  was  held  entitled  to  the  costs 
so  far  as  the  abandoned  patent  was  concerned. 
A  certificate  of  the  validity  of  their  other  patent 
was  given  to  the  plaintiffs,  and  a  certificate  was 
given  to  the  defendant  that  his  particulars  of 
objections  to  the  abandoned  patent  were  reason- 
able and  proper. 

Fabriques    de    Produits    Chimiques     de 
[Thank  r.  Caspers,  (1898)  15  R.  P.  C.  94— 

Romer,  J. 

288.  Action  for  Infringement.'] — The  plaintiffs, 
of  whose  firm  the  patentee  was  a  member,  owned 
an  invention  in  flats  and  in  fasteners  for  securing 
the  card  clothing  thereon  and  thereto. 

The  plaintiffs  brought  an  action  against  the 
present  defendants  in  1889,  in  which  The  House 
of  Lords  held  that  the  latter  had  not  infringed! 
the  former's  patent,  because  the  defendants  did 
not  by  their  fastener  grip  the  edges  of  the 
selvedge  in  the  manner  shown  by  the  plaintiff, 
and  they  obtaijied  their  stretching  of  the  foun- 
dation in  a  different  manner,  namely,  by  the 
use  of  an  independent  instrument  like  a  carpet 
stretcher.  The  defendant's  fastener  was  but 
an  ordinary  clamp,  which  pei formed  no  part  of 
the  important  operation  of  stretching.  Subse- 
quently the  defendants  altered  their  fasteners, 
substituting  teeth  for  the  notches. 

In  the  present  case  both  the  plaintiffs  and 
the  defendants  had  the  independent  grip,  but 
the  plaintiffs  had  not  got  the  stretching. 

Held — that  the  defendants  had  not  infringed. 

TwEEDALE    /•.    ASHWORTH,    (1899)    16   R.   P.    C. 
[142— Kekewich.  .J.     See  alxo  16  R.  P.  C.  520 

— C.  A. 

289.  Action  for  Infringement  —  Illumi- 
nated Ajipliance  —  Fabric  Impregnated  with 
Substances  Mentioned  —  Substances  Substan- 
tially Differing  from  Substances  Mentioned.^  — 
The  patentee  claimed  the  manufacture,  sub- 
stantially as  described,  of  an  illnminant  ap- 
pliance, consisting  of  a  hood  made  of  fabric 
impregnated  with  the  substances  mentioned  in 
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Miscellaneous  Casss  of  Infringement— A^w^/MJ/^rf. 
the  specification,  and  treatcil  as  therein  set 
forth. 

Held — that  there  was  no  infringement  unless 
the  alleged  infringer  had  used  substances  or 
ingredients  only  colourablj'  diflEering  from,  or  sub- 
stantially the  same  as  the  substances  mentioned. 
Ingredients  do  not  substantially  differ  merely 
because  they  have  different  chemical  names,  and 
only  differ  in  minor  or  comparatively  unimportant 
respects  from  the  substances  mentioned. 

Welsbach  Incandescent  Gas  Light  Co.,  Ld. 
[r.  The  Daylight  Incandescent  Mantle 
Co.,  Ld..  and  Others,  (1900)  17  E.  P.  C.  141 

— C.  A. 

290.  Action  for  IitfrhKjcnient — -Seciirinri  Bene- 
lits  of  Inveniion  hij  a  sUfjlit  Vftr'uit'ion  of  it.']  — 
The  " plaintiffs'  system — Welch's  patent — was 
fixing  tyres  to  cycles  and  other  light  vehicles 
by  means  of  endless  non-extensible  wires.  The 
defendants'  '•  Ostrich  "  tyre  was  a  tyre  in  which 
the  wires,  instead  of  being  endless,  were  wires 
with  hooks  and  slots  into  which  the  hooks  could 
engage.  The  plaintiffs  brought  an  action  for 
infringement  against  the  defendants.  The 
scientific  evidence  left  it  in  doubt  what  the 
action  of  the  defendants'  tyre  did  depend  on. 

Held — that  there  was  not  sufficient  evidence 
to  show  that  the  defendants'  tyre  depended,  in 
its  ordinary  application,  on  a  complete  engage- 
ment of  the  hook  with  the  end  of  the  slot  ;  that 
the  intention  of  the  inventor  of  the  "  Ostrich  " 
tyre  was  to  secure  the  same  benefits  as  Welch's 
invention  by  a  slig'nt  variation  of  the  same  thing  ; 
;ind  that  the  defendants  had  infringed  the 
plaintiffs'  patent. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.  Ostrich 
[Tyre  and  Rim  Co.,  (1!I02)  lii  K.  P.  C.  3f)5— 

AVright,  J. 

291.  Action  for  Infringement — Securinrj  Bene- 
fits of  Invention  hy  digltt  Variation  of  it.] — The 
owners  of  Welch's  ])atent  brought  an  action 
for  infringement  against  the  defendants.  The 
alleged  infringing  tyre  had  in  its  edges  wires, 
each  of  which  had  an  overlap  of  move  than  half 
the  circumference,  and  had  its  ends  joined  by 
a  spiral  spring,  thus  completing  a  second  con- 
volution. On  either  side  of  such  spring  loops 
were  formed  which  projected  through  the 
canvas  i)ocket,  and  which  could  be  connected  by 
hooks  with  the  loojis  in  the  other  wire. 

Held — that  in  operation  the  defendants' 
wires  acted  as  being  practically  inextensible. 
When  they  were  hooked  together  they  were 
])ractically  inextensible,  although  by  a  different 
device  from  that  which  was  employed  by  the 
])laintiffs  ;  and  that  there  had  been  an  infringe- 
ment. 

Dvnloj)  Pneunititic  Tyre  Co.,  Ld.  v.  Ostrich 
Tyre  and  Itim  Co.  ([i;i02]  li>  K.  P.  C.  3G5— 
Wright,  J.,  sujyra')  followed. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.  United 

[Rubber  Works,  Ld.,   and  R.   s.  Wood, 

(1902)  19  R.  P.  C.  4(.iG— Wright,  J. 


292.  Action  for  Infringement  —  Pneumatic 
Tym*.]— Decision  of  Byrne,  J.  (19  R.  P.  C.  298) 
affirmed  without  argument,  the  appellant  not 
api)earing. 

Birmingham   Pneumatic  Tyre   Syndicate, 
[Ld.  r.  Reliance  Tyre  Co.,  (1903)  20  R.P.  C. 

288— C.  A. 

293.  Action  for  Infringement — Bicycle  Tyre — 
Wire — Ends  of  Wire  Overlapping.] — Welch's 
patent  was  "  a  rubber  or  elastic  tyre,  having  the 
form  of  a  saddle  or  arch  in  section,  lined  with 
canvas,  in  combination  with  two  wires  or  suffi- 
ciently inelastic  cores  for  securing  the  same  to 
the  rim  substantially  as  herein  described." 

The  alleged  infringing  tyre,  for  convenience 
called  the  "  Clifton  "  tyre,  was  a  saddle-shaped 
cover  with  wires  in  its  edges,  each  wire  going  com  - 
plctely  round  the  circumference,  with  overlap- 
ping ends,  the  overlap  being  20  to  22  inches. 
There  was  a  tube  of  mohair  round  each  wire,  and 
the  wire  ran  inside  that  tube  until  the  overlap, 
and  then  the  two  parts  of  the  wire  were  in  the 
one  tube.  At  the  ends  of  the  wire,  which  pro- 
jected, were  little  knobs,  and  outside  the  mohair 
tube  there  was  a  lashing  to  the  edge  of  the  cover  ; 
the  edges  of  the  cover  had  four  plies  ;  there  were 
two  layers  of  fabric  cemented  together  and  bent 
over  to  form  a  pocket,  and  within  the  pocket 
there  was  a  tape  stretched  right  round  ;  the  cover 
was  stiff,  being  moulded  on  a  frame  in  a  strained 
state  by  vulcanising  the  cover  when  stretched  as 
though  inflated  :  the  overlap  in  one  wire  was 
opposite  in  position  on  the  circumference  to  the 
overlap  of  the  other  wire. 

The  plaintiffs,  owners  of  Welch's  patent, 
brought  an  action  against  the  defendants  for 
infringement.  The  defence  was  that  the  tyie 
complained  of  was  a  "  Wapshare  "  tyre,  and  denied 
infringement  generally. 

Held — that  the  tyre  complained  of  was  in 
several  important  respects  different  from  the 
"  Wapshare,"  which  had  been  held  not  to  be  an 
infringement ;  that  the  wire  of  the"  Clifton"  tyre 
was  really  the  holding  power  ;  and  that  it  held 
the  tyre  on  to  the  rim  by  means  of  its  inextensi- 
bility,  and  that  there  was  an  infringement. 

Decision  of  Kekewich,  J.  (lit  R.  P.  C.  488) 
reversed. 
DuNLOP  Pneumatic  Tyre  Co.,  Ld.  v.  Clifton 

[Rubber  Co.,  Ld..  (1903)  20  R.  P.  C.  293— 

C.  A. 

294.  Action  for  Infringement — Wcll-linown 
Principle — JJiJficulty  of  making  Meter  a  Good 
Practical  Machine  —  Ditticulty  Overcome  by 
Diferent  Means,  earlier  one  of  ichich  loas 
Patented — Xo  Infringement  hy  User  of  Later 
Mean.1 — Costs  of  Appeal  on  Higher  Scale  Be- 
fu.^ed.] — The  owners  of  a  patent  for  "improve- 
ments in  electricity  meters,  parts  of  which 
improvements  are  applicable  to  dynamo  electric 
generators  and  motors,"  sued  the  defendants  for 
infringement. 

Held — that  the  principle  on  which  the 
plaintiffs'  electricity  meter  and  also  the  defen- 
dants' meter  were  subsequently  constructed  was 
well  known,  but  to  make  such  a  meter  as  was 
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thus  known  to  the  public  a  good  practical 
machine  up  to  commercial  requirements  a  diffi- 
culty had  to  be  overcome — the  difficulty  of 
friction.  Mr.  Ilookham,  the  patentee,  sur- 
mounted this  difficulty  chiefly  by  the  use  of  a 
special  communicator — a  very  ingenious  con- 
trivance. So  far  as  the  communicator  was 
concerned  the  defendants'  machine  in  no  wise 
employed  the  same  means  of  overcoming  the 
difficulty  as  those  adopted  by  Mr.  Hookham  ; 
that  the  patentee's  claim  did  not  extend  to  cover 
the  defendants'  magnet  as  used  on  their  brake, 
and  that  the  defendants'  machine  was  no  infringe- 
ment of  the  patent.  Costs  of  appeal  on  the 
higher  scale  refused. 

Decision    of    C.   A.    ((1902)  li)  R.  P.  C.  78) 
affirmed. 

Chamberlaix  and  Hookham,  Ld.,  r.  Brad- 
[PORD  Corporation,  (1903)  20  R.  P.  C.  673— 

H.  L.  (E.). 

295.  Action  for  Infringement  —  Pneumatic 
Tyres.~\ — The  plaintiffs  were  the  owners  of  the 
Welch  patent,  of  which  two  main  features  are 
that  the  cover  is  arch-shaped,  and  is  kept  in  , 
position  by  having  an  inextensible  strand  of 
wire  running  along  its  edge. 

The  defendants    denied    infringement,    their  j 
main  contention   being  that   in  their  tyre   the  • 
edges  were  not  inextensible,  nor  titted  with  end- 
less wires  or  cores,  but  had  merely  a  number  of  ' 
strands  of  yarn   solutioned   together    so   as    to 
strengthen  the  edge. 

Held — that  there  was  only  one  difference  that  i 
could  be  seriously  suggested  between  the  two  } 
tyres,  viz.,  the  use  of  yarns  instead  of  wires  ;  that 
there  appeared  to  be  two  firmly  vroven  cords  of 
21  strands,  virtually  inextensible,  and  that 
they  kept  the  defendants'  tyre  in  position  in 
exactly  the  same  way  as  the  wires  did  the 
plaintiffs'  tyre ;  and  that  there  was  an 
infringement. 

Decision  of  the  Lord  Ordinary  (19  E.  P.  C. 
•384)  affirmed. 

Ddnlop  Pneumatic  Tyre   Co.,  Ld.  r.  New 
[Lamb  Tyre  Co.,  (1903)  20  R.  P.  C.  303— 
Ct.  of  Sess.  (I.  H.).  ; 

(2)  Exposure  Without  Intention  of  Sale. 

296.  Act  id  n  for  Infringement  —  Innocent 
Vendor — User — Pnrt  of  Thing  e.rposed  being  an 
Iiifringing  Article — Serving  nsefnl  Purjwse — 
Inju7iction — Costs.] — If  a  person  uses  an  inven- 
tion to  present  his  goods  for  sale,  and  intending 
the  thing  exhibited  to  represent  what  he  is 
going  to  sell,  and  if  part  of  that  thing  is  an 
article  which  is  an  infringement,  and  is  serving 
a  useful  purpose  during  that  time  by  being 
exhibited  as  part  of  the  machine,  it  is  a  user  of 
the  invention. 

The  defendants,  innocently,  exposed   for  five 
or  six  days  motor  cars  at  the  Agricultural  Hall, 
having    upon    them    infringing    tyres   fully  in- 
ilated.     The  defendants  would  not  have  sold  the  ; 
motor  cars,  even   if   they  effected  a  sale,  with  ' 
these  tyres,  but  would  have  changed  them  before  ' 


actual  delivery  for  "  Grappler; 
entitled  to  use. 


'  which  thev  were 


I      Held — that  there  was  a  use  by  the  defendants 
j  of  the  invention  ;  that  the  plaintiffs  were  entitled 
I  to  40.<.  damages  and  an  injunction  and  costs,  but 
not  solicitor  and  client  costs. 

DUNLOP   P^TEUMATIC   TyRE  CO.,  Ld.,  AND  THE 

[Pneumatic  Tyre  Co.,  Ld.  r.  British  and 

Colonial  Motor  Car  Co.,  Ld.  ;    Same  r. 

M.  DE   Breyne,   (1901)    18   R.    P.  C.  313— 

Ld.  Alverstone,  L.C.J. 

297.  Action  for  Infringement  —  Action  against 
Succe.isire  Vendors  of  Infringing  Article — Costs.] 
— M.  sold  two  bicycles  to  L.  L.  was  a  gentleman 
who  made  electric  light  fittings,  or  fitted  the.n 
up,  and  in  his  shop  he  had  only  one  of  these 
bicycles,  which  he  kept  in  the  window  for  three 
weeks  ;  he  had  it  until  R.,  the  plaintiffs'  detec- 
tive agent,  came  in.  It  was  there  because  L. 
wanted  to  attract  people  to  see  if  he  could  do 
some  electric  business.  R.  came  and  took  off 
the  tyres,  expecting  them  to  be  an  infringement, 
in  the  presence  of  L..  and  took  one  of  the  tyres 
away  and  marked  it.  The  i)laintiff  brought  an 
action  for  infringement  against  the  successive 
vendors  of  the  infringing  bicycle. 

Held — that  the  machine  as  delivered  to  R. 
was  the  same  machine  as  delivered  by  M.  to  L.  ; 
that  the  tyre  sold  was  sold  as  delivered,  and  that 
it  was  an  infringing  tyre  ;  and  the  matter  of 
damages  being  left  in  the  judge's  hands,  he 
awarded  .5.*.  and  ordered  M.  to  pay  the  costs  of 
the  action. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  v.  W.  Ful- 

[ton,  Fair  &   Co.  and  Others,  (1902)   19 

R.  P.  C.  318— Ld.  Alverstone,  L.C.J. 


(3)  Importation,   and    Infringement   by 
Foreigner. 

298.  Goods  inanvfactured  abroad  and  sent  by 
po.'it  to  England.] — A  foreign  manufacturer,  who 
manufactures  goods  abroad  according  to  an 
English  patent,  and  by  the  direction  of  a  cus- 
tomer, posts  a  parcel  containing  such  goods  at  a 
foreign  i)Ost  office  for  conveyance  to  such  cus- 
tomer in  England,  does  not  thereby  infringe  the 
English  patent,  the  sale  and  delivery  having 
taken  place  out  of  this  country. 

Judgment  of  the  C.  A.  affirmed. 

Badische  Anilin-und-Soda  Fabrik  r.  Basle 
[Chemical  Works,  Bindschedler,  [1898] 
A.  C.  200  ;  67  L.  J.  Ch.  141  ;  77  L.  T.  573  ;  14 
T.  L.  R.  82  :  14  R.  P.  C.  919  ;  46  W.  R.  255— 

H.  L.  (E.). 

299.  Process — Use  abroad — '•  Ea-ercise" — Sa'e 
and  Dellrerg  abroad — Xo  Importation  by  Defen- 
dants— Jet  done  not  Unlatiful.]— The  plaintiffs 
commenced  an  action  against  the  defendants  for 
infringement,  and  relied  in  their  particulars  upon 
the  defendants'  transactions  with  reference  to 
certain  parcels  of  saccharin  which  were  ordered 
by  the  defendants  as  commission  agents  or 
merchants  in  1897  from  certain  persons  on  the 
Continent,  and  were  delivered  by  the  vendors  at 


1-208 


PATENTS   AND   INVENTIONS. 


1204 


Miscellaneous  Cases  odnfTingement— Continued.  ] 

foieign  ports  direct  to  the  ortler  of  the  Chemicals  i 
and  Drugs   Company,  Ld.,   of   Manchester,    the  ; 
junchasers.     The    orders    were    given     by    the  I 
Chemicals   and    Drugs    Company,   Ld.,    to    the  [ 
defendants  in   England.     The  goods  were  con-  i 
tracted  to  be  delivered,  and  were  in  fact  delivered  ; 
to    the    company    at    Continental    ports.     The  , 
defendants     got    their     profit     as     commission 
agents  or  merchants  in  res()ect  of  the  transac- 
tions.    One  case  of  saccharin  was  proved  to  be 
manufactured  according  to  the  patented  process. 

Held  (1) — that  there  was  an  infringement. 

Saccliurin     Corporation,    Ld .    v.   Anqlo-Con-  j 
tinental  Chemical    Works,  Id.,  (1900)  48  W.  R. 
444  ;  17  R.  P.  C.  307— Buckley,  J..  No.  78,  supra) 
followed. 

Held  (2) — that  assuming  that  the  importer 
into  this  country  had  infringed,  the  action 
wlioUy  failed,  as  the  acts  done  by  the  defendants 
on  the  Continent  were  not  unlawful  here. 

Sacchaein  Corporation.  Ld.  r.  Reitmeyer 
[k  Co.,  [1900]  2  Ch.  659';  69  L.  J.   Ch.   761  ; 
16  T.  L.  R.  494  ;  17  R.  P.   C.   606  ;  49  W.   R. 
199— Cozens-Hardy,  J.  , 

300.  Englisit  Conipanirs  —  Alleged  Infringe- '\ 
went    in,    EdinhurgJi  —  Jurisdiction    of   Scoto/t 
Courts.] — The   plaintiffs,  an    English  company, 
owned  a  patent  for  {)neumatic  tyres.     The  defen-  , 
dants,  another   English   company,  exhibited  in  ! 
Edinburgh  tyres  made  by  them  and  alleged  to 
Vje  an  infringement  of  the  patent.     The  plain- 
tiffs   brought    an   action   for  interdict    against 
infringement  in  the   Scotch  Courts  ;  theie  was 
no  effectual  service  in  Scotland,  and  it  was  dis- 
puted  whether   the  defendants  had  a  place  of  ' 
business  there. 

Held — that  the  Scotch  Court  had  jurisdiction 
to  interdict  a  foreigner  from  repf'tition  of  a 
ij  II  a  si -delict  within  the  territory. 

ToNi  Ttees,  Ld.  r.  Palmer  Tyre,  Ld.,  (1905)  i 
[22  R.  P.  C.  369— Ct.  of  Sess. 

301.  Contract  in  England — Goods  Made  and 
Delivered  ahroad — Infringement  of  Plaintiffs 
Patent.] — The  defendant,  a  commission  agent 
living  in  England,  entered  into  a  contract  in 
England  with  purchasers  there  to  sell  to  them 
dyes. 

The  goods  were  manufactured  in  Switzerland, 
and  in  accordance  with  the  terms  of  the  contract 
were  there  delivered  to  the  purchaseis,  wlio 
afterwards  imported  them  to  England. 

The  goods  were  made  according  to  a  pro- 
cess protected  by  the  plaintiff's  patent  in 
England. 

Held — that  the  defendant  had  not  infringed 
the  plaintiff's  patent  by  "  making,  using, 
exercising  or  vending  "  within  the  United  King- 
dom, although  probably  the  importation  was  an 
infringement. 

Saccharin  Corporation  v.  Beitmeyer  Si'  Co. 
([1900]  2  Ch.  6.59;  69  L.  J.  Ch.  761;  83 
L.  T.  397-Cozens-Hardy,  J.,  No.  299,  .w^;;y/) 
followed  and  approved. 


Decision  of  C.  A.  ([1905]  2  Ch.  495  ;  74  L.  J.  Ch. 
669  ;  93  L,  T.  350  ;  22  R.  P.  C.  .57.5)  affirmed. 

Badische  Anilin-und-Soda  Fabrik  v.  Hick- 
[SON,  [1906]  A.  C.  419  ;  75  L.  J.  Ch.  621  ;  95 
L.  T.  68  :  22  T.  L.  R.  641  ;  23  R.   P.  C.  433— 

H.  L.  (E.). 

See  also  No.  185,  supra. 

(4)  Repairs  Constituting  new  Article. 

302.  Action  for  Infringement — Injunction.]  — 
The  plaintiffs  brought  an  action  against  the 
defendants  for  infringement  of  their  Welch 
Patent  granted  for  "improvements  in  rubber 
tyres  and  metal  rims  or  felloes  of  wheels  of  cycles 
and  other  light  vehicles."  The  defendant  R. 
l)urchased  from  S.  and  from  others  with  S.'s 
authority  materials  which  enabled  him  to  manu- 
facture and  to  sell  tyres  in  infringement  of  the 
Welch  patent.  Old  tyres,  when  they  came  in  to 
be  repaired  by  R.,  were  ripped  to  pieces,  new 
canvas  was  substituted  for  the  old,  and  when  the 
wires  were  broken  or  in  bad  order,  other  new 
wires  were  taken  from  the  stock  and  inserted 
and  re-covered  in  the  way  in  which  the  Welch 
patent  required  that  they  should  be  covered. 

Held — that  the  old  tyres  were  really  con- 
verted into  new  merchantable  t3a'es  which  were 
put  on  the  market,  and  that  the  defendants 
must  be  restrained  from  infringing  the  Welch 
patent  by  repairing  so  as  to  make  a  new  article, 
the  injunction  to  be  in  the  ordinary  form,  with 
an  inquiry  as  to  damages  and  costs  as  between 
solicitor  and  client. 

DuNLOP  Pneumatic  Tyre  Co.,  Ld.  r.  Holborn 
[Tyre   Co.,  Ld.,   (1901)  18  R.  P.  C.  222— 

Kekewich,  J. 

303.  Action  for  Infringement — Injunction.]— 
Old  and  worn-out  Dunlop  rubber  tjjres  were 
repaired.  In  the  case  of  one  of  them  the  old 
wires  were  used,  everything  else  was  discarded  ; 
the  whole  tyre  was  destroyed  completely,  and 
new  canvas  and  a  new  tread  used  with  the  old 
wires,  so  as  to  make  it  an  absolutely  new  tyre. 
In  the  case  of  the  other  tyres  the  old  canvas  was. 
kept,  but  as  it  was  not  strong  enough  to  resist 
the  strain,  it  was  covered  all  over  with  canvas^ 
surrounding  the  wires,  and  was  sewn  all  round 
the  edges  of  the  rim,  thereby  giving  a  new 
resisting  material  for  the  tyre.  In  addition  to 
that  the  whole  of  the  material  was  covered  with 
new  treads. 

Held— that  the  patent  had  been  infringed. 

Dunlop  Pneumatic  Tyre  Co.,  Ld.  r. 
[Excelsior  Tyre  Cement  and  Rubber. 
Co.  and  Barker,  (1901)  18  R.  P.  C.  209 

Channell,  J.. 
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PAWNBROKERS 
PLEDGES. 


AND 


1.  False  Deelarativa  —  Pledtje  ahovf  £10. — 
Paicnbrokers  Act,  1872  (35  &  '3()  Vict.  c.  9.S), 
iv.  2'.*.]— Making  a  false  tleclaratioii  with  refer- 
ence to  a  pledge  above  the  value  of  £10  is  not 
an  offence  within  sect.  29  of  the  Pawnbrokers 
Act,  1872. 

Eeg.  r.  Teegonikg.  (1899)  63  J.  P.   504— The 
[Recorder,  C.C.G. 

2.  Licence  —  Justices'  Certificate — Exentption 
■ —  "  Successor  " — New  Prentises  —  Pawnhruhers 
Act,  1872  (35  &  36  Vict.  c.  93),  s.  39.]— By 
sect,  39  of  the  Pawnbrokers  Act,  1872,  a  pawn- 
broker's licence  shall  not  be  granted  to  any 
person  except  on  the  authoritj'  of  a  certihcate  of 
justices,  "  save  that  it  shall  not  be  necessary  for 
any  person  being  at  the  commencement  of  this 
Act  a  licensed  pawnbroker,  or  for  his  executors, 
administrators,  assigns,  or  successors,  to  obtain 
such  a  certificate." 

Held — that  the  above  exemption,  although 
it  gives  to  a  person,  not  himself  licensed  at  the 
commencement  of  the  Act,  but  the  "  successor  " 
of  a  pawnbroker  who  was  so  licensed,  the  right 
to  carry  on  that  pawnbroker's  business  without 
taking  out  a  certificate  of  justices,  does  not 
permit  him  to  open  a  new  business  without  such 
certificate. 

B.  v.  Co niniissi oners  of  Inland  Pcrentic 
{Ohlsons  Case:)  (J\>i\\\]  1  Q.  B.  485;  00  L.  J. 
Q.  B.  376  ;  55  J.  P.  117  :  61  L.  T.  57  ;  39  W.  R. 
317 — Div.  Ct.)  discussed. 

The    Kikg    /■.    Commissioners    of    Inland 

[Revenue  ;  Ex  parte  Silvester,  [1907]   1 

K.  B.  108  ;  76  L.  J.  K.  B.  11  :  71  J.  P.  SQ  ;  96 

L.  T.  201  ;  23  T.  L.  R.  83— Uiv.  Ct. 

3.  Loss  of  Pledije  —  Ne(jlect  to  Deli  re r  — 
'■'  Reasonalde  L-rcuxe" — Pawnhroltcrs  Act,  1872 
(35  &  36  Vict.  c.  93),  s.  31.]— The  respondent 
pledged  a  sewing  machine  with  the  appellants, 
who,  while  acting  honestly  in  the  matter,  lost 
the  respondent's  sewing  machine,  and  being  no 
longer  in  possession  of  it  neglected  to  give  it  up 
to  the  respondent  on  her  tendering  the  principal 
sum  and  profit  within  one  year  of  the  date  of  the 
pledge. 

Held — that  the  appellants  were  not  without 
reasonable  excuse  for  their  failure  to  deliver  up 
the  pledge  and  that,  therefore,  they  had  com- 
mitted no  offence  against  sect.  31  of  the  Pawn- 
brokers Act,  1872. 

Allworthy  &  Walker  r.   Clayton.   [1907] 

[2  K.  B.  685  ;  76  L.  J.   K.   B.    934  ;  71   J.    P. 

20  :  96  L.  T.  31— Div.  Ct. 

4.  Pawning  Stolen  Chattel  —  Con  fiction  of 
Pawner  of  Larceny  of  the  Chattel — Subsequent 
Remedy  of  Paicnhroher — Pawnbrokers  Act,  1872 
(35  &  36  Vict.  c.  93),  s.  33.]— Where  a  p'jrson 
steals  a  chattel  and  unlawfully  pawns  it  with  a 
pawnbroker,  and  is  subsequently  prosecuted  for 
larceny   of   the  chattel  and   is    convicted,    the 


pawnbroker  does  not  thereby  lose  the  remedy 
given  by  sect.  33  of  the  Pawnbrokers  Act,  1872, 
because  the  pawner  has  been  convicted  of 
larceny  of  the  chattel  by  the  owner  of  the 
chattel, 

PiCKFORD   r.    CORSI,  [1901]  2   K.    B.    212;  70 

[L.  J.  K.  B.  710  :  65  J.  P.  628  :  49  W.  R.  537  ; 

84  L.  T.  627;  19  Cox,  C.  C,  712— Div,  Ct. 

5.  Person  Pawning  toithimt  Authority — Paivn- 
hroliermay  Prosecnteundersect.'i'iofPawnhrohers 
Act,  1872.]— By  sect.  33  of  the  Pawnbrokers 
Act,  1872,  it  is  enacted  that  if  a  person  know- 
ingly pawns  with  a  pawnbroker  anything  being 
the  property  of  another  person,  the  pawner  not 
being  employed  or  authorised  by  the  owner 
thereof  to  pawn  the  same,  he  shall  be  guilty  of 
an  offence  against  the  Act, 

Held — that  the  pawnbroker  is  entitled  to 
prosecute  under  this  section. 

Faucett  v.  Bierman,  (1898)  14  T.  L.  R.  148— 

[Div.  Ct. 

6.  Purchase  at  Auction  —  Absolute  Title  — 
Paivnhrohers  Act,  1872  (35  &  36  Vict.  c.  93), 
s.  19.] — A  purchase  by  a  pawnbroker  under 
sect.  19  of  the  Pawnbrokers  Act,  1872,  does  not 
give  him  an  absolute  title  as  against  all  the 
world. 

Burrows   /-.   Barnes,  (1900)  82  L.  T.  721— 

[Div.  Ct. 

7.  Restitution  Order — Stolen  Property — Order, 
on  Ap2)lication  of  Police,  for  Return  to  Owners 
by  Paicnbroher  of  Stolen  Goods  on  Payment  of 
Amount  advanced  to  Thief — Action  of  Petinve 
aqa i nst  Pawnbrolters —  Wheth er  Ba rred — Pawn- 
brohers  Act,  1872  (35  &  36  Vict.  c.  93),  s.  30.]  — 
An  agent  of  the  plaintiffs  for  the  sale  of  jewellery 
pawned  certain  of  their  goods  with  the  defen- 
dant, a  pawnbroker,  and  was  subsequent!}'  con- 
victed of  larceny  as  a  bailee.  After  the  conviction, 
on  the  application  of  the  police  the  justices 
made  an  order  under  sect.  30  of  the  Pawnbrokers 
Act,  1872,  for  the  deliverj^  up  of  the  goods  by  the 
defendant  to  the  plaintiffs  on  their  paying  to  the 
defendant  the  amount  of  money  advanced  on 
the  stolen  goods.  The  plaintiffs  <lid  not  ask  for 
the  order,  and,  though  represented,  did  not  object 
to  its  being  made,  but  subsequently  obtained 
judgment  in  an  action  of  detinue  against  the 
defendant  in  the  county  court  for  the  return  of 
the  goods. 

Held — that  the  plaintiffs  were  not  debarred 
from  their  action  of  detinue  by  the  order  made 
under  sect.  30  of  the  Pawnbrokers  Act,  1872. 

Leicester  &  Co.   r.   Cherryman,    [1907]   2 

[K.  B.  101  :  76  L.  J,  K.  B.  678  ;  71  J.  P.  301  ; 

96  L.  T.  784  ;  23  T.  L.  R.  444— Div.  Ct. 
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PEDIGREE. 

See  Evidence  ;   Sale  of  Land. 


PEDLARS. 

See  Markets  and  Fairs. 

PENALTY. 

See  Criminal  Law  and  Procedure 
Damages. 


PENSION. 

See  Pankruptcy  and  Insolvency. 

PERJURY. 

See  Criminal  Law  and  Procedure. 
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PERPETUITIES. 

I.     Accumulations 
IL  Perpetuities  . 
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And  i^ee  Charities,  28,  30,  88,  39  ; 
Companies,  (i  ;  Landlord  and 
Tenant,  43,  193;  Wills,  296-305. 

I.  ACCUMULATIONS. 

1.  ApplieatUin  of  Bentx  to  effect  PoUcij  of  In- 
surance—  Secur'nifj  llephiceinent  of  Cajntal — 
AccumulatUms  Act,  180<)  (39  &  10  Geo.  3,  c.  98).] 
— A  testator  directed  his  trustees  to  set  apart 
during  the  residue  of  the  term  (thirty-three 
j-ears)  upon  which  he  held  certain  leasehold 
houses  a  yearly  sum  out  of  the  rents,  which  he 
directed  his  trustees  to  pay  and  apply  in  or 
towards  effecting  and  keeping  on  foot  a  policy 
©f  insurance  to  secure  the  replacement  at  the 


termination  of  the  said  term  of  the  capital  that 
would  be  lost  through  not  selling  the  leaseholds. 

Held—  that  the  direction  was  not  void  under 
the  Accumulation  Act,  1800,  as  all  the  testator 
did  was  to  direct  that  the  property  should  not 
be  diminished. 

In  re  Gardiner  ;  Gardiner  r.  Smith,  [1901] 
[1  Ch.  697  :   70  L.  J.  Ch.  4U7— Buckley.  J. 

2.  Conthigent  Life  Intercut — Accuninlntiun-s  of 
Snrijlun  Income  dnring  Jllnoriti/ — Held  for  tlie 
"  Benefit  of  tlie  I'erson  ir/io  Vltiniately  Becomes 
Entitled  to  the  I'ropertij  from  icltich  tlie  Same 
Arise" — Concojaneinii  mid  Ldiv  of  Property 
Act,  1881  (14  &  45  Vict.  c.  41),  s.  43,  .mh-s.  2.]  — 
A  testator  by  his  will  directed  his  trustees  to 
hold  a  portion  of  his  residuary  trust  funds 
(resulting  from  conversion  of  his  estate)  upon 
trust  for  his  children,  who  being  daughters  should 
attain  twenty-one  or  marry,  to  be  divided  between 
them  in  equal  shares,  and  to  retain  the  share  of 
each  daughter  upon  trust  to  pay  the  income  to 
the  daughter  for  life,  and  after  her  death  for  her 
children.  The  testator  died  in  1890,  and  his  two 
daughters  respectivelv  attained  twentv-one  on 
February  10th,  1899,'  and  October  2l"st.  1901. 
During  the  infancy  of  those  daughters  accumula- 
tions of  income  arose  from  those  shares.  The  two 
daughters  took  out  an  originating  sununons  for 
the  determination  of  the  qiiestion  whether  they 
were  respectively  entitled  to  these  accumula- 
tions. 

Held — that  under  the  gift  the  income  was 
accessory  to  the  capital,  and  belonged  con- 
tingently to  the  legatees  in  whose  favour  the 
contingent  gift  was  made  ;  that  the  accumula- 
tions were  to  be  held  for  the  benefit  of  the 
persons  who  •■  in  the  events  which  happened  " 
became  entitled  to  the  •'income'"  from  the 
accumulation  of  which  the  accumulations  arose. 
and  this  was  the  way  in  which  the  words  of 
sub-sect.  2  of  sect.  43  of  the  Conveyancing  and 
Law  of  Property  Act.  1881,  were  to  be  read  : 
and  that  the  plaintiffs  who  in  the  events  which 
had  happened  were  entitleil  to  income,  were 
entitled  to  the  accumulated  sums. 

In  re  Scott,  Scott  r.  Scott.  [1902]  1  Ch.  918  : 

[71    L.  J.  Ch.  475  :   .50  W.  R.  454  :  86  L.  T. 

348  :   18  T.  L.  E.  470— Buckley,  J. 

3.  Dehtx  p<iid  out  (f  Copittil — Prorision  for 
Becoupment  out  of  Acruni uhtted  Fund — Accumn- 
httions  Act,  1800"(39  &  40  Geo.  3,  c.  98),  .s\  2.]— 
A  provision  for  accumulating  income  to  recou}) 
a  capital  fund  a|ipIiod  in  payment  of  debts  is 
not  a  provision  for  ))ayment  of  debts  within  the 
meaning  of  sect.  2  of  the  Accumulations  Act, 
1800. 

Teicnrt  v.  Lawxon  ([1874]  L.  R.  18  Eq.  490  : 
43  L.  J.  Ch.  673  ;  22  W.  R.  .^22)  followed. 
In  re  Heathcote.  Heathcote  v.  Trench, 

[1904]  1  Ch.  826  ;  73  L.  J.  Ch.  543  ;  90  L.  T. 

506 — Eady,  J. 

4.  Direction  to  Accumnhitc  Surplus  Income 
bei/ond  y'icenty-one  Years—Incoine  if  Accumnla- 
tiiins-  Itexiduc-  Tcmint  for  Life — Accumulations 
Act.   ISOO  (39  .V:  40  (ieo.  3.  r.  98).]— A  testator 
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Accumulations — Continued, 

devised  two  freehold  houses  specifically,  and  he 
directed  the  income  of  these  two  houses  to  go  to 
the  extent  which  his  trustees  thought  fit  for  the 
maintenance  of  a  daughter  of  unsound  mind, 
with  an  accunuilation  of  the  suri)lus  income. 
The  residuary  property  of  the  testator  was  given 
to  trustees  upon  trust  to  convert  all  excepting 
lands  and  houses,  and  to  invest  and  pay  the 
income  to  the  tenant  for  life  with  remainders 
over. 

Held — that  the  accumulation  of  the  surplus 
income  of  the  two  houses  was  bad  beyond  twenty- 
one  years,  and  that  the  surplus  income  so  let 
loose  fell  into  the  residue  by  reason  of  the 
Thellusson  Act  (Accumulations  Act,  1800),  and 
was  to  be  invested  by  the  trustees,  and  only  the 
income  arising  therefrom  was  to  be  paid  to  the 
tenant  for  life. 

Crawlei/  v.  CruirJei/  ((1835)  7  Sim.  427  :  40 
K.  R.  170)  and  O'XeU'w.  Lucas  ((1838)  2  Keen, 
313)  followed. 

In  re  PhUUp.t  ((1880)  49  L.  J.  Ch.  198  ;  28 
W.  R.  340 — Malins,  V.-C.)  disapproved. 

In  re    Pope,    Sharp    v.  Marshall,    [1901] 
[1   Ch.  64  ;    70   L.  J.  Ch.  2(!  ;    49  W.  R.  122— 

Farwell,  J. 

5.  Partial  Accumulation  of  Income. — At  the 
End  of  Ten  Yearx  Accumulation  to  he  inrested  in 
Real  Estate — '•  Land" — Accumulation  Act,  1892 
(55  &  56  Vict.  c.  :>S)— Interpretation  Act.  1889 
(.52  &;  53  Vict.  <•.  63),  .s.  3.] — A  testator  devised 
his  mining  property  upon  trust,  after  paying 
certain  charges,  to  invest  the  rents  and  annual 
income  thereof  in  the  parliamentary  stocks  or 
funds  of  the  United  Kingdom  for  the  period  of 
ten  years,  to  be  computed  from  his  death,  and 
during  that  period  to  pay  the  interest  arising 
from  such  investments  to  his  nephew  A.  B.  He 
then  directed  •'  that  at  the  expiration  of  that 
period  the  whole  of  such  investments  be  trans- 
ferred or  paid  to  my  nephew,  A.  B.,  if  he  be 
living ;  but  if  he  be  dead  at  such  expiration, 
then  the  same  shall  be  invested  in  the  purchase 
of  real  estate,  so  as  to  go  along  with  my  estate  at 
AVhittle." 

Held  —  that  the  direction  to  lay  out  the 
investments  at  the  expiration  of  ten  years,  if 
A.  B.  be  then  dead,  in  the  purchase  of  real 
estate  was  bad,  and  that  A.  B.  took  the  rents  so 
directed  to  be  accumulated. 

In  order  to  ascertain  the  meaning  of  the  words 
"for  the  purchase  of  land  only"  in  the  Accumu-  , 
lations  Act,  1892,  recourse  must   be  had  to  the  j 
Interpretation  Act,  1889,  s.  3,  which  does  not 
confine  the   meaning  of   the   word   "land"   to 
corporeal  hereditaments. 

Dictum  of  Chitty,  J.,  in  In  re  Bauson  ((1895) 
13  R.  633)  questioned. 

In  re  Clutterbuck,  Fellowes  r.  Fellowes, 

[1901]  2  Ch.  285  ;  70  L.  J.  Ch.  614  ;  49  W.  R. 

583  ;  84  L.  T.  757— Byrne,  J. 

6.  Period  AUo/cable — Jfinoriti/  of  Person  ic/io, 
if  of  Full  Age,  would  be  entitled  to  llents  and 


Profits — Person  Born  after  Testator's  Bcath — 
Accumulations  Act,  1800  (39  &  40  Geo.  3,  c.  98), 
•S'.  1.] — A  direction  in  a  will  to  accumulate  the 
income  of  property  during  the  minoi-ity  of  a 
living  person's  child  who  is  not  born  or  en  ventre 
sa  mere  at  the  death  of  the  testator,  but  who  if 
born  and  of  a  full  age  would  for  the  time  being 
be  entitled  to  the  income  so  directed  to  be 
accumulated,  is  valid  under  the  Accumulations 
Act,  1800.  The  fact  that  the  person  during 
whose  minority  the  accumulations  are  directed 
to  be  made  takes  only  a  defeasible  title  to  part 
thereof  does  not  aflEect  the  question. 

Haley  v.  Bannister  ((1819)  4  Madd.  275)  and 
Jagaer  v.  Jagger  ((1883)  25  Ch.  D.  729  ;  53 
L.  J.  Ch.  201  ;  49  L.  T.  667;  32  W.  R.  284— 
Kay,  J.)  discussed. 

IN  re  Cattell,  Cattell  v.  Cattell,  [19071 

[1    Ch.  567  ;  76  L.  J.  Ch.  242  :  96  L.  T.  6121 

23T.L.R.  331 -Neville,  J. 

7.  Remoteness — Portions — Gift  to  Children 
as  a  Class — Period  of  Ascertainment — Period  of 
Birision  —  Accumulations  Act,  1800  (39  &  40 
Geo.  3,  c.  98),  s.  2.]— S..  who  died  in  1888,  directed 
his  trustees  to  set  aside  a  yearly  sum  of  &  24  out 
of  the  income  of  his  residuaiy  estate  ■'  while  and 
so  long  as  there  shall  be  a  child  of  my  daughter 
S.  A.  for  the  time  being  under  the  age  of  twenty- 
one  years,"  to  invest  the  same  and  accumulate 
the  income,  and  hold  the  accumulated  funds  in 
trust  for  such  of  S.  A.'s  children  as,  being  sons, 
should  attain  twenty-one,  or,  being  daughters^ 
should  attain  that  age  or  marry,  in  equal  shares, 
the  shares  to  be  vested  interests  and  to  be  pay- 
able to  sons  at  twenty-one,  and  to  daughters  at 
twenty-one  or  upon  marriage. 

Subject  as  aforesaid,  he  directed  the  trustees  to 
pay  the  income  of  his  residuary  estate  to  S.  A.  for 
life,  and  after  her  death  to  H.,  her  husband,  for 
life  ;  but  if  S.  A.  should  survive  H.,  the  trustees 
were  to  pay  to  her  for  the  rest  of  her  life  the 
whole  income  of  the  residuary  estate,  and  were 
t(i  no  longer  set  apart  the  annual  sums. 

S.  A.  and  H.  sun-ived  the  testator,  and  had 
three  children  born  in  his  life-time  and  two  born 
after  his  death  :  the  eldest  child  was  already 
twenty-one,  the  youngest  was  born  in  1896. 

Held  —  (1)  that,  apart  from  the  possibility 
of  H.  djing  in  S.  A.'s  life-time  or  other  children 
being  born,  the  period  of  aggregation  and  accumu- 
lation was  to  continue  so  long  as  any  one  of  the 
five  children  (whenever  born)  was  under  the  age 
of  twenty-one.  (2)  That,  as  the  accumulated  fund 
was  a  "  portion,"  the  direction  to  accumulate 
was  valid. 

Beech  v.  Lord  St.  Vincent  ((1850)  3  De  G. 
&  Sm.  678)  followed. 

(3)  That  the  class  of  children  was  not  closed 
when  the  eldest  attained  twenty-one,  and  that 
the  fund  was  not  divisible  until  the  end  of  the 
period  of  accumulation. 

Watwn  V.  Young  ((1885)  28  Ch.  D.  436  :  54 
L.  J.  Ch.  502— Pearson,  J.)  followed. 

In  re  Stephens,  Kilby  r.  Betts,  [1904]  1  Ch. 

[322  :  73  L.  J.  Ch.  3 ;    52  W.  R.  89 ;  91   L.  T. 

167 — Buckley,  J. 
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8.  Accininihifion  iif  Income  —  Ileiiiotcnefts  — 
Disc  ret  iona  ri/  7  Vw.sf  for  Ma  inteiiii  /ice —  ( 'onxtrnc- 
tion.] — B.  left  certain  real  and  personal  property 
to  trustees  upon  trust  to  apply  the  income  in 
such  proijortions  and  such  manner  as  they  shoidd 
in  their  absolute  discretion  deem  best  for  the 
support  of  "my  son  W.  B.  and  his  wife  and 
children  or  any  of  them,"  or  to  accumulate  the 
same  or  any  jjart  thereof  for  the  benefit  of  the 
children  of  W.  B.  who  should  becimie  entitled 
in  the  corjmn  of  the  trust  i)roperty  under  the 
trust  thereinafter  declared.  Subject  to  such 
discretionary  trust,  the  trustees  were  directed  to 
pay  the  income  to  W.  B.  for  life,  and  to  his 
widow  during-  her  life  or  widowhootl,  and  after 
the  death  of  the  survivor  or  the  widow's  re- 
man-iage  to  hold  the  corpux  and  income  in  trust 
for  W.  B.'s  children  who  should  attain  twenty- 
one. 

Held — (1)  that  the  discretionary  trust  for 
maintenance  was  limited  to  W.  B.'s  life-time  ; 
and  (2)  that,  if  not  so  limited,  it  was  void 
for  remoteness. 

The  headnote  to  Goeding  v.  Read  ((1853)  4 
D.  M.  &  G.  510)  does  not  correctl}'  represent  the 
effect  of  that  decision. 

In  re  Watson  ([1892]  W.  N.  192— Chitty,  J.) 
and  In  re  Wise  ([1896]  1  Ch.  281  :  f..i  L.  J.  Ch. 
281  ;  44  W.  R.  310  ;  73  L.  T.  743— North,  J.) 
not  followed. 

In  re  Blew,  Blew  v.  Gu>fXER,  [190(j]  1  Ch. 

[624  ;    75  L.  J.  Ch.  373  ;    54  W.  R.  481  ;  95 

L.  T.  382— Warrington,  J. 


9.  Trust  to  accumulate  Surplus  Income  Ijeyond 
Twentij-one  Years — Devolution  of  Accumulations 
^Intestacy— Accumulations  Act,  1800(39  &  40 
Geo.  3,  6'.  98).] — A  testator  directed  that  his 
trustees  should  hold  his  trust  estate  upon  trust 
to  pay  out  of  the  clear  income  thereof  an  annuity 
to  his  niece  during  her  life,  and  directed  that 
the  surplus  income  of  his  trust  estate  should 
accunmlate  and  be  invested  until  the  death  of 
his  said  niece,  and,  subject  and  without  prejudice 
to  the  trusts  and  prdvisions  aforesaid,  his  trust 
estate  should  be  held  upon  trust  for  all  and 
every  the  children  or  child  of  his  said  niece 
living  at  his  decease,  or  born  afterwards,  who 
should  attain  the  age  of  twenty-one  years,  or 
who  dying  under  that  age  should  leave  issue 
living  at  his  or  her  decease,  to  be  divided  between 
or  amongst  such  children,  if  more  than  one,  in 
equal  shares  as  tenants  in  common  ;  and  in  case 
there  should  be  no  child  of  his  said  niece  who 
should  attain  twenty-one  or  who  dying  under 
that  age  should  leave  issue  living  at  his  or  her 
<lecease,  then,  subject  and  without  prejudice  to 
the  trusts  and  pnivisions  aforesaid,  his  trust 
estate  should,  after  the  death  of  his  niece,  and 
the  failure  of  issue,  be  held  in  trust  as  to  one- 
third  part  for  his  seven  named  cousins  and  as 
to  the  remaining  tvvo-thirds  upon  trust  for  the 
trustees  of  Oldham  Blue  Coat  School. 

Held — that   the   testator's   cousins   and    the 
trustees  of  the  school  were  not  entitled  to  the 


surplus  income  from  the  expiration  of  the  twenty- 
one  years  to  the  death  of  the  niece,  but  that  it 
devolved  as  on  an  intestacy,  the  Thellussun  Act 
being  applicable. 

Weatherall  v.  Tlionihunih  ((1878)  8  Ch.  D. 
261  ;  47  L.  J.  Ch.  <i5S  ;  26'  W.  R.  593 ;  39  L.  T. 
9 — C.  A.)  followed,  as  it  was  not  overruled  by 
Wharton  v.  Masterinun,  [1895]  A.  C.  186  ;  64 
L.  J.  Ch.  369  ;  43  W.  R.  449 ;  72  L.  T.  431  :  11 
R.  169— H.  L.  (E.). 

Held,  also,  that  the  testator  intended  tiiat 
the  accumulations  of  the  surplus  income  should 
form  part  of  the  trust  estate  and  go  to  the  pers(jns 
who  would  ultimately  take  the  capital  of  the 
estate. 

In  re  Travis,  Frost  v.  Greatorex,  [19(H)] 

[2  Ch.  541  ;  69  L.  J.  Ch.  663  ;  49  W.  R.  38  ; 

83  L.  T.  241— C.  A. 

10.  Will  made  hefore  1892— Testator  Dijimj 
after  1892 — Whether  Accumulations  Act,  isyi, 
applies — "  Dispose  of' — Accumulations  Act,  1892 
(55  &  56  Vict.  c.  58).] — In  construing  the  Accumu- 
lations Act,  1892,  a  '•  disposition  "  of  property 
by  will  means  a  disposition  by  will  coupled  with 
and  made  operative  and  irrevocable  by  the 
testator's  death. 

Therefore  the  Act  applies  to  a  will  made  before 
1892,  if  the  testator  dies  after  that  date,  and  a 
trust  for  accumulation  in  such  will  is  void  if  it 
contravenes  the  limitatinns  prescribed  by  the 
Act. 

In    re    Baroness    Llano ver,    Herbert    c, 

[Freshfield.  [1903]  2  Ch.  330;  72  L.  J.  Ch. 

729  :  51  W.  R.  (;15  ;  88  L.  T.  856  ;  19  T.  L.  R. 

524— Farwell,  J . 

11.  PERPETUITIES. 

11.  ^if/solute  Crift  if  Personalti/ — Subsequent 
(rift  orer  ajter  Death — Doctrine  of  Perpetuities 
— Splitting  up  Gift — Intestacy.^ — A  testator  by 
his  will  gave  his  residuary'  estate,  which  con- 
sisted wholly  of  jicrsonaltj'-,  to  trustees  upon 
trust  for  investment  and  payment  of  the  inc(»me 
to  his  wife  during  her  life,  and  after  her  death 
■'  upon  trust  to  be  divided  into  five  equal  portions 
which  1  allot  in  the  manner  following "  :  To 
S.  D.  (a  married  woman)  he  gave  two  of  such 
portions,  and  the  remaining  three  portions  he 
gave  to  other  jiersons  :  ''  but  it  is  my  will  and 
mind  that  the  two-fifth  jiortions  allotted  to  the 
said  S.  D.  shall  remain  in  trust,  and  that  she 
shall  be  entitled  to  take  only  the  interest  and 
annual  proceeds  of  the  shares  so  bequeathed  to 
her,  during  her  natural  life  and  for  her  sole  and 
separate  use,  indeitendent  of  her  present  or  any 
future  husband,  l>ut  without  power  of  antici- 
pation ;  and  from  and  after  lier  decease  in  trust 
for  tiie  benefit  of  any  cliild  or  children  born 
unto  her  .  .  .  upon  his,  lier  or  tiieir  attaining 
the  age  of  twenty-five  years  if  a  son  or  sons,  cr 
if  a  daughter  or  daughters  upon  her  or  their 
attaining  the  age  of  twenty-one  years  or  upon 
her  or  their  marriage  .  .  .  but  in  default  of  any 
such  issue,  then  and  in  that  case  the  said 
two-fifths  .  .  .  shall  go  and  be  divided  .  .  . 
among  the  children  of  my  brother  C.  .  .  .  to 
be  equally  divided  among  such  children  payable, 


1213 


PEEPETUITIES. 


1214 


Perpetuities—  ContUi  ued. 

if  a  sou  or  sons,  upon  their  attaining  the  age  of 
twenty-five  years,  and  if  a  daughter  or  daughters 
upon  her  or  their  attaining  the  age  of  twenty-one 
years  or  upon  her  or  their  marriage." 

S.  D.  died  without  ever  having  liad  any 
children. 

Held — that  the  gift  over  of  the  two-fifths  was 
obnoxious  to  the  doctrine  of  perpetuities,  and  it 
could  not  be  split  up  into  component  parts  or 
alternatives. 

Ecers  v.  ChaUls  ((18.39)  7  H.  L.  C.  531  :  29  '■ 
L.  J.  Q.  B.  121)  distinguished.  ' 

Held,  also,  that  the  gift  of  the  two-fifths  to  j 
S.  D.  was  absolute  in  the  first  instance  and  that 
all  the  other  trusts  of  it  disappeared  because  thej"  '< 
were    invalid,     and    therefore     the     two-fifths 
belonged  to  S.  D.  absolutely,  and  did  not  pass 
to  the  testator's  next  of  kin  as  on  an  intestacy. 

Lassence  v.  Tierney  ((1849)  1  Mac.  &  G.  5ol)  '• 
distinguished. 

Decision  of  C.  A.  [1901]  1  Ch.  482  ;  70  L.  J.  Ch.  ' 
114  ;  84  L.  T.  1G3,  affirmed.  j 

In  re  Hancock,  Watson  v.  Watson,  [1902]  j 

[A.  C.  14;  71  L.  J.  Ch.   149  ;  50  W.  R.  321  ;  I 

85  L.  T.  729— H.  L.  (E.).  j 

12.  Charity — Gift  to  Oth'eef's  Regimental  Mess  j 
to  mai)itain  a  Library — Cieneral  Public  Purpose 
—Plate— Gift  for  old  Officers— iS  Eliz.  c.  4.]—  j 
A  soldier  testator  gave  the  residue  of  his  person-  j 
alty  upon  trust  for  the  officers'  mess  of  his  regi-  i 
ment,  to  be  invested  and  the  income  applied  in 
maintaining  a  librarj^  for  the  mess  for  ever,  any 
surplus  to  be  expended  in  the  purchase  of  plate. 
He  also  directed  that  two  houses  (leaseholds  and 
part  of  the  residue)  should  be  for  the  use  of  old 
officers  of  the  regiment  at  a  small  rent  for  their 
lives. 

Held — (1)  that  the  first  was  a  good  charitable 
gift  as  being  for  a  general  public  purpose 
tending  to  increase  the  efficiency  of  the  army  and 
aid  taxation. 

Sfinble,  also,  it  might  be  supported  as  a  "  set- 
ting out  of  soldiers "  within  the  meaning  of 
43  Eliz.  c.  4. 

{2)  That  the  gift  of  the  houses  was  void  for 
perpetuity,  and 

(3)  that  they  did  not  fall  back  into  residue, 
but  were  undisposed  of. 

In  re  Good,  Harrington  v.  Watts.  [1905] 

[2  Ch.  60  ;  74  L.  J.  Ch.  512  ;  53  W.  R.  476  ;  92 

L.  T.  796  ;  21  T.  L.  R.  450— Farwell,  J. 

13.  Co>itract  to  Convey  Land — Rule  against 
Perpetuities — Charity — Specific  Performance  — 
Damages  for  Breach  of  Contract. ~\ — The  iiwner  (if 
land  demised  it  to  a  local  authority  for  the  term 
of  thirty  years  at  a  rent,  the  land  to  be  used 
solely  as  a  public  park,  and  the  lease  contained 
a  covenant  in  the  form  of  a  declaration  that  if 
the  local  authority  should  be  desirous  at  any 
time  during  the  term  of  purchasing  the  fee 
simple  they  coidd  do  so  upon  giving  six  months' 
notice  and  paying  a  certain  sum.  About  one 
jear  before  the  lease  expired  the  local  authority  I 


gave  notice  to  purchase  the  fee.  The  executois 
and  devisees  under  the  will  of  the  owner,  who 
had  died,  refused  to  convey  upon  the  ground 
that  the  covenant  purported  to  create  an  interest 
in  laud  which  was  void  for  remoteness.  The 
local  authority  brought  an  action  for  specific 
l)erformance  or  for  damages  for  breach  of 
covenant. 

Held — that  though  the  purpose  for  which  the 

j  land  was  to  be  assigned  was  charitable,  as  the 

1  interest  of  the  charity  did  not  become  effective 

until  the  ha{)pening  of  a  future   event    which 

;  might  happen  at  a  period  of  time  more  distant 

'  than    a  life  or  lives   in    being  and  twenty-one 

j  years   afterwards,  the  limitation  was   void   for 

remoteness,  and  specific  performance  would  not 

I  be  granted  ;  but  that  the  contract  to  convey  the 

land  was  not  void  either  at  common  law" or  in 

equity,   and  that  therefore  the   local  authority 

were  entitled  to  damages  for  breach  of  it. 

i  Worthing  Corporation  v.  Heather,  [1906] 
[2  Ch.  532  ;  75  L.  J.  Ch.  761  ;  22  T.  L.  R. 
750:    4    L.   G.    R.    1179;    95     L.    T.    718    - 

Warrington,  J. 

14.  Exercise  of  Power  —  Poiver  to  Appoint 
among  Children— Appoint  ment  of  Income  to  Two 
Children  Equalhj  and  to  Surrirur  for  Life — ■ 
Contingent  Remainder.']  —  In  1844  by  G."s 
marriage  settlement  realty  was  settled  to  her  use 
for  life,  and  after  her  death  to  her  children  in 
such  shares  and  manner  as  she  might  devise  the 
same.  G.  died  in  1877,  having  by  her  will 
devised  the  yearly  income  of  the  settled  realty 
to  be  equally  divided  between  L.  and  A.,  her 
only  two  children  born  in  1846  and  1852 
respectively,  "during  their  respective  lives,"' 
directing  that  "in  the  event  of  the  death  of 
either,  the  survivor  shall  receive  the  whole 
income  "  ;  on  the  survivor's  death  the  estate  was 
to  be  sold,  and  the  proceeds  divided  between  the 
children  of  L.  and  A. 

Held— that  the  gift  was  void  as  infringing 
the  rule  against  perpetuities,  i)ecause  the  gift  to 
the  survivor  was  only  a  contingent  one,  and  the 
survivor  might  be  a  person  not  ascertainable 
within  twenty-one  years  from  G.'s  death. 
Whitby  r.  Von  Luedeeke,  [1906]   1  Ch.  783  ; 

[75  L.  J.  Ch.  359  ;  54  W.  R.  415  ;  94  L.  T.  432 

— Buckley,  J. 

15.  Gift  of  Minerals  under  Peri.ied  Farm 
"  (/■  tliey  should  be  worked  " — Rule  as  to  Perpetui- 
ties.]—You  cannot  have  an  executory  interest 
to  arise  on  a  future  event  if  the  event  be  one 
which  may  not  happen  within  the  limit  of  the 
rule  as  to  perpetuities. 

Under  the  will  of  a  testator,  who  died  in  1858, 
a  freehold  farm  was  given  to  his  wife  for  life,  to 
his  son  for  life,  with  remainder  to  his  grandson 
in  fee.  The  wife  died  in  the  lifetime  of  the 
testator.  Under  a  codicil  the  son  and  two  of 
his  sisters  were  to  take  equal  shares,  and  he 
directed  that  "if  the  minerals  under  the  devised 
property  "  were  worked,  then  the  proceeds  were 
to  go  in  a  certain  way. 

Held — that  there  was  no  present  gift  at  all, 
but  an.  attempted  future  gift  of  money  which 
would  arise  if  somebody — namely,  the  owner  of 
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the  estate  for  the  time  being   or   the  absolute 

owner — worked  the  minerals  ;  that  there  was  no 

gift  of  minerals  ;  that  it  was  a  pure  creation  of 

an  estate  in  the  land  to  take  effect  at  a  future 

time  beyond  the  period  of  perpetuities  ;  and  that 

the  gift  was  void. 

Thomas  v.  Thomas.  (19U2)  87  L.  T.  uS  -C.  A. 

16.  Legal  Contingent  Remainder — LifeTenants 
■ — Gift  after  last  Surriror  to  a  Class,  ascertainable 
within  due  limits,  as  Life  Tenants — Estate  Tail  to 
last  Svi'vivor  of  Class.  ]  —  The  rule  against 
perpetuities  applies  to  legal  contingent  remain- 
ders as  well  as  to  equitable  limitations. 

By  her  will  the  testatrix  devised  her  real 
estate  to  trustees  and  their  heirs  upon  tiust  to 
divide  the  rents  and  profits  in  each  year  into 
three  equal  parts,  and  pay  the  same  to  her  three 
children  and  the  survivors  or  survivor  of  them 
during  their  lives  and  the  life  of  the  survivor, 
■'  and  f  1  om  and  immediately  after  the  decease  of 
the  longest  liver  of  my  said  three  children  " 
(naming  them),  "  I  direct  my  said  trustees  for 
the  time  being  ...  to  pay  and  divide  the  said 
rents  and  profits  of  the  said  farm  half-yearly 
.  .  .  into  and  equally  amongst  all  such  of  the 
children  born  in  my  lifetime,  or  within  twenty- 
one  years  after  my  death,  of "  her  said  three 
children  "  who  shall  be  living  on  the  Lady  Day 
or  Michaelmas  Day  preceding  such  payment 
and  division.  And  after  the  death  of  all  such 
children  of"  her  said  three  children,  "except 
one,  I  devise  my  said  farm  and  all  my  said  real 
estate  to  such  surviving  child  and  the  heirs  of 
his  or  her  body  in  tail,  with  remainder  to  the 
light  heir  of"  a  named  person. 

Held  —  that    the    rule  against    perpetuities 
applies  to  legal  contingent  remainders,  and  that 
the  limitation  in  tail  was  void  for  remoteness. 
In    re     Ashforth's    Trusts,   Ashforth    r. 

[Sibley,  [1905]  1  Ch. 535 ;  74  L.  J.  Gh.  361 ; 

53  W.  R.  328  ;  92  L.  T.  53i  ;  21  T.  L.  R.  329— 

Far  well,  J. 

17.  Limitations  roid  for  Bemoteness — Apjjlica- 
t ion  of  Doctrine  of  Cy-prcs.] — A  testator  devi,sed 
freeholds  to  F.  G.  for  life,  then  to  the  issue  of 
F.  G.  upon  various  limitations  which  were  void 
for  remoteness,  and  finally  to  F.  G.  in  fee.  F.  G. 
died  a  bachelor.  The  limitations  to  the  issue  of 
F.  G.  left  out  his  sons'  sons'  daughters. 

Held — that  the  doctrine  of  cy-jJves  does  not 
apply  when  simple  estates  tail  cannot  be  framed 
to  exclude  and  include  the  classes  of  persons 
designated  by  the  testator  for  exclusion  and 
inclusion.  To  attain  this  result  contingent 
limitations  are  not  to  be  introduced  in  the  course 
of  the  estates  tail.  Dictum,  that  the  doctrine  of 
cg-pres  may  be  invoked  on  behalf  of  an  ultimate 
remainder. 

Doctrine  of  cy-priix  discussed. 

Mongpenng  v.  Dering  ((1852)  2  De  G.  M.  &  G. 
115 — Ld.  St.  Leonards)  followed. 

Decision  of  Farwell,  J.,  53  W.  K.  394  ;  92  L.  T. 
452,  affirmed. 

In  re  Mortimer,  Gray  r.  Gray,  [1905]  2  Gh. 
[502  ;  74  L.  J.  Gh.  745  ;  93  L.  T.  459— C.  A. 


18.  Married  Women — Restraint  upon  Antici- 
pation— Severance  of  Class.'] — A  testator  directed 
his  trustees  to  stand  possessed  of  and  invest  a  cer- 
tain sum  and  to  pay  the  income  to  his  daughter 
S.  S.  half-yearly  during  her  life,  and  "  after  her 
death  upon  trust  for  such  child  or  children  of  the 
said  8.  S.,  or  such  child  or  children  of  a  son  or 
daughter  of  the  said  S.  S.  who  shall  die  before 
her  as  shall  if  a  son  attain  the  age  of  twenty-one 
years  or  if  a  daughter  attain  that  age  or  marry 
.  .  .  and  as  to  the  share  or  shares  of  any  girl  or 
girls  for  her  or  their  separate  use  without  power 
of  disposing  of  the  income  or  capital  thereof 
otherwise  than  by  will." 

The  testator  died  in  1871,  and  S.  8.  died  in 
1906,  leaving  two  married  daughters,  both  born 
before  1871. 

Held — that  the  restraint  upon  anticipation 
was  "severable,"  and  bound  the  shares  of  these 
two  daughters,  since  they  were  born  in  the 
testator's  lifetime. 

Herbert  v.  Webster  ((1880)  15  Gh.  D.  610  ;  49 
L.  J.  Ch.  620)  and  In  re  Ferneleg's  Trusts 
([1902]  1  Gh.  543  ;  71  L.  J.  Gh.  422  ;  83  L.  T. 
413  ;  50  W.  R,  346— Eady,  J.,  .9ee  Wills,  802) 
followed. 

In  re  Ridley  ((1879)  11  Gh.  D.  645  :  48  L.  J. 
Ch.  563)  not  followed. 

In  re  Russell  ([1895]  2  Ch.  698  ;  64  L.  J.  Gh. 
891  ;  73  L.  T.  195  ;  44  W.  R.  100— C.  A.)  applied. 
In  re  Game,  Game  r.  Tenant,  [1907]  1  Ch. 

[276;    76    L.   J.    Ch.    168;    96    L.    T.    145— 

Warrington,  J. 

19.  Proriso  for  Redemption  of  Rent-charge — 
Rent-charge —  Charged  on  Lea.-ieholds — Terms  of 
Fire  Hundred  Years — Proriso  for  Redemption  at 
Fi.red  Price — Remoteness.] — J.  granted  a  rent- 
charge  of  £30  a  year,  for  a  term  of  five  hundred 
years,  to  trustees  upon  certain  trusts,  and  charged 
the  same  on  leasehold  piemises, "with  a  proviso 
that  it  should  be  lawful  for  the  grantor,  his  exe- 
cutors, administrators,  or  assigns,  at  any  time 
during  the  five  hundred  years,  to  purchase  or 
redeem  the  rent-charge  at  the  price  of  £300. 

Held — that  the  proviso  of  redemption  did  not 
infringe  the  rule  against  perpetuities,  and  was 
not  void  for  remoteness. 

SwiTZER  r.  Rochford,   [1906]   1   Ir.    R.   399— 

[M.R. 

20.  Power  of  A2>pointment  —  Remotencsis  — 
Special  Power  of  Appointment —  Exercise — Rule 
aga/n.'<t  Perpetuities.]— A.  left  property  in  trust 
for  his  widow  for  life,  and  after  her  death  ia 
trust  for  his  brother  C.  T.  and  his  present  and 
future  issue  as  the  widow  should  appoint. 

The  widow  appointed  the  property  to  G.  T. 
for  life,  and  then  for  all  his  children  who  if 
born  in  her  lifetime  had  attained  or  should 
attain  twenty-five,  or  if  born  after  her  death 
should  attain  twenty-one. 

C.  T.  had  nine  children  all  born  in  A.'s  life- 
time, and  who  all  attained  twenty-five  before 
the  widow  died. 

Held — that  upon  the  appointment  taking 
effect  it  was  certain  that  within  the  proper  limit. 
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not  only  would  all  persons  to  take  be  ascertained, 
but  their  shares  would  be  vested  and  fixed  ;  and 
that  therefore  the  appointment  was  valid. 

In    re    Thompson,  Thompson  r.   Thompson, 

[1906]  2  Ch.  199  :  7o  L.  J.  Ch.  599  ;  U  W.  K. 

013  ;  95  L.  T.  97— Joyce,  J. 

21.  Sjiecial  Power — E-verclse  it/  Will.'] — H. 
was  entitled  under  his  marriage  settlement  to  a 
life  interest  in  lands  with  a  power  of  appointment 
to  child  or  children  after  his  death.  By  his  will 
in  1896  he  appointed  all  such  lands  to  one 
daughter  upon  her  attaining  twenty-five  :  he 
died  in  1901,  when  the  daughter  in  question  was 
fifteen. 

Held — that  the  appointment  was  not  void  for 
remoteness,  as  the  daughter  must  attain  twenty- 
five  within  twenty-one  years  of  H.'s  death. 

Von  BrocJidofJf'Y.  Malcolm  ((1885)  30  Ch.  D. 
172  ;  55  L.  J.  Ch.  121  ;  33  W,  R.  934  ;  53  L.  T. 
263 — Pearson,  J.)  followed. 

In  re  Hallinan's  Trusts,  [1904]  1  Ir.  R.  452 

r— c.  A. 


PERSONAL   PROPERTY. 

For  Sale,  see  Limitation  of  Action,  No.  7. 

1.  Equitnhle  Assignment  of  Beversionanj 
Interest — Notice  to  Trustees  in  Existence — Notice 
to  New  Trustee — Prior  it  i/.] — He  who  gives  notice 
has  a  better  equitable  right  than  a  prior  incum- 
brancer who  has  given  no  notice,  for  any  other 
decision  would  facilitate  fraud  by  the  cestui  que 
trust,  and  cause  loss  to  those  who  might  have 
used  every  precaution  that  was  possible  to  ascer- 
tain, before  parting  with  their  money,  that 
the  title  they  were  taking  was  a  valid  one,  and 
who  might  have  done  everything  they  could  to 
render  that  title  secure. 

An  assignee  of  an  equitable  reversionary 
interest  in  personalty  who  has  given  notice  to  all 
the  trustees  in  existence  at  the  time  of  his  assign- 
ment is  not  bound  to  give  notice  to  every  new 
trustee,  and  is  entitled  to  priority  over  a  subse- 
quent assignee  —  without  notice  of  the  prior 
assignment — who  has  taken  his  assignment  after 
the  death  or  retirement  of  all  the  original  trus- 
tees, and  given  notice  to  the  new  trustees. 

Timson  v.  Ramshottoiii  ((1837)  2  Keen,  35)  and 
In  re  Hall,  Nolan  v.  O'Prien  ((1880)  7  L.  R.  Ir. 
180)  distinguished. 
In    re    Wasdale,    Brittin    ?'.    Partridge, 

[1899]    1    Ch.  163;     68  L.J.  Ch.    117;     47 

W.  R.  169  ;  79  L.  T.  520  ;  15  T.  L.  R.  97— 

Stirling,  J. 

2-  EquitaMe  Assignment  of  Reversionary 
Interest  in  Funds  in  Court  by  cestui  que  trust — 
Suhseqtient  Assignment  by  her  Legal  Personal 
Representative — Stoj)  Order.] — A  Jewess,  who 
was  entitled  upon  the  death  of  her  mother  to 
share  in  £10,000,  married  a  Jew  in  Morocco  and 
signed  a  marriage  contract  or  "  ketoobah." 
After  her  death  her  husband,  as  administrator, 
assigned    her    reversionary    interest,    and    the 
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assignees  obtained  a  stop  order  on  the  fan  d 
which  had  been  paid  into  Court  at  a  date  prior 
to  her  marriage,  and  on  which  no  other  stop 
order  had  been  placed. 

Held — that,  even  assuming  the  "ketoobah" 
to  operate  as  a  good  equitable  assignment  of  the 
wife's  reversionary  interest  in  favour  of  children 
of  the  marriage,  yet  the  assignees  obtained 
priority  by  their  stop  order. 

In  re  Fresh  field's  Trusts  {{IS79)  11  Ch.  D.  198  ; 
27  W.  R.  375  ;  40  L.  T.  57)  foUowed. 

Decision    of    Byrne,   J.   reversed    on   a   new 
point. 
MONTEFIORE  r.    GUEDALLA,    [1903]   2  Ch.  26  ; 

[72  L.  J.  Ch.  412  ;  88  L.  T.496  ;  19  T.  L.  R. 

390— C.  A. 


PETROLEUM. 

See  Explosives. 


PHYSICIANS. 

See  Medicine  and  Pharmacy  ;  Trade. 


PIERS. 

See.     Shipping      and     Navigation  ; 
Waters  and  Watercourses. 


PILOTS. 

See  Shipping  A2^d  Navigation, 


PLANS. 


See     Builders,     &c.  ;     Metropolis 
Public  Health. 


PLAY. 

See  Copyright,  &c.  ;  Theatres,  &c. 


PLEADING. 

I.  Miscellaneous 
II.  Striking  out  Pleadings 

III.  Raising  Points  of  Law 

IV.  Default  of  Defence 
V.  Particulars     . 
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A?id  see  title  Practice  and  Procedure. 

I.  MISCELLANEOUS. 

And  see  title  JUDGMENT,  No.  4. 

1.  Amendment  —  Change     of    Character  — 
Adding  Parties.]— Kn  action  being  brought  by 

39 


1219 


PLEADING. 


1220 


Miscellaneous —  ( 'out  in  iicd. 

the  plaintiffs,  owners  of  certain  trust  property 
at  Dartmouth,  for  the  purpose  of  establishing  as 
against  the  Lords  Commissioners  of  the  Ad- 
miralty and  the  Director-General  of  Naval 
Works,  that  they  were  not  entitled  to  enter  upon, 
or  take  possession  of,  or  to  acquire  by  way  of 
compulsory  purchase,  the  land  of  the  plaintiffs, 
for  the  purpose  of  establishing  there  a  training 
college  for  cadets,  and  the  statement  of  claim 
containing  allegation-;  of  certain  acts  of  trespass 
by  the  defendants,  their  servants  and  agents, 
for  which  damages  and  an  injunction  were 
claimed,  the  defendants  made  the  preliminary 
submission  that  the  Court  had  no  jurisdiction  to 
entertain  the  action  for  tort  brought  against 
them  in  their  official  capacity.  The  plaintiffs 
had  also  taken  out  a  summons  to  amend  the 
action  by  suing  the  defendants  in  their  individual 
as  well  as  in  their  official  capacity,  and  by 
adding  tlie  names  of  two  marines  and  a  civil 
engineer,  who  had  committed  the  alleged  tres- 
pass, as  co-defendants. 

Held — that  without  prejudicing  any  just 
claims  of  the  plaintiffs,  the  action  was  mis- 
conceived and  would  not  lie,  and  that  no  leave 
to  amend  should  be  given  to  the  plaintiffs,  as 
it  would  be  changing  one  action  into  another  of 
a  substantially  different  character. 
Kaleigh  v.  Goschen,  [18118]    1   Ch.   73  ;    67 

[L.  J.  Ch.  59  ;  77  L.  T.  429  ;  14  T.  L.  R.  36  ; 
46  W.  R.  90— Romer,  J. 

2.  Counter- Claim  in  Ilrj/li/ — Jiidici/fvre  Act, 
1873  (36  &  37  Vict.  c.  66),  a:  24,  snb-s.'^.  3,  7— 
i?.  S.  C,  Ord.  19,  r.  3  ;  Ofd.  21,  ri:  10-17.]— 
The  plaintiffs  claimed  for  a  balance  of  money 
due  to  them  for  work  done  for  and  materials 
supplied  to  the  defendants.  The  defendants 
admitted  that  something  was  due,  and  they 
counter-claimed  on  an  agreement  made  by  them 
with  Robert  Renton  Gibbs,  who  carried  on  the 
business  before  the  defendants,  and  they  set  up 
a  claim  for  damages  for  breach  of  the  agree- 
ment. The  plaintiffs  denied  that  they  ever  came 
within  the  obligations  and  rights  arising  under 
the  contract,  and  they  further  said  in  effect  that 
if  the  contract  was  found  to  be  binding  on  them 
they  had  a  counter-claim  for  unliquidated 
damages  against  the  defendants  arising  out  of 
the  contract,  and  that  to  the  extent  of  the 
damages  that  they  would  recover  they  were 
entitled  to  set  them  off  against  anything  the 
defendants  might  recover  under  their  counter- 
claim. Upon  an  application  to  strike  out  the 
counter-claim  in  the  reply  : — - 

Held — that  looking  at  the  wide  language  of 
sub-sect.  3,  sect.  24  of  the  Judicature  Act,  1873, 
and  sub-sect.  7  of  the  same  section,  it  was 
impossible  to  saj'  that  a  matter  upon  which,  if 
well  founded,  the  plaintiff  was  clearly  entitled 
to  relief  as  against  the  defendant's  counter-claim 
was  not  within  the  words  and  the  spirit  of  the 
enactment,  or  to  hold  that  such  a  matter  was 
not  properly  brought  forward  at  the  only  stage 
and  in  the  only  manner  in  which  it  could  be 
raisetl,  and  that  it  would  be  unjust  to  the  plain- 
tiflfs  to  make  them  set  up  as  a  claim  that  which 


they  only  wanted  as  a  defence  and  a  shield  to 
the  defendant's  counter-claim. 

Tohe  v.  Andrews  ((1882)  8  Q.  B.  D.  428  :  51 
L.  J.  Q.  B.  281  ;  30  W.  R.  659— Div.  Ct.) 
approved. 

Renton,  Gibbs  «k  Co.,  Ld.  r.  Neville  &  Co., 

[1900]   2  Q.  B.  181  ;  69  L.  J.  Q.  B.  514  ;  48 

W.  R.  532  ;  82  L.  T.  446— C.  A. 

3.  licVuincc  on  Jiahjment  ly  Content  /u/uin.-<t 
Joint  Contrudor  —  Co-defendants  —  Effci't  as 
regards  Proceeding  against  tlte  Other.'] — Where 
two  joint  contractors  are  sued  in  the  same  action 
for  the  same  debt,  a  judgment  recovered  by 
consent  against  one  is  a  bar  to  the  plaintiff  pro- 
ceeding against  this  other  for  the  same  cause  of 
action  in  the  same  way  as  if  separate  actions 
had  been  brought  against  the  two.  A  defendant 
who  relies  on  such  a  judgment  as  a  bar  ought  to 
state  in  his  pleadings  that  he  does  so. 

McLeod  v.  Power,  [1898]  2  Ch.  295  ;  67  L.  J. 
[Ch.    551  ;    79    L.    T.    67  ;    47    W.    R.    74— 

Byrne,  J. 

4.  Statvtory  Powers — Compensation — Damage 
sustained  hy  reason  or  in  consequence  of  such 
Powers  —  Kegliqence  —  Burden  of  Proof— 'Tele- 
graph Act,  1863  (26  &  27  Vict.  c.'lVI),  ss.  6,  7— 
'Telegraph  Act,  1868  (31  &  32  Vict.  c.  110),.*. 2.]  — 
A  public  body  was  empowered  by  statute  to 
carry  out  certain  works,  and  in  the  same  statute 
there  was  a  provision  for  the  payment  of  com- 
pensation to  any  person  sustaining  damages  by 
reason  or  in  consequence  of  the  exercise  of  such 
power. 

To  a  claim  for  compensation  the  public  body 
pleaded  that  the  damage  was  due  to  its  con- 
tractors' negligence  ;  and  that  therefore  a  claim 
for  compensation  was  not  the  proper  remedy. 

See  Brierley  Hill  Local  Board  v.  Pearsall 
((1884)  A.  C.  595  ;  per  Ld.  FitzGerald)— H.  L. 

Held — that  the  onus  was  on  the  public  body 
to  prove  such  negligence. 

St.  James's  and  Pall  Mall  Electric  Light 

[Co.,  Ld.  r.  Rex,  (1904)  73  L.  J.   K.   B.   518; 

68  J.  P.  288  ;  90  L.  T.  344— Farwell,  J. 

5.  Right  to  Begin  —  Proceedings  in  lieu  of 
Demurrer— R.  S. ' C,  1883,  Ord.  25,  ;-.  2.]— The 
party  who  raises  the  objections  in  proceedings  in 
lieu  of  demurrer  begins. 

Stevens     r.     Chown,     Stevens    r.    Clark, 

[1901]   1    Ch.  894  ;  70  L.  J.  Ch.  571  :  65  J.  P. 

470  ;  49  W.  R.  460  ;  84  L.  T.  796  ;  17  T.  L.  R. 

313— Farwell,  J. 

6.  Writ  of  Summons  —  Indorsement  —  Suffi- 
ciency of  Address.] — The  plaintiffs,  who  in  fact 
represented  the  Honorable  Society  of  the  Middle 
Temple,  sued  in  their  own  names  to  recover 
possession  of  a  set  of  chambers  in  the  Temple. 
The  address  of  the  plaintiffs  was  given  in  the 
indorsement  on  the  writ  as  •'  The  Treasury, 
Middle  Temple  Lane,  in  the  City  of  London." 

Held — that  this  was  sufficient. 

Hawkins  r.  Black,  (1898)  14  T.  L.  R.  398— 

[Div.  Ct. 
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II.  STEIKING   OUT   PLEADINGS. 

7.  Abu-ie  of  Proce-tg  of  Court — Fr'irolous  and 
Vcrathms  Defmicc  -  Adiiiiggioiis  in  Con-espon- 
dewe—Judyment  for  Phiiutiff—R.  S.  <?.,  1883, 
Ord.  25,  r.  4  ;  Ord.  32,  r.  6.]— In  an  action  for 
specific  performance  of  an  agreement  to  purchase 
leasehold  property,  the  Court,  upon  the  plead- 
ings and  correspondence,  having  come  to  the 
conclusion  that  the  defence  was  a  dishonest  one, 
and  put  in  for  the  purpose  of  gaining  time, 
ordered  it  to  be  struck  out  under  Ord.  2h, 
r.  4,  and  gave  immediate  judguient  for  the 
plaintiffs. 

Mackellar  c.  Hoexsey,  (1901)  49  W.  R.  301— 

[Buckley,  J. 


8.  Abuse  of  Process  of  Court — Indorsement  on 
Writ.'\ — Where  several  claims  in  the  indorsemeat 
on  a  writ  are  an  abuse  of  the  Court's  process, 
the  better  course  is  to  strike  out  not  only 
those  claims,  but  the  whole  writ,  leaving  the 
plaintiff  to  take  such  fiu'ther  steps  as  he  may 
be  advised. 

The  testator,  who  owned  estates  in  Scotland, 
left  the  residue  of  his  property  to  certain  persons 
other    tliau    the    plaintiff,    his   daughter.     The 
plaintiff  took  proceedings  in  the  Court  in  Scot- 
land for  a  declaration  that  the  testator  was  a 
domiciled  Scotsman,  and  claiming  le;/itun.      The 
Courts  decided  that  the  testator  was  a  domiciled 
Englishman,  and  the  plaintiff  appealed  to  the 
House  of  Lords,  which  appeal  was  pending.    The 
testator  in  his  lifetime  had  granted  a  lease  of 
one  of  the  estates,  with  a  house  on  it,  in  Scot- 
land to  the  plaintiff  at  a  nominal  rent,  and  at 
the  expiration  of  the  lease  she  claimed  from  him 
rejiayment   of  the   sums  spent  by   her   on  per- 
manent    improvements,    and    this    claim    was 
pending  at  his  death.     The  trustees  of  the  testa- 
tor's will  agreed  to  sell  another  of  the  estates  in 
Scotland.     The  plaintiff  thereupon  issued  a  writ 
in  the  Chancery  Division  in  England  against  the 
trustees  of  the  testator's  will,  claiming  adminis-  ^ 
tration  of  the  testator's  real  and  personal  estate, 
and  in  paragraphs  2  and  3  a  declaration  that 
until    her  claim   for  leyitlni   was    satisfied    the 
defendants  were  not  entitled  to  sell  any  of  the  [ 
real  or  personal  assets  of  the  testator,  and  an 
injunction  :  and  in  paragraphs  4  and  .">  a  declara- ' 
tion  that  she  was  entitled  to  a  lien  on  the  Scotch  ; 
estates  of  the  testator  for  the  moneys  spent  on  ( 
permanent  improvements,  and  an  injunction  to 
prevent  the  defendants  from  selling  the  estates  ; 
and  the  plaintiff  registered  the  action  as  a  Us  ■ 
pendens.     The  defendants  applied  to  strike  out ; 
paiagraphs  2  to  5,  and  to  vacate  the  registration 
of  the  action  as  a  lis  j>endens. 

Held — that  as  the  claim  to  lef/ifini,  even  if  it 
might  ultimately  be  supported  as  against  the ; 
personal  estate,  could  not  be  maintained  as  j 
against  the  real  estate  ;  and  as  the  claim  to  a  j 
lien  for  improvements  could  only,  if  at  all,  j 
justify  the  claim  to  a  lien  on  the  particular 
estate,  and  as  the  claims  were  deliberately  put ' 
forward  in  the  form  in  which  they  were,  the  j 
writ  must  be  struck  out  altogether  as  being  an  I 
abuse  of  the  process  of  the  Court.  | 


Decision  of  Kekewich,  J.  (93  L.  T.  297  ;  21 
T.  L.  R.  752)  attirnied  with  variation. 

The  Marchioness  of  Huntly  v.  Gaskell 

[1905]   2  Ch.  656  ;  75  L.  J.  Ch.  66  ;  93   L.  T' 

785  ;  22  T.  L.  R.  20— C.  A. 

9.  Affid/i  fit  In  Support  of  Application — Adni  is- 
sibiUty — R.  S.  C,  Ord.  25,  ;■.  4.] — In  an  action 
by  shareholders  the  defendants  applied  under 
the  inherent  jurisdiction  of  the  Court  to  strike 
out  the  statement  of  claim  as  showing  no  cause 
of  action,  and  tentlered  an  attidavit  in  support 
showing  that  the  company  had  ceased  to  exist. 

Held — that  the  affidavit  was  admissible. 
VixsoN  r.  Prior  Fibres  Consolidated,  Ld. 
[(19U7)  51  Sol.  Jo.  81— Kekewich,  J 

10.  Defendant  not  Party  to  Ayreenient,  but 
having  JVotice  of  it — Ayreenient  yiviny  Plainti^ff 
sole  liiyJit  to  Sell  Patented  Article — Claim  for 
Declaration — Case  jit  for  Aryuinent.l — A  plain- 
tiff by  agreement  with  A.  &  B.  had  the  sole  right 
to  sell  and  advertise  one  of  their  patented 
articles.  He  alleged  that  A.  and  B.  were  allow- 
ing the  S.  Co.  to  sell  and  advertise  these  articles, 
and  he  brought  an  action  against  them  all  for  a 
declaration  and  injunction. 

The  S.  Co.  applied  to  strike  out  the  claim 
against  them  on  the  ground  that  they  were  not 
parties  to  the  agreement. 

Held — that,  as  the  plaintiff  had  alleged  that 
I  they  had  notice  of  the  agreement,  there  was 
I  clearly  a  case  to  be  argued,  and  the  application 
j  must  be  dismissed  with  "costs  in  any  event." 

Hodgson  v.  Speedwell,   &c.,  Co.,  Ld.  ane 
[Others,  (1903)  20  R.  P.  C.  559— Farwell,  J 

11.  "  Friroloict  and  Ve-catioW't"' — R.  S.  C, 
Ord.  25,  r.  4.] — For  an  application  to  strike 
out  a  statement  of  claim  as  frivolous  and  vexa- 
tious to  succeed,  the  statement  must  be  "  worse 
than  demurrable"  :  there  must  be  nothing  to 
argue. 

Roberts   r.    Charing   Cross,   Euston  and 

[Hampstead  Ry.  Co.,  (1903)  87  L.  T.  732  ;  19 

T.  L.  R.  160— FarweU  J. 

12.  Gaminy  Transactions  —  Disclosing  no 
reasonable  Cause  of  Action.'] — In  an  action  to 
recover  a  sum  of  money  the  defendant,  beforo 
putting  in  a  statement  of  defence,  applied  to 
strike  out  the  statement  of  claim  endorsed  on 
the  writ  as  disclosing  no  reasonable  cause  of 
action,  and  to  dismiss  the  action  as  being 
frivolous  and  vexatious,  and  made  an  affidavit 
that  the  claim  was  in  respect  of  bets  made 
between  him  and  the  plaintiff.  The  plaintiff 
admitted  that  the  transactions  were  gaming 
transactions. 

Held — that  the  action,  being  one  which  was 
forbidden  by  the  Gaming  Acts,  ought  not  to  be 
allowed  to  proceed. 

Kershaw  v.  Sievier,  (1905)  21  T.  L.  R.  40— 

[C.  A. 

13.  "  Interlocutory  Matter  or  Thing'" — Appli- 
cation   by   Defendant  for  further   Directions  to 

39—2 


1223 


PLEADING. 


1224 


striking  out  Pleadings — Continued. 

Strihe  imt  Statement  of  C'hiim  as  Frirolims  and. 
Vea-atiuiis  —  Jvrhdicthm— IL  S.  C,  Ord.  30, 
rr.  1,  2,  4,5.] — The  plaintiff  applied  to  discharge 
an  Older  made  in  cbambers  dii-niiss-iiig  his  action 
as  frivolous  and  vexatious.  The  question  was 
raised  as  to  the  jurisdiction  of  tlie  Court  to  make 
an  order  upon  the  application  of  the  defendant, 
on  notice  under  rule  5  of  Ord.  80  for  subsequent 
directions  under  the  summons  for  directions. 

Held — that  as  there  were  no  merits,  and  no 
substance  in  the  plaiutifE's  case  beyond  this 
application,  and  iinding  as  the  Court  did  that 
there  was  a  well-established  practice  in  both 
Divisions  under  which  ordeis  similar  to  the 
present  had  been  made  ujion  an  application  for 
further  directions  under  the  summons  for  direc- 
tions, the  application  failed. 

Pepperell  r.  HiRD,  [1902]  1  Ch.  477  ;  71  L.  J. 
[Ch.  282  ;  50  W.  K.  491— Byrne,  J. 

14.  Judijvient  oUained  hy  Fraud — Action  to 
set  aside  'jvd(jmcnt  hy  Default— Fayment  into 
Court  of  amount  of  Judyment — JL/lirious  Banli- 
rvptcy  Fnweeding — Sj)ecial  Fawaye — i?.  S.  C, 
1883,  Ord.  25,  r.  4,  and  Ord.  27,  r.  15,]  — 
Notwithstanding  the  provisions  of  Ord.  27, 
r.  15,  which  provide  a  short  method  of  setting 
aside  a  judgment  by  default,  an  action  to 
set  aside  such  a  judgment  on  the  ground  of 
fraud  is  still,  subject  to  the  discretion  of  the 
Court  as  to  costs,  maintainable  without  leave. 
The  Court  will  not,  therefore,  strike  out  as 
frivolous  the  statement  of  claim  in  an  action 
for  that  purpose,  though  it  may  order  the 
plaintiff  to  pay  into  Court  the  amount  of  the 
judgment  impe'ached.  Nor  will  the  Court  strike 
out  as  frivolous  a  statement  of  claim  in  an  action 
for  damages  in  respect  of  bankruptcy  proceedings 
maliciously  taken,  on  the  ground  that  it  does  not 
contain  an  allegation  that  the  plaintiff  has 
sustained  special  damage. 

Wyatt  v.  Palmer,  [1899]  2  Q.  B.  106  ;  68  L.  J. 
rO.  B.   709  ;  47  W.  R.  549  ;  80  L.  T.  639— 

C.  A. 

15.  Letters  adwittiny  Lialility—Befence deny- 
ing Liahility.^—A.  foreigner,  residing  abroad, 
commenced  an  action  for  damages  for  negligence 
against  a  railway  company,  and  was  onlered  to 
(and  did)  give  security  for  costs.  The  defendants 
delivered  a  defence  denying  liability  and  paid 
money  into  Court.  With  such  defence  their  soli- 
citor delivered  a  letter  saying  that  the  denial  of 
liability  was  a  technical  plea,  that  the  conipany 
undertook  not  to  contest  liability,  but  merely 
pleaded  the  denial  in  order  that  the  money  might 
be  retained  in  Court  unless  taken  out  on  full 
satisfaction. 

Held — that  the  defence  was  a  sham  one  and 
an  abuse  of  the  Court's  process,  and  must  be 
struck  out. 

Eemminqton  v.  Scholes  ([1897]  2  Ch.  1  ;  66 
L.  J.  Ch.'52G;  76  L.  T.  667;    45  W.  R.  580— 
C.  A.)  applied. 
Ceitchell  r.  London  and  South  Western 

[Ry.  Co.,  [1907]  1  K.  B.  860  ;  76  L.  J.  K.  B. 
422  ;    96  L    T.  603— C.  A. 


16.  Motion  to  strike  out  Defence— Motion  for 
Judgment  in  default  of  Defence— J oiiider  of 
Motions— Ord.  27,  r.  U—Ord.  31,  r.  21.]— 
Where  a  plaintiff  moves,  under  Ord.  31,  r.  21, 
to  have  a  defendant's  defence  struck  out  for 
non-compliance  with  an  order  to  answer  interro- 
gatories, there  is  no  objection  to  his  joining  with 
such  motion  a  motion  for  judgment  as  upon  his- 
statement  of  claim  in  default  of  defence,  but 
such  motion  for  judgment  must  be  set  down,  and 
two  separate  orders  should  be  made. 

Salomon    r.    Hole,  (1905)  53    W.  R.  588— 

[Warrington,  J, 

17.  Reasonahle  Cause  of  Action  —  Agreement 
not  to  be  jyerformed  within  a  Year— St  at  id  e  of 
Frauds  (29  Car.  2,  c.  3),  s.  i—Ord.  25,  r.  4.]— 
The  plaintiff  sued  for  breach  of  an  oral  agree- 
ment which,  as  appeared  upon  the  statement  of 
claim,  was  one  not  to  be  performed  within  one 
year  from  the  working  thereof,  there  being  no 
allegation  of  any  memorandum  or  note  thereof 
in  writing  within  sect.  4  of  the  Statute  of  Frauds. 
The  defendant  applied,  under  Ord.  25,  r.  4.,  to 
strike  out  the  statement  of  claim,  on  the 
ground  that  it  disclosed  no  reasonable  cause  of 
action. 

Held— that  the  statement  of  claim  disclosed 
a  cause  of  action,  sect.  4  of  the  Statute  of  Frauds 
being  merely  a  provision  as  to  evidence,  which 
the  defendant  might  or  might  not  set  up  in  his 
defence. 

Fraser  v.  Pape,  (1904)  91  L.  T.  340  ;  20  T.  L.  R. 

[798— C.  A. 

111.  RAISING   POINTS   OF   LAW. 

18.  Frincijile  on  ivhich  Court  acts— Striking 
out  or  raising  Point  of  Law— Ord.  25,  rr.  2,4.] 

Ord.  25  abolished  demurrers  and  substituted  a 

more  summary  process  for  getting  rid  of  pleadings 
which  show  no  reasonable  cause  of  action  or 
defence.  Two  courses  are  open  to  a  defendant 
who  wishes  to  raise  the  question  whether, 
assuming  a  statement  of  claim  to  be  proved,  it 
entitles  the  plaintiff  to  relief  :  (1)  To  raise  the 
question  of  law  as  required  by  Ord.  2o,  r.  2, 
appropriate  to  cases  directing  argument  and 
careful  consideration  ;  (2)  To  apply  to  _strike 
out  the  statement  of  claim  under  Ord.  2o,  r.  4, 
a  more  sunmiary  procedure  only  appropriate  to 
cases  which  are  plain  and  obvious,  so  that  any 
master  or  judge  can  say  at  once  that  the  state- 
ment of  claim  as  it  stands  is  insufficient,  even  it 
proved,  to  entitle  the  plaintiff  to  what  he  asks. 
HuBBucK  &   Sons   r.  AVilkinson,  Heywood 

[AND     Clark,     [1899]     1     Q.    B.    86  ;    68 
L    J.  Q.  B.  34  ;  79  L.  T.  429  ;  15  T.  L.  R. 

29— C.  A. 

19.  Principle  on  ichivh  Court  acts —Striking 
out  or  raising  Point  of  Law— P.  S.  C,  Ord.  25, 
,.;.  2  4  ]_  Ord.  25  abolished  demurrers  and  sub- 
stituted a  more  summary  process  for  getting  rid 
of  pleadings  which  show  no  reasonable  cause  ot 
action  or  defence.  Two  courses  are  open  to  a 
defendant  who  wishes  to  raise  the  question 
whether,  assuming  a  statement  of  claim  to  be 
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Raising  Points  of  Lslw— Co nfiiuted. 

proved,  it  entitles  the  plaintifE  to  relief  :  (1)  To 
raise  the  question  of  law  as  required  by  Ord.  25, 
r.  2,  appropriate  to  cases  requiring  argument 
and  careful  consideration  ;  (2)  To  apply  to  strike 
out  the  statement  of  claim  under  Ord.  25,  r.  4,  a 
more  summary  procedure  only  appropriate  to 
cases  which  are  plain  and  obvious,  so  that  anj^ 
master  or  judge  can  say  at  once  that  the  state- 
ment of  claim  as  it  stands  is  insufficient,  even  if 
proved  to  entitle  the  plaintiff  to  what  he  asks. 
In  dealing  with  these  applications  the  statement 
of  claim  must  not  be  construed  so  strictly  as 
under  the  old  procedure  by  demurrer. 

Huhhucli  4'  Sons  v.  Wilhinson.  Hei/wood,  and 
Clark  ([1899]  1  Q.  B.  86  ;  68  L.  J.  q!  B.  34  :  79 
L.  T.  429  ;  15  T.  L.  R.  29— C.  A.,  mjmi') 
principle  acted  on. 

WORTHINGTON    &    CO.,     LD.    T.     BELTON     AND 

[Others,  (1902)  18  T.  L.  R.  438— C.  A. 
IV.  DEFAULT  OF   DEFENCE. 

20.  Motion  for  Judfiintnt  —  Deliverij  of 
Minutes— R.  S'.  C,  Ord.'27,  r.  II.]— On  motion 
for  judgment  in  default  of  appearance,  a  copy  of 
the  minutes  of  the  proposed  judgment  must  be 
delivered,  or  the  notice  of  motion  must  show  its 
exact  terms. 

Chapman  v.  Brooke,  [1902]  46  Sol.  Jo.  215— 

[Byrne,  J. 

21.  Motion  for  Judqment — Statement  of  Claim, 
dispensed  ivith  in  order  to  enable  Defendant  to 
Plead— R.  S.  C,  Ord.  20,  r.  1  ;  Ord.  27,  r.  11  ; 
Ord.  30.] — In  an  action  for  money  lent  the 
plaintiff  claimed  principal  and  interest  by 
specially  endorsed  writ,  and  in  the  alternative 
claimed  an  order  that  the  defendant  complete 
his  Fecurity.  The  master  on  summons  for 
directions  ordered  that  no  further  statement  of 
■claim  be  delivered,  but  directed  the  defendant  to 
■deliver  his  defence  within  a  certain  time.  On 
failure  to  deliver  defence,  the  plaintiff  moved 
for  judgment. 

Held — that  the  application  must  be  refused, 
the  statement  of  claim  having  been  dispensed 
•with  for  the  purpose  of  enabling  the  defendant 
to  plead  and  not  to  enable  the  plaintiff  to  move 
for  judgment  in  default  of  'defence. 

Held,  further,  that  the  writ  might  be 
amended  by  striking  out  the  claim  for  alternative 
relief.  Leave  granted  to  re-serve  the  notice  of 
motion. 

MiLBANK  r.  Francis,  [1901]    W.  K  91  ;    111 
[L.  T.  Jo.  9  ;  45  Sol.  Jo.  466  ;  36  L.  J.  N.  C. 

239— Byrne,  J. 

22.  No  General  Summon.^  for  Directions  —  jVo 
Defence — Jndr/ment  in  Default  —  Irref/i/larltles 
—Ord.  27,  r.'U:  Ord.  30,  rr.  1  (b),'8.]— The 
plaintiff  delivered  a  statement  of  claim  for  an 
injunction  without  taking  out  a  general  summons 
for  directions  under  Ord.  30,  r.  1.  The  defendant, 
who  had  appeared,  failed  to  deliver  a  defence 
Vi^ithin  the  limited  time.  The  plaintiff  moved 
for  judgment  in  default  of  defence  under 
Ord.  27,  r.  11. 


Held — that  the  plaintiff  was  entitled  to  judg- 
ment, the  order  not  to  be  drawn  up  for  ten  days, 
and  if  the  defendant  delivered  a  defence  within 
seven  days,  the  action  to  proceed.  The  defendant 
should  have  applied  for  dismissal  of  the  action 
on  the  ground  that  no  summons  for  directions 
had  been  taken  out  as  required  by  Ord.  30,  or 
have  applied  to  have  the  notice  of  motion  struck 
out  as  irregular. 

Held,  also,  that  rule  11  of  Ord.  27.  was  over- 
looked by  the  Rule  Committee  when  they  framed 
Ord.  30.' 

Kemp  v.  Colman,  (1899)  80  L.  T.  54— Div.  Ct, 

23.  Statement  of  Claim.  Filed —  Writ  suh^e- 
quently  Amended — Necessity  for  Refiling  State- 
ment of  Claim— R.  S.  C,  Ord.  20,  r.  4.]— The 
endorsement  on  the  writ  in  an  action  to  restrain 
breaches  of  restrictive  covenants  erroneously 
described  the  crucial  indenture  as  dated  in  1891, 
instead  of   1901.     The  defendant  being  served, 

I  and  not  appearing,   a  statement  of  claim  was 
;  filed ;    in    it    the    indenture   was   correctly  de- 
scribed. 

Subsequently  the  writ  was  amended  by  sub- 

(  stituting  1901  for  1891  in  the  endorsement,  and 

i  the  writ,  as  amended,  together  with  a  copy  of 

the    filed   statement   of   claim,   was    personally 

j  served  on  the  defendant. 

Held — that  in  consequence  of  the  amendment 
of  the  writ,  it  was  necessary  for  the  plaintiff  to 
file  another  statement  of  claim  before  moving 
for  judgment  in  default  of  appeai'ance. 

Southall  Development  Syndicate,  Ld.  r. 
[DUNSDON,  (1907)  96  L.  T.  109— Kekewich,  J, 

V.  PARTICULARS. 

24.  Affidarit  of  Documents  — ■  Prlcllege  — • 
R.  S.    C,    Ord.    19,  rr.   6,  7  ;    Ord.  31,  rr.  15, 

19a  (2).] — The  plaintiff  claimed  an  estate  to 
which  the  defendants  said  she  was  not  entitled, 
and  they  were.  Thej^  said  in  their  defence  that 
some  mortgagees,  whose  mortgage  was  created  in 
1883,  and  was  in  no  way  disputed,  had,  in  the 
valid  exercise  of  their  statutory  power  of  sale, 
sold  and  conveyed  the  estate  to  the  first 
defendant.  The  plaintiff  wanted  particulars  of 
that  transaction. 

Held — that  the  defendants  ought  not  to  be 
allowed  to  maintain  such  a  plea  without  giving 
particulars.  As  the  authorities  stand,  privilege 
can  be  claimed  for  a  number  of  deeds  which  are 
simply  described  as  a  bundle  of  documents.  The 
Court  has  been  a  little  lax  in  opening  the  door 
to  defendants  to  obtain  protection  for  documents 
for  which,  if  they  described  them  properly,  they 
might  not  be  entitled  to  protection. 

Decision  of  Kekewich,  J.  reversed. 

MiLBANK  r.   MiLBANK,    [1900]  1  Ch.  376  ;  69 
[L.  J.  Ch.  287  ;  82  L.  T.  63— C.  A. 

25.  Claim  to  Otonershlp  — •  Old  Deed  referred 
to — Intermediate  Title  not  set  out — Emharrasslng 
R.  S.  C.  Ord.  19,  /•/•.  4,  21.]— The  plaintiffs, 
admittedly  owners  of  a  mill,  and  entitled  to 
some  rights  over  a  watercourse  to  it,  claimed  to 
be  owners  in  fee  of  the  watercourse. 
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Particulars—  Contiimrd. 

They  alle.2:ed  that  by  a  lease  and  release  of 
18(»5  the  niill  and  watercourse  were  granted  to 
their  "  predecessor  in  title,"  and  that  tlie  water- 
course had  ever  since  belonged  to  the  mill. 

Held — that  their  statement  of  claim  was  not 
embarrassing,  and  that  for  the  present  no 
further  particulars  need  be  delivered. 

Pledge  &  Sons  v.  Pomfret,  (1;)05)7-1  L.  J.Ch. 
[357  ;  92  L.  T.  iKJO— Joyce,  J. 

26.  Contributor  1/  Xeglic/ence  —  Inevitable 
Accident.^  — •  In  an  action  for  damages  for 
negligence,  the  defendants  pleaded  in  general 
terms  inevitable  accident  and  contributory 
negligence. 

Held — that  they  must  give  particulars. 

Maetin  r.  M'Taggakt,  [190GJ  2  Ir.  R.  120— 

[K.  B.  Div. 

27.  Libel — Fair  Continent — Effect  of  Plea.l  — 
The  plaintiff  advertised  in  a  newspaper  for  a 
partner  with  £250  to  complete  the  promotion  of 
a  colliery  syndicate,  and  in  answer  to  an  appli- 
cant he  sent  him  certain  documents  relating  to 
the  matter,  which  the  applicant  forwarded  to 
the  defendants,  the  proprietors  of  a  financial 
newspaper.  The  defendants  in  an  article  pur- 
jiorted  to  summarise  the  contents  of  the  docu- 
ments and  commented  ui)on  them.  In  an  action 
by  the  plaintiff  for  libel,  the  defendants  pleaded 
that  '•  in  so  far  as  the  words  complained  of  con- 
sisted of  statements  of  fact  they  were  in  theix 
natural  and  ordinary  signification  true  in  sub- 
stance and  in  fact,  and  in  so  far  as  they 
consisted  of  comment  they  were  fair  and  bona 
fide  comment  upon  a  matter  of  public  interest"  ; 
and  they  gave  particulars  which  stated  that  the 
statements  of  fact  in  the  words  complained  of 
were  true  statements  of  matters  ai)pearinginthe 
documents,  and  that  the  comments  were  fair 
comments  upon  the  said  facts  and  upon  the 
plaintiffs  public  invitation  for  money.  The 
plaintiff  applied  for  further  and  better  particulars 
as  to  whether  the  defendants  alleged  that  any 
of  the  statements  made  in  the  documents  were 
untrue,  and,  if  so,  which  of  them.  The  master 
and  judge  made  an  order  for  "  f  iirtlier  and  better 
particulars  of  justification." 

Held — that  the  jilea  was  not  a  plea  of  justifi- 
cation, but  was  only  a  plea  of  fair  comment,  and 
that  the  plaintiff  was  not  entitled  to  the  par- 
ticulars asked  for. 

DiGBY  r.  "Financial  News,"  Ld.,  [1906]  2 

[K.  B.  502  ;  7(i  L.  J.  K.  B.  H21  ;  9(5  L.  T.  172  : 

28  T.  L.  R.  117— C.  A. 

28.  Libel  imputing  Inaolrency  to  Jianlt — i?«« 
on  Jionlt — Liquidation.]  —  The  plaintiffs  were 
ordered  to  give  particulars  of  the  branches  on 
which  the  run  was  made,  and  the  period  of  the 
continuance  of  the  run,  but  not  particulars  as  to 
whether  the  run  was  made  by  depositors  or 
ordinary  customers,  nor  as  to  the  quantum  of 
damages  claimed  and  how  it  was  made. 

London  and  Northern  Bank,  Ld.  r.  George 
[Newnes,  Ld.,  (1900)  IC)  T.  L.  P.  48:^— C.  A. 


29.  Plea  of  Lost  Grant— Date  of  Grant.]— 
To  a  claim  for  damages  for  trespass  the  defen- 
dants ijleaded  a  lost  grant  by  the  plaintiff's  pre- 
decessors in  title,  and  a  similar  grant  made  with 
the  concurrence  of  the  freeholders  and  copy- 
holders of  the  manor. 

It  appeared  that  by  a  release  in  1775  the 
locus  in  quo  had  been  assured  to  the  plaintiff's 
predecessors  in  trust  for  such  freeholders  and 
copyholders,  and  that  in  1778  a  statute  had 
been  passed  for  the  appointment  of  trustees. 

Held — that  the  defendants  must  state 
whether  they  alleged  the  grants  to  have  been 
made  before  1775,  between  that  year  and  1778, 
or  sul>sequently. 

ITendij  v.  Steplwnmn  ((1808)  10  East,  55)  not 
followed. 

Palmer  r.  Guadagni,  [1906]  2  Ch.  494;  75 
[L.  J.  Ch.  721  ;  95  L.  T.  258— Eady,  J. 

30.  Proper  Suhject  Matter  for  Interrogatories^ 
—  Claim  on  Fire  Insurance  Policy — Defence  of 
Farthqualtfl — Parliculars  of  Cause  of  Fire.] — 
The  plaintiffs  sued  upon  a  fire  insurance  policy. 
The  defendants  pleaded  that  the  loss  was  due  to 
an  earthquake,  and  relied  upon  a  condition  in 
the  policy  that  it  should  not  cover  loss  or 
damage  by  fii-e  occasioned  by  earthquake.  They 
asked  that  the  plaintiffs  should  give  particulars 
as  to  the  cause  of  the  fire. 

Held — that  such  information  ought  to  be 
obtained,  if  at  all,  by  interrogatories  and  not  by 
particulars. 

Young  &  Co.,  Ld.  v.  North  British  and 

[Mercantile    Insurance    Co.,    (1907)    24 

T.  L.  R.  78— C.  A. 

31.  Untrue  Statements  in  Company's  Pro- 
spectus—  '■'■  Beasonable  Ground  to  believe''' 
that  statement  icas  true — Directors'  Liability 
Act,  1890  (53  &  54  Vict.  c.  64),  s.  3  — 
R.  S.  C,  Ord.  19,  r.  6.]— Where  in  an  action 
brought  by  holders  of  mortgage  debentures 
issueil  by  a  comj)any  against  directors  of  a 
compau}',  claiming  compensation  under  the 
Directors'  Liability  Act,  1890,  in  respect  of 
alleged  iintrue  statements  contained  in  the  pro- 
spectus of  the  company  on  the  faith  of  which 
the  plaintiffs  had  applied  for  their  debentures, 
the  defendants  plead  that  they  believed  the 
statements  in  the  prospectus  to  be  true,  and  had 
reasonable  grounds  for  such  belief,  the  defen- 
dants ought  to  be  ordered  to  give  particulars  of 
the  gromuls  of  their  belief. 

Alman   v.   Oppert,    [1901]    2    K.  B.    576;  70 

[L.  J.  K.  B.  745  ;    84  L.  T.  828  ;    17  T.  L.  R. 

620  ;  8  Manson,  816— C.  A. 


PLEDGE. 

See  Pawnbrokers  and  Pledges. 


POACHING. 


Sec  Came. 
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POISONS,   SALE   OF. 

See  Medicixe  and  Pharmacy. 

POLICE. 

See  Criminal  Law  ;  Local  Govern- 
ment ;  Magistrates  ;  Metropo- 
lis ;  Trover,  4. 


POLLUTION   OF   RIVERS. 

See  Nuisances  ;  Waters  and  Water- 
courses, 
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II.  Maintenance. 

(«)  Recovery  of  Relief 
(i.)  From  Pinqjer 
(ii.)  From  Persom  Liahle 
(iii.)  In  General. 

(J)')  Pauper  Lunatics 

(i.)  Recovery  of  Belief 
(ii.)   Weekly  Sum 

((')  Bastards  .... 

III.  Overseers      .... 

IV.  Settlement  and  Removal. 

(«)  L^erivative  Settlement    . 
(Ji)  Divided  Parishes     . 
(r)  Husband  and  Wife . 
(f/)  Settlement  by  Residence 
(e)  In  General 

Y.  A'agrancy  and  Other  Offences 
I.  IN  GENERAL. 


1.  Injury  to  Pauper — Pavper  set  to  Work  by 
(Tiiardians  —  Injiiry  caused  by  Xeyligence  of 
(ruardians'  Officer — Right  of  Action  against 
Guardians — Common  Employment.'] — An  action 
will  not  lie  by  a  pauper  against  the  guardians  of 
the  poor  in  their  corporate  capacity  for  negligence 
of  the  officers  or  servants  of  the  workhouse  in  an 
act  done  in  discharge  of  the  ministerial  duties 
of  the  guardians. 

A  pauper  inmate  of  a  workhouse  was  set  to 
work  on  a  scaffold  in  connection  with  an  electri- 
cal installation  at  the  workhouse  infirmary,  and 
was  injured  owing  to  the  defective  condition  of 
the  scaffold,  for  which  the  head  engineer  of  the 
infirmary  was  responsible. 

Held — that  the  guardians  in  employing  the 
pauper  upon  work  suited  to  his  capacity  were 
discharging  a  ministerial  duty  imposed  upon 
them  bj'  the  Poor  Law  Acts  and  regulations, 
and  that  an  action  by  the  pauper  against  them 
for  damages  for  personal  injuries  sustained 
through  the  negligence  of  their  officer  was  not 
maintainable  ;   but  held  that,  assuming  that  an 


action     would    lie,    the    doctrine    of    common 
employment  did  not  apply. 

Brennan  v.  Limerick  Guardians  ((1878)  2 
L.  R.  Ir.  42)  and  Dunhar  v.  Ardee  Guardians 
([1897]  2  Ir.  K.  76)  followed. 

Leringstonx.  Lurgan  Guardians  {(ISGS)  Ir.  R. 
2  C.  L.  202)  distinguished. 

Decision  of  Div.  Ct.  ([1906]  1  K.  B.  538  ;  75 
L.  J.  K.  B.  353 ;  70  J.  P.  134  ;  54  W.  R.  532 ; 
94  L.  T.  486  ;  22  T.  L.  R.  300  ;  4  L.  G.  R.  411) 
reversed. 

Tozeland  r.  West  Ham  Union,  [1907]  -1 
[K.  B.  920  ;  76  L.  J.  K.  B.  514  ;  96  L.  T.  519  ; 
71  J.  P.  194  ;  23  T.  L.  R.325  ;  5  L.  G.  R.  507— 

G.  A. 

2.  Paujier  Lunatic  —  Summary  Beception 
Order — Jurisdiction  of  Justice — '•  Place  lohere 
Pauper  resides  " — Union  wltere  Workhouse  belongs 
— Poor  Law  Amendment  Act,  1844  (7  &  8  Vict. 
c.  101),  -■*.  o6—LumcyAct,  1890  (53  &  54  Vict.c.  5), 
ss.  14,  24.  ] — A  pauper  became  chargeable  to  the 
City  of  London  union,  and  was  admitted  to  the 
City  of  London  union  workhouse  at  Homerton 
and  afterwards  transferred  by  an  order  of  the 
guardians  to  the  infirmary  at  Bow.  While 
there  he  became  a  lunatic.  Bow  is  situated 
outside  the  boundaries  of  the  City  of  London. 
The  question  arose  whether  in  such  a  case,  within 
sect.  14  (2)  of  the  Lunacy  Act,  1890,  "a  justice 
having  jurisdiction  in  the  place  where  the  pauper 
resides  "  is  an  alderman  of  the  City  of  London, 
or  whether  it  is  a  magistrate  of  the  adminis- 
trative county  of  London,  who  would  be  the 
magistrate  having  jurisdiction  where  the  work- 
house is,  to  make  a  summary  reception  order 
with  regard  to  the  lunatic. 

Held — that  an  alderman  of  the  City  of 
London  had  jurisdiction  to  grant  such  an  order, 
because  he  came  within  the  proper  meaning  of 
the  words '•  a  justice  having  jurisdiction  in  the 
place  where  the  pauper  resides  " — that  is  to  say, 
though  the  pauper  lunatic  was  actually  in  a 
workhouse  outside  the  City  of  London,  yet  by 
virtue  of  sect.  56  of  the  Poor  Law  Amendment 
Act,  1844,  that  workhouse  must  be  considered  as 
situate  in  the  union  to  which  he  was  chargeable. 

Reg.  r.  Bell,  [1900]  2  Q.  B.  391  ;69  L.  .L  Q.  B, 
[622  ;  64  J.  P.  789  ;  82  L.  T.  711— Div.  Ct. 

3.  Belief — ^'Sudden  and  Urgent  Xecesxity  " — 
Able-bodied  Men— Wilful  Neglect  and  Befusal 
to  Work — Wires  and  Children — Immediate  Need 
—Strikes— Poor  Belief  Act,  1601  (43  Eliz.  c.  2), 
s.  1  —  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83), 
s.  3 — Poor  Law  Amendment  Act,  1834  (4  &  5 
Will.  4,  c.  76),  ss.  15,  52,  oi—Poor  Law  Audit 
Act,  1848  (11  &  12  Vict.  c.  91),  s.  i—B.  S.  C, 
Ord.  25,  r.  5.] — The  payment  by  poor  law 
guardians  out  of  the  jjoor  rates  of  any  money  for 
setting  to  work  or  for  the  relief  of  able-bodied 
men,  who  are  at  the  time  able  to  obtain  and 
perform  work  at  wages  sufficient  to  support 
themselves  (and  their  wives  and  families,  if  any), 
is  unlawful,  and  ought  to  be  disallowed  by  the 
auditor  on  auditing  the  guardians'  accounts.  But 
this  statement  of  the  law  does  not  include  relief 
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given  to  or  for  the  wives  and  chiklren  of  such 
men  ;  and  it  is  also  without  prejudice  to,  and  is 
in  no  way  to  affect,  the  power  of  the  Local 
Government  Board  to  remit  such  disallowed 
payments,  even  although  unlawfully  made  under 
the  Poor  Law  Audit  Act,  18-18,  s.  •!,  or  any  other 
statute  enabling  them  so  to  do. 

It  is  not,  however,  lawful  for  guardians  to 
refuse  relief  to  those  who  are  in  immediate  need 
of  it,  and  are  at  the  time  unable  to  obtain  and 
perform  work,  on  the  ground  that  such  persons 
have  reduced  themselves  to  their  present 
incapacity  to  obtain  and  perform  work  by  their 
own  wilful  neglect  and  refusal  to  work  in  the 
past. 

The  machinery  provided  by  sects.  32 — 36  of  the 
Poor  Law  Amendment  Act,  1844,  is  inadequate 
for  the  protection  of  the  ratepayers  in  cases  in 
which  the  poor  law  guardians  propose  improperly 
to  gi-ant  relief,  and  the  Attorney-General  is 
accordingly  justified,  on  the  relation  of  any  rate- 
payer who  considers  himself  aggiieved,  in  coming 
to  the  Chancery  Division  and  asking  for  an 
injunction  to  restrain  the  proposed  improper 
exjienditure. 

Decision  of  Romer,  J.  (G3  J.  P.  536  ;  80  L.  T. 
618)  reversed. 

Attorney-General    r.     Merthyr    Tydfil 

[Union,  [1900]  1  Oh.  516  ;    69  L.  J.  Ch.  299  ; 

64  J.  P.  276  ;    48  W.  R.    403  ;    82  L.   T.  662  ; 

16  T.  L.  R.  251— C.  A. 

4.  School  District  —  Incoj-porated  Board  of 
Managers — Dissolution  hy  Order  ofLocalGovern- 
inent  Board — Sale  of  Bropcrtij  and  Inrestment 
of  Proceeds  of  Sale  in  Consols  —  Postpone- 
ment of  Dissolution  hy  suhscquent  Order  — 
Transfer  of  Consols — Powers  of  Managers  after 
Dissolution  of  District — Vesting  Order— Orders 
of  Loral  Gorerninent  Board  —  Poor  Law 
Amendment  Act,  1844  (7  &  8  Vict.  c.  104),  ss.  42, 
43,  45  —  Metropolitan  Poor  Amendment  Act, 
1869  (32  &  33  Vict.  c.  63),  s.  \— Dissolved 
Boards  of  Management  and  Guardians  Act,  1870 
(33  &  34' Vict.  c.  63),  ss.  1,  12— National  Belt 
Act,  1870  (33  &  34  Vict.  c.  71),  *.  22.]— 
Where  a  school  district  constituted  under  the 
Poor  Law  Amendment  Act,  1844,  is  dissolved  by 
an  order  of  the  Local  Government  Board  under 
the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict. 
c.  101),  s.  45,  the  board  of  management  continues 
to  exist,  being  a  body  separate  from  the  dissolved 
district,  and  the  property  of  the  district  is  not, 
under  the  Dissolved  Boards  of  Management  and 
Guardians  Act,  1870  (33  ct  34  Vict.  c.  2),  s.  12, 
automatically  vested  in  the  last  acting  managers, 
but  such  last  acting  managers  have  a  right,  q^iui 
board  of  management,  to  ijass  such  property 
under  their  seal  as  a  body  incorporate.  It  is 
doubtful  whether,  when  the  Local  Government 
Board  has  once  dissolved  a  district  under  the 
Metroiwlitan  Poor  Amendment  Act,  1869  (32 
&  33  Vict.  c.  63),  s.  1,  it  has  power  to  continue 
the  managers  in  power  for  more  than  a  period  of 
twelve  months,  except  for  a  certain  definite  ' 
piu'pose  specified  on  the  face  of  the  order.  I 

It  is  also  doubtful  whether,  when  a  school 
district  has  been  dissolved  l)y  the  Local  Govern-  i 


ment  Board  under  the  last-named  Act,  and  a 
date  for  dissolution  has  been  fixed,  the  Local 
Government  Board  has  power  to  postpone  such 
date  of  dissolution  by  subsequent  orders. 

Morton  v.  Bank  of  England,    [1904]  1  Ch. 

r664  ;  73  L.  J.  Ch.  503  ;  68  J.  P.  268  ;  52  W.  R. 

393  ;  90  L.  T.  375  ;  20  T.  L.  R.  230  ;  2  L.  G.  R. 

734— FarweU,  J, 

5.  Union — Separation  of  Parish  from  Union — 
Apportionment  of  "  Other  Property  " — Parlia- 
mentary Annuities — Poor  Law  Amendment  Act, 
1834  (4&  5  Will.  4,  c.  76),  s.  32.]— The  Local 
Government  Board  made  an  order  for  the  separa- 
tion of  a  parish  from  a  union  under  sect.  32  of 
the  Poor  Law  Amendment  Act,  1834,  and  were 
required  under  that  section  to  ascertain  the 
proportionate  value  of  every  parish  of  the  union 
of  the  workhouse  "  or  other  property "  held  or 
enjoyed  by  the  union  for  the  use  of  the  poor, 
and  to  fix  the  amount  to  be  received  or  paid  by 
every  parish  affected  by  the  separation.  Under 
sect.  26  of  the  Local  Government  Act,  1888, 
there  became  payable  by  the  county  council  to 
the  unions  in  their  county.  Parliamentary 
aiuiuities  of  a  certain  amount,  "  until  Parliament 
otherwise  determine."  When  the  separation 
took  i)lace  the  parish  and  the  remainder  of  the 
unioTi  could  no  longer  be  jointly  interested  in 
anything  ;  and  the  property  of  the  old  union 
had  to  be  divided  between  the  union  which 
remained  in  existence  and  the  parish  which  had 
ceased  to  form  part  of  it. 

Held — that  the  Parliamentary  annuities  were 
"  other  property  "  within  the  meaning  of  sect.  32 
of  the  Poor  Law  Amendment  Act,  1834,  and  that 
the  section  contemplated  the  capitalisation  once 
and  for  all  of  the  respective  interests  of  the 
separated  parish  and  the  union  at  a  ready-money 
value  with  reference  to  the  state  of  things  at  the 
date  of  the  separation,  on  the  same  princijjle  as 
that  on  which  the  proportion  of  the  value  of  a 
workhouse  which  is  to  be  paid  or  secured  by  the 
union  retaining  the  workhouse  to  a  separated 
parish. 

Appeal  from  Div.  Ct.  ((1900)  64  J.  P.  516 ;  82 
L.  T.  385  ;  16  T.  L.  R.  338)  allowed. 

Reg.  r.  Local  Government  Board  and 
[VVillesden  Guardians,  [1901]  1  K.  B. 
210  ;  70  L.  J.  Q.  B.  272  ;  65  J.  P.  36  ;  49 
W.  R.  226  :  83  L.  T.  648  ;    17  T.   L.  R.  120. 

— C.  A. 

II.  MAINTENANCE. 

(a)  Eecovery  of  Relief. 

(i.)  From  I'auper. 

6.  Infant — Property  of  Pauper  —  Bight  of 
Guardians  to  Beeorer  more  than  One  Years 
Mai/denance — Poor  Law  Amendment  Act,  1849 
(12  &  13  Vict.  c.  103),  s.  16.]— The  common  law 
right  of  the  guardians  of  a  union  to  recover 
from  a  ])auper  six  years'  maintenance  has  not 
been  cut  down  to  one  year's  maintenance  by 
sect.  16  of  the  Poor  Law  Amendment  Act,  1849. 
Therefore,  where  an  infant  pauper  had  become 
chargeable  to  a  union,  the  Court  ordered  the 
executor  of   a   will,   under    which    the   pauper 
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became  entitled  to  a  legacy  and  a  share  of  the 
residue,  to  pay  to  the  guardians  six  years' 
maintenance  expended  by  them. 

INEE  Clabboj^,   [1904]   2  Ch.  465  ;    73  L.  J. 

[Ch.  853  ;  53  W.   E.  43  ;    91   L.  T.  316  ;    20 

T.  L.  R.  712  ;  68  J.  P.  588— Farwell,  J. 

7.  Relief  to  Pauper  of  Contractual  Capacity 
■ —  Expenses  of  Maintenance  —  Common  Law 
Liahilitij.']  —  Expenses  incurred  in  the  main- 
tenance of  a  pauper  constitute  a  debt  due  from 
the  pauper  to  the  guardians  who  have  relieved 
him,  notwithstanding  the  fact  that  the  pauper 
was  of  contractual  capacity  during  the  period 
he  received  the  relief  in  question,  and  did  not 
accept  it  as  a  loan  or  agree  to  repay  it. 

Birkenhead    Union  r.  Brookes,   (1906)   70 

[J.  P.  72.  406  ;  95  L.  T.  359  ;  22  T.  L.  R.  583  ; 

4  L.  G.  R,  988— Div.  Ct. 

(ii.)  From  Persons  Liable. 

8.  Father— Married  M'oman  /larin//  Separate 
Estate— Poor  Pelief  Act,  1601  (43  Eli'z.^.  2),  .s\  7 
^Married  Women  s  Properti/  Act,  1882  (45  & 
46  Vict.  c.  75),  ss.  1,  21.] — A  married  woman, 
though  possessed  of  separate  estate,  is  not,  while 
her  husband  lives,  liable  to  contribute  towards 
the  maintenance  of  her  father  under  the  Poor 
Relief  Acts. 

PoNTYPOOL  Union  r.  Buck,  [1906]  2  K.  B. 
[896 ;  76  L.  J.  K.  B.  66  ;  71  J.  P.  5  ;  95  L.  T. 
795  ;    23   T.    L.   R.    17  ;    4  L.   G.  E.  1148— 

Div.  Ct. 

9.  3Iaintenance  Order  —  How  Enforceable — 
Cicil  Debt  Procedure— Poor  Relief  Act,  1601 
(43  Eliz.  c.  2),  ,«.  6 — Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  ss.  6,  35.]— An  order 
under  sect.  6  of  the  Poor  Relief  Act,  1601,  for  the 
maintenance  of  a  pauper  relation,  e.y.,  a  father,  is 
only  enforceable  by  the  civil  debt  procedin'e 
under  sects.  6  and  35  of  the  Summary  Jurisdic- 
tion Act,  1879,  unless  the  justices  are  satisfied 
that  the  person  making  default  had  the  means 
to  pay  since  the  date  of  the  order. 

In  re  Gamble,  [1899]  1  Q.  B.  305  ;  68  L.  J. 

[Q.  B.  195  ;  63  J.  P.  101  :  79  L.  T.  642  ;  15 

T.  L.  R.  123— Div.  Ct. 

10.  Pauper  Lunatic  —  Order  on  Husband — 
Application  against  Son —  Further  Contribution 
—Poor  Relief  Act,  1601  (43  Eliz.  c.  2),  s.  6— 
Poor  Law  Amendment  Act,  1850  (13  &  14  Vict. 
c.  101),  s.  5.] — The  fact  that  guardians  have 
obtained  an  order  on  the  husband  of  a  pauper 
lunatic,  under  the  Poor  Law  Amendment  Act, 
1850,  sect.  5,  to  contribute  2*-.  a  week  towards 
the  cost  of  her  maintenance,  is  no  answer  to  a 
summons  under  the  Poor  Relief  Act,  1601,  s.  6, 
against  a  son  of  the  lunatic  for  an  order  to  con- 
tribute to  her  maintenance. 

Cole  x.  Brown,  [1907]  2  K.  B.  301  ;  76  L.  J. 

[K.  B.  847  ;  71  J.  P.  335  ;    96  L.  T.  710  ;  5 

L.  G.  R.  727— Div.  Ct. 

11.  Son — Assignment  of  Estate  by  Father  to 
Avoid  Liability — "  Sufficient  Ability  "  to  Relieve 


and  Maintain — Poor  ReVuf  Act,  1601  (43  Eliz. 
c.  2),  s.  6.] — The  appellant  was  the  father,  by 
his  first  wife,  of  a  son  who  became  chargeable  to 
a  union  ;  and,  in  order  to  avoid  a  prospective 
claim  for  maintenance  of  such  son,  the  appellant 
purported  by  a  post-nuptial  .settlement  to  convey 
his  entire  property  to  his  second  wife.  The 
justices  ordered  him  to  pay  Is.  Gd.  a  week. 

Held — without  determining  whether  the  deed 
could  be  set  aside  as  being  fraudulent,  that  the 
justices  were  entitled  to  draw  the  inference  from 
all  the  circumstances  of  the  case  that  the  appel- 
lant was  of  "sufficient  ability"  to  reheve  and 
maintain  his  son  under  sect.  7  of  the  Poor  Relief 
Act,  1601,  although  he  had  purj  orted  to  convey 
away  all  his  pioperty. 

Coulson  r.  Davidson,  (1907)  71  J.  P.  17;  96 
[L.  T.  20  ;  5  L.  G.  R.  56— Div.  Ct. 


(iii.)  In   General. 

12.  Appeal  to  Quarter  Se.mons  —  Order  for 
Maintenance  of  Pauper  —  Sum  adjudged  to  be 
paid  more  than  £3 — Metropolitan  Police  Courts 
Act,  1839  (2  &  3  Vict.  e.  71),  s.  50.]— There  is  no 
appeal  to  cpiarter  sessions  from  an  order  of 
justices  against  relatives  for  the  maintenance  of 
a  pauper. 

An  order  by  a  metropolitan  police  magistrate 
against  the  relative  of  a  pauper  that  he  should 
pay  2s.  6rf.  a  week  towards  the  maintenance  of 
such  pauper  is  not  an  order  "  in  which  the  sum 
or  penalty  adjudged  to  be  paid"  is  "  more  than 
three  pounds"  within  sect.  50  of  the  Metropolitan 
Police  Courts  Act,  1839. 

Reg.  v.  London  Justices,  Ex  parte  Green- 

[wiCH  Union,  [1900]  1  Q.  B.  438  ;  69  L.  J. 

Q.  B.   364  ;  64  J.  P.  357  ;  48  W.  R.  319  ;  82 

L.  T.  296— Div.  Ct. 

13.  Maintenance  of  Pauper  wrongfully  Re- 
moved—  Order  Abandoned —  Time  for  Chdm  — 
Poor  Law  {^Payment  of  Brbts)  Act,  1859  (22  &; 
23  Vict.  c.  49),  s.  l.\ — Where  a  pauper  was 
wrongfully  i-emoved  to  the  workhouse  of  the 
West  Ham  parish,  alleged  in  the  order  of  removal 
to  be  the  place  of  settlement,  but  tlie  pauper 
was  afterwards  removed  back  to  the  workhouse 
of  the  removing  union,  aud  the  order  of  removal 
subsequently  abandoned  : — 

Held — that  a  claim  for  the  maintenance  of 
the  pauper  during  the  period  he  was  maintained 
in  tiie  West  Ham  workhouse  was  not  barred  by 
the  Poor  Law  (Payment  of  Debts)  Act,  1859,  the 
same  having  been  made  within  three  months  of 
the  half-year  during  which  the  order  was  aban- 
doned, though  not  within  three  months  of  the 
half-year  during  which  the  pauper  was  removed 
back. 

West    Ham    Uniox    r.     Kixgston-on-Hull 
[Corporation,  (1901)65  J.  P.  170— French,  J. 

Cy.  Ct. 

14.  Trade  Union — Relief  to  3Iembcr — Reim- 
bursement of  Guardians — Trade  Union  Act,  1871 
(34  &  35  Vict.  c.  31),  s.  4 — Divided  Parishes  and 
Poor  Law  Amendment  Act,  1876  (39  &  40  Vict. 
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c.  01),  .V.  2:5.] — A  memberof  a  trade  union  having 
become  chargeable  to  the  parish  of  St.  M.  I., 

Held — that  the  trade  union  could  not  be  com- 
pelled to  pay  to  the  guardians  the  weekly  sums 
which  in  the  ordinary  course  would  have  been 
paid  to  the  member  if  he  had  not  become 
chargeable. 

Ht.  Mary  Islington  Guardians  r.  Amal- 

[gamated   So"iety  of   Engineers.  (1002) 

GO  J.  r.  (!(■>.*) — Nwrth  Ldudon  Police  Court. 

(b)  Pauper  Lunatics. 

Sec   also   other    sub-headings,  and    title 
Lunatics,  H.5,  3(i. 

(i.)  Jlecon-nj  of  llelief. 

15.  Anint'ifij — Balance — lutestacij  —  Trust  — 
Claim  of  Ad  til  lit  i  fit  rat  or — Statute  of  Llttiitiitioiin 
—The  Poor  Law  (I'a i/tiie/tt  of  iJe'ht-s)  Act,  18.-)9 
(22&23  Vict.  c.  4i»).'.s-.  1.]— A  pauper  lunatic 
became  chargeable  to  t'  e  guardians  of  I.  parish 
in  1879,  and  remained  chargeable  till  her  death 
in  1890.  During  that  period  an  annuity  to  which 
she  was  entitled  was  paid  to  the  guardians.  In 
each  of  the  first  four  j'ears  the  annuity  exceeded 
the  sum  expended  on  the  lunatic's  maintenance 
by  about  £7.  Theie  was  not  at  any  time  a 
separate  account  kej)t  in  respect  of  the  lunatic's 
estate.  The  })laintitif  took  out  letters  of  adminis- 
tration in  1902.  On  a  summons  by  the  plaintiff 
to  recover  the  balance  of  the  sums  received  in 
respect  of  the  annuity  from  the  guardians  : — 

Held  —  that  the  guardians  received  the 
annuity  as  trustees  for  the  lunatic,  and  that  the 
plaintiff's  claim  was  not  barred  b}^  the  Statute  of  i 
Limitations  :  and  further,  that  the  claim  was 
not  a  "debt,  claim,  or  demand"  within  the 
meaning  of  sect.  1  of  the  Pavment  of  Debts  Act, 
1859. 

Smith   r.   Islington  Guardians.   (1902)  f.6 
[J.  P.  G(>4— Judge  Edge,  Cy.  Ct. 

16.  Arrears  of  Mdintetitmce — L'tiititatioii  Act, 
1(523  (21Jac.  1,^.  Ki).] — W.,  a  lunatic  not  so  found, 
was  maintained  by  the  guardians  of  the  S.  Union 
in  a  pauper  lunatic  ;  sylum  from  1882  until  her 
death  in  18i'8.  In  1891  \X .  became  entitled  to 
a  shaie  of  a  fund,  and  in  189.'J  a  person  was 
a|)pointed  to  exercise  the  po^vers  of  a  committee 
of  W.,  but  the  fund  was  not  in  fact  paid  into 
Court  to  the  credit  of  W.  until  after  W.'s  death. 

In  189.")  the  guardians  gave  notice  to  the 
Master  in  Lunacy  of  their  claim  in  respect  of 
the  past  and  future  maintenance  of  W. 

After  the  death  of  W.  this  action  was  com- 
menced by  the  guardians  against  the  adminis- 
tratrix of  W.,  claiming  arrears  of  maintenance. 

Held — that  the  expenses  of  maintenance 
were  a  debt  of  the  lunatic,  and  that  arrears  of 
maintenance  could  only  be  recovered  in  respect 
of  six  years  prior  to  llie  commencement  of  the 
action. 

Stediitatt  V.  Hart  ((18.54)  Kay,  f>07 ;  23  L.  J. 
Ch.  908  ;  2  W.  l\.  4(52  ;  18  Jur.  744  ;  2  Eq.  K. 
81(>)  distinguished. 


Ill  re  Xewltefi'inx  Estate  ((1887)  86  Ch.  D.  477  ; 
r,t]  L.  J.  Ch.  !t07  ;  3(5  W.  K.  69  ;  57  L.  T.  398  — 
C.  A.)  followed. 

In  re  Watson,  Stamford  Union  r.  Bartlett, 
[1899]  1  Ch.  72  ;  68  L.  J.  Ch.  21  :  47  W.  R. 
359  ;  79  L.  T.  462  ;  7  Matison,  97— Stirling,  J. 

17.  Ari'ears  of  Maintenance  —  Decease  of 
Lunatic  —  Action  atjtilnst  Ilepresentatices  of 
Lunatic — Payntents  hij  Iteceirers  in  Lunacij  on 
Account  of  Maitttcitance^Statute  of  Liniita- 
tionx.'j — A  pauper  lunatic  was  maintained  by 
the  guardians  of  a  union,  and  the  income  of  tlie 
lunatic  was  under  a  lunacy  order  paid  by  the 
receivers  of  the  lunatic  to  the  guardians  for  the 
lunatic's  sui)port  and  maintenance.  The  income 
did  not  cover  the  cost  of  maintenance,  and  there 
was  a  large  sum  owing  to  the  guardians  at  the 
date  of  the  lunatic's  death.  The  guardians  had 
appropriated  each  payment  of  the  receiver  as  a 
payment  on  account  of  the  arrears  due  at  the 
dale  of  each  payment. 

Held — in  an  action  to  recover  the  arrears, 
brought  against  the  peisonal  representative  of 
the  deceased  lunatic — that  the  Statute  of  Limita- 
tions might  be  pleaded,  but  that  the  same  answers 
to  such  a  plea  were  open  to  the  guardians  as 
were  open  to  an  ordinary  creditor. 

Held,  further,  that  under  the  particular 
circumstances,  the  payments  made  by  the  re- 
ceivers under  the  lunacy  tirders  were  jiaynients 
on  account,  and  that  the  guardians  could  recover 
the  balance  of  arrears,  notwithstanding  that 
some  of  the  amount  was  for  maintenance  more 
than  six  years  before  action. 

Wandsworth  Union  r.  Worthington,  [1906] 

[  1  K.  B.  420  ;  75  L.  J.  K.  B.  285  ;  70  J.  P.  191  ; 

54  W,  U.  422  ;  95  L.  T.  331  ;  22  T.  L.  l".  284  ; 

4  L.  G.  R.  320— Far  well,  .). 

18.  Arrears  if  ]\faitttrnance — Lunatic's  Lstatc 
— Funds  in  Court.] — A.,  B.  and  C.  w^re  paupers 
in  receipt  of  relief  and  chargeable  on  the  C. 
Union,  and,  being  of  unsound  mind,  orders  were 
made  for  their  respective  reception  into  the 
'  ounty  lunatic  asylum  as  pauper  lunatic-;.  The 
treasui'cr  of  the  asylum  at  various  times  de- 
manded from  the  guardians  payment  for  the 
maintenance  and  expenses  of  the  lunatics, 
and  the  guardians  duly  paid  the  amounts  so 
(lemMntle  I. 

The  lunatics  having  become  entitled  under  a 
will  to  certain  moneys,  which  were  paid  by  the 
executors  and  trustees  of  the  will  into  Court 
under  the  provisions  of  the  Trustee  Act,  1893, 
the  guanlians  todk  out  a  summons  asking  for 
rec(ui)ment  of  the  cost  of  the  i)ast  maintenance 
of  the  three  lunatics,  and  also  to  have  provision 
made  for  future  maintenance  out  of  the  funds  in 
Court  belonging  to  each. 

Held — that  an  order  should  be  made  for  pay- 
ment annually  to  the  guardians  of  the  sum 
certified  to  have  been  ex{)ended  by  them  in  each 
year,  such  payments  to  be  deemed  to  be  so  made 
on  account  of  arrears  as  well  as  future  main- 
tenance. 

Re  Williams' Tru^t,  (1907)  71  .T.  P.  209;  96 
[L.  T.  563  :  5  L.  G.  R.  542— Parker,  J, 
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19.  Monei/  in  I/iduxtrial  Sociefi/ — Piii/inenf  to 
Lunatic's  Wife  on  his  Behalf— Claim  of  (ri/ar- 
dians  against  Societij  for  Maintenance  of  Lunatic 
— Lndustriul  and  Prorident  Societies  Act,  1893 
(56  k  57  Vict.  c.  39),  **•.  29,  m~Lunacij  Act, 
1890  (53  Vict.  c.  5),  s.  ■^OQ—Countij  Court- 
Appeal— Defect  of  Parties.^ — At  the  time  of  the 
removal  o£  a  pauper  lunatic  to  an  asylum  there 
was  stauding  to  his  credit  in  the  books  of  a  co- 
operative and  industrial  society  the  sum  of  £70. 
Upon  the  application  of  the  lunatic's  wife,  who 
had  also  a  fund  standing  to  her  credit  in  the 
books  of  the  society,  various  payments  were  made 
to  her  out  of  the  lunatic's  fund.  The  society 
then  received  notice  from  the  guardians  of  a 
claim  against  this  fund  for  the  maintenance  of 
the  lunatic;  but,  notwithstanding  this  notice, 
the  society,  purporting  to  act  under  the  pro- 
visions of  sects.  29,  30  of  the  Industrial  and 
Provident  Societies  Act,  1893,  transferred  the 
balance  of  £55  to  the  wife's  account  in  their 
books.  Thereupon  the  guardians  presented  a 
petition  in  the  county  court  against  the  society 
under  sect.  300  of  the  Lunacy  Act,  1890,  for  re- 
imbursement out  of  the  £55  of  the  cost  of 
removal  of  the  lunatic  to  the  asylum,  and  of  the 
expenses  of  his  past  and  future  maintenance. 

Held — that  the  transfer  by  the  society  of  the 
£55  to  the  wife's  account  was  not  a  good  pay- 
ment on  the  lunatic's  behalf  within  the  meaning 
of  sect.  29  of  the  Industrial  and  Piovident 
Societies  Act.  1893,  and  that  the  guardians 
were  entitled  to  be  reimbursed  the  expenses  in 
question. 

Held,  also,  that  although  the  wife  ought  to 
have  been  made  a  party  to  the  petition,  yet 
inasmuch  as  the  objection  as  to  want  of  parties 
had  not  been  taken  in  the  county  court,  antl  was 
not  put  forward  as  a  ground  of  appeal  in  the 
notice  of  appeal  to  the  Divisional  Court,  the 
point  was  not  open  to  the  society  in  the  Court 
of  Appeal. 

Decision  of  Div.  Ct.  (74  J.  P.  297  ;  4  L  G.  E. 
1087)  reversed. 

Gloucester    Uxiox     r.     Gloucester     Co- 

[OPERATIVE      AND      INDUSTRIAL       SOCIETY, 
(1907)  71  J.  p.  1G9  ;  96  L.  T.  168  ;  5  L.  G.  R. 

493— C.  A. 

20.  Beceiver — Lcath  of  Lunatic — Administni- 
tion  Action  hij  Guardians — Six  Years'  Arrcars.'\ 
There  is  no  jurisdiction  in  lunacy  to  bind  a 
creditor  in  any  proceedings  in  the  High  Court. 

The  lunacy  jurisdiction  prefers  the  present 
and  future  comfort  of  the  lunatic  to  the  claim  of 
any  creditor. 

A  pauper  lunatic  was  maintained  by  guar- 
dians of  a  imi(m  from  November  1st,  1889,  until 
her  death  on  June  22nd,  1899.  On  October  14th. 
1895,  she  became  entitled  as  next  of  kin  to  £261. 
On  January  31st,  1891,  a  Master  in  Lunacy 
appointed  a  receiver  of  the  £261,  and  directed 
him  to  pay  £95  14*.  due  to  the  guardians  for 
maintenance  of  the  lunatic  from  October  14th, 
1895,  to  February  14th,  1899,  and  to  apply  the 
balance  in  future  maintenance  of  the  lunatic.  I 
At   the  death   of    the    lunatic    intestate    there  I 


remained  a  balance  of  over  £100.  The  guardians 
brought  a  creditor's  administration  action  to 
obtain  payment  of  the  sum  due  for  past  mainten- 
ance. 

Held — that  the  claim  of  the  guardians  in 
respect  of  the  rest  of  the  six  years  for  past 
maintenance  was  capable  of  being  enforced  after 
the  lunatic's  death. 

In  re  Taylor  ;  Edmonton  Union  r.  Deely, 

[1901]    1    Ch.   480;    70   L.   J.    Ch.   332;    84 

L.  T.  35— C.  A. 

(ii.)   Weeldij  Sum. 

21.  E,pjjenses  of  Maintenance  at  Astjlum — 
Lunatics  sent  from  other  Comities — Weeltly  Sum 
fi.ved  Itj  Vixiting  Committee — Limit — Lunaci/ 
Act,  1890  (53  &  54  Vict.  c.  5),  s.  283.]— Bv 
sect.  283  of  the  Lunacy  Act,  1890  :  (1)  "  Every 
visiting  committee  shall  fix  a  weekly  sum,  not 
exceeding  14*\,  for  the  expenses  of  maintenance 
and  other  expenses  of  each  pauper  lunatic  in  the 
asylum.  .  .  "  (3)  "  A  committee  may  tix  a 
greater  weekly  sum,  not  exceeding  ll'v.,  to  be 
charged  in  respect  of  pauper  lunatics  other  than 
those  sent  from  or  settled  in  a  parish  or  place 
within  the  county  or  borough  to  which  the 
asj'lum  belongs." 

In  a  case  where  a  visiting  committee  had  fixed 
a  weekly  sum  of  2\s.  in  respect  of  an  out-county 
lunatic  pauper,  purporting  to  be  as  to  12.?.  M. 
under  sub-sect.  (1)  and  as  to  8*-.  Sid.  under  sub- 
sect.  (3) : — 

Held — that  the  committee  had  only  power 
under  sub-sects.  (1)  and  (3)  to  fix  a  total 
weekly  sum  of  14.*.  in  respect  of  such  a  pauper, 
as  the  "  greater  weekly  sum  not  exceeding  14.y." 
mentioned  in  sub-sect.  (3)  is  not  an  extra  charge 
over  and  above  the  sum  not  exceeding  14*.  fixed 
under  sub-sect.  (1). 

Decision  of  the  Div.  Ct.  ([1904]  2  K.  B.  709  ; 
73  L.  J.  K.  B.  985  ;  68  J.  P.  538  ;  53  W.  R.  153  ; 
91  L.  T.  65.5)  affirmed. 

Fitch  r.  Bermondsey  Guardians,   [1905]  1 

[K.  B.  524  :  74  L.  J.  K.  B.  250  ;  69  J.  P.  102  ; 

53  W.  R.  308  ;  92  L.  T.  343  :  21  T.  L.  R.  206  ; 

L.  G.  R.300— C.  A. 

(c)  Bastards. 

22.  Marriage  of  Mother  to  Man  ahle  to  Main- 
tain — Order  against  Putative  Father — Poor  Law 
Amendment  Act,  1834  (4  &  5  Will.  4,  c.  76),  s.  57 
— Bastardy  Laas  Amendment  Act,  1873  (36  & 
37  Vict.  c.  9),  s.  5.]— When  the  mother  of  a 
bastard  has  marrieii  a  man  able  to  maintain  it, 
but,  on  its  becoming  chargeable,  the  putative 
father  is  summoned  to  "show  cause"  why  he 
should  not  contribute  to  its  maintenance,  the 
justices  may  make  an  order  against  him,  but 
(semble)  they  may  consider  the  facts  of  the 
marriage  and  the  husband's  means  in  deciding 
whether  cause  has  been  shown. 

A  child  may  be  "  chargeable,"  although  its 
mother's  husband  is  able  to  maintain  it. 

Plymouth    Guardians    r.    Gibbs,   [1903]  -1 

[K.  B.  177  ;  72  L.  J.  K.  B.   33  ;  67  J.   P.   61s 

51  W.  R.  157  ;  87  L.  T.  685  :  19  T.  L.  R.   Ul; 

1  L.  G.  R.  48— Div.  Ct. 
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III.  OVERSEERS. 

See  also  I'UBLic  AUTHORITIES ;   Rates 
AND  Eating. 

23.  Ax.sintnnt  Orerseer — Appointment — Collec- 
tion of  liafes — lliqht  to  Hate  and  otliev  BooliS — 
Local  Gurernment  Act,  18'Jl  (06  &;  57  Vict.  c.  73), 
■s.  5  (1).] — By  sect.  5  (1)  of  the  Local  Govern- 
ment  Act,  1894,  the  power  and  duty  of  appointing 
and  revoking  the  appointment  of  an  assistant 
overseer  for  every  rural  parish  having  a  parish 
council  is  transferred  to  and  vested  in  the  parish 
council.  The  overseers  of  a  parish  kept  the  rate 
and  other  parish  books  from  an  assistant  over- 
seer, elected  by  a  resolution  of  a  jjarish  council. 

Held — that  the  assistant  overseer  vpas  entitled 
to  have  delivered  uj)  to  him  the  rate  and  other 
books  of  the  jjarish  for  the  purpose  of  enabling 
him  to  i)erform  the  duties  of  his  office. 

Heff.  v.  Orerseers  of  ChnHtclivrch  ((1857)   27 
L.  J.  JVI.  C.  23  ;  21  J.  P.  533)  considered. 
Reg.  r.  Powell  ;  Ex  parte  Williams,  [1899] 

[1  Q.  B.  396  ;  68  L.  J.  Q.  B.  274  ;  63  J.  P.  84  : 
80  L.  T.  184  ;  15  T.  L.  R.  157— Div.  Ct. 

24.  Assistant  Orer.tee.y — Illegal  and  ea-cessive 
Distraint  for  Poor  Hate — Bailiff  instructed  by 
Assistant  Orerxeer — Wlietlier  Orerxeer  liable  for 
acts  of  Assistant  0  verseer  a  nd  Bailiff — Poor  Belief 
Act,  ISiy  (5!»  Geo.  3,  c.  12),  .v.  7.]— Overseers  are 
not  liable  rirtute  officii  for  illegal  acts  {e.g.,  an 
illegal  distraint)  on  the  part  of  the  assistant 
overseer,  for  he  is  an  independent  officer  api)ointed 
under  statutory  authority  by,  and  as  the  servant 
of,  the  parish. 

Baker  and  Wife  c.  Wicks  and  Others, 
[1904]  1  K.  B.  743  :  73  L.  J.  K,  B.  410  ;  68 
J.  P.  263  ;  52  W.  R.  556  ;  90  L.  T.  706  ;  20 
T.  L.  R.  382  ;  2  L.  G.R.  lloS—Ld.  Alverstone, 

C.J. 

IV.  SETTLEMENT  AND  REMOVAL. 

(aj  Derivative   Settlement. 

25.  Dericatice  Settlement — Divided  Pariislien 
Act,  1876  (39  &  40  Vict.c.  61).  *■.  35.]— Where  an 
inquiry  is  made  into  the  settlement  of  a  pauper 
who  has  not  acquiretl  a  settlement,  and  it 
appears  that  the  settlement  of  the  parent  of  the 
pauper  was  derivative,  the  imjuiry  is  not  to  be 
pursued  further,  and  the  i)auper  is  to  be  deemed 
to  be  settled  in  the  pla(-e  of  his  birth. 

A  pauper  was  born  in  tlieajjpellant  union,  and 
became  chargeable  to  it.  She  h;id  never  acquired 
a  settlement  of  her  own,  and  was  the  illegitimate 
daughter  of  a  woman  who  was  a  legitimate  child, 
born  in  the  respondent  union,  who  had  never 
acquired  any  other  settlement  of  her  own. 

Held  (affirming  the   judgment  of   the  Court 
below) — that  the  pauper  must  be  deemed  to  be 
settled  in  the  api)ellant  union. 
Plymouth    Union    /•.     Axminster     Union, 

[1898]    A.    C.    586;    62   J.    P.   612;    67  L.  J. 

Q.  B.  871  ;  79  L.  T.   4;  14   T.    L.  R.  533;  47 
W.  R.  33— H.  L.  (E.) 

(b)  Divided  Parishes. 

26.  Alteration  if  Parish — Addition  of  jiart  of 
Pari/ih  to  another   J'arixh — Whether  Settlement 


destroyed — Divided  Pari.^hes  and  Poor  Laio 
Amendment  Act,  1876  (39  &  40  Vict.  c.  (il),  »•.  1  ; 
Poor  Law  Act,  1879  (42  &  43  Vict.  c.  54.]— By 
an  Order  of  the  Local  Government  Board  made 
under  the  Divided  Parishes  Act,  1876,  and  the 
Poor  Law  Act,  1879,  part  of  the  parish  of  Wan- 
stead  was  added  to  and  amalgamated  with  the 
parish  of  West  Ham. 

Held— that  the  identity  of  the  jiarish  of  West 
Ham  was  not  destroyed,  and  that  therefore  a 
settlement  re(iuired  in  that  parish  before  the 
Order  was  made  continued  to  exist. 

Beg.  v.  Inhabitants  of  Tipton  ((1842)  3  Q.  B. 
215)  discussed. 

Decision  of  C.  A.  ([1902]  1  K.  B.  562  ;  71 
L.  J.  K.  B.  299  ;  66  J.  P.  356  :  50  W.  R.  275  ;  86 
L.  T.  134  ;  18  T.  L.  R.  275)  affirmed. 

West  Ham  Union  v.  London  County  Coun- 

[CIL,  [1904]  A.  C.  40  ;  73  L.  J.  K.  B.  85  ;  68 

J.  P.  145  ;  52  W.  R.  465  ;  89  L.  T.  614  ;  20 

T.  L.  R.  127  ;  2  L.  G.  R.  301— H.  L.  (E.). 

27.  Division  if  Parish  into  separate  Parishes 
— Lo.is  of  Settlement — Local  Government  Act, 
1894  (56  &  57  Vict.  c.  73),  .s.  l,sub-s.  3.]— Where 
a  parish,  which  is  partly  within  and  partly  with- 
out a  rural  sanitary  district,  is  divided  into 
separate  parishes  under  sect.  1,  sub-sect.  3  of  the 
Local  Government  Act,  1894,  a  settlement 
acquired  in  the  undivided  parish  before  its 
division  is  extinguished  ;  and  a  person  does  not 
by  reason  of  such  previous  settlement  in  the  un- 
divided parish,  acquire  a  settlement  in  either 
of  the  separate  i)arishes. 

Beg.  v.  The  Inhabitants  of  Tipton  (3  Q.  P..  215) 
followed. 

Decision  of  the  Divisional  Court  (61  J.  P.  708  ; 
66  L.  J.  Q.  B.  739  ;  77  L.  T.  466  ;  13  T.  L.  R. 
558)  affirmed. 

Dorking    Union    v.    St.    Saviour's   Union, 

[1898]    1    Q.  B.  594  ;  62  J.   P.  308  ;  67   L.  J. 

Q.  B.  408  ;  78  L.  T.  29  ;  14  T.  L.  R.  213  ;  46 

W.  R.  309— C.  A. 

Overruled.  See  West  ILim  Union  v.  Edmon- 
ton Union,  No.  33,  infra. 

28.  Division  of  Parish — Comity  Council  Order 
— -'Three  Years'  Btsidence — Loral  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  .«.  57.]— By  au 
order  of  the  Local  Government  Board  confirming 
an  order  of  a  county  council  under  sect.  57  of  the 
Local  Government  Act,  1888,  after  tlividing  an 
existing  parish  into  two  new  separate  parishes, 
it  was  provided  that  any  person  who  should 
have  acquired  a  status  of  irremovability  in  the 
existing  parish  should  be  deemed  to  have 
actjuired  a  status  of  irremovability  in  that  one 
of  the  new  parishes  in  which  he  was  residing  at 
the  time  when  the  order  came  into  operation; 

Held — tliat  this  provision  did  not  operate  to 
give  a  settlement  in  either  of  the  new  parishes  to 
a  pauper  who  had  at  the  date  of  the  coming 
intooi)eration  of  the  order  acquired  not  merely  a 
status  of  irremovability  in  the  existing  parish, 
but  also  a  settlement  tliere  by  three  years'  resi- 
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Settlement  and  Removal — Cont'rnned. 

deuce,  which  settlement  was  extinguished  by  the 
division  of  the  existing  parish. 

Calne  Union  v.  St.  Maey,  Islington,  (1900) 
[69  L.  J.  Q.  B.  400  ;  G4  J.  P.  246  ;  82  L.  T. 

121— Div.  Ct. 

29.  JDlcided  Purlxh—Pi-eserration  of  Settle- 
vient — County  of  SontluonpUm  (Suitth  Shuif/i/rm 
and  Eadleigh)  Confirmation  Order,  1893.] — Bj' 
the  County  of  Southampton  (Soutla  Stoneham 
and  Eastleigh)  Confirmation  Order,  1893,  a  new 
parish  of  Eastleigh  was  constituted  out  of  the 
parish  of  South  Stoneham.  By  sect.  12  it  was 
declared  that  "  as  between  the  parish  of  Stone- 
ham and  Eastleigh  every  person  who  has 
acquired  or  shall  on  or  before  March  25th,  189-4, 
acquire  a  settlement  in  the  existing  parish  of 
South  Stoneham  shall  be  deemed  to  have 
acquired  such  settlement  in  South  Stoneham  or 
in  Eastleigh,  according  as  the  acts  or  circum- 
stances conferring  such  settlement  shall  have 
been  done  or  taken  place  in  South  Stoneham  or 
Eastleigh,  or  (if  such  acts  or  circumstances  shall 
have  been  done  or  taken  place  partly  in  South 
Stoneham  or  partly  in  Eastleigh)  then  according 
as  his  last  place  of  residence  in  the  existing 
parish  of  South  Stoneham  at  the  time  of  acquir- 
ing such  settlement  shall  have  been  South  Stone- 
ham or  in  Eastleigh,  except  where  any  such 
person  shall  have  ceased  to  reside  in  South 
Stoneham  or  Eastleigh,  as  the  case  may  be,  after 
March  2rith,  1894,  and  before  becoming  charge- 
able. The  provisions  of  this  clause  shall  have 
effect  unless  or  until  the  settlement  of  such 
person  shall  be  duly  determined  to  be  in  such 
parish  other  than  South  Stoneham  or  Eastleigh." 

Held — that  all  settlements  of  paupers  in  the 
divided  parish  of  South  Stoneham  were  pre- 
served notwithstanding  the  division  of  the 
parish. 

Worcester  Union  v.  Birmingham,  Union 
((1887)  [then  unreported  but  no\v  reported  65 
J.  P.  771— G.  A.  (see  infra)])  followed. 

South  Stoneham  Union  r.  Richiviond  Union, 
[(1901)  65  J.  P.  760— Surrey  Qr.  Sess. 

30.  Divided   Parish — Preservation  of   Settle- 
ment—Worcester  Extension  Act,   1885  (48  &  49 
Vict.  6'.  clxiv.),  s.  101.] — A  pauper  had  a  settle- 
ment in  the  parish  of  Claines,  near  Worcester,  by 
the  year  1880.     In  1885  the  Worcester  Extension 
Act,  1885,  was  passed  enlarging  the  boundary  of 
the  borough  and  taking  a  portion  of  Claines  into 
that   boundary    and    leaving  a   portion  of   the 
parish   out.     The  parish  was  thus  divided  into 
North  Claines  and  South  Claines.     By  sect.  101  j 
of  that  Act  it  was  enacted  that  "  as  between  the  | 
parishes  of  North  Claines  and  South  Claines,  and 
as  between  the  Droitwich  Union  and  the  Wor- 
cester Union,  every  person,  &c."  (words  similar  j 
to  those  in  the  case  above).  I 

Held — that  the  settlement  of  the  pauper  was 
preserved  in  South  Claines,  the  part  of  the  old 
parish  of  Claines  in  which  she  resided  when  she 
acquired  her  settlement  in  that  parish.  j 

Worcester   Union   v.  Birmingham  Union,  i 
[(1901)  65  J.  P.  771— C.  A. ' 


31.  Division  of  J'ari.'ifi  hij  virtue  of  Loral 
Gorcrnmcnt  Act,  1894  (r)6  ^:  57  Vict.  c.  l'^)—Suh- 
scquent  Division  and  Am/t/i/amation  (f  J'arlsfux 
— Provixioual  Order — Itestorution  of  Settlement.  ~\ 
— C.  E.  L.  had  by  residence  from  1886  to  1891 
acquired  a  settlement  in  the  parish  of  B .  By 
virtue  of  the  operation  of  the  Local  Government 
Act,  1894,  the  parish  of  B.  was  divided  into  two 
parishes,  which  were  thereafter  known  as  the 
parishes  of  W.  and  B.  respectively.  The  resi- 
dence of  C.  E.  L.  had  been  in  that  part  of  the 
parish  of  B.  which  after  the  division  became  the 
parish  of  W. 

In  1902,  by  a  Provisional  Order  of  the  Local 
Government  Board  (duly  confirmed),  the  parish 
of  W.,  a  part  of  the  then  parish  of  B.,  a  part  of 
the  parish  of  \V.  T.,  and  the  parish  of  H.  were 
formed  into  the  new  parish  of  VV.  ;  and  certain 
other  divisions  and  amalgamations  of  parishes 
;  were  made  by  the  same  Order. 

Article  xxxi.  of  the  Order  made  provision  for 
the  preservation  of  settlements  and  of  status  of 
irremovability  that  had  been  acquired  in  the 
existing  parishes  affected  by  the  Order  ;  and 
further  provided  that  "  for  all  purposes  of  settle- 
ment and  removal  residence  prior  to  the  com- 
mencement of  this  Order  in  any  part  of  the 
existing  parishes  of  B.,  H.,  W.  T.,  or  W.  shall  be 
deemed  to  have  been  residence  in  the  parish  in 
which  the  part  is  included  by  this  Order." 

Held — that  the  settlement  that  C.  E.  L.  had 
acquired  in  the  old  parish  of  B.,  and  which  was. 
destroyed  by  the  operation  of  the  Local  Govern- 
ment Act,  1894,  was  not  restored  by  the  Pro- 
visional Order,  and  that  C.  E.  L.  was  not  settled 
ill  the  parish  of  W. 

East  Preston  Union   v.  Lewisham  UnioiN\ 
[(1904)  68  J.  P.  404  ;  91  L.  T.  418— Div.  Ct! 

32.  Division  of  Parish — Order  hij  Joint  Com- 
mittee of  Count g  Councils  under  Local  Govern- 
ment  Acts,  1888  and  1894 — Article  providing  for 
Settlements  in  Divided'  Parish  to  continue  in 
Xeiv  Parishes —  Validifg — Local  Government 
Acts,  1888  (51  &  52  Vict.  c.  41),  ss.  57,  59,  and 
1894  (56  &  57  Vict.  c.  73),  ss.  36,  42,  69.]— At  the 
passing  of  tlie  Local  Government  Act,  1894,  a 
parish  was  situate  in  two  urban  districts.  Such 
parish  was  divided,  and  an  Order  relating  to. 
such  division  was  made  by  a  joint  committee  of 
county  councils  under  the  Local  Government 
Acts,  1888  and  1894,  and  confirmed  by  the  Local 
Government  Board.  The  Order  contained,  inter 
alia,  articles  of  the  common  type  preserving- 
settlements  and  status  of  irremovability. 

Held — that  whether  or  not  there  was  power 
to  include  in  the  Order  the  articles  in  question, 
such  Order  must,  by  reason  of  sect.  42  of  the. 
Act  of  1894,  at  the  expiration  of  six  months 
after  confirmation  by  the  Local  Government 
Board  be  presumed  to  have  been  duly  made  and. 
to  be  within  the  powers  of  sect.  57  of  the  Act  of 
1888,  and  no  objection  to  its  validity  could  be-, 
entertained. 

Seinhle,  the  articles  were  in  fact  intra  vires. 

Decision  of  Div.Ct.  ([1906]  2  K.  B.  365  ;  75. 
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Settlement  and  Removal — Cdiiflnued. 

L.  J.  K.  B.  784  ;  7U  J.  P.  385  :  \):>  L.  T.  419  ; 
4  L.  G.  R.  873)  affirmed. 

Bex  v.  Middlesex  JJ.  ;  Ex  parte  Walsall 

[Union,  [1907]  2  K.  B.  581  ;  76  L.  J.  K.  B. 

839  ;  71  J.  P.  393  ;  96  L.  T.  798  ;  23  T.  L.  R. 

524  ;  5  L.  G.  R.  1232— C.  A. 

33.  Bir/xion  of  Parish — Effect  on  Settlement — 
Dirided  Paruhes  Act,  1876  (39  &  40  Vict.  c.  (i\), 
jis.  1,  6 — Local  Gurernment  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  1,  suh-s.  3.] — Where  a  parish  is 
divided  under  the  Local  Government  Act,  1894, 
into  two  parishes  so  that  each  part  becomes  a 
separate  parish,  the  settlements  gained  by  the 
paupers  in  the  original  parish  are  not  destroyed, 
but  the  settlement  remains  in  the  particular 
place  where  it  was  originally  gained. 

Reg.  V.  Tipton  {(1842)  3  Q.  B.  21.5)  and 
Dorhing  Union  v.  St.  Saciour^s  Union  (No.  27, 
^upra)  overruled. 

West  Ham  Guardians  r.  Edmonton  Guar- 

[DIANS,  [1908]  A.  C.  1  ;  77  L.  J.  K.  B.  85  ;  72 

J.  P.  9  ;  6  L.  G.  R.  89  ;  98  L.  T.  1  ;  24  T.  L.  R. 

108— H.  L.  (E.). 

(c)  Husband  and  Wife. 

35.  Capacity  of  Deserted  Wife  to  acquire  a 
Settlement  different  from  that  of  Iter  Husband — 
Poor  Law  Settlement  (Scotland)  Act,  1898  (61 
4.t  02  Vict.  c.  21),  A'.  1.] — When  a  husband  deserts 
his  wife,  she  cannot,  until  the  dissolution  of  the 
marriage,  acquire  a  settlement  different  from  that 
which  was  her  husband's  at  the  time  he  deserted 
her. 

Gray  v.  Foiclie  ((1847)  9  D.  811)  affirmed. 

Decision  of  Ct.  of  Sess.  ((1901)  3  F.  705) 
reversed. 

JIUTHERGLEN     PARISH     COUNCIL   V.    GLASGOW 

[Parish   Council,    [1902]    A.   C.  360;   51 
W.  R.  65  ;  86  L.  T.  607— H.  L.  (Sc.) 

36.  Deserted  Wife — LJride nee— Admissibility  of 
Separation  Order — Eff'ect  of  Separation  Order  on 
Deserti(ni  —  Summary    Jurisdiction    (Married 

Women)  Act,  1895  (58  &  59  Vict.  c.  39)~Poor 
Removal  Act,  1861  (24  i:  25  Vict.  c.  55),  s.  3— 
Poor  La  10  Amendment  Act,  1866  (29  &  30  Vict. 
c.  113),  *•.  17.]  — In  October,  1899,  C.  S.  T., 
the  wife  of  F.  W.  T.,  left  her  husband,  and 
shortly  after  went  to  reside  in  the  parish  of  P., 
where  she  remained  until  June,  1902.  On  that 
date  she  for  the  first  time  became  chargeable, 
and  was  subsequently  removed  to  a  county 
lunatic  asylum.  In  November,  1905,  an  order 
of  justices  was  obtained  adjudicating  her  place 
(if  settlement  to  be  in  the  parish  of  B.  in  the  B. 
Union,  wliercin  lier  husband  was  settled.  The 
guardians  of  the  B.  Union  appealed  against  this 
order  upon  the  ground  that  at  the  time  of  her 
becoming  chargeable  to  the  guardians  of  the 
parish  of  P.,  C.  S.  T.,  being  a  "deserted" 
woman,  was  irremovable  from  the  parish  of  P. 
by  reason  of  a  year's  residence  therein  ;  and  in 
support  of  their  appeal  the  guardians  of  the 
B.    Union    proposed    to    adduce    in  evidence   a 


I  separation  order  which  she  liad  obtained  on 
[  October  23rd,  1899,  under  the  Sunnnary  .luris- 

diction  (Married  Women)  Act.  1895.  ujion  the 
i  gi-ound   of   the  persistent  cruelty  to  her  of  her 

husband,  causing  her  to  leave  him  and  to  live 

separately  and  apart  from  him. 

Held — (1)  that  the  sejjaratiou  order  was 
admissible  as  evidence  of  deseilion. 

And  (2)  that,  assuming  that  F.  W.  T.  had 
deserted  C.  S.  T.  in-ior  to  the  date  of  the  sei)ara- 
tion  order,  the  intervention  of  the  separation 
order  did  not  prevent  her  from  acquiring  a  status 
of  irremovability  as  a  deserted  woman. 

Bristol  Union  i-.  Paddington  Union,  (190(;) 
[70  J.  P.  447— Qr.  Sess. 

37.  Deserted  Wife  — Misconduct  of  Wife  — 
Desertion,  lohat  is — Poor  Removal  Act,  1861  (24 
&  25  Vict.  c.  55),  s.  3.]— Where  a  married 
woman  is,  whether  rightfully  or  wrongfully,  sent 
away  by  her  husband  so  as'to  be  left  as  a  free 
woman,  she  is  deserted  by  him  within  the 
meaning  of  sect.  3  of  the  Poor  Removal  Act, 
1861,  and  she  caii  so  reside  as  to  acquire  a  status 
of  irremovability  apart  from  him,  unless  he 
returns  to  cohabit  with  her. 

The  pauper,  a  married  woman,  who  was  living 
with  her  husband  in  the  Lambeth  Union,  had, 
previously  to  October,  1895,  given  way  to  intem- 
perance, and  Oil  the  12th  of  that  month  her 
husband  told  her  that  they  must  part  for  a  time  ; 
that  she  would  have  to  find  other  lodgings,  and 
he  would  allow  her  8.s\  per  week  as  long  as  she 
kept  straight,  and  that  if  she  reformed  they 
could  live  together  again,  and  that  she  might 
take  sufficient  furniture  to  furnish  a  room.  The 
wife  thereupon  left  the  house  and  the  allowance 
of  8.s\  per  week  was  paid  her  for  eleven  months. 
The  husband  then  discovered  that  she  had  com- 
mitted adultery,  and  stopped  the  allowance,  and 
thenceforward  never  saw  his  wife  nor  contributed 
to  her  maintenance.  The  wife  then  went  to 
reside  with  another  man  in  the  ai)pellaut  union 
and  lived  with  him  until,  in  July,  1903,  she  was 
found  a  wandering  lunatic  in  the  respondent 
union  and  was  removed  to  an  asylum. 

Held — that  the  pauper  had  been  deserted  by 
her  husband  within  the  meaning  of  sect.  3  of  the 
Poor  Removal  Act,  1861,  and  that,  therefore,  her 
residence  in  the  appellant  union  had  remlered 
her  iiTemovable  therefrom. 

i?.v.  Maidstone  Union  ((1880)  5  Q.  B.  I).  31  ; 
49  L.  J.  M.  C.  25  ;  44  J.  P.  440  ;  41  L.  T.  586— 
Div.  Ct.)  followed. 

Decision  of  Div.  Ct,  (69  J.  P.  265  ;  93  L.  T. 
134  ;  3  L.  G.  R.  568)  affirmed. 

Southwark  Union  r.  City  of  London  Union. 

[1906]  2  K.  B.  112;  75  L.  J.  K.  B.  5.59  ;  70 

J.  P.  449  ;  54  W.  R.  547  ;  94  L,  T.  763  ;  22 

T.  L.  R.  568  ;  4  L.  G.  R.  730— C.  A, 

38.  Husband'  having  no  Settlement  —  Husband 
absent,  but  intending  to  return— Acquisition  of 
.ttatus  of  Irremovability  by  Married  M'oman 
during  Coverture.] — The  pauper  was  the  wife  of  a 
foreigner  with  no  settlement  of  his  own.  They 
were  married  on  July  6th,  1890.     They  had  four 
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Settlement  and  Removal — Continued. 
children— D.,  born  iu  August,  1892,  in  America  ; 
E.,  iu  January,  1898,  iu  the  i)arish  of  West 
Bromwich  ;  H.,  born  iu  October,  1899,  iu  the 
pai'ish  of  West  Bromwich  ;  and  C,  boru  in  April, 
1902,  iu  the  workhouse  infirmary  in  the  parish 
of  Birmhigham.  The  pauper  and  her  husband 
came  to  reside  in  the  jjarish  of  Birmingham 
in  January,  1901,  and  continued  so  to  reside  till 
June  20th,  1901,  when  her  husband  went  to 
America  to  work  for  his  brother-in-law,  intending 
to  send  for  his  wife  and  children  when  he  got 
settled.  The  pauper  heard  from  him  several 
times,  but  he  said  he  was  not  able  to  get  work 
and  had  made  u})  his  mind  to  return.  He  had 
not  returned  at  the  date  of  the  order  of  removal, 
but  it  was  found  as  a  fact  that  he  had  not 
deserted  his  wife,  and  had  an  anunus  rerertendl. 
The  pauper  continued  to  reside  with  her  children 
in  the  parish  of  Birmingham  until  March  27th, 
1902,  when  she  removed  with  them  to  the 
Birmingham  Workhouse,  where  the  youngest  child 
was  born,  April  20tli,  1902.  She  remained  till 
September  9th,  1902,  when  she  went  out  with  all 
her  children  and  had  not  returned.  The  jtauper 
was  boru  in  1869,  and  at  the  time  she  had 
attained  the  age  of  sixteen  years  had  a  deriva- 
tive settlement  by  residence  with  her  father  in 
the  parish  of  Bredon,  iu  the  Tewkesbury  Union. 
The  justices  made  an  order  for  the  removal  of  the 
pauper  to  the  Tewkesbury  Union.  The  Recorder, 
ou  appeal,  quashed  the  order  of  removal  ((1903) 
67  J.  P.  160). 

Held — the  Recorder  was  right.  That  the 
pauper  was  irremovable  fi'om  the  parish  of 
Birmingham,  by  reason  of  her  continuous  resi- 
deuce  there  for  more  than  one  year  prior  and  up 
to  the  date  of  the  order  of  removal, 

R.  V.    St.  Georqe  in  the  East  ( (1870)  L.   R.  5 
Q.  B.  364  ;  39   L.  J.  M.  C.  90  ;  U  J.    P.  409) 
followed. 
Tewkesbury  Union  r.  Birmingham  Union, 

[1904J  2  K.  B.  395  ;  73  L.  J.   K.  B.  797;  68 

J.  P.  397 ;  90  L.  T.  787  ;  20  T.  L.   R.  499  ;  .53 
W.  R.  268— Div.  Ct. 

39.  Hutihand  L'lcing  in  England,  and.  ha  ring  Set- 
tlement there —  Wifehorn  in  France — Wife  living 
apart  in  Scotland  and  becoming  Chargeable — j\'o 
Power  to  Remove  Wife  to  Hu-'ihand\'i  Settlement 
in  Enqland — Poor  Law  {Scotland)  Act,  1845  (8 
&  9  V'ict.  e.  83),  s.  77— Poor  Removal  Act,  1862 
(25  &  26  Vict.  c.  113),  .<.  2.]— There  is  no  power 
to  remove  to  England  a  person  becoming  charge- 
able in  Scotland,  unless  such  person  was  actually 
born  iu  England,  except  in  the  case  of  a  wife,  or 
child,  removed  together  with  the  husband,  or 
parent.  It  is  not  sufficient  that  such  person  has  a 
settlement  iu  England  iu  right  of  her  husband, 
who  was  boru,  and  is  still  living,  there. 

In  re  Alston's  Application,  (1904)  68  J.  P.  80 

[ — Ct.  of  Sess. 

40.  Hiisband  j'assing  under  Assumed  yame — 
Non-Disclosure —  Grounds  of  Removal — SufK- 
ciency — Settlement  bg  Renting  and  Payment  of 
Rates  and  Taxes.^ — An  order  of  justices  adjudi- 
cated the  settlement  of  a  pauper,  B.  C,  a  married 


woman,  to  be  iu  the  parish  of  St.  B.,  iu  the  St.  A. 
Union,  and  directed  her  removal  to  that  union 
accordingly.  The  giouuds  of  removal  were  that 
B.  C.  was  the  wife  of  T.  C,  and  that  T.  G.  had 
acquired  a  settlement  iu  the  parish  of  St.  B.  by 
renting  and  payment  of  rates  and  taxes. 

The  guardians  of  St.  A.  appealed  ou  thegi-ound 
that  T.  C.  had  never  acquireil  such  a  settlement. 
In  fact,  as  they  discovered  after  serving  notice 
of  ai)peal,  T.  C.  had  so  acquired  a  settlement  iu 
the  jjarish  of  St.  B.,  but  whilst  living  iu  that 
parish  had  always  passed  under  the  assumed 
name  of  L.  M.,  and  had  i)aid  his  rates  and  rent 
iu  that  name. 

Held — that  the  non-disclosure  of  the  assumed 
name  of  T.  C.  in  the  gTouuds  of  removal  did  not 
vitiate  the  order. 

St.    Austell    Union    v.    St.    SIarylebone 
[Guardians,  (1905)  69  J.  P.  416— Qr.  Sess. 


(d)  Settlement  by  Residence. 

41.  Breah  of  Residence — Servant  —  Animus 
Revertendi  to  Hume  of  JIist/-ess  —  Determina- 
tion of  Mistress  not  to  receive  her  again — Xo  Know- 
ledge of  such  Determiiaition  bg  Pavper.] — A 
pauper  lunatic,  who  had  been  deserted  by  her 
parents,  was  sent  by  the  Great  Yarmouth  Union 
to  a  home  for  feeble-minded  girls  at  Ipswich. 
She  afterwards  went  into  service  at  Weeley,  in 
the  appellant  union,  and  acquired  a  status  of 
irremovability  in  that  union.  Her  malady 
becoming  more  pronounced,  she  desired  to  return 
to  the  home.  Her  mistress  had  determined  to 
get  rid  of  her,  but  did  not  communicate  this 
decision  to  the  servant.  The  servant,  on  leaving 
Weeley,  expressed  a  desire  to  return  there  to  the 
service  of  her  former  mistress  after  being  cured  at 
the  home.  On  arrival  at  the  home,  she  became 
incurably  insane  and  incapable  of  exercisingany 
choice  as  to  her  residence. 

Held — that  thei-e  was  such  a  break  of  resi- 
dence as  to  destroy  her  status  of  in-emovability 
in  the  Tendring  union. 

Tendring  Union    r.  Ipswich  Union,  (1903) 
[67  J.  P.  304  ;  1  L.  G.  R,  574— Div.  Ct. 

42.  Break  of  Residence — Loss  of  Status  of  Ir  re- 
nt ovabilitg — Intention  of  being  sent  to  another 
WorliJiouse.~\ — An  old  woman  had  a  settlement  iu 
the  Cambridge  Union,  and  she  had  an  invalid 
son  who  also  had  the  same  settlement.  By 
residing  in  the  Union  of  Edmonton  she  became 
irremovable  there,  and  ultimately  both  she  and 
her  son  went  into  the  Edmonton  Workhouse, 
and  in  the  end  her  son  was  removed  to  the 
Cambridge  Workhouse  as  being  his  place  of 
settlement.  His  mother,  being  anxious  to  join 
him,  got  discharged  from  the  Edmonton  Work- 
house and  went  to  a  relative  at  West  Ham  for 
a  week  for  the  purpose  of  breaking  her  irre- 
movability in  the  Edmonton  Union,  and  then 
returned  to  Ethnonton  Woikhouse  for  the  pur- 
pose of  being  sent  to  join  her  son  in  the 
Cambridge  Workhouse. 

Held — that  the  quarter  sessions  were  right  in 
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attiniiiiig  the   order  sending    her    back    to   lier 
original  settlement  at  Cambridge. 

Cambridge  Union  c.  Edmonton  Uniox,  [1900] 

[2  Q.  B.  Ill  ;  69  L.  J.  Q.  B.  584  ;  t!4  J.  P.  5H2  ; 

48  W.  R.  558  ;  82  L.  T.  4!i4— Div.  Ct. 

43.  Bi-euli  of  llexidence — lllegdllij  procuring 
Beniovul — Evidence — Poor  Iteniocal  Act.,  1846 
(9  k  10  Vict.  c.  66),  ss.  1,  3,  6.]— Two  un- 
emancipated  children  and  their  mother,  a  widow, 
became  chargeable  to  the  P.  Union  in  November, 
19UI,  the  mother  being  then  irremovable  from 
V.  by  reason  of  one  year's  residence  without 
interruption  or  relief.  In  the  same  month  the 
mother  ceased  to  have  relief  except  on  account 
of  the  said  children,  who  remained  in  the  P. 
Union  schools  and  were  still  there  when  the 
mother  went  to  her  own  home  in  P.  In  Feb- 
ruary, 1902,  the  mother  removed  to  W.  H.  Union 
leaving  her  said  children  stiU  chargeable  to  P. 
Union. 

Held — that  the  mother  lost  her  status  of 
in-emovability  from  P.  when  she  went  to  W.  H., 
notwithstanding  that  the  relief,  through  her 
children,  was  uninterrupted. 

Held,  further,  that  an  order  for  the  removal 
of  the  children  to  W.  H.  was  gooi,  because  the 
mother's  irremovability  from  P.  having  gone,  the 
children  were  removable  to  the  parish  of  their 
last  settlement. 

Held,  further,  that  a  statement  by  the 
relieving  officer  of  the  P.  Union  made  to  the 
mother,  to  the  effect  that  her  removal  to  W.  H. 
from  P.  would  not  make  any  difference  to  her 
children,  was  not  sutlicient  to  jirevent  the  irre- 
movability from  lapsing  on  tiie  ground  of  fraud. 

Cf.  Reg.  V.  St.  Man/letnme,  (1853)  16  Q.  B.  299  ; 
15  Jur,  289  ;  20  L.  j'.  M.  C.  173. 

West  Ham  Union  r.  Poplar  Union,  (1902) 

[()6    J.    P.    504  —  Loveland,    K.C.,    London 

County  (Qr.)  tSess. 

44.  Break  of  Besidence — Residence  in  Con- 
secutire  Year.s — Comjml.sory  Absence  on  Militarij 
Serrice — Animus  revertendi — Poor  Ueinoral  Act.^ 
1846  (9  &  10  Vict.  c.  m~),  s.  l^Dividcd  Pari.f/ie.s 
and  Poor  Law  Amendnieiit  Act,  1876  (39  &  40 
Vict.  e.  61),  .s'.  34.] — 'i'he  absence  from  a  parish 
of  a  I'eservist  on  military  service  abroad  consti- 
tutes a  break  in  the  residence  required  to  obtain 
a  settlement  under  sect.  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876, 
although  such  service  is  compulsory,  ami  although 
the  reservist  throughout  sucli  service  retains  an 
animus  rerei-tendi,  and  did,  in  fact,  after  such 
service,  return  to  his  parish. 

The  three  years'  residence  required  to  obtain  a 
settlement  under  sect.  34  must  be  consecutive. 

St,  Glare's  Union  v.  Canterbury  6'«/('«  ([1897] 
1  Q.  B.  682;  66  L.  J.  Q.  B.  471  ;  61  J.  P.  371  ; 
45  W.  R.  529  ;  76  L.  T,  517— Div.  Ct.)  followed. 

Maidstone  Union  r.  Newark  Union,  (1905) 
[69  J.  P.  413  ;  3  L.  G.  11.  1U05  ;  93  L.  T.  602 

—Div.  Ct. 


45.  Breali  of  Residence — Widow  in  Receipt  of 
Relief — Poor  Law  Amendment  Act,  1834  (4  &  5 
Will.'  4,  c.  76),  s.  o—Poor  Removal  Act,  1846 
(9  &  10  Vict.  c.  66).  s.  1.]— A  person  who  has. 
acquired  a  status  of  irremovability  does  not  lose 
that  status  by  changing  his  residence  if  he  is,  and 
contiiuies  to  be,  in  receipt  of  relief  from  the  union 
in  which  he  acquired  such  status. 

A  woman  and  her  husband  resided  in  the  West 
Ham  Union  from  September  12th,  1894,  to. 
February,  1901,  and  acquired  a  settlement  in 
such  union,  and  two  children  were  born  there 
during  such  residence.  In  February,  1901,  the 
family  went  to  reside  in  the  Poplar  Union,  and 
remained  there  till  June,  1902,  when  the  woman's, 
husband  died.  The  woman  continued  to  reside 
in  the  Poplar  Union  till  June  8th,  1904.  She- 
had,  previously  to  the  death  of  her  husband, 
acquired  a  status  of  irremovability  from  such 
union.  On  the  last-mentioneil  date  the  woman 
left  the  Poplar  Union  for  tiie  purpose  of  looking- 
for  employment,  and  went  with  a  third  child  to 
reside  in  the  West  Ham  Uinon.  Diu'ing  her 
residence  iu  the  Poplar  Union  the  woman  had 
been  since  the  death  of  her  husband  constantly 
in  receipt  of  outdoor  relief,  and  her  other  twcv 
chiklren  had  been  taken  into  the  parochial 
schools  and  boarded  and  educated  at  the  expense 
of  the  guardians,  where  they  remained  up  to  the 
date  of  an  order  of  removal  which  was  obtained 
as  to  these  two  children  when  the  mother  ceased 
to  live  in  the  Pojjlar  Union  as  aforesaid. 

Held— that  as  by  4  &  5  Will.  4,  c.  76,  s.  56, 
the  woman,  owing  to  the  relief  given  to  her 
children,  nuist  be  deemed  to  have  been  lierself 
in  receii)t  of  relief  from  the  Poplar  Union,  she 
coukl  not  whilst  in  receipt  of  such  relief  break 
her  residence  in  the  Poplar  Union,  and  must  be 
deemed  to  be  irremovable  from  that  union,  and 
that  the  order  of  removal  was  therefore  wrongly 
made. 

Harttield  v.  Rotherfield  ((1852)  17  Q.  B.  746  ; 
21  L.  J.  M.  C.  65  ;  "16  J.  P,.181)  applied  and 
followed. 

Decision  of  Qr.  Sess,  (69  J.  P.  256)  affirmed. 

West  Ham  Union  r.  Poplar  Union,  (1906) 
[70  J.  P.  255  ;  94  L.  J.  769  ;  4  L.  G.  R.  512— 

Div.  Ct. 

46.  Bmancijiation — Residence  of  Child  ocer 
Si-fteen  in  different  Unionfrom  Parents — Absence 
from  Parents  at  time  of  reac/iing  Sixteen  Years 
of  A  gc — Breaks  of  Residence —  Bma ncijnition  for 
Purposes  of  Remorahilitg — Diridcd  Parishes  and 
Poor  Law  Amendment  Act,  1876  (39  &  40  Vict. 
c.  61),  s.  35  ;  Poor  Removal  Act,  1846  (9  &  10 
A'^ict.  e.  ii^'),  s.  1,  and  Amend inq  Acts — Lunacif 
Act,  1890  (53  Vict.  c.  5),  ss.  287,  294.]— A  child 
over  sixteen  j^ears  of  age,  having  no  other  settle- 
ment than  a  parentage  settlement,  not  residing 
in  the  same  union  as  its  parent,  is  emancipated 
as  nuich  for  the  purposes  of  removal  and  acquir- 
ing irremovability  by  statute  as  for  the  purpose 
of  accjuiring  a  settlement  in  its  own  right. 

E.  S.,  a  ijaujier  lunatic,  was  born  at  M.  in 
1884  ;  her  father  lived  in  the  township  of  L.  for 
a  term  of  three  years  and  upwards  up  to  1896,  in 
such  manner,  &c.,  as  to  ac(}uire  a  settlement 
pursuant   to   sect.   34, of   the    Divided  Parishes 
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Act,  187G,  and,  when  E.  S.  reached  sixteen,  o\\ 
July  25th,  1900,  this  was  her  father's  last  legal 
settlement.  E.  S.  was  sent  to  service  in  B.  at 
about  fourteen  years  old,  and  remained  there 
until  August,  1900,  when  she  was  over  sixteen. 
Meanwhile  her  father  had  come  to  reside  in 
St.  A.,  more  than  twelve  months  before  July  2.")th, 
1900,  and  he  continued  to  reside  there  until  the 
]u%atic  was  removed  to  an  asylum  in  June,  1903. 
In  August,  1900,  E.  S.  came  to  her  father's 
house  in  St.  A.,  and  remained  a  short  time  ;  then 
went  to  service  in  London,  and  subsequently 
went  to  hosi^itals,  homes,  and  different  jilaces  of 
service  up  to  May,  1903,  when  she  became  charge- 
able to  the  jjarish  of  S.  M.  1.,  after  one  day's 
residence,  and  was  subsequently  removed  there- 
from to  an  asylum  on  June  6th,  1903. 

Held — that  an  order  of  justices  adjudging  the 
lunatic  to  be  chargeable  to  the  township  of  L. 
was  good  ;  she  was  not  irremovable  from  St.  A. 
union  in  right  of  her  father,  because  she  became 
emancipated  on  attaining  sixteen  years  of  age. 

Lancaster  Uniok  r.  St.  Mary,  Islington 
[(190i)  67  J.  P.  443— Qr.  Sess. 

47.  Illcfi'dlniate  Children  BeskUng  with 
Mother  and  lieputed  Father — Mother  Married 
Wonutn  Living  Ajxtrt fronts  Iter  Husband — Death 
of  Mother — Irreinorahiliti/  of  Children — 9  &  10 
Vict.  c.  60,  ss.  1,3;  11  &  12  Vict.  e.  Ill,  s.  1.]  — 
F.  1'.,  the  mother  of  the  three  iiauper  children, 
had  married  W.  P.  on  April  11th,  1895,  at  Y.,  in 
the  Maidstone  Union.  On  Sei)tember  17th, 
1895,  she  left  her  husband  and  cohabited  with  a 
man  named  T.  M.  at  Battersea,  in  the  Wands- 
worth Union.  Between  October,  1895,  and 
March  25th,  1903,  the  three  i)auper  children  were 
born  in  Battersea,  and  in  the  case  of  the  two 
elder  children  the  father's  name  was  registered  as 
T.  M.,  but  was  left  blank  in  the  register  of  the 
birth  of  the  third  child.  On  October  15th,  1900, 
F.  P.  returned  to  her  husband  at  Y.,  but  left  him 
on  December  28th,  1900,  and  returned  to  T.  M. 
On  December  13th,  1901,  she  was  admitted  to  the 
Wandsworth  Union  and  certified  as  a  lunatic, 
and  on  January  3rd,  1902,  an  order  was  made 
adjudging  her  settlement  to  be  in  the  Maidstone 
Union,  being  that  of  her  husband,  and  she  was 
removed  to  the  Kent  County  Asylum.  On  April 
2nd,  1902,  she  was  discharged,  and  returned  to 
cohabitation  with  T.  M.  On  February  28th, 
1905,  she  died  in  Battersea.  The  children 
remained  with  their  rei)uted  father,  T.  M.,  till 
March  2nd,  1905,  when  they  and  he  were 
admitted  to  the  workhouse  and  became  charge- 
able to  the  Wandsworth  Union.  On  March  3rd, 
1905,  T.  M.  died  in  the  workhouse  of  the  Wands- 
worth Union. 

Held — that  the  children  were  residing  with 
their  reputed  father,  T.  M.,  and  as  he  was  iiTe 
movable  from  the  Wandsworth  Union,  the 
children  were  also  irremovable. 

Semhle,  as  he  was  the  head  of  the  household, 
they  were  so  "residing  with"  him  even  while 
their  mother  was  alive  and  in  the  same  house  ; 
l)ut  at  any  rate  they  resided  with  him  for  a  day 
and  a  half  before  he  and  they  became  chargeable. 

B.D. — VOL.  II. 


Decision  of  Qr.  Sess.  (70  J.  P.  7)  reversed. 

Maidstone  Union  v.  Wandsworth  Union, 

[(190G)  70  J.  P.  403  ;  95  L.  T.  125  ;  4  L.G.  R. 

10.52— Div.  Ct, 

48.  Illegifiniatfi  Child  under  Si-rteen  —  Resi- 
dence with  Mother — Settlement  hg  Residence — 
Divided.  Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict.  c.  61),  ss.  34,  35,]— An 
illegitimate  child  under  the  age  of  sixteen,  and 
residing  with  its  parents,  can  acquire  an  indepen- 
dent settlement  under  sect.  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1876. 

An  order  of  justices  adjudged  the  pauper,  an 
illegitimate  child  aged  about  two  years,  to  be 
settled  in  the  West  Ham  Union.  E.  N.,  the 
mother  of  the  paui^er,  herself  an  illegitimate 
child,  M.  A.  C,  the  mother  of  E.  N.,  and 
A.  F.  C,  who  married  M.  A.  G.  after  the  birth 
of  E.  N.,  had  all  resided  together  in  the  parish 
of  West  Ham  in  the  West  Ham  Union  for  three 
j'cars,  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would,  in  accord- 
ance with  the  several  statutes  in  that  behalf, 
render  them  irremovable.  During  the  whole 
period  of  such  residence  E.  N.  was  under  the  age 
of  sixteen  years. 

Held — that  E.  N.,  although  under  the  age  of 
sixteen  years,  had  acquired  an  independent 
status  of  irremovability,  and  consequently,  under 
sect.  34  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  was  deemed  to  be  settled 
in  the  parish  of  West  Ham  ;  that  the  pauper 
took  the  settlement  of  his  mother,  E.  N.,  under 
sect.  35  of  the  above-mentioned  Act ;  and  that 
the  order  of  justices  must  stand. 

Per  Ld.  Macnaghten — E.  N.  had  a  statutory 
(and  not  a  derivative)  settlement  in  West  Ham 
in  right  of  her  mother. 

R.  v.  Elvet  ((1859)  2  E.  &  E,  266)  and 
Ilighicortk  S)  Swindon  Union  v.  Westhury-on- 
Severn  Union  ((1890)  14  App.  Gas.  465  ;  59 
L.  J.  M.  C.  29  ;  53  J.  P.  580  ;  61  L.  T.  733— 
H.  L.)  followed. 

Decision  of  G.  A.  ([1904]  2  K.  B.  121  ;  73 
L.  J.  K.  B.  607 ;  68  J.  P.  412  ;  52  W.  R.  513 ; 
91  L.  T.  304  ;  20  T.  L.  R.  439)  affirmed. 

West  Ham  Union  v.  Holbeach  Union,  [1905] 

[A.  C.  4.50  ;  74  L.  J.  K.  B,  868  ;  69  J.  P.  442  ; 

93  L.  T.  557  ;  21  T.  L.   R.   713  ;  3  L.  Ct.  R. 

1179  ;  54  W.  R.  137— H.  L.  (E.). 

49.  Illegitimate  Child  under  Sia'teen — Resi- 
dence with  Parent — Reputed  Parent — Power  to 
acquire  Independent  Settlement  during  such 
Residence — I'oor  Law  Amendment  Act,  1834 
(4  &  5  Will.  4,  c.  76),  s.  71 — Poor  Removal  Act, 
1846  (9  &  10  Vict.  c.  66),  ss.  1,  i— Divided 
Parishes  and.  Poor  Laio  Amendmoit  Act,  1876 
(.39  &  40  Vict.  c.  61),  5.«.  34, 35.]— An  illegitimate 
child  under  the  age  of  sixteen  can  acquire  an 
indei)endent  settlement  under  sect.  34  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876, 

Five  illegitimate  children  lived  with  their 
mother  and  reputed  father  in  the  parish  of 
Lambeth  without  a  break  and  without  relief  for 
a  period  exceeding  three  years.    The  husband  of 
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the  mother  was  resident  in  the  Woolwich  Union 
(hiring  that  time,  and  acquired  a  settlement 
therein.  The  mother  and  children  l)ecanie 
(chargeable  in  the  parish  of  Fulham,  where  they 
had  resided  not  quite  one  year. 

Held— that  the  children  were  settled  in  the 
l)arish  of  Lambetli,  for,  as  they  were  living  with 
their  reputed  father,  their  residence  was  in-e- 
movable  residence  although  their  mother  was 
removable. 

Senihlc — the  jiroviso  to  sect.  1  of  the  Poor 
Eemoval  Act,  184(),  apjAies  to  all  children  even 
though  illegitimate. 

Decision  of  C.  A.  ([1900]  2  K.  B.  240;  75 
L.  J.  K.  B:  675  ;  70  J.  V.  S21  ;  1)5  L.  T.  .837  ; 
22  T.  L.  E.  57!) ;  4  L.  G.  E.  1021)  affirmed  on 
other  gi-ounds. 

Fulham  Uniox  v.  Woolwich  Union,  [19(t7] 
[A.  C.  255  ;  7(5  L.  J.  K.  B.  TM)  ;  71  .J.  P.  .SCI  : 
97  L.  T.  117  ;  23  T.  L.  E.  483  ;  5  L.  CI.  E.  801 

— H.  L.  (E.). 

60.  Pauper  over  Sixteen  Years  of  Age  resid- 
ing tcitli  Parents — Absence  from  Home  at  Fre- 
(juent  Intervals  ^'' Traminng  the  ^Country'"  for 
Indefinite  Periods — JJnf ailing  Beturnto  Parents 
ITome — Intention  to  Bcliirn — Const rnetice  Re.si- 
drncc — Diridrd  Parisiios  and  Poor  Liiiii  Aniend- 
inrnt  Art.  1876  (39  &  40  Vict.  r.  61),  .v.  34.]— A 
person,  now  become  chargeable,  was  born  at  B. 
in  1852,  and  moved  to  S.  with  his  jiarents  in 
1864,  and  continued  to  reside  with  them  in  S., 
without  going  away,  until  about  1866.  Since 
thiit  year  he  had  gone  away  eveiy  year  from  >S. 
for  periods  varying  between  six  weeks  and  three 
months,  and  having  no  fixed  abode  while  away, 
but  frequently  slee])iiig  in  casual  wards.  He, 
however,  i-eturned  to  his  parents'  home  at  the 
end  of  every  tramp,  and  was  always  permitted  to 
remain  until  he  began  another  journey. 

Held- — that  the  pauper  gained  a  settlement 
by  residence  in  S.  under  the  circumstances. 
Bingham  Union  v.  Sheffield  Union,  (1903) 

[67    J.    P.    212— Sheffield    Qr.    Sess.,    S.    C. 
Macaskie,  K.C.,  Eecordor. 

51.  Bailway  Guard  of  yig/it  d'oods  Train — 
Settlement  hy  Pesldenec — Dlrlded  Parishes  and 
I'oor  Law  Amendment  Art,  187(i  (39  &  40  Vict. 
c.  61),  s.  34.] — X.,  a  guard  on  a  night  goods  train 
running  regularly  between  Ijondon  and  Great 
Yarmoutli  from  "l871  to  1897,  resided  at  St. 
Peter's  Street,  N.K.,  within  the  respondents' 
district,  and  during  that  time  rented  a  furnislied 
room  at  Yarmouth,  where  on  alternate  days  he 
lived  and  slept.  In  1897  he  married  again  and 
went  to  reside  at  Yarmouth,  l)ut  retained  a  fur- 
nished room  in  the  house  lie  formerly  rented  at 
St.  Peter's  Street.  In  1906  he  met  with  an 
accident  and  became  chargeable  to  the  resjion- 
dents'  union,  having  resided  at  Great  Yarmoutli 
for  upwards  of  three  years  under  such  circum- 
stances as  would  render  him  irremovable.  The 
respondents  obtained  an  order  adjudging  the 
parish  of  Great  Yarmouth  to  be  the  last  legal 
settlement  of  the  pauper. 


Held— that  the  order  was  rightly  made ;  the 
inference  to  be  gathered  from  the  facts  being 
that  the  pauper  after  1897  regarded  Yarm(juth 
as  his  permanent  residence. 

Decision  of  Qr.  Sess.  (71  J.  P.  422)  affirmed. 

Great  Yarmouth  Union  r.  Bethnal  Green 
[Union,  (1907)  97  L.  T.  440;  5  L.  G.  E.  1105 

— Div.  Ct. 

52.  ^'  Iteslded''—  Pluee  where  Pauper  lived — 
Divided  Parishes  and  Poor  Lair  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61)  s.  34.]— A  pauper 
lunatic,  T.  J.,  slept  from  Sunday  to  Saturday  at 
the  place  of  his  employment  in  the  parish  of  "^M., 
in  the  ai)i)ellant  union,  where  he  had  all  his 
belongings  and  took  his  meals.  On  Saturday, 
after  work  was  finished,  he  used  to  go  to  his 
lirother's  house  in  the  i)arish  of  T.,  in  the  respon- 
dent union,  where  he  slept  on  Saturday  nights 
and  had  his  meals  on  Sundays,  and  ])aid  3.?. 
weekly  for  these  i)rivileges.  He  returned  to  M. 
on  Sundays  about  7.30  p.m.  in  time  for  work. 

Held — that  M.  was  the  jjarish  where  he  must 
be  said  to  have  "resided,"  for  the  purpose  of 
acquiring  a  settlement. 

Eichmond  Union  r.  Brentford  Union,  (1899) 
[63  J.  P.  118— Middlesex  Qr.  Sess. 

53.  Jtesldence  in  Hospital  —  Child  nnder 
Sirteen — Parents  Unknown — Convalescent  Jlome 
for  Children — '^  HospltaV — Poor  Removal  Act, 
1846  (9  &  10  Vict.  c.  66),  s.  1.]— In  September, 
1896,  E.  P.,  being  then  about  five  years  of  age. 
was  sent  to  a  convalescent  home"  for  children, 
situate  in  the  parish  of  P.  (which  parish  was 
subsequently  amalgamated  with  otliers  to  form 
the  ])arish  of  B.)  in  the  C.  Union.  E.  P.  remained 
at  the  home  till  January,  1901. 

The  children  received  in  the  home  were  of 
delicate  health  and  came  for  fresh  air  treatment. 
There  were  about  fourteen  in  the  home  at  any 
one  time,  and  they  remained  for  pericxls  varying 
from  one  month  to  five  years.  Two  nurses  were 
attached  to  the  home,  and  a  doctor  called  once 
a  week  to  see  if  any  children  required  attention. 
The  children  were  sent  to  the  home  by  various 
charitable, institutions,  who  made  i)ayTiients  to 
the  proprietor  for  their  maintenance. 

Inquiries  had  been  made  with  respect  to  the 
parents  of  E.  P.,  but  the  parents  could  not  be 
traced. 

Held,  that  the  convalescent  home  was  a 
"  hospital  "  within  the  meaning  of  sect.  1  of  the 
Poor  Eemoval  Act,  1846. 

Held,  also,  that  even  if  it  were  not  a  "  hos- 
jiital,"  E.  P.  had  not  acquired  a  settlement 
in  B. 

Christ  Church  Union  v.  St.IIarv,  Islington, 
[(1906)  70  ,).  P.  247— Qr.  Sess. 

54.  llesldeuee  in  ''Hospital''' — Institution  for 
Paying  I'atlents—Poor  Removal  Act,  1846  (9  & 
10  Vict.  c.  6(5),  ,s\  '[—Divided  Parishes  and  Poor 
Lata  Amendment  Act,  1876  (39  &  40  Vict.  c.  61), 
s.  34.] — A  home  for  epilei)tics  had  a  small  endow- 
ment, but  was  mainly  suppiwted  by  donations, 
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subscriptions,  ^lul  payments  from  patients  ;  there 
was  a  medical  staff  and  nurses,  and  the  home  was 
intended  to  combine  medical  care  with  outdoor 
life  on  a  farm  and  recreation  ;  the  patients' 
contributions  varied  according  to   their  means. 

Held — that  it  was  a  "hospital"  within  the 
Poor  Removal  Act,  1840,  and  that  the  period  of 
residence  there  must  be  excluded  for  the  pur- 
poses of  irremovability,  and  that  therefore  no 
settlement  was  acquired  by  resilience  there  for 
ten  years. 

Orjiskirk  Union  c.  Chorlton  Union,  [10(»3] 
[I  K.  B.  19  ;  71  L.  J.  K.  B.  98!)  ;  51  W.  K. 
190  :  67  J.  P.  28  :  19  T.  L.  R.  1  ;  08  J.  P.  42- 

Div.  Ct. 

On  appeal,  held,  that  whether  the  character 
of  the  house  or  the  character  of  the  pauper's 
residence  be  looked  at,  the  decision  of  the 
Div.  Ct.  was  correct. 

[1903]  2  K.  B.  498  ;  72  L.  J.  K.  B.  721  ;  89 
L.  T.  256  ;  19  T.  L.  R.  622— C.  A. 

55.  ResUlenee  in  JReformatory — Exclusion  of 
Time— "■  Prison  "—Poor  Remoral  Act,  1846  (9  & 
10  Vict.  c.  66),  s.  1.]— The  time  during  which  a 
person  resides  in  a  reformatory  which  is  main- 
tained partly  out  of  the  public  funds  and  partly 
by  charges  on  the  public  authorities  from  whose 
localities  the  inmates  have  been  sent,  must  be 
excluded  in  the  computation  of  the  time  of 
residence  necessary  for  exemption  fi'om  removal 
under  sect.  1  of  the  Poor  Removal  Act,  1846,  and 
the  amending  Acts. 

Gloucester  Union  v.  Wheatenhurst  Union, 
[(1907)  71  J.  P.  519— Qr.  Sess. 

56.  Scotland — llesidcncc  for  Three  Years — 
Maintenance  in  Charitable  Institution — Incapa- 
city for  Self  Maintenance — Mental  and  Physical 
Weakness— Poor  Law  {Scotland)  Act,  1898  (01  & 
62  Vict.  c.  21).]— Sect.  1  of  the  Poor  Law  (Scot- 
laud)  Act,  1898,  provides  that  "no  person  shall 
be  held  to  have  acquired  a  settlement  in  any 
parish  in  Scotland  by  residence  therein  unless 
such  person  shall  .  .  .  have  resided  for  three 
j'ears  continuously  in  such  parish,  and  shall  have 
maintained  himself  without  having  recourse  to 
common  begging,  either  by  himself  or  his  family, 
and  without  having  received  or  applied  for 
parochial  relief.  .  .  ." 

Held — that  a  person  who  has  resided  for  three 
years  continuously  in  a  [jarisli  as  an  inmate  of  a 
charitable  institution,  without  having  had 
recom-se  to  begging  or  received  or  applied  for 
parochial  relief,  acquires  a  settlement  in  the 
parish  under  that  section,  notwithstanding  that, 
owing  to  mental  and  physical  weakness,  he  has 
diu'ing  that  period  been  incapable  of  maintaining 
himself. 

Decision  of  the  Ct.  of  Sess.  (0  Fraser,  457) 
affirmed. 

The  Parish  Council  of  Kilmalcolm  r.  The 

[Parish     Councils     of     Glasgow    and 

Others,  [1906]  A.  C.  344  ;  94  L.  T.  826  ;  22 

T.  L.  R.  602— H.  L.  (Sc). 


(e)  In  General. 

57.  Adoption  of  Child  by  Guardians — Effect 
if — llemocahillty  of  Child — Poor  Law  Act,  1899 
(62  &  63  Vict.  c.  37),  .<.  1.]— By  sect.  1,  sub- 
sect.  1,  of  the  Poor  Law  Act,  1899,  "where  a 
child  is  maintainetl  by  the  guardians  of  a  poor 
law  union  and  .  .  .  (iv.)  a  parent  of  the  child 
has  been  sentenced  to  imprisonment  in  respect 
of  any  offence  against  any  of  his  or  her 
children,"  the  guardians  may  "resolve  that 
until  the  child  reaches  the  age  of  eighteen  years 
all  the  rights  and  powers  of  such  parent  ...  in 
respect  of  the  child  shall  .  .  .  vest  in  the 
guardians." 

The  above  section  does  not  affect  the  remova- 
bility of  a  pauper  child  ;  and  therefore  where 
the  guardians  of  a  union,  to  which  a  child  had 
become  chargeable,  resolved  to  adopt  the  child 
under  the  provisions  of  tha  section,  the  child 
not  being  settled  in  the  union  and  not  being 
irremovable  therefrom  : — ■ 

Held- -that  the  guardians  were  not  thereby 
prevented  from  applying  for  an  order  removing 
the  child  to  her  place  of  settlement,  even  though 
the  resolution  adopting  the  child  had  not  been 
rescinded. 

Wantage  Union  r.  Bristol  Union,  [1907]  1 
[K.  B.  68  ;  76  L.  J.  K.  B.  25  ;  71  J.  P.  54  ;  96 
L.  T.  118  ;    23  T.  L.   R.  .54  ;    5   L.  G.  R.  33— 

Div.  Ct. 

58.  Order  of  Adjudication  as  to  Pauper 
Lunatic — Appeal — Grounds  of  Appeal — Service 
—Lunacy  Act,  1890  (53  Vict.  c.  5),  s.  .306.]— 
Upon  an  appeal  against  an  order  of  adjudication 
of  the  settlement  of  a  pauper  lunatic,  the  state- 
ment of  the  grounds  of  appeal  was  not  sent  with 
the  notice  of  appeal,  nor  was  the  statement  sent 
within  fourteen  days  of  the  first  day  of  the 
sessions  to  which  the  notice  of  appeal  related. 

Held,  nevertheless,  that  the  Court  might 
enter  and  respite  the  appeal. 

Bath  Union  r.  Woolwich  Union,  (1904)  68 
[J.  P.  240— Qr.  Sess. 

59.  Order  of  Adjudication  as  to  Pauper 
Lunatic — Evidence  to  Upset — E-rpenses  of  Main- 
tenance in  Asylum — Action  to  Ilccover  Expenses 
of  Maintenance — Admission  of  Evidence  as  to 
Order  of  Adjudication  being  Bad,  and  as  to 
Acquisition  of  Settlement  since  such  Order — 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  ss.  287, 
289,  314.] — In  1891  a  pauper  lunatic  was  by  an 
order  under  sect.  289  of  the  Lunacy  Act,  1890, 
adjudicated  to  be  settled  in  the  defendant 
union. 

In  1904  an  order  was  made  by  justices  under 
sect.  314  for  the  payment  of  the  pauper's  main- 
tenance expenses  by  the  defendant  union.  In 
an  action  upon  such  order,  the  county  court 
judge  refused  to  admit  evidence  that  the  pauper 
had,  since  the  order  of  adjudication,  acquired  a 
fresh  settlement  or  that  the  order  of  adjudica- 
tion was  bad,  holding  that  his  Court  was  not  the 
proper  tribunal  to  decide  the  question  of  settle- 
ment, and  that  lie  must  act  upon  the  order  of 
adjudication. 
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Settlement  and  Removal — Cout'nmcd. 

Held — that  this  decision  was  right. 

Suffolk    County   Asylum    Visiting    Com- 

[mittee  v.  Nottingham  Union,  (1905)  CD 

J.  P.  120  ;  3  L.  G.  \\.  8(J2— Div.  Ct. 

60.  Settlement  hij  Extofipd — Former  Order  con- 
jirmeA  on  Ap2)eal  on  Technical  Grounds — Efect 
of  former  Order  .so  con  finned  a.s  i(r/ain^t  all  the 
World.l — E.  L.,  a  panpei-.  was  by  order  of  two 
justices  of  the  county  of  Uevon^  on  March  3rd, 
189G,  adjudged  to  be  last  legally  settled  in  the 
parish  of  N.  in  the  U.  Union.  The  guardians  of 
the  U.  Union  appealed  to  quarter  sessions  against 
the  said  justices'  order,  but  the  appeal  was  dis- 
missed on  technical  gi'ounds,  and  the  order  was 
contirmed.  E.  L.  subsequently  became  charge- 
able to  the  W.  Union  as  a  lunatic,  and  an  order 
of  justices  was  obtained,  on  November  18th, 
1903.  against  the  U.  Union,  the  grounds  of 
which  order  set  up  the  before-mentioned  order 
of  March  3rd,  1896. 

Held — that  though  the  appeal  against  the 
earlier  removal  order  was  dismissed  "not  upon 
the  merits,"  the  order  was  nevertheless  conclusive 
evidence  of  the  settlement  adjudged  by  it. 

UxBRiDGE  Union  r.  New  Winchester  Union. 

[(1904)     68  J.  P.  190— Qr.     Sess.  ;     68  J.  Y. 

525  ;  91  L.  T.  533— Div.  Ct. 

V.  VAGEANCY  AND    OTHER    OFFENCES. 

SeeaUo  title  Crijiixal  Law  (Vagrancy). 

61.  Casual  Paupers  —  Tashs  of  Worh  — 
^' BreaMnq'"  of  Stones — ''Pounding"  Stones — 
General  Order  of  Loral  Government  Board, 
December  I8th,  1882 — Pauper  Inmates  Discharge 
and  Regulation  Act,  1871  (34  &  35  Vict.  c.  108), 
ss.  6,  7  (4).] — Among  the  tasks  of  work,  pre- 
scribed by  the  General  Order  of  the  Local 
Government  Board,  dated  December  18th,  1882, 
for  male  casual  paupers  detained  for  more  than 
one  night  is  the  following  task  :  For  each  entire 
day  of  detention  the  breaking  of  7  cwt.  of  stone, 
or  such  other  quantity  not  less  than  5  cwt.  nor 
more  than  13  cwt.  as  the  guardians,  having 
regard  to  the  nature  of  the  stone,  may  prescribe  ; 
the  stone  to  be  broken  to  such  a  size  as  the 
guardians,  having  regard  to  the  nature  thereof, 
may  prescribe. 

Held — that  this  task  of  work  does  not  include 
the  task  of  pounding  a  bushel  of  stones  of  the 
estimated  weight  of  one  cwt.,  and  that  the  con- 
viction of  a  casual  pauper  for  refusing  to  perform 
such  a  task  must  be  quashed  accordingly. 

Kex  c.  Baddeley,  Ex  parte  Moore,  (190i;)  70 
[J.  P.  346— Div.  Ct. 

62.  Desertion  of  Children — Children  already 
Chargeable— Children  ''becoming  Chargeable"'— 
Continiiifig  Offence — Variance  between  Informa- 
tion and  Exidenee —  Vagraney  Act,  1824  (5  Geo.  4, 
c.  83),  s.  i— Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61),  s.  19 
— Summary  Jurisdiction  Act,  1848  (11  &  12  I 
Vict.  e.  43),  s.  1.]— In  1899  the  respondent  ran 
away,  leaving  his  three  children  chargeable,  and  ' 


they  were  maintained  in  the  appellant's  union, 
and  in  1900  the  respondent  was  convicted  and 
sentenced  to  one  month's  hard  labour.  On  his 
release  he  failed  to  take  the  children  out  of  the 
workhouse,  and.  in  January,  1903,  a  warrant 
was  granteil  for  tlie  apprehension  of  tlie  resnon- 
dent  for  running  away  and  leaving  his  children 
chargeable  on  December  15th,  1902.  In  Decem- 
ber, 1903,  the  respondent  was  arrested,  and 
the  information  alleged  that  the  respondent 
on  December  15th,  1902,  had  run  away,  leaving 
his  three  children,  "  whereby  they  have  become 
and  are  now  actually  chargeable." 

Held — that,  notwithstanding  the  earlier  con- 
viction, the  respondent  could  have  been  con- 
victed of  the  offence  on  the  evidence  before  the 
magistrate,  and  that  the  information  could  have 
been  amended,  if  necessary,  under  sect.  1  of  tlie 
Summary  Jurisdiction  Act,  1848. 

Bannister  r.  Sullivan,  (1904)  68  J.  P.  390  • 
[91  L.  T.  380 ;  20  Cox,  C.  C.  685-Div.  Ct. 

63.  Idle  and  Disorderly  Person — Wilful  llc- 
fitsal  and  Neglect  of  Person  to  Maintain  ^Himself 
— Person  suffering  from.  Delirium  Tremens  — 
Chargeability  to  Union — Vagrancy  Act,  1824 
(5  Geo.  4,  c.  83),  s.  3.]— A  person  at  the  time  he 
was  brought  to  the  workhouse  infirmary  was 
suffering  from  delirium  tremens,  and  was  in  such 
a  condition  as  to  be  dangerous  to  himself  and 
others,  and  at  that  time  he  was  in  fact  unable  to 
maintain  himself. 

Held — that  the  illness  from  which  he  was 
then  suffering  was  produced  bj^  his  own  voluntary 
act  of  intoxication  ;  his  omission  to  maintain 
himself  was  not  a  wilful  refusal  or  neglect  so  to 
do  within  the  meaning  of  sect.  3  of  the  Vagrancy 
Act,  1824. 

St.  Saviour's  Union  v.  Burbridge.  [19001  2 
[Q.  B.  695  ;  69  L.  J.  Q.  B.  886  ;  64  J.  P.  724  ; 
48  W.  R.  685  ;  83  L.  T.  317  ;  16  T.  L.  R.  532— 

Div.  Ct. 

64.  "Misbehaviour"  of  Pauper — Ilemoval  of 
Pauper  from  One  Workhouse  tv  Another— P'e- 
fnsal  of  Pauper — Offence— Poor  Ilelief  Act, 
1815  (55  Geo.  3,  c.  137),  s.  5. J— The  appellant 
union  had  an  agreement  under  12  &  13  ^'ict. 
c.  103,  s.  14,  as  amended  by  39  &  40  Vict,  c.  61, 
s.  22,  with  the  K.  guardians,  whereby  able- 
bodied  paupers  chargeable  to  the  appellant 
union  might  be  received  and  maintained  in  the 
workhouse  of  the  K.  guardians. 

The  respondent,  an  able-bodied  pauper,  was 
admitted  to  the  appellants'  workliouse,  and  on 
the  following  day  was  ordered  to  go  to  the 
K.  workhouse,  and  an  order  for  admittance 
was  handed  to  him  to  take  with  him.  An  offi- 
cial of  the  workhouse  was  sent  with  him,  but 
when  they  were  in  the  street  the  respondent 
refused  to  accompany  the  official.  The  re- 
spondent again  entered  the  appellants'  work- 
house two  days  later,  and  was  charged  with 
misbehaviour  under  sect.  5  of  the  Poor  Relief 
Act,  1815. 

Held — that  he  had  not  been  guilty  of  such 
"  misbehaviour "  as  was  contemplated  by  the 
section,  although  probably  he  could  be  punished 
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in  another   way   for   "  disobetlicnce    to    lawful 
orders." 

Mile  End  Union  r.  Sims,  [11)05]  2  K,  B.  200  ; 

[74  L.  J.  K.  B.   CAT;  09  J.  V.  145  ;  92  L.  T. 

238  ;  21   T.    L.   E.  24l  ;  3  L.  G.   R.  349  ;  2(i 

Cox,  ('.  C.  807— Uiv.  Ct. 


65.  Idle  and  Diwrderhj  PcrKon  —  Huahand 
'■'■Desert  or  Wil/ullii  Xe<ilert  to  Jfaintain"  /tis 
Wife~Va(imHcii  (irehntd)  Act,  1847(10  &  11 
Viet.  c.  84),  ,•*.  2~Va(jrancii  Act,  1824  (5  Geo.  4, 
c.  83),  s.  3.] — Upon  a  complaint  before  justices, 
under  the  Vagrancy  (Ireland)  Act,  1847,  to 
commit  a  husband  to  prison  for  deserting  and 
wilfully  neglecting  to  maintain  his  wife  : — 

Held  (diss.  Ld.  O'Brien,  L.C.J.)— that  the 
defendant  was  entitled  to  adduce  evidence  to 
prove  the  wife's  adultery,  and  such  adultery,  if 
substantiated,  would  afford  a  good  defence. 

The  English  cases  on  the  words,  "  wilfully 
refusing  or  neglecting"  to  maintain  a  wife  in 
sect.  3  of  the  Vagrancy  Act,  1824,  followed. 

Phillips  r.  South  Dublin  Union  Guardians, 
[1902]  2  Ir.  R.  112— Q.  B.  Div. 

66.  Be/uml  to  Worl—Ofer  of  Work— Condi- 
tions— Reasonahleness  of  Conditions —  Vaarancii 
Act,  1824  (5  Geo.  4,  c.  83),  s.  3.]— The  respondent, 
who  was  an  able-bodied  man,  became  an  inmate 
of  the  appellant  union.  He  was  taken  to  and 
offered  work  on  a  farm  belonging  to  the  Salva- 
tion Army  on  conditidu  that  he  signed  an  agree- 
ment, among  the  terms  (if  which  were  that  he 
would  abstain  from  all  inroxicating  drink,  that 
he  would  not  enter  any  premises  where  in- 
toxicating drink  was  sold,  and  would  discourage 
others  from  doing  so,  that  he  would  abstain  from 
the  use  of  all  jjrofane  and  obscene  language, 
that  he  would  attend  the  Saturday  night  roll- 
call  meetings  in  the  citadel  and  any  special 
meetings  which  might  l)e  arranged,  and  some 
place  of  worship  once  on  Sunday.  The  re- 
spondeiit  refused  to  agree  to  such  conditions  and 
to  work  under  them.  He  again  became  charge- 
able to  the  union,  and  was  charged  upon  an  in- 
formation laid  under  the  Vagrancy  Act,  1824 
(5  Geo.  4,  c.  83),  s.  3,  with  wilfully  refusing  to 
maintain  himself. 


Held— that  the  respondent's  refusal  to  work 
under  conditions  which,  though  in  themselves 
reasonable,  had  no  relation  to  his  work,  did  not 
amount  to  a  wilful  refusal  to  maintain  himself. 

Poplar  Union  r.  Martin,  [1905]  1  K.  B.  728  ; 

[74  L.  J.  K.  B.  306  ;  G9  J.  P.,146  ;  53  W.  R. 

398  ;  92  L.  T.  197  ;  21  T.  L.  R.  240  ;  3  L.  G.  R. 

340 ;  20  Cox,  C.  C.  785— Div.  Ct. 
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DEFENCE    ACT,    1903. 

Sec  Criminal  Law  and  Procedure. 


PORT    AND    PORT    DUES. 

Sec  Shipping  and  Navigation. 
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1.  Conveijance  of  Mails — Powers  of  Postmaster- 
General — Selection  of  Hours  for  3/ail  Trains — - 
Conveyance  of  Mails  Act,  1838  (1  &  2  Vict. 
c.  98),  A\  l.J^By  the  Conveyance  of  Mails  Act, 
1838,  the  Postmaster-General  may  require  the 
conveyance  and  forwarding  of  mails  by  a  railway 
company  "  at  such  hours  or  times  in  the  day  or 
night  "  as  he  shall  direct. 

Held— that  this  right  is  not  restricted  to  the 
naming  of  fixed  and  definite  hours  for  the  depar- 
ture and  running  of  mail  trains,  but  entitles  him 
to  name  variable  times,  to  be  dependent  on  the 
time  of  the  arrival  of  the  mails  in  ordinary  course 
of  through  transit  by  rail  and  sea. 

Rex  r.  Great  Northern  Ky.  Co.of  Ireland, 
[1907]  2  Ir.  R.  242— K.  B.  Div. 
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